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PREFACE. 


THE  following  Sheets  are  intended  to  contain 
a  Colle^ion  of  all  the  Cafes  adjudged  or  de- 
creed vjhile  that  llluflrious  Lawyer^  Sir  John 
Holt,  zvas  Lord  Chief  Jufiice  o/Engknd,  in  which 
he  ga've  either  his  Judgment  or  Advice :  Being  for 
the  mojl  part  at  the  Common  Law^  in  his  own 
Court;  and  Jbme  of  them  in  Equity,  where  he 
was  fometimes  called  to  ajfifl  in  Caufes  of  Mo- 
ment or  difficulty,  l^he  greater  number  of  thefe 
Cafes  is  to  be  found  at  Large  in  the  Books  of  Re- 
forts  of  his  Time,  viz.  from  the  Revolution  to  the 
Clofe  of  the  Tear  1 709,  and  they  are  generally  a- 
bridged  in  this  CoUeiiion:  The  rejl  have  been  fro- 
cured  in  Alanufcrift  at  a  conjiderable  Expence. 
Thefe  latter  are  here  printed  at  Large;  and  we  are 
zuell  ajjured  that  not  a  few  of  them  were  taken  by 
Mr.  FarreOey,  the  Author  of  a  thin  Volume  of  Re- 
ports of  Cajes  in  the  firfi  Tear  of  Queen  Anne, 
zvell  received  in  Weftminfter-Hall. 

I  The  Reader  will  obferve  a  particular  Care  and 

Attention  to  furnijh  him  with  whatever  was  faid 
by  Lord  C.  f.  Hole.    There  is  a  Clearnefs  and  Fer- 

A  Jpicuity 
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Jpicu'tty  of  Ideas  when  he  defines ;  a  difiinci  Ar- 
rangement of  them  when  he  divides  his  Siih]eti\ 
and  the  natural  Difference  of  Things  made  obvious^ 
zvhen  he  diflingmfhes  hetzveen  J\/latters  which  bear 
an  untrue  Rcjemblance  of  each  other.  Ha'ving  thus 
rightly  formed  his  Premijjes,  he  hardly  ever  errs  in 
htsConcluftons',  His  Arguments  are  jnfiruftive  and 
convincing^  and  his  Integrity  would  notfuffer  him  to 
deviate  from  Judgment  and  Truth  in  Complaijance 
to  his  Prince,  or  to  either  Houfe  of  Parliament: 
And  they  all  paid  that  Regard  to  Jufiice,  in  the 
Perfon  of  Lord  Holt,  as  not  to  be  offended  at  his 
Decifions ;  fever al  of  which  feemed  to  crofs  upon 
their  own  Interejis  or  Determinations.  There  is  an 
Infiance  of  each  fort  in  this  Colle^ion. 

The  Charaiier  of  this  confummate  Judge  is  more 
highly  efieemed  among  the  Gentlemen  of  the  Long 
Robe,  than  zve  fJjallprefume  to  defer ibe ;  and  the 
Authority  of  his  Judgments  is  proportioned  to 
that  EJieem.  We  have  therefore  chofen  to  make  our 
Colle6iion  as  Copious  as  poffible. 

To  zvrite  a  compleat  Abridgment  of  the  Common 
Lazv,  may  jufily,  at  this  Time  of  Day,  be  thought 
a  Work  too  extenfive  for  any  one  Perfon  to  undertake. 
Such  a  Work,  or  rather  a  Digefl  of  our  Lazvs,  is 
worthy  ofajun6to  ofthefirfi  Men  in  the  Profeffon; 
of  an  Englifli  Tribonian  and  his  Fellows.  When  that 
fhall  be  eff equally  performed,  the  feeming  Contra- 
didions  of  the  Reports  Jhall  be  reconciled,  and  thofe 
Cafes  pall  be  thrown  afide  which  have  been  denied 
by  later  Authorities,  and  upon  better  Reafons: 
And  then  the  recorded  Di(5ta  and  Refpoiifa  of 
I  Hale, 


The   PREFACE. iu 

Hale,  Holr,  and  Lee,  zvill  he  written  down 
for  'Text -Law-)  as  in  the  Roman  Digeft  we  fnd 
thofe  of  Paulus,  Ulpian,  and  Papinian.  'T/7/ 
fomething  of  this  Kind  can  he  hrought  to  pafs,  A- 
bridgments  muft  he  ofUfe,  (if  for  no  other  Reafon) 
by  their  bringing  many  adjudged  Cafes  hriefy  to  the 
Readers  View^  that  he  may  the  more  readily  find 
his  Authorities  in  the  Hurry  of  his  ^radice. 

The  Method  ohfer^ed  in  SalkeldV  Reports  haf 
had  the  general  Approbation^  therefore  is  imitated 
in  this  Coiiedion.  Lord  Coke  is  of  Opinion  that 
the  latefi  Reports  are  the  nwjl  njefd :  And  this 
feems  to  be  founded  in  Reajon,  as  well  as  to  be 
fupported  by  that  Venerable  Authority.  If  this 
be  rights  we  doubt  not  but  that  the  crifuing  Pages 
zvill  prove  fomething  more  than  a  Repertory  to  the 
mofl  ufeful  Set  of  Cafes  hitherto  publiflied  in  the 
Common  Lazv. 
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ADAMS  cerfus  Tcrtenants 
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578 
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Afli  c.  Lady  A  Hi. 
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549 
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750 
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Banbury's  Cafe.  397 
Bamfield  a  Popham  d  ^A  233 
Banbury  (Lord)  v.  Wood.  41 
Barlow  "J.  Vowell.  754 
Barnaby  v*  Saunderfon.  275 
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7H 
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46 

557 
121 

691 

648 

641 

307 

671 

94 

277 

336 

539 
421 

669 

^15 
515 
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141 

245 

245 
196 

285 

544 
698 
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49 
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\66 

257 

258 
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If 
248 
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Bullock 
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509 
Checvcly  c  Bond.  427 

Chctlcy  c.  Wood.  612 

Chcttle  V.  Lees.  541 

Chittington  -v.  Penhurfl:  Parifli.  507 
Cholmlcy  c.  Veal.  90 

Choricy  Village  (the  Cafe  of).  1 5  3 
Churchcy  c.  RoUe.  598 


ClarkV  Cafe.  'Page  439 

Claxton  (Elizabeth)  her  Cafe.  406 
Clay  c.  Sudgrave.  595 

Claphani  <v.  Wray.  614 

Clement  c.  Sciidamore,  124 

Clerk  c.  Mundal.  j  14 

Clerk  <v.  Withers.  305 

Clerk  a  Withers,  6/^^ 

Clerk  <v.  Dealy.  755 
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Cockcroft  c.  Smith.  699 

Coggsc.  Bernard.        13,  131,  528 
Cole  c.  Turner.  108 

Cole  -v.  Knight.  620 

Cole  1'.  Rawlinfon.  744 

Collins  "J.  Jcffot.  458 

Combe  c.  Talbot.  549 

Cafe  of  the  Reforming  Conftablcs. 

485 

Cooke' J-  Cafe.  519 

Combes  v.   Hundred  de  Bradley, 

37 
Coot  c.  Lynch.  372 

Cooper  c.  Hundred  of  Bafingftokc. 

63S 

Corfet  c.  Hufely.  48 

Coventry  (Mayor  of)  his  Cafe.  439 

Cox  a  Willbraham.  55 

Cramlington  a  Evans  and  Pcrci- 

val.  ic8 

Cranbornc.  685 

Crokerell  c.  OwercII.  417 

Cromwell  c.  Drefdalc.  122 

Cromwell  c.  Grunfdcn.  502 

Crop  c.  Tilney.  422 

Crofle  c.  Gardner,  5 

Crofs  c.  Bilfon.  627 

Crouch  <v. — —  655 

Crowther  c.  OldHeld.  146 

Cudden  c.  Eftwick.  433 

Cudlip  <verfiis  Rundli.  410 

Cudmore  c.  Tripe.  554 

Cull!- 
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Culliford  oerftts  Cardonncl.  7age 

506 
Culliford  c.  Blandford.  522 
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578 
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Stevens.  98 
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D. 
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228 

7 
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Davcnant  "j.  Rafter. 

563 

Davids  St.  (Bifhop  of) 
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Davies  'v.  Speed. 

730 

Davis  and  Charters's  Cafe. 

501 

Dayrell  (Sir  Marmadukc)  c. 

Glaf. 

cock. 

742 

Dean  (Inhabitants  of  the  Foreft  of) 

afid  Parifh  of  Linton. 

575 

Denham  ns.  Stephenfon. 

45 

Dewberry  c.  Chapman. 

35 

DillonV  Cafe. 

6% 

Dillon  c.  Crawly. 

799 

Dillon  c.  Harper. 

589 

Dimchurch    (Inhabitants  of) 

afid 

Eaft-Church. 

573 

Dixon  -v.  Smallcy. 

77 

Dixon  c.  VVilloughs. 

47 1 

Dockwray  c.  Dickcnfon. 

291 

Dod  c.  Monger. 

416 

Dove  c.  Smith. 

194 

Ducofta  0.  Cole. 

4^5 

Duke'j  Cafe. 

399 

Dupays  c.  Shepherd. 

2961 

Duncombe  c.  Church. 

588 

Duppa  c.  Gcrrard. 

584 

475 
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650 

284 
330 
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»74 
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Fielding  c  Serrat.  27 
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Fiflier  c.  Nicholis.  jg j 

Fiilier  rj.  vvigg.  ^t 

Fitch  v.  Weils.  2,, 

Fitzgerald  -  Cianrickard.  269 

Fitzhugh  "J.  Dcnnington.  53 

FitzhughV  Cafe.  j2- 

Fitzpatrick  c:  Robinfon.  540 

Fletcher  v.  Ingram.  ijj- 

Ford  c.  Hopkins.  j,^ 

Foreland  c.  Mar)'gold.  go 

Forfter  c.  Brunet.  „g 

Fortrce  c.  Fortrcc.  ij 

Foxam  Tithing's  Cafe.  5,^ 

Fran- 
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Froth'/  Cafe. 
Fullers  c.  Fotcb. 

G. 

GArdncr  c.  Hobb. 
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Goudier  c. ■ 
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Grave  c.  Sir  Charles  Hedges. 

Gree  c.  Oliver. 
Grce  c.  Sharp. 
Greek  c.  Mew. 
Green  c.  Pope. 
Greenwood  c  Piggon. 
Gregg' J-  Cafe. 
Grcfcot  Z-.  Green. 
Grimes  ^•.  Level. 
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681 
675 
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IP2 
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299 

738 
49 

703 

39 
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260 

268 
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599 
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273 
366 

556 

323 
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497 

593 

227 

759 

34 
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197 

4705 

404 
360 
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55 

472 
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593 


Gripes  verfus  Inglcdcw.  Tage  200 
Grocnvclt  <v,  Burvvell.  184,  39J 
Grocnvelt  <v.  Burncll  (^  aL  535 
Grovenor  <v.  Soame.  gp 

Guildhall  London.  35^ 

Guilford  (Sir  Nicholas)  t:  Killing- 
ton  Parifii.  509 


184 

,  204 


H. 

HALL  2/.  Hinder. 
Hackcttc;.  Tillcy.     201 
Hammond  "j.  Wood.  611 

Hacket  (Adminiftrator  of  Fox)  c. 
Tilley.  201 

Hannam  <v.  Woodford.  263 

Hannam  'v.  Redman.  625 

Harcourt  v.  Fox.  1 89 

Harcourt  v.  Weeks.  19Z 

Harding  (Patrick)  his  Cafe.     675 

306 
127 

455 
118 

271 
673 
76L 
460 

395 
561 

713 
139 

5 

i6r 
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457 
467 

5^3 

462 

402 
522 
302. 
427 
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Hart  "J.  King. 
Hartop  c.  Holt, 
Hart  -J.  Hall. 
Harvey  <v.  Bread. 

Harrifon  c. • 

Hatton  v.  Morfe. 
Hatton  r.  Morfe. 
Hcliard  i\  •    ■     ■■ 
Hawkins  c.  Roufe. 
Hebblewait  c.  Palms. 
Head  agaiuji  Tyler. 
Herbert  (Sir  James)  his  Cafe. 
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Herring  v.  Crocker. 
Herman  c.  Denne. 
Heydon  v.  Keydon. 
Heylin  zi.  Haftings. 
Hicks  V'  Woodfon. 
b 
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548 

lid 

672 

66 

136 

492 

1P5 
36 
3^ 

95 

696 

705 

652 

Cafe.  i5>5 

I 

i8o 

60 


Hide  c'^r^j  Partridge. 

Hill  v.  Gallop. 

Hill  v.  Mills. 

Hill  c>.  Lewis. 

Hill  -y.  Vaux. 

Hobbs  ^^  Young. 

Holderftaffe  v.  Saunders. 

Holman  c.  Walden. 

Holman  v.  Exton. 

Holmes  c.  Hall. 

Hooker  V.  Tucker. 

Hopkins  c.  Ellis. 

Horner  v.  Bridges. 

Hotherfhell  «;.  Bowes.' 

How  V.  Prin. 

Howard  (Sir  Robert)  his 

Howard  v.  Pit  (j  al\ 

Hudfon  c  Fiftier. 

Hunt  V.  Burn. 

Hunt  t'.  Burn.  255 

Huflcy  V.  Fidell,  95 

Huffey  <v.  Jacob.  328 

Hutton  'V.  ManfelU  458 

Hyde  c;.  S  loi 

I. 

JAckfon  c'.  Humphreys.  280 

James  <v.  Warren.  104 

Idle  2;.  Cook.  164 

Jeffreys  v.  Legendra.  465 

Jenkins  &  ux'  'v.  Plume.  3 1 3 

Jelfon  <v.  Collins.  457 

Ingleton  c.  Burgefs.  342 

Tohnfon  v.  Ley.  656 

Johnfon  &  ux'  <v.  Browning.  3 

Johnfon  <v.  Baynes.  555 

Johnfon  <v.  Shepney.  48 

Jones  c  Stone.  596 

Jones  <v.  Bodingham.  149 

Jones  V.  Bow.  285 

Jones  c.  Aflihuift.  318 

Jones  V.  Motley.  3  2 1 

Jones  'V.  Hart.  642 

Ivefon  ^',  Moore.  i  o 
I 


K. 

KEach'j  Cafe. 
Keat'j  Cafe. 
Keeble  c.  Hickeringall. 
Kellow  V.  Rowden. 
Kellow  -:'.  Rowden. 
Kemp  V.  Andrews. 
Kendall  v,  John. 
Key  V,  Briggs. 
Kingfdalc  v.  Mann. 


The  King  c. 


Tage  335 
481 

71 
336 

545 
629,  632,635 

288 

J54 

•  325 

The  Mayor  of  Abing- 
don. 4/{o 
The  Mayor  of  Abing- 
don.                 441 
Abraham  CJ  ^/'.     361 
Earl  of  Ailcibury.  84 
Albert  Alverfton.  507 
Alfop.                   405 
The    Inhabitants    of 
Audlcy.            576 
Ayliffo  andFreke.  304 
Bear.                     422 
Inhab.  of  Bclton.  345 
Bernard. 
Bethel. 
Chaloner. 
Chandler. 

Bifhop  of  Chefter  (j 

aV.  493 

City  of  Chefter.  438 

Cole  «/ Guildhall. 360 

Cory.  43P 

The    Inhabitants    of 

Long  Critchel.  510 

Crosby.  753 

Sir   Tho.  Culpepper 

293 

Davis  and  Carter.  754. 


152 

214 
214 


Davifon. 
Dillifton. 
Dorney. 
Dummer, 


88 
158 
267 

3^4 

Evans. 
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The  King  'V. 


Evans.         Tage 

i88 

Everard. 

173 

Mayor  and  Aldermen 

ot'  Exon. 

435 

Fairfax  ^  aT. 

570 

Fell. 

279 

Fowler. 

334 

Hertford  Mayor. 

320 

Gaul. 

363 

Green. 

183 

Creep. 

535 

Haines. 

289 

Harris. 

199 

HarniiTe. 

324 

Hcbbard. 

548 

Hord. 

756 

Inhabitants  of  Horn- 

fey. 

338 

James  and  Thomas. 

284 

Saint  John's  College 

Cambridge. 

436 

Johnfon. 

511 

S'aint  John'/  College 

Oxon. 

437 

Kemp. 

419 

Kendal  and  Rowc 

M44 

Knightly. 

398 

KnoUys. 

530 

Larvvood 

505 

Pariih  of  Littleport. 

579 

Mayor  and  City  of 

London. 

168 

Bifhop  of  London  and 

Dr.  Lancaftcr. 

585 

Bifhop  of  London  and 

Dr.  Birch. 

586 

Man  love. 

504 

Melling. 

535 

Lord  Mohun. 

84 

North. 

€11 

Oxen  don. 

435 

Owen. 

190 

Pain. 

204 

Parfons.       'Pcigt 

'  519 

Peppard. 

697 

Perkins. 

403 

Pigor. 

758 

Lord  Prcflon. 

75  i 

Sir  Rich.  Raines 

.  310 

Randall. 

405 

Roberts. 

l^y 

Sanchy   a72d  Ti 

ppcr. 
657 

Spcke. 

269 

Stikcly. 

167 

The  King  c. 

Slatford. 
Slaughter. 

it 

Taylor. 

534 

Thomfon. 

702 

Trowbridge. 

344 

I'uckcr. 

678 

Warden  of  the  Fleet. 

/ 

133 

Walcot. 

34) 

Warrington. 

\66 

Wharton  ^  af. 

^99 

Whiftler. 

215 

Whiting. 

75/ 

Yates. 

83 

:  Kirks  (Captainj  his  Cafe. 

u 

;  Knight  i*.  Hopper. 

8 

;  Knight  c.  Keech. 

53 

Knight  "J.  Syms. 

'^3, 

Knight'j  Cafe. 

\^< 

Knight  c;.  Berry. 

^A1\ 

Knight  <v.  Farnaby  ^  aT, 

712- 

Knoll'i  Cafe. 

278 

L. 

T   Acey  v.  Williams. 
J„/  Lacker  n),  Harcourt. 

514 

75 

Lacy  i\  Kinnafton.              178,218 

Ladd  a  Widdows. 

259 

Lamb  v.  Arthur. 

227 

Lamb  0.  Mills. 

5  54" 

Lambert  c.  Pack. 

ii8 

Lambert  c.  Oakcs. 

117 

Lam- 
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Larapton  c;.Collingwood.?'j^^  270 
Lane  v.  Cotton  ^  al\  582 

Lane  v.  Tenoe.  498 

Langford  'v.  Tyler.  96 

Lawrence  <v.  Martin.  46 

Lawfon  (Sir  Wilfred)  cj.  Story.  172 
Layfield  (j'  al\  434 

Lay  ton  v.  Field.  415 

Leach  and  others  v.  Thomfon.  665 
Le  Blanc  &  al*  c.  Harrifon.  706 
Lee  v.  Barnes.  3 

Lee  'V.  Brace.  668 

Lee  c.  Libb.  742 

Legg  a  Strudwick.  417 

Leonard  v.  Stacy.  143 

Lepara  c.  Sir  John  Gcrmaine.  493 
Lepiot  V.  Browne.  41 

Lewis  v.  Mafters.  429 

Lewis  V.  Weeks.  209 

Lewflcy  a  Budd.  506 

Lindfay'j  Cafe.  693 

Little  V.  Heaton.  264 

London  City  c  Gierke.  283 

London  City  -y.  Vanacre.  43 1 

Longavil  v.  The  Hundred  of  Ifle- 

worth.  518 

Lord -y.  Francis.  170 

Lovelace  (L.  C  J.  in  Eyre)  his 

Cafe.  J  80 

Lovcridge  c.  Hoskins.  24 

Lowicke.  688 

Lucking  -v.  Denning.  186 

Lumley  "j.  Quarry.  88 

Lunday  (Colonel)  his  Cafe.      333 
Lutting  v.  Browning.  104 

Luton  V.  Bigg.  92 

Lynch  c.  Coot.  278 

Lynch  c.  Clarke.  293 


M. 

MAchil  V.  Clerk. 
Marie  c.  Fleakc. 
Martin  v.  Sitwell. 
Martyn  v.  Hendrickfon. 
2 


615 
122 

25 
756 


Mafon  verfiis  March.  'Page  760 

Mafon  ^•.  Abdey.  738 

Mafters  v.  Lewis.  325 

Mafters  a  Marriot.  26 

Matthews  v.  Carey.  408 

Mawgridge  c?.  Saull.  207 

MawgridgeV  Cafe.  484 

Medina  a  Stoughton.  208 

Meredith  c.  Allen.  544 

Meredith  c.  Short.  34 

Middleton  c.  Fowler.  130 

Midgley  and  Gilbert  <v.  Lovelace. 

74 
Mills  ^.  Wilkins.  66z 

Mikes  v.  Caly.  46-7 

Mogadara  ^\  Holt.  1 1 3 

Mohun  (Lord)  ^yp 

Monkton  c.  Pafliley.  697 

Mood  z,'.Lord  Mayor  of  London.740 
Moor  i'.  Watts.  626 

Moor  <v.  The  Manucaptors  of  Gar- 
ret. 558 
Mordant  v.  Thorold.  305 
Morgan  v.  Tomkins.  402 
Mofcly  c.  Cocks.  269 
Morris  i'.  Reynolds.  81 
Muriel  v.  Tracy.  j  j  i 
Mynton  c.  Stony  Stratford  Inhab. 

577 

N. 

NAilorV  Cafe.  454 

Necdham -:;.  Smith.  757 

Nelfon  a  Hawkins.  5^2 

Nethcrton  v.  Jeftbn.  4 1 2 

Newport  (Andrew)  his  Cafe.  477 
Newman  c.  Smith.  699^  7C0 
Newton  v.  Richardfon.  42 

Nightingale  z\  Adams.  4:6 

Nightingale  &  al'  c.  Bridges.  473 

Norfolk  (Duke  of)  his  Cafe.  400 

Norris  c.  Ware.  j^j 

Northcote  c.  Underhill.  17(5 

Oadcs 
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o. 

OAdcs  vcrfits  Woodward.  T^ge 
401 
Oatcs  'V.  Bromell.  82 

Obrian  v.  Ram.  97 

Ogdon  c.  Turner.  40 

Oldham  v.  Pickering.  503 

Oliviere  v.  Vernon.  332 

Orbcll  V  Ward.  61 

Ormond  (Duke  of)  a  Bierly.    127 
Oibouine  c.  Hoficr.  1^4 


P. 


r)Age  -v.  Pine. 
1      Page  c.  Smith. 

308 

161 

Page  "c'.  Hay  ward. 

618 

Pain  c.  Partridge. 

6 

Parker  c  Flint. 

166 

Parker  c.  Harris. 

411 

Parker  c.  Edwards  O  aP.  181 

Parker  a  Webb.  75 

Parker  c.  Clerk.  599 

Parker  'V.  Gage.  337 

Parker  'V.  Kett.  221 

ParkinfonV  Cafe.  143 

PcckV  Cafe.  67 

Pembroke  (Earl  of)  his  Cafe.  614 
Pembroke  (Lord)   a  fid   Lord  Jef- 
freys. 59 
Perkins  (Sir  William)    his  Cafe. 

683 
Pefgrovc  V.  Saunders.  562 

Peter  c.  Compton.  326 

Pettc.  Pett.  259 

Philips  "J.  Berry.  402 

Philips  c.  Bury.  715 

Phyficians  (the  College  of)  c  Sal- 
mon. 171 
Pierce  c\  Blake.  555 
Pierce  v.  Paxton.  560 
Pierce  c.  Wolden.  97 
Piper  c.  Dennis.                          170 


Pitcher  verfus  Tovcy.       'Page  7? 

Pitman  v.  Maddox.  298 
Pitts  a  Gaince  and  Forefight.     i  2 

Platte.  Hill.  66^ 

PoolcV  Cafe.  ^5 

Pope  fj.  Hayraan.  3 1 7 

Pope  c.  St.  Leger.  550 

Popley  V.  Afhley.  121 

Pottet -y.  Pearfon.  33 

Powers  c.  Coot.  555 
Price  -y.  Earl  of  Torrington,     300 

Price  c.  Langford.  253 

Pride  v.  Earl  of  Bath.  286 

Prideaux  c  Morris.  523 

Primmer  v.  Philips.  220 

Prince  v.  Mouiton.  192 

PrynV  Cafe.  362 

Pullerton  v.  Agnew.  148 

PuUen  'V.  Benfon.  558 

a 


BAnes.     512,  514 
Belld^A     151 
Bothel.  157 

Bran  worth.  709 


The  Queen  a 


Browne. 


222, 


425 


Inhabitants  of  Buck* 
ingham.  582 

SirJohnBucknell.128 
Carter.  ^^47 

Chapman,  Mayor  of 
Bath.  442 

Clerk.  167 

Inhabitants  of  Clue- 
worth.  339 
Daniel.                  345 
Drake.  347)349,35°, 

42J 
Dyer. 

Ellis. 

Ewer. 

Foxby. 

Foxworthy. 

Glanvill. 

c 


157 

612 

^74 

354 
Giia 
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Rich  <verfus  Doughty.     Tage  645 

Richards  a  Turvy.  73 

Rigault  c'.  Gallizard.  50 

Roberts  i}.  Arthur.  421 

Roberts  v.  Morgan.  568 

Roberts  "j.  Savil.  8 

Robinfon  v.  Gofnold.  103 

Robinfon  v.  Grafcot.  129 

Rook  V.  Sheriff  of  Salisbury.  644 

Rockwood  683 

Roiiere  <v.  Sawkins.  460 

Rofwell  V.  Prior.  500 

Roufe  c.  Etherington.  313 

Rowley  c.  Raphfon.  198 

Ruffe  11  -v.  Corn.  699 

Ry{lip(Parifliof)<77/(iHendon.  572 


S. 

SAint  Bartholomew  Church-war- 
dens, their  Cafe.  418 
St.  David's  (Bilhop  of)  z\  Lucy.  65 1 
St.  John  v.  Campbell.  1 55 
St.  Swithin's  Parifh's  Cafe.  139 
Salisbury  (Bifhop  of)  v.  Phillips.  5  2 
Salter  v.  Kidgley.                       210 

Sanders  v. -.  327,  398 

Sands  (Dr.)  his  Cafe.  131 

Sands  fu.  Child  and  Lynch.       474 
Sandwell  c  Sandwcll.  295 

Sandwich  (Lord)  his  Cafe.        702 
Saracini  v.  Kilner.  367 

Savil  v.  Roberts.  ijo,  193 

Saunderfon  v.  Nicholls.  304 

Sea  wen  v.  Garret.  587 

Scilly  rj.  Dally.  dio 

Scoundcn  ik  Hawley.  174 

Schomberg  (Duke)  <v.  Murrey.  640 
Shardclovc 't'.  Naylor.  102 

Shandrigamy  c.  Sholcdam  (Vills). 

Shelley  J-  Oifc.  305 

Shirley  c.  Wright,  761 

Shore  c;.  Mcddifcn,  535 

Shoreditch  Parifli.  508,  573 

Short- 


Glin  dr  ar.  'Page  5 1 1 

Mayor  of  Gloucefter, 

&C'                 450 

Harris.                 658 

Harris.                   353 

Hoskin.                  41 

Hoskins^^/'.      354 

Bailiffs  of  Ipfwich.443 

King.                    326 

Langley.              654 

Mackar  tney  (^al'.i  00 

Mayor  and  Aldermen 

of  Norwich.      444 

Paty  c^  ar.           5  26 

Porter.                  132 

• 

Pugh  6  ar.         6^6 

Rogers.                3  3 1 

Saintiff.                 129 

ThcQuecn  'V. 

Taylor.                330 

Tracy.                  706 

Trubody.              449 

Turvy  and  others.  364 

Tutchin.                 56 

Twitty   and  Maddi- 

cot.                   442 

Watton.                366 

Wallis.                 484 

Wefton.                107 

Wilts  (Inhabitants  of 

the  County  of). 

339 

White.                   J32 

Winter.                 3  24 

0 

Wrightfon.            354 

Serjeant    Whitacre. 

Qiiilter  v.  Ne 

445 
wton.                    592 

R. 

RAwlinfon  c.  Oriel  (^  al'.         1 

Revees  'v.  Pepper.  ^554 

Reeve  a  Long.  228/286 

Reignel  -v.  Taylor.  185 

Redwood -z?.  Coward.  272 
2 
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Shortridge  «;.  Lamplough.  Tage 6 2 1 

Shottcr  c.  Friend.  752 

Skinner  c.  Crouch.  587 

Skinner  c.  Kilby.  J42 

Slater  a .  22 

Sleake  v.  Rawlins.  ibid. 

Sleigh  V.  Chetham.  216 

Sleer  ^\  Shalecroft.  177 
Smalcomb  v.  Buckingham.       302 

Smartle  a  Williams.  478 

Smartle  a  Pcnhallow.  163 

Smith  "J.  Bovvcn.  355 

Smith  -v.  Cudworth.  547 

Smirh  c.  Stoneard.  274 

Smith  ^\  Tindall.  235 

Smith  c.  Farnaby.  712 

Smith  V.  Kemp.  322 

Smith  c.  Harman. .  314 

Smith  'D.  Aiery.  329 
Smith  V.  Browne  and  Cooper.  495 

Snow  a  Fircbrafs.  609 

Somcrs  c.  Houfe.  39 

Speak  v.  Kent.  547 

Spearman  v.  Moreland.  20 

Squire  -v,  Grevil.  81 

Staple  V.  Haydon.  217 

Stanyon  c.  Davis.  1 3 

Stcphenfon  c.  Etherick.  155 

Stevens  v.  Squire.  588 

Steward  'V.  Hodges.  1 1 5 

Steyner  v^  The  BurgefTcs  of  Droit- 

wich.  290 

Stocktorf 'z;.  Collifon.  7 

Stokes  z\  Berry.  264 

Stone  <:;.  Jones.  595 

Stomfil  r.  Hicks.  414 

Stout  'V.  Foler.  483 

Strode  V.  Osborne.  268 

Suddlecomb  (Inhabitants  of)  ajid 

Buifliaw.  576 

Sutton  c;.  Moody.  608 

Sutton  cy.  Sparrow.  255 

319 
666 


Swcnfdtn  c. . 

Symonds  c.  Cudmore. 
Symonds  c.  Durridge^ 


316 


T. 

TEnant  v.  Goldwin.  ^Page-iozi 
Theobald  -v.  Long.  J57 

Thetford  (the  Mayor  of)  his  Cafe. 

171 
Thomas  v.  Howell.  22^ 

Thompfon  &  ux'  c  Trevanion.  286 
Thompfon  c.  Harvey.  674 

Thompfon  c.  Leach.  357 

Thompfon  c.  Leech.  623 

Thorold  v.  Smith.  452,  463 

Thorpe  "j.  Thorpe.  28 

Thorpe  c.  Thorpe.  96 

Thorpe  CJ  ^/' (the  Cafe  of).       333 
Thurfton  v.  Slatford.  299 

Tipping  V.  Cofins.  731 

Todd  c.  Stokes.  1 00 

TolcrV  Cafe.  153 

Tomkins  'v.  Hill.  704 

Toukin  c.  Crocker  and  Billing.  45  2 
Tophara  <v.  Tollier.  621 

Tracy  c.  Talbot.  581 

Treil  c.  Edwards.  529 

Trevilian  c.  Seacomb.  543 

Trevivian  c.  Lawrence.  282 

Trowbridge    (Inhabitants   of)    v. 
Wcfton.  572 

Turbcrvil  v.  Stamp.  9 

Turkerman  v.  Jeoffreys.  370 

Turner  <v.  Turner.  1 5  6 

Turner  c;.  Bcale.  565,  565 

Turner  a  Barnaby.  266 

Turner  c  Barnaby.  703 

Turton  "J.  Reignolds.  527 

Tutchin'j-  Cafe.  424 

Tutty  c?.  Kempfon.  58 

Tyly  &  al'  c.  Morice.  9 

Tyfon  c.  Paskc.  318 

Tyfon  c.  Hilliard.  275 


\ 


V. 

/  Afpcr  c.  Eddows. 
/    Vavafor  <v.  Baiic. 


255 
VaughanV 


■A 
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Vaughan'i  Cafe.  Tage  689 

Vcnable  -r.  Daft.  38 

Vinkinftone  c.  Ebden.  674 

Vivian  a  Campion.  178 

Underliill  a  ETurham.  264 

W. 

WAites  c^.  Briggs.  613 
WalcotV  Cafe.  680 
Walden  v.  Holman.  563 
Walker  2^.  Slackoe.  54 
Walker  «;.  Walker.  328 
Walton  v.  Sparke.  571 
Walwin  v.  Smith.  1 5  5 
Wangford  -v.  Brandon.  574 
Wankford  a  Wankford.  311 
Ward  'V.  Evans.  120 
Ward  c.  Evans.  368 
Warr  c.  Huntley.  102 
Warrington  «?.  Mofcly.  673 
Watfon  V.  Clcrke.  428 
Weeks  v.  Peach.  561 
Weft  c.  Sutton.  3 
Weft  c'.  Weft.  559 
Wcftbury  c.  Cofton  (Pariflics).  580 
^efton  Rivers  "j.  St.  Peter's  in  Marl- 
borough (Parifties).  5 1  o 
Wey  a  Yalley.  705 
Whitehall  ^.  Squire.  45 
Wicket  a  Creamer.  272 
WigmoreV  Cafe.  459 
Wiggan  v.  Branthwaitc.  758 
Wilkins  'V.  Wilkins.  6 
Willcts'.. .  568 


Willet  verfiu  Waxconib.  'Page  567 
Williams  f.  Steadman.  126 

Williams  (j  al\  Executors  of  Mel- 
lys,  t:  Crey.  307 

Williams  c.  Hoskins.  762 

Williams  c.  Hanifon  and  Harriibn, 

359 

Willis';  Cafe.  123 

Wilmct  c.  Loid.  603 

Wilfon  <v.  Field,  555 

Wilfon  v.  Law.  62 

Wilfcn  c.  Gary.  628 

Wincliurft  c.  Mafely.  27.1 

Winter  c;.  Loveday.  414 

Winton  (Mayor)  •:;.  \\'ilks.  1^7 

Withers  z'.  Harris.  265 

Withers  v.  Harris.  77 

Witherly  'V.  Sarsfield.  1 1  2 
Wood  ^'.  Mayor  and  Commonalty 

of  City  of  London.  396 

Wood  V.  Cleveland.  560 

Wood  v.  Shepherd.  71 

Woodrington  <v.  Deveril,  567 

Woodward  z'.  Hamerfly.  476 

Woodyecr  c.  Grefliam.  loi 

Worral  v.  Holder.  292 

Wright  c.  Sharpe.  301 

Wyat  c.  Aland.  209 

Wynne  v.  Fellowes.  466 


Y 


y. 

Eoman  v.  Bradftiavv. 


^ 


^  TA- 


A 


TABLE 

O  F    THE 

GENERAL    TITLES. 


A. 


ABatemcnt.  Tage  i 

Acquittal.  '      3 

Action  on  the  Cafe.  5 

Aiflion  fur  AiVumplit.  25 

A(Sion  fur  le  Cafe  fur  Affumpfit.  34 
Adion  fur  Indebitatus  Aflumpfit.  35 


Adions  on  Statutes. 

Adion  for  Wordi. 

Addition. 

Adminiftrator. 

Admiralty. 

Adultery. 

Advovvfon. 

Age. 

Agreement. 

Amendment. 

Antient  Dcmefne. 

Appeals. 

Appearance. 


37 
38 

41 

42 

47 
50 
52 

53 
Ibid. 

54 
60 

61 
65 


Appendant  and  Appurtenant.  Ibid. 
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ABATEMENT. 


Rawlinfon  'verjus  Oriet  &c  al.  Mich.  I  W.  &:  M. 

IB  aaion  of  Crcfpafs  noainft  ttuoDcfcntiantg:  Cfjep     (  i. ) 
plcaneti  iit  atjatemcut  tljat  tlje  Plaintiff  ijau  fuetj  a  ^^^°'"-  '?• 
13111  raxuinft  one  of  tijcm  foi  tfjc  fame  Crcfpafjj, 
tofjiclj  tons  pet  tJCpenninn: :  Cije  Plaintiff  nemutreii, 
anu  it  ions  arsucn  fo?  ijim  tljat  tijiis  noes  not  abate 
ajainft  tlje  otljcr. 

Holt  €!)ief  Jufticet  Clje  Eeafon  tDljp  anotfjct  aftioii 
penninn;  fljaU  abate  tbe  fufafetjucnt  $iaion  is,  becaufe  of  t{)e 
uouble  (aei;ation  ^  notu  tere  tlje  ot&ct  is  not  ijejeD,  anD 
tfjevefo^c  tbccc  is  no  Eeafon  tljat  it  fljoulti  abate  as  to  tbe 
^lljole.  Jf  pou  pleati  a  Mifnomer,  it  fljall  abate  onlj*  as  to 
tlje  partj)  plcatieD,  unlefs  tuljere  tbe  Deatlj  of  one  ftiall 
abate  tbe  ©licit,  as  upon  a  joint  Conttaa,  &c.  '^ut  it  10 
otljcrtoife  in  CrcfpafS* 

Howard  'verfns  Pitt  dc  al.  Trin.  4  W.  &  M. 

IB  Crefpafs,  a  aerUia  anti  3liitio:ment  toete  SaH  againff     (  2.  ) 
^it  John  Lawrence,  ®ii;  William  Pritchard,  %it  Benja-  i  Show.  402, 
min  Newland,  ^ic  tdward  Abney,  George  Pitt,  Cfq^   anU  *°^'  ^°^' 
James  Smithby,  fo?  i5i5l-  Damarycs  anu  CoffS.  ClbeDe--  isM.ieu 
fentiants  b^onglJt  a  £21rit  of  Octro?,  ano  tljc  Eeco?li  beinu  s-  c. 

Cectificll  into  tlje  Exchequer- Chamber,  Smithby  UieU,  anU  tf)e  3  cro^Spi. 

fucbinino:  Dsfcnnants,  fearino;  tlje^ritof  €tto?  tuas  aba^  ' 
ten  bp  ijis  Deatl),  b?ouo;Ot  anotljer  filltit  in  tbe  Bame  of 
tljc  fibe  ^^urbibojs,  luljiclj  toas  allotDCB  anU  06ail  put  in^ 
ann  tOere  Uias  no  Bon-p^occfs  no?  affiimation  of  tbe 
S'utiiyaicnt,  no?  an?  Remittitur  of  tlje  Eeco^n  upon  tbe 

^aiciton  lUljlCi)  it   luaS  Certifieb:  TBut  ^ie  John  Lawrence 

buinn;,  tbc  Plaintiff  b^iniys  an  asion  anb  acceffs  tlje  De- 
fcnoiint  Pitt  fo?  1 5 1 5  1-  Debt,  anb  aftec  a  fl)o?t  :jmp?ifon= 
mcnt,  cbacgcs  Ijim  initfj  an  (Etecution  fueb  out  onlp  againll 
fom-  of  tlje  Defcnbants,  but  nebet  remobeb  tbe  Subgrnent 

bl'  Scire  facias. 

B  3!t 


ABATEMENT. 


3!t  toag  moUcD  bp  tbe  Counfel  fo?  ^?*  Pitt,  to  nifc&acjje 

tf)iiEi  execution;  fo?  tftat  tfjcre  oufff)t  to  fjauc  bttn  a  Sci.  fac. 

ill  tegatU  tfje  IJuUgment  toag  of  tfjiec  fears  (tanning,  anD 

not  afiirmctJ  on  tljc  ^rit  of  Ccro? ;  anD  no  €^:ccution 

fljoulD  Ijauc  ilTucti,  until  tlje  @)CConD  tuas  remitteo  back 

p?°  ?/  ^"^  ^^  ^^^^  Exchequer-Chamber;  anD  t&e  3!ulifl;ment  being 

Side's',      ngiiinft  fit  pccfonjj,  ann  fomc  tiping,  Ci;ecution  ougbt  not 

2  Keb.  507.  to  ijaue  gone  againft  tbe  reft,  Uiitljout  a  Scire  facias.    Cijat 

5  cro.  367.   ji^^jg  ilQ^^J^l  cannot  take  J^otice  of  an  abatement,  0?  ot^et 

€n0  of  tlje  U\tit  of  €rro?  but  upon  a  Remittitur,  tobiclj 

tbcre  ougbt  to  be,  becaufe  tbe  sia  of  lS)arliament  tfjiJt  ecesis 

tbe  Court  fap0,  tlje  Keco?li  (ball  be  fent  tbitber,  anD  aftcr= 

luarDis  remitteD,  tbat  fo  P?ocef0  anD  execution  map  be 

Done  tbereupon:  anD  tbe  jplaintiff  ougbt  to  purfue  W 

3!uDgment,  anD  eberp  Otlrit  of  Cwcution  follotn  anD  agree 

luitb  tljc  Eeco?D ;  tbat  tbere  fljoulD  be  no  €i;ecution  tobere 

tbe  Otlrit  Uia0  abateD,  anD  after  a  fear,  tuitbout  bringing  a 

Scire  facias,  &c. 

Moor  567.       Co  tobicb  it  toais  anftiier^D  bp  tbe  l^Iaintirss  Counfef, 

Noy  150.      jjjjjj  j|jpj.g  j^g^^g  j^u  Remittitur  nO?  Scire  facias,  fo?  CxeCU= 

tion  migbt  babe  iflfueD  againft  tbcm  all,  toitbout  taking 
Botice  of  anp  S>9an'0  Deatb ;  anD  tben  tbe  mentioning  tbe 
Deatb  of  one  cannot  injure  tbe  reft.  :in  Cafe  of  a  aer= 
Dia  againft  four,  anD  one  Diejs,  tue  map  aUeDge  tbat  one 
i5  DeaD,  anD  p?ap  3!uDgmcnt  againft  tbe  otberg :  anD  if 
one  of  tbe  DefenDantfi  Die  after  :juDgment,  tbere  i&  no 
abatement  of  anp  luDicial  p?ocef0 ;  no?  anp  neeD  of  a  Scire 
fac.  but  lubere  tbe  I?)artie!3  are  alter'D,  anD  tbcp  are  not  fo 
fittt* 

TBp  Holt  C.  31*  Cbere  ougljt  to  be  a  Remittitur  in  Cafe 
of  an  abatement,  ajs  tueil  a?  in  Cafe  of  a  Bonfuit  0?  Dif- 
continuance,  being  equaiip  toitbin  tbe  2£Io?Dsi  of  tbe  S>ta-- 
tute,  fo?  neitber  of  tbem  are  ejp?eflp  tbere:  fou  migbt 

I  Roll.  Aht.  babe  bilD  JuDgment  on  a  Sci.  fac  quare  Execution,  nori;  but 

is^'h  7  15^''  '^^^^  p?ofccution  immeDiate  tuitbout  anp  Botice  to  ujs 

■  of  tobat  is  become  of  tbe  ^rit  of  Crro?,  3D  Do  not  unDer= 

ftanD*    31  tbink  pou  cannot  babe  an  C;tecution  after  tbe 

fear  toitbOUt  a  Scire  facias,  0?  Remittitur:  pttt  l^  a  feac 

erpir'D,  anD  p}np  botn  Do  tbep  ftop  upon  tbe  Deatb  of  one 
of  tbe  Plaintiffs  I*  3f  tbep  take  Botice  of  it,  tbep  ougbt 
to  remit  fo?  tbat  Caufe :  anD  of  tbat  Opinion  u>as'  all  tbe 
Court* 

'But  tbe  €omt  tooulD  not  reliebe  tbe  DefenDant  upon 
$^otion,  no?  Determine  anp  Cljing  on  tb^  laft  Quxrc;  fa 
tbat  ^?*  Pitt  paiD  tbe  s?5onep. 

4  Lee 
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Lee  verfus  Barnes.     Mich.  7  W.  III. 

Holt  C>3i.  ^~T^^e  Defennant  map  pleati  in  abatement    (  3. ) 

1    of  a  Dcdnratfon  tofjerc  tlje  aaiou  is  lip  5  Mod.  .4*. 
<lD?ifffnaI,  fo?  tl)c  pieafi  tbcteiti  areuiffetcnt;  Out  if  tfje 
saaion  is  bp  'Bill,  tljerc  can  be  no  l?Iea  in  abatement  of 
tbe  Declaration,  onip  of  tbe  TBill,  becaufe  tijep  are  tljc 
fame  Sljinc:,  ann  tbe  Cntrp  is  Petit  Judic.  de  Billa. 

Weft  ^erfiis  Sutton.     Pafch.  I  Ann. 

Ajungment  teas  Sati  in  aflife  foi  tljc  ©IRce  of  (^arfljal,    ( 4. ) 
anU   a  Scire  facias  b?0U[5bt   tljCtCUpon ;    tO  tDljiClj  t&C  »  ^*"'-  '■ 

Defendant  pleatien  in  abatement,  t&at  tbe  plaintiff  tuas 
an  alien  Cnemp  •,  tbe  plaintiff  replied  Ijc  toas  a  ^ubjefif, 

bo?il  at  fUCb  a  Piace  in  England  i  &  hoc  paratus,  &c.  ann 
t\)t  Defentiant  nemurren  to  tlje  plaintiff's  Eeplication* 

HoltC*3!*  Cljc  Plaintiff  fljouin  ijauc  concluoeo  to  tbei  venczio. 
Counttp,  fo?  tDljetc  alien  €nemp  is  pleatieti  in  abatement,  yy?[  |^;- 
it  is  to  be  trieu  to&ete  tbe  MIrit  is  b^ouffljt:   OSut  it  iscro.  ehx. 
otljcrtDife  toljen  pleanen  in  'Bar,  in  toljiclj  Cafe  tlje  Eeplica-  ^s?- 

tion  muff  COncUlUC  Et  hoc  paratus  eft  verificare.     pC  l)elD, 

C!)is  coum  not  be  pleaueD  in  abatement  to  tbe  Scire  facias, 
becaufe  it  tnas  pleadable  in  abatement  to  tbe  aflife :  C&e 
Oefennant  fljall  not  tiifable  tlje  plaintiff  from  Ijabino;  Cj;e-- 
Ctttion,  Once  be  aumitteB  bim  able  to  babe  Juogment* 

CberefO^C  luOJjmcnt  Quod  refpondeat.     Vide  aUUitionS* 


ACQUITTAL. 

Johnfon  &  Ux.  'uerjus  Browning.     Trin.  3  Ann. 

Ijl3  aaion  of  tbe  Cafe,  foi  maliciouflp  3!nDiainff  anP^  Ci) 
p^ofecuting  tbc  mife  fo?  ifelonp  in  ffealinff  certain  ^Jf  ^^^" 
<©oobs,  tuber eof  fljc  teas  acquitted :  Cbe  £)eclara=  j  Mod.  40 j. 

tion  reciten   tbe   JnOiftment,   continent,  matcriam  fe- 

i^uentem,  ann  in  tbe  Eecital  of  tbe  (SooOS  fuppofeti  to  be 

Hole, 


ACQUITTAL. 


(tole,  it  toag  valoris  fo  muclj,  aitjcrcas  tlje  3lntiiament  toag 

Valentin  Of  fo  mttclj  t  iJuB  It  tBtis  ofajcacu  b?  t!)e  DEfeuDant 

tijat  tlji0  tua0  a  21ai*iancCi  but  beiiiff  tf)c  fame  in  €)Ubfiance 

it  U)a0  obcr=ruIet) ;  tljo'  if  tlje  plaintiff  Ijati  untiertafecn  to 

fct  fo?t()  tlje  Jnnictment  in  hxc  verba,  tbe  exception  UioulD 

Jja^e  been  fatal* 

I  s;d.  15.        3nti  bp  Holt  C.  3*  €f)e  paintiff  in  tijiis  aaion,  to  main- 

Yeir.  45.     tain  it  fullp,  ougljt  to  baue  p?oUeti  a  Copp  of  tlje  QBill  of 

z  keb  uff  3nf  lament,  anu  tljat  it  luas  founti  upon  tljc  ©atlj  0?  p?o-' 

3  Lev.  zio.'  curement  of  tlje  Defendant;  but  tlje  Barnes  of  t|)e  pactieg 

'  M  "J"  '^'  "P''"  ^l'^  '^'^^^  ''^  ^^J^  '^^*''  ^'^  fufficient  Cbiuence  of  tljeic 
TMod.4.    jj^^j^jj  j-^g^j^  jjj  ij^  jljp.  j^j,  ^Uitino;  on  tlje  OSacIt  be  no 

ipart  of  t|e  Eeco^n:  9nt«  it  nmp  be  p?obeii,  tljat  tbe  £>e-- 
fentiant  tuas  a  Otiitnefs  loitljout  Ijabing  tlje  05111,  '€l)e 
firft  part  of  tlje  Defenrianf  s  Defence  in  tbis  Cafe  mult 
be  to  p?oi)e  a  jfelonp  committen,  fo?  tm'tljout  tbat  it  i0  im= 
poffifale  Ije  couin  Ijaue  a  probable  Caufe  of  p?ofetution ; 
rtuD  Ijerc,  becaufe  no  OBoUp  toas  bp  at  tbe  Cime  toben  tlje 
fuppofcb  Jfelonp  toae  none  but  tbc  Defennant'6  OUife,  tobo 
couiu  not  in  tljiis  Cafe  be  a  tOitncfg  to  p?obe  it,  tbe  Cbief 
Juftice  allovu'n  bet  Oatb  t«bicb  flje  mane  at  tbe  Crial  of 
tbe  IJntiiament  to  be  ffiben  in  Cbioence :  ^nH  neclat'D, 
tljat  otbevtuife,  a  petfon  robb'o,  &c.  njouin  be  unnee  an 
intolerable  a^ifcbief ;  fo?  if  Ije  p?ofecuteD  fo?  fucb  Eobberp, 
anc  tbe  Partp  fi^oulU  at  anp  Rate  be  acquittcU,  tbe  p?ofe-- 
cuto?  miffbt  Ijaije  an  Mion  b?ouffbt  againft  bim  fo?  a  mali- 
cious p?ofecution,  tnitbout  anp  Poflibilitp  of  mafeino:  a 
ijooti  Defence,  tbo'  tbc  Caufe  of  IM  P?ofecut{on  toere  cbec 
fo  p?effnant  anD  noto?iou0> 

Mod.  cafsy.  Jf  tbe  petfou  p?ofecuteti  be  entirelp  innocent  of  tU  jfaff, 
pet  if  tbere  be  a  p?obable  Caufe  of  p?ofecution,  38ion  fo? 
a  malicious  p?orecution  toill  not  lie ;  fo?  it  mull  be  bitea 
Ci^alice,  taitbout  anp  Colour  of  Caufe,  tbat  mill  fuppo?t  an 
aaion  in  tbis  Cafe, 

Holt  C*  %  fain,  a  €)On=in=LaU)  intiiaen  W  ©tep-^o^ 
tber  fo?  poifoning  bet  |)n6bahti  U&  ifatbet;  unb  flje  bcinn: 
acquitteb  b?ouQ;bt  an  aaion  againft  Ijim  fo?  a  malicious 
p?ofecution,  anti  recoberen  Damages :  ann  be,  to  requite 
ber  lAintinefs,  b?oun;bt  an  appeal  of  i^urtser  againft  ber, 
tobcrcon  Ibe  luas  trien  anti  conbiaen  at  tbe  lying's  Xcncb 
•Bar,  ant)  carrieu  boton  anb  burnt  in  Berknmc,  tDbere  tljz 

'.  cro.  5S3.  Crime  tuas  comniittcD.    Pigot's  Cafe, 

smn  be  temembereb  anotber  Cafe  berp  latelp,  twbcre  a 

jTelloUJ  b?ou0bt  an  aaion  fo?  fain'nn;  of  bim,  €bat  Ijc  toas 

a  Jpijyljiuap^man  -,  anb  it  appeal  i  in;  upon  Cbibcnce  tbat  be 

4  teas 
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toajs  fo,  fit  long  tnfefu  in  €ourt,  conmiitteo  to  P?ifon,  ano 
conDiaco  ant»  Ijaiiff'D  tljc  iic«  gjefllong  of  <©aoI  DiiiDcrp. 
@)0  tfjat  l^coplc  ciiffljt  to  be  lucU  atiDifeD  before  tfjcp  b^mg; 
fucD  i^aionjei*    See  Confpiincp* 
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CtofTe  ^erfm  Gardner.     Mich,  i  W.  6c  M. 

CASE.  Clje  13iaintiffticclarc0,  tijat  t^e DefenHant    ( i.  ) 
Ijaiifng  ©ifcoucfe  of  tuio  ©ten,  nin  affitm  tijem  to  comb.  142, 
be  fjis  oitjit  p^opet^reu;  to  loljicfj  t&e  Plaintiff  j'^^od  ^., 
tiderii  adhibens  gaUe   Ijtm   fO  mucf)    fO?  tijem,  ubiiShow.68. 
revera  tljcp  tUCtC  tlje  ©teit  Of  J.  S.  &c. 

Holt  C»  3!.  affirmation  to  ruppo?t  tljc  aaion  ouijljt  to  ht 
at  tlje  Cime  of  t(je  €)ale,  ano  tijcre  it  is  an  3inmicenient 
to  blip*  Dolben  inclincH,  tljat  tlje  Ssion  Jap*  Cfje  Cafe 
toajs  arguco  again;  anD  per  Cur',  tlje  asion  tuell  Uet&^ 

3  Cro.44.     Jones  196.     i  Roll.  pi.     Sciens  OUlittCH,  anU  pet 

tlje  aaion  lies*    i  Sid.  146. 

Holt  c>  3*  €l;at  Ccenit  ij'iucn  on  tlje  affirmation  mm$ 
tije  aaion  lie. 

Eyres  agreeH  on  t&e  Cafe,     Jones  X96, 

SiUfffment  pro  quer'. 

Heblewait  wrius  Palms.     Mich.  I  W.  &  M, 

CASE  for  diverting  a  Water- Courfe  j   Cije  Plaintiftne-      (  2  ) 
claren,  tijat  tljc  Defendant  malitiofe,  &c.  infregit  asLcv.ijj. 
certain  ^ill^Dam,  &  perindc  uiD  UiDert  tljc  Cltater-Conrfe  ^■^■ 

ab  antiquo  &  folitO  curfu  erga  tljC  CO?n=^i!I  Of  t&e  pjaitt'  |.  c 

tiff,  bp  rcafon  toljcreof  Ije  ioft  tijc  profit  of  Ijis  faio  Q5ifl ;  canhew  84, 
but  nin  not  fct  fo?tl)  tijat  tlje  2Hater  iifctJ  to  turn  Ijisi  ^ill,  ^^■ 
0?  tijat  be  bai)  anp  otfjct  profit  tljerecf,  0?  tljat  tbc  eila^ 

ter=Courfe  iua^j  antiqans  aquar  curfus,  &c. 

-Ebe  Defendant  plcaBeo  ©pcciaJlP,  tbat  be  is  anti  iuais 
fcifeu  of  fucb  a  piece  of  lauD,  upon  toljicb  tbe  Dam  tuag! 
ereaen,  ann  bp  HJb'icb  tbe  eziatcr  ban  ufen  to  run  to  \]i& 
otun  ^ilU  toijicb  taa^uiatelp  burnt  nouin,  bP  reafon  tcberc^ 

C  Of 
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tjf  f)t  fjati  no  \m\mct  of  Clfc  fo?  tfje  CHatei*;  aiiD  tijcrcfoje 

Ije  t)?0UC  tf3C  Dam  prout  ei  bene  licuit. 

Cljere  tuas  a  fritiolous  EepHcation  ann  Eci'oinUcr,  aim 
tijcrcupon  tlje  paintifF  ncnuivreti  -,  but  tijc  Difputc  tuae  on- 
Ip  conccniino;  tljc  S)Ufficicncp  of  tlje  Declaration,  ano  tlje 

3t  tnafi  argucti  (n  ^tippo?t  of  tIjc  3i«tin;mcnt,  tijat  t^e 
Declaration  uia^  goon  upon  tIjc  poffieffion  alone,  toitfjout 
anp  otljer  $59attcr. 

Clje  31utiffmcnt  ftiafi  affirmcti  -,  but  Holt  C.  31*  faif,  tIjat 
if  tl)c  Caufc  ijan  been  trieti  before  l)im,  tlje  l^Iaintiff  fljouID 
ijaijc  p?o^cti  Ijiis  Mill  to  be  an  antient  Mill,  otljeriuife  fjz 
fljouID  Ijniie  been  nonfuit* 

Wilkins  'verfus  Wilkins.     Mich.  I  W.  &:  M. 

1  shol'.  ^..  /^ASE :  Cije  Plaintiff  ueclareti  tljat  tljc  DefenUant  ban 
v_v  receiuen  nibers  (Soorijs  of  tlje  plaintiff  to  tratie  toitlj-- 
all,  ann  to  tenner  an  account  to  tbe  plaintiff,  ann  p?o- 
nn'fen  to  tenner  an  ^account,  Cbe  Defennant  plean^  iit 
abatement,  tbat  Ije  receiben  tbem  ais  TBailiff  fo?  tbe  plain- 
tiff,  ann  m$  to  account  fo?  tbem,  ann  p^apis  Jungment, 
3f  compellable  to  anftuer  tbi0  'BflL  Demurrer,  to  p?obc 
tbat  eitber  tbe  one  o?  tlje  otljer  lieis,  i  inft.  172.    Dyer  20. 

Hawkins  v.  Park,  i  Roll's  Rep.  5  2.  tnere  Citen* 

C»  %  Holt :  Cbe  3inconbeniettCC  10  tbe  gibino:  a  long 
rambling  account  in  Cbinence  to  tbe  31urp  -,  ann  tbere  i$ 
no  Cafe  tubere  a  ^an  a6f0  a0  a  Ol5ailiff,  but  be  p?omifeis 
to  tenner  an  account*  Dolben :  an  ej:p?ef!S  |p?omife  tnill 
mafee  Ijim  cbargcable*  ann  aftcrbiarnsi  bj)  tbe  tobole  Court 
tbe  piea  tuag  ober-rulen,  ann  IJungmcnt  fo?  tbe  plaintiff* 

Pain  'verfus  Partridge  &  aP.     Trin.  3  W.  &  M. 

coib^'is-l    T^  Cafe:  Plaintiff  neclarcn  tbat  tbe  Coton  of  Littieporc 

181.  '     '1  bja0  an  antient  dlillage,  bp  tubicb  tbere  run0  an  antient 

I  Show.  24J,  j^i\izt,  ober  lobicb  bias  an  antient  Palfage  fo?  5)0|fes,  &c, 

3  Mod.  289.  bj)  a  iferrp^'Boat,  ^ept  bp  tbe  p?op?ieto?0,  tnbo  ufen  to 

1  saik.  12.    talte  fucb  a  Coll  of  all  paffenger^,  &c.  etcept  of  tbe  3!n-- 

babitants  of  tbe  antient  i^elfuage^  in  tbe  fain  eiill,  i»ba 

ufen  to  paf0  Coll=free  -,  ann  tbat  tbe  Defennant^  neglesen 

to  keep  a  jferrp^boat,  UJbetebp  tije  Plaintiff  toasf  nepiiben 

of  f}ifi  palfage  ad  Dam',  &c. 

2  Defen= 
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Dcfcntinnts  picau,  tfjnt  tijcp,  at  tijcir  oUiit  Coltc,  Lniilt 
a  TSjiDffc,  &c.  luljiclj  tuno  nii  enficc  nnn  fafcc  l^afTiUTC* 
J^Iaintiff  replied,  Cljat  Ijc  U)ai£5  not  fiiffcitn  to  go  o\)cr ; 
DcfenUant^  ticnuir* 

Holt  €.  1'.  €ljt!3  i£)  a  uooU  Citffont,  tijo'  tljt  Contrary 
l)atl)  been  Ijelti  in  anotfjct  ^Sion  in  tfjc  Common  picas  5 
ft  migljt  fja^e  rcafonabic  Commencement :  ClnB  t[]c  Jn!ja' 
bitants  min;!jt  aiyrec  at  firft  tljat  one  of  tljcm  njcuin  Ijaiic 
tbc  p^opertp  of  tfje  jferrp,  ann  tijc  reff  fljouio  be  at  tfjc 
Cljacge  of  t&c  fixinij'fi  <S2ant,  ann  in  Ccnfinei-ation  thereof 
to  be  cattien  otier  Coll^frec,  luljiclj  tuonlD  be  a  ryooo  Coni-- 
mencement,  &c.  at  tljis  Daj>,  i  Roll.  552.  Clje  piea  in 
OSar  id  not  gooD  9  foi  tlje  Cccaino:  of  a  'BjiDiyc  is  iJ0lun= 
tatp,  anti  Ije  map  pull  it  Ooiun  at  ijis  plearutc.  OSut  tfjis 
aaion  lies  not,  becaufe  tlje  plaintiff  Ijatl)  no  mo?e  fpecial 
£)amao:e,  tljan  otljets  of  tlje  thing's  ^ubieas.  22H.  6. 14. 

Clje  Cljief  Juftice  faiD,  tljat  Dolben  2uff»  concurrcn  tuitb 

ti^em  in  omnibus. 
iuOgmcnt  fO?  tljC  DefcnUant  by  Holt,  Gregory  anH  Eyres. 

Stockton  'uerfHs  Collifon.     Mich.  3  W.  &  M. 

ASfumpfit  b?0Ug5t  bP  CommifiioncriS  pro  opere  &  labore,      (  5.  ) 
in  fetuing  upon  a  Commiflion  in  a  Catifc  HepcnDing  comh.ise. 
in  m  Cjccljequet,  3/,';°^  ^5°, 

"Bp  C*  3i*  anD  Eyres  (ceteris  tacentibus)  tIjC  ^aion  Uetfj, 

anu  iungment  pro  Quer'. 

Dalfton  ^erfiis  JsinCon.  Mich.  7W.  3.  Intr.  Pafch. 
7W.  3.  Roc.  242. 

ASfumpfit  on  t&c  Cuftom  of  t^e  Realm,  anH  Trover  a*    ( 6.  ) 
gainl!  a  Cartiec  tuctc  joinet)  in  tljc  fame  Declaration : » saik.  10. 
^etoia  fo?  t&e  plaintiff,  anD  entire  Damages  5  Judgment 

toag  arteffeU.     JfO?  ti^e  Aflumpfit  is  ex  quafi  contraftu,  ann 

a  Conttaa  ann  a  Co?t  cannot  be  joineD*     Raym.  233. 

2  Lev.  1 01.  I  Keb.  870.  i  Vent.  365.  i  Keb.  847.  pi.  45. 
aKeb.  803.  pi.  52.  Br.  Joinder  in  A(5tion  10,  11.  3  Keb. 
364,276,2^55502,335.     3  Lev.  5i$>.     I  Vent.  223. 


Knight 
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Knight  ^erfus  Hopper.     Trin.  8  W.  ji 

(  7.  )     IB  nn  action  on  t^e  Cafe  upon  mutual  agrccmcntg,  tU 
Skin.  647.    1  CDinencc  inag  a  l^ote  in  tfje  Butmt  of  a  05ill  of  IPar* 

CellS  to  tl)i$  Purpofe,  Bought  by  Anne  Knight  of  —  Hop- 
per 100  Pieces  of  Muflins,  at  40  s.  per  Piece,  to  be  fetched 
away  by   10  Pieces  at  a  Time,  and  paid  for,  as  taken  away. 

3it  tua6  Ijem  bp  Holt  C.  31*  at  Nifi  Prius,  tl)at  tijc  pircrsJ 
bcinff  maclteti  anti  fcaleti,  tlje  P?opcrtp  isi  aJtereU  luimc- 
Uiatelp,  ann  tljat  tl)cp  temaiiteti  onip  as  a  ©ecutitp  fo?  the 
£0oncv ;  ©econWp,  C^at  if  t!)Cp  arc  not  tafeen  atuap  upon 
Ecquca  in  a  rcafonaWc  €imc,  tl)c  13artp  map  fjauc  an  ac- 
tion  fo?  Ijisi  ^onep,  but  map  not  fell  tfje  <55ooD9i» 

Roberts  verfus  Savill.     Vafch.  9  W.  j. 

(  8  )     t^  ^^^  Common  peas,  in  an  asion  on  tlje  Cafe,  tlje 

5  Mod.  394  1  l^laintiff  tieclaren  tljat  tlje  2:)efenriant  tiD  falflp  ann  ma- 

vide  2  Mod.  iic'onflp,  &c.  caufe  Ijim  to  be  inlriaeti  at  tbe  @)eirioni6  foi  a 

rMod.  50.    Eiot :  dlpon  tuljicb  Ije  appeavcti,  anti  tuaiS  acquttten ;  ann  al- 

5>o,  ij7,i85,  To  t()at  tljc  Dcfcnnant  nin  falfelp  ann  maliciouap  caufe  Ijim 

J  Mod  105  to  be  inniaen  anotljer  Cime  at  tfjc  S)eirionjS  fo?  n  Eiot;  ts 

&c.  iti()ic6  Ije  appearcn,  ann  tua^  acquitten.    TBp  Eeafon  of 

mid)  p?ofecution,  be  loft  biiei  pon  Bame,  m^  at  great 

Crouble  ann  Cjcpencesi,  &c.  to  W  Damage  100 1.    Cbc 

Defennant  pleans  Not  guilty  ^  ann  a  CJetnia  fojtbe  pain^ 

tiff,  ann  1 1 1.  Damaijco* 

SDn  a  potion  in  tbe  Common  pieajs  in  arrcft  of  Jung^ 
ment,  tbe  £iucftion  luag  lobetbec  tbe  aaion  lap  f  ann  tbat 
Court  bjas  of  Opinion  tbat  tbe  aaion  nin  lie.  ann  tbe 
fame  flaucftion  babing:  been  nebaten  ann  arguen  bere,  tbe 
mintj'jS  'Bencb  toae  of  tbe  fame  €)pinion  ^  ann  Holt  C.  3!» 
nelibeccn  tbi0  iDoarine.  €bere  are  tb?ee  %oit&  of  Da- 
maiyejs  to  fuppon  aaionis  of  tbi0  Mature,  jfirff,  tobere  a 
^an  is  iniuren  in  W  fame  0?  Reputation,  b^  Eeafon  of 
lubicb  :Jniurp,  if  tbe  ^o?n0  tbemfelbegi  no  not  bear  an  ac^ 
tion,  tbe  lofs  02  Damage  tbat  map  infue  toilU  Cbe  fe- 
conn  relates  to  i)is  l^erfon  tobere  be  I0  alfaulten  o?  beaten, 
02  put  unner  anp  Confinement,  toberebp  be  i$  nepjiuen  of 
Ins  iifaertp ;  ajs  appears  bp  tbe  S)tatute  3  Ed.  3. 33.  IJut 
llv^  Lo?n  Coke  in  2  inft.  565.  fap0  trulp,  tbat  tbe  5g>tatute 
ir.as  mane  in  anotber  fear,  viz.  3  Ed.  3. 1^.  Xut  neitber 
i  af 
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of  tfjcfe  €»o?t0  of  DamaKcjs  nrc  tlje  jFountintiou  of  tljisi 
Cafe  j  fa?  |)crc  Ijis  Ecptitation  o?  pccfon  are  not  tinuuii 
ficu,    Cfjcr?  I'si  a  tljirtJ  €)o?t  of  Dnmaijciji,  toljiclj  a  $?3an 
map  fuftiiiii  ill  refpcff  to  Ijisf  Property;  anti  tUs  is  tljc 
<J5?aunti  of  tfje  pjcffiit  afiion  ;  fo?  tfjat  tlje  plaintiff  tuas 

put  to  unneccll'ary  Charges  tO  anftUCC  tijip  3inDi(!niCnt.  i^nli 

it  id  moff  plain  Ijc  U)a>3  put  to  unnccclTar))  €i:pcnce0  5  foi 
tljat  tijc  Jurp  ijai^c  fouuD  tfjifi  p^ofccution  toas  falfc  auD 
uialiciou0* 

@o  t^at  upon  tijc  iufjolc,  tue  an  agree  tfjat  tlje  JuDgmcnt 
muft  lie  afiirmcn* 

Lord  Hoh\  Argument  in  the  Book  at  large  is  worth  read- 
ing with  Attention,  but  is  too  long  for  this  Colledion. 


Turbervil  "uerfus  Scamp.    Mich.  9  W.  3. 

C3fc  on  tIjc  Cuftom  of  tlje  Eealm,  to&p  Ije  neffliffentlp    (  9. ) 
kept  !ji0  jfiiT  in  Ijisi  €Iofe,  fo  tijat  hv  tljc  jFIames^^"^.  425. 
tije  Plaintiff '0  Ca?n  in  a  mtvAn  Clofe  of  tlje  Plaintiff!  hV'iV^* 
m$  burnt*    shifter  ClerUia  pro  Qiicr.  it  ms  ofijeaeti,  tlje  14  ait.  pi.  9- 
Cuffom  crtentis  onlp  to  jfire  in  Ijis  rpoufe  0?  Curtilage,  f,};^^'^'','"-8g' 
(like  ^ooniGi  of  ©ucftg)  tuljiclj  are  in  Ijis  potucr.  Nonal-Do"i!bii'piea 
loc'.  jfo?  tlje  Jfire  in  Ijis  iTiclO  i^  lji0  lire,  ag  tuell  as  tljats' 
in  Ijis  l^oni£.    e^erp  ^3an  nuift  ufe  Ijijs  otun,  fo  ais  notoid"Enc2,9, 
to  Ijurt  nnotljcr*  'But  if  a  certain  ®to?m  Ijan  rifen,  tuljic^Raft  En^.s 
Ije  coultJ  not  flop,  it  luas  a3atter  of  (£UiDence,  anH  Ije  fljouin 
Ijalie  fljeiDcn  it*    3nn  Hoit,  Rokesby  anH  Eyre  (againft  tljc 
SDpim'on  of  Turton)  pue  Juniyment  fo?  tlje  plaintiff* 

N.  B.  10  Ann.  cap.  14.  par.  i.  No  A6tion,  Suit,  or  Procefs 
whatfoevcr  fliall  be  had,  maintained,  or  profecuted  againft  any 
Perfon  in  whofe  Houfe  or  Chamber  any  Fire  fhall  acciden- 
tally begin,  or  any  Rccompence  be  made  by  fuch  Perfon  for 
any  Damage  fuffered  or  occalioned  thereby,  any  Law,  Ufagc 
or  Cuilom  to  the  contrary  notwithflanding. 

Q.  Whether  the  above  Adion  would  lie  at  this  Day? 

I-  is  not  within  the  Words :  And  perhaps  not  within  the 
.^Reaion  of  this  Act  of   Parliament. 


Tyly  &  al  ^erfis  Morrice.    Pafch.  1 1  W.  5. 

Til)(£  Defendant  ftiajS  a  Common  Carrier  from  London    C  1°) 
to  Exeter,  anD  t})c  Plaintiffs  bp  tljeir  ©errant  tie--^^'"ff"=^^ 


lo  A  C  T  I  O  N  on  the  C  A  S  E. 


liucren  to  tfie  Defentiant'0  15oolt-l{cepet  ttoo  TBagsi  of  spo- 
ncp  fealcu  up,  ano  toin  Ijtm  tljnt  it  m&  200  1.  anii  oe= 
{it'tn  a  Erceipt  fo?  it ;  tljetcupon  t&e  'BooU  Kcepet  ffaue  a 
Receipt  fo?  Dip  ^nffec  to  tljid  €ffea  -, 

J[.  Received  of,  (j-c.  two  Bags  of  Money  fealed  up,  faid  to 
contain  300  /.  which  I  promife  to  deliver  on  ftich  a  Day  at 
Exeter  unto  T.  'Da'vies^  he  to  pay  i  o  s.  per  Cent,  for  Car- 
riage and  Rifque. 

Cije  Cairiet  toad  tob&eti  of  iW  ano  otf)et  99oncp  im  tlje 

Bigljt'time,  but  ijC  pain  200  K  to  Davies  at  Exeter.    $inu 

noiu  an  aaiou  tua<>  l)?ouQ;f)t  againtt  Ijim  in  common  jro?m, 
upon  tlje  Cuffom  of  England,  luljecein  tlje  Iplaintifffi  ne-- 
dflteU,  tljat  on  fucij  a  Dap  anD  Place  t^ep  Dan  DeliiJereD 
unto  tfjc  DcfenDant  450 1.  to  be  carried,  &c.  ann  at  tije 
'STtiai  it  luajj  p^obcn  tijat  tljere  tuais  450  1.  ixi  tljofe  ttuo 
"Baij^,  at  ttje  €ime  tijep  itjei'c  ncliueteti  to  tlje  Catcier  fo? 
200  I. 

"Eljc  Ciueftion  tuas,  tuljetljet  tijc  Carrier  fljouIO  anfinec 
fo?  tlje  toljolc  $^onep  f  :jt  toap  tlje  ©pinion  of  tlje  Cfjief 
Suffice,  tljat  fje  fljouio  nnftucr  fo?  no  mo?c  tdan  200 1.  tje= 
caufe  tfjcre  tuas  a  particular  2;lniiertafeinfj  bp  tlje  Carrier 
fo?  tije  Carriage  of  200 1.  onip,  anti  \)\%  Ectur tH  luag  to  n- 
tentJ  no  fartljcr  tijan  tfjat  S)um,  anO  'tig  tijc  ReuiarO  ia^icfj 
mafeee  tijc  Carrier  anfioerablc ;  ann  flnce  tfje  paintiffo  fjau 
taUcn  tijis  Courfe  to  nefrauU  tlje  Carrier  of  Ijis  EctuarO, 
tljep  fjnn  tijerebp  barrel  tljemCeliJCS  of  tljc  EemeUp  founn- 
en  on  tije  Eetoarn* 

So  tlje  3iurp  ioa-s  nireaen  to  finu  fo?  tlje  Defentsant,  anB 
founn  acco?tiinfi;Ip*!  Cfie  lifee  aaion  bp  otljers  againft  tlje 
fame  Defennant  on  tljc  like  ^^eritsfj  ann  tlje  like  Cleroia* 

Ivefon  njcrjus  Moore.     Trin.  1 1  W.  ^. 

(  11.  )  Te  Cafe,  tlje  ^^laintiff  fet  fo?tlj  in  tip  Declaration,  tljat 
1  saik.  ly,  1  fje  toa0  poiretTcn  of  a  Collierp,  anD  tljere  toag  a  Diglj^ 
tnap  near,  bp  luljiclj  Ije  ufeD  to  carrp  \)\%  Coals,  ano  tljat 
%z  Ijali  a  certain  £iuantitp  of  Coals  nug  reaop  fo?  ©ale ; 
tljat  tljc  Defendant  Duo:  a  Collierp  near  Ijis,  ann  intennino; 
to  OjaU)  atuap  Ijis  Cuftomers,  ann  ncp?iDe  bim  of  x\t  p?ofit 
of  IjiS  Collei)),  ifoppeti  up  tljc  £2Iap  fo  as  Carts  anti  Car-- 
tiaffcs  coulo  "not  come  to  tlje  fame,  uiljerebp  be  loR  tbe 
3P?oftts,  ann  IjiS  Coals  lucre  fpoilcn  fo?  tuant  of  Ooupcrs, 
x^  bis  Damage,  &c.  Cbe  Defcnnant  pieanen  non  cui.  ann 
tljere  mas  a  Clernia  fortlje  plaintiff;  but  Junsmcnt  loas 
arrcdcn.  Holt 
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Holt  C*  I.  3  il3an  cannot  IjnUc  a  particulnr  aafau  iDit!)= 
out  a  particular  3Pn|urp  o?  EiuDt,  Uiljicl)  are  t&c  ©jounn0 
upon  tufjicfj  all  aaions  arc  founUcD:  CIjis  plaintiff  Ijan  iSaund.,15 
ncitOcr  a  particular  Eiijljt  in  tfjis  ULUp,  im  a  particular  3  cro.  664.  * 
infurp,  fo?  tljc  stoppage  of  t!jc  SClap  h  common  to  tXittv  ^^^c^-  "4, 
one  as  tucll  as  to  Ijim^  anti  it  is  not  lihc  a  Cafe  fo?  S>top-  i  roi.  5s. 
page  toljere  a  }.3crfon  Oas  a  QLlap,  Stlatcr^courfc  0?  Com-  '  c^o.  140. 
mon  to  l)is  ^oufc,  0?  C^ill,  anD  tt^c  vision  is  founHco  on 
a  EiiTljt,  U3{jicl)  lies  toitljout  tf)C  per  quod,  &c.  Cf)e  Cljicf 
:juftice  ann  Rokeby  Jua*  Ijein,  tijat  tf)e  plaintiff's  neac 
Situation  pielocO  ijim  a  Convenience,  but  no  Eigljt  5  fo? 
it  is  tlje  lying's  ii)igljUiap  fo?  tlje  equal  lUt  anti  'Benefit  of 
all  Ijis  ^ubiects,  anB  tijc  plaintiff  Ijas  no  mo?c  no?  no  bct-- 
ttt  Eiffljt  tijan  anp  Ti5onp  elfc :  Cljat  fuppofing  Ijere  tuas 
a  particular  Jnjurp  bv  S^pecial  Damage,  tljat  ©pecisl  Da- 
mage is  not  toell  fet  "fo?tlj,  it  not  being  fufficient  to  fap,  Ijc 
JoK  Ijis  Cuffomcrs,  0?  tljat  'Bupers  couio  not  come,  ioitlj» 
out  fljetoing  tljat  OBupers  iocre  coming,  anti  tuere  IjinnereH: 
anO  tlje  Cafe  in  i  Rol.63.  Ijas  been  often  nenien  to  be  lain, 
fo?  tlje  Damage  mutt  be  fpeciallp  fljeton* 

C*  3i*  Holt  Citetl  tlje  Cafe  of  Pain  anti  Partridge,  2  W.  &  ^^^^^ 

M.  in  aaion  of  tlje  Cafe  fo?  not  keeping  of  a  lerrp-'Boat,  combcrb!^^" 
tuljiclj  luas  fo?  all  tbe  lying's  people,  paping  a  Coll,  but  >so. 
gratis  fo?  all  tljc  3!nljabitants  of  fuclj  a  tillage,  of  tnljiclj 
tlje  Plaintiff  iuas  one :  Cljc  Court  in  tljis  Cafe  atijutigeD 
tit  Cuftom  to  be  goon,  but  tljat  tlje  aaion  tiiti  not  lie ;  fo? 
tljo'  tlje  Plaintiff  Ijas  a  particular  Eigbt,  pet  tbat  confil>si 
m  being  erempt  from  Coll,  anti  not  in  palling,  tuljiclj  i$ 
common  to  all :  %o  tljat  tlje  not  keeping  tl)c  jferrp  is  a 
publicfe  Bufance,  fo?  tuljiclj  tlje  plaintiff  cannot  maintain 
an  aftion  mo?e  tljan  anp  ot&cr  Perfon,  'BM  tlje  Defentiant 
inuft  be  intiicteti, 

Gould  anti  1  urron  3^uflices,  tuere  of  a  Different  £)pinion, 
nm  tljc  Court  being  Oibineti  after  a  fo?mer  Etile  to  ffap 
luogment,  no  Jtiugment  coulD  be  entereu* 

In  tbis  Cafe  it  teas  agreeD  bp  tlje  tuljole  Court,  'Cljat 
toljere  an  asion  arifes  from  a  publick  Bufance,  tljere  mult 
be  a  special  Damage-  fo?  be  tljat  DiD  tbe  Bufance  is  pu= 
nifljable  at  tbe  euit  of  tbe  Publick,  bp  JntiiSment  0?  2n-- 
fo?mation ;  anti  to  alloto  all  p?i\)ate  pctfons  tbeir  aaions 
tnitbout  €)pecial  Damage,  looulQ  create  an  infinite  i^ul- 
tiplicitp  of  @)Uits. 


Pitts 
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Pitts  'verfas  Gaince  ^^^  Forefight.  Pafch.  ilW.  ^. 

(  12.  )  ^f^lpe  pinintiff  tiecliucn  tijnt  Ijc  m$  93af!cc  of  n  €tf)ip, 
isaik.  10,  II.  J.  ano  tljat  it  toa0  lancn  tuitl)  Co^n,  in  fitclj  a  rpai&our, 
rencp  to  fail  fo?  Dantzick,  aiiD  tijnt  tije  Defendant  entteu 
anti  fcifco  tijc  €)ljip,  anli  nctainen  Ijer,  bp  toljicfj  Ijc  tuag 
ijiuU^eo  anO  olJiltuaeD  in  W  Clopatjc*  Cije  Defendant 
juffificn  fo?  tlToU  ann  po?t'Dutir0  -,  but  IjiiS  pfea  beiufl: 
natiffijt,  took  Ci:ccption  to  tljc  aaion,  €i)at  it  fljoiiIQ  Ijaue 

Br.  Aaion     faCCU  CtCfpafS"*    Vide  4  E.  3.  24.    Palm.  47.     13  H.  7.  26. 

fur  lecafe  Holt  C.  !!♦  3'n  t\)t  Cafc0  citcn  tlje  plaintiff  fjau  a  p?0-- 
Air84  P^ff?  i»  tljc  Cijinff  taken,  lutt  Ijcrc  tlje  plaintiff  Ijag  not 
Fitz.  Aaion  a  p?opcrtp*  €lje  Sljip  toag  not  t^e  $l9aftct'33,  but  t&c 
?Ron\br  ®toncr0.  Clje  $^aftec  onip  Occlarcs  a0  a  patticulat  €)f= 
104°  ficcr,  anU  can  only  rcco^ct  fo?  Ijis  particular  ILofg.  ^et 
z  Roll.  Abr.  jjc  nijjjjjt  ijaUE  b?oun;l)t  Crcfpafs,  a0  a  OBailiff  of  (SooDS 
Lane  65  66.  "i^^  i  ^^^'^  f&^"  0^  coulD  oulp  Ijaijc  Hcclareti  upon  5is  pof- 
cro  jac.'265,  feOlou,  lufjicl)  iiS  fufRcicnt  to  maintain  t^rcfpafsi* 

^^^-  SuHgment  pro  Quer'. 

Fetter  ^erjm  Beale.     Trin.    1 3  W.  ^.  Intr.  Pafch. 

10  W.  3. 

(  13- )    TB  aifault,  'Battcri',  anti  i^aifjem,  tfjt  Plaintiff  Hecfaress 
isaik.  II.    X  tljat  tljc  Dcfcntiaiit  beat  l)i0  Jpcati  auainll  tljc  <©?ounD, 
ann  tljat  Ije  b?ouff&t  an  aaion  of  affault  anD  ISattcrp  fo? 
ti^at,  anti  recobetcu ;  anti  tljat  fince  tljat  Ecco^erp',  b^ 
Eeafon  of  tlje  fame  05atterj>,  a  piece  of  Ijis  ©feull  Uias 
come  out.  Clje  Defentiant  pleaueD  tljc  Eecoberp  mentioneD 
in  tlje  Declaration  in  OBar ;  ann  auerg  it  to  be  fo?  t&e  fame 
Cro.  jac.575-  Slffault  auti  TBattctp :  Cbe  Plaintiff  Demuris*    Clje  Plains- 
pi.  5.555.18.  tiff' 0  counfel  compareti  tlj(0  to  tlje  Cafe  of  a  Bufance, 
i5i.d. I.e.  ^jj^j.^  ^^^^^  j^^^^  D^oppino;  ig  a  netu  as*    Holt  C.  31* 
1  saik.  10.    contra ;  cUcrp  uclu  D?oppinff  is  a  neU)  jI5ufance  -,  but  l)cre 
P^-  5"  is  not  a  neto  013atterp.  Stnti  in  Crefpafs,  tljc  (S^ieboufnefs 

0?  Confequencc  of  tlje  OSatterp  is  not  tlje  (^?ounti  of  tlje 
action,  but  tlje  i39eafure  of  tlje  Damages ;  toljiclj  tljc  :jurp 
muft  be  fuppofcD  to  babe  confiticrcti  at  tbe  Criaf* 

4  Jungmcnt  pro  Def. 


Coggs 
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Coggs  'verfus  Bernard.     Trin.  i  Ann. 

CASEj  tinjc  Defentiant  Afrumpilt  to  tafec  up  n  pogs-  (  14. ) 
ijcati  of  'B?iintjp  in  a  Cellar,  anQ  fafclp  to  lap  it  oomu  >  ^*"^  *^ 
in  anotljcc  Cellar;  ano  Ije  fo  neglitientlp  laiD  auD  put  it 
Doluii  in  tlje  otljcr  Cellar,  tljat  fo?  uiant  of  Care  tlje  Cask 
lua^  ftaticn,  anu  fo  niuclj  OB^antip  loff*  Jx  luas  ob)eaeti  in 
tl)i0  Cafe,  tljat  tljere  tuae  no  Confioeration  to  maintain 
tljc^aion;  fo?  tijc  Defenuant  iit  not  to  Ijauc  a  ReiuarD,  nnH 
it  Does  not  appear  tljat  Ijc  is  a  common  Carrier  o?  po?ter, 
to  tic  intitleti  to  anp  i^eluarU  ;  Ijc  is  onlp  to  Ijate  Ijis  la= 

tiOUr  fo?  l)iS  pains,  fo  tljat  tljiS  is  nudum  padum. 

OSp  Holt  C.  J*  Jf  tlje  agreement  Ijau  been  erecuto?p,  as 
tljat  Ije  atfumcn  to  carrp  it,  nun  tin  not,  no  3aion  iBouin 
Ijaiie  lain  -,  lilic  tlje  Cafe  tnljere  a  sr5an  p?omifeti  anotljcr  to 
builD  Ijim  a  I|30iife  hv  fuclj  a  Dap,  anC  Din  not,  it  toas  ati=  u  h.  4. 33. 
lUDgeD  tljat  an  ^aion  lap  not :  OSut  Sere  tljc  Defentiant 
aSuallp  enteren  upon  tlje  Cljino:  acco?tJino;  to  Ijis  p?omife, 
anu  tljccefo?e  Ije  is  liable  to  an  s^fMon  fo?  tlje  Deceit  put 
upon  tljc  Plaintiff  tuljo  truffeD  Ijim ;  fo?  tljo'  Ije  tons  not 
bountJ  to  enter  on  tlje  Cruff,  yet  it  Ijc  noes  enter  upon  it, 
^e  mull  take  care  not  to  mifcarrp,  at  leait  bp  anp  99ifmanan:c= 
ment  of  Ijis  olon :  Zt  tuouin  be  otljertoife,  if  a  perfon  Ijati 
run  upon  tlje  Defenuant  in  tlje  €)trcet,  anU  tlj?oUJn  Uolun 
tljc  Casb,  0?  one  IjaU  p?ibatelp  pierceu  it,  becaufe  Ije  IjaU  icro.  66j. 
no  Eeiuaru*  Cljo'  a  partp  Ijas  no  OSenefit,  if  l)e  takes  a  l^J\lf 
■Crutt  upon  Ijim,  Ije  is  obliged  to  perfo?m  iu  JuUgmcnt 
toas  giticn  fo?  tljc  puiintiff. 

Vide  Damaijes* 

Stanyon  'uerfus  Davis.     Mich.  3  Ann. 

EEro!  of  a  Jutiiyment  in  tljc  sparfljars  Court,  toljerein    (  15.  > 
tlje  Plaintiff  beclareu  tljat  fuclj  a  Dap,  in  fuclj  a  pa-  6  Mod.  223, 
riO)  in  Com'  Mi(;ld',  ijc  uiu  Ucliuer  into  tljc  ©table  of  tlje  '" 

Defenuant,  (tljUS  pried'  D.  com'  Hofpirat.  ad"  tunc  &  ibidem 

exiften.  in  rtabulum  dclibcravir)  a  Certain  (SelUinn;,  to  bc  bp 
l)mi  fiifcip  kept  at  a  reafonable  Eatc,  anu  to  be  fafelp  re= 
UcKiicieu  bp  Ijim  to  tlje  Plaintiff;  tljnt  tbc  Defenuant  ad 

tunc  &  ibidem  tarn  negligenter  tljC  faiU  ©ClUinn;  UiU  kCCp,  tf)at 

tljjoi'.ijlj  l}is  Defea  it  tons  taken  out  of  Ijis  3inn,  anU  fo 
immoucrritclp  riu  anU  toljippeu,  tljat  Ije  toas  quite  fpoileu. 

E  cicruis 


&c. 
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eccoia  aim  Damages  fo?  tlje  plaintiff,  anti  SluUffmcnt  fo? 
Ijim  bcIotD  t  aiiD  noto  upon  tibe  aiitit  of  Crro?  Raymond 

anH  Chefhire  at  U^ZUl  SimeiS  erccpteO*     See  the  Book  at 
large. 

Per  tot  Cur.  Clje  3iuf  pient  tuajs  affivmco,  fo?  tijc  Be= 
0lca  of  not  feeepinff  acco?tiinff  to  tf)C  Contcaa,  is  t!je  fole 
<©ift  of  tlje  asion*  lo?  if  tlje  Declaration  Ijan  been,  tljat 
tlje  Defendant  Uiu  fo  neglipntU)  keep  tlje  l)o?fe,  tfjat  |)e 
toas  tahen  out  of  tlje  €)table,  anu  ciD  into  Somerfetfhire  to 
l)i0  Damage,  &c.  tlje  aaion  tuouin  lie  -,  o?  tljat  Ije  fo  iSegli^ 
gentlj)  feept  Ijim,  tljat  tlj?ouBl)  lji0  BegleS  l)e  teas  beat  o| 
abufeii,  0?  toanteti  reafonable  p^obenBei:  in  Ijis  3nn*  anD 
tljc  fole  Caufe  of  aaicn  is  U^  l^eglea  of  Hue  Care  of 

tint*     Jud.  affirm'. 

Keeble  ^erfus  Hickeringall.     Pafch.  5  Ann. 

( 16  -)    T'l&Pis  toas  a  S)pecial  aaion  upon  tlje  Cafe,  anD  a  Sler- 

5  saik.  9.       X    Dia  fo?  tlje  Plaintiff*    9nli  tlje  Cafe  toas,  tljat  tbe 

whatinjury,  2:)ffemjant  uias  lo?n  of  a  $^ano?,  anD  ijan  a  Decop ;  tljc 

is  done  in  a  piaiutlff  IjaD  alfo  mane  a  Decop  upon  lji0  oton  (^?oun0, 

Man's  own    \r}i)ici)  iuas  uett  anjoiuino:  to  tlje  Defennant'is  »S?ounn,  anD 

^XainTn"  ^^^^^^  ^^^^^  ^^^^  ^^  ^^^  DefeuDant'iS  Decop;  anD  therein  tlje 

Aaion.        Plaintiff  IjaD  Dccop  anD  otljer  DiitU^  tuljereof  Ije  maDe  a 

confiDerable  p?ofit ;  anD  Declares  tljat  tlje  DefenDant  ma* 

liciouflj)  anD  frauDulentlp  intenDinff  to  take  nmv  from  tbe 

piantiff  tlje  OBenefit  anD  tlje  pearlp  Profit  toljiclj  Ije  maDe 

of  Ijis  faiD  Decop,  &c.  DiD  toitlj  Ijis  <^m  come  to  tlje  J3eaD 

of  Ijis  PonD,  anD  tljere  DiD  federal  times  fljoot,  tljerebp 

ftiBljtninff  atuap  tlje  Plaintiff's  Ducfes  from  Ijis  Decoj>, 

bp  means  toljereof  tlje  faiD  DucltS  toere  frigljtneD  atiiap, 

&c.  ad  damn',  &c.  $lnD 

Serjeant  Darnel  fo?  tlje  DefenDant  argueD,  anD  mobeD 
tbJo  points  in  arreff* 
Firft,  cailjat  Eiffljt  0?  Pjopettp  tlje  Plaintiff  IjaD  in  tlje 

DucUs* 
Secondly,  aDmitting  tljat  Ije  IjaD  a  Eigbt,  tofjetljer  anp 

3n|urj)  tuas  Done  bim* 

Firft,  |)e  faiD  tljat  a  lo?D  of  a  ^ano?  map  fljoot  <S5ame 
anp  iDljere  luitljin  bis  ^ano?,  upon  anp  ^an'S  l?ccljolo  in 
tbe  S0ano?  i  mbicb  botb  Holt  anD  Powel  DenieD,  unlefs  be 
baD  fome  otbcr  Special  p?ibilegc,  anD  tuoulD  not  fuffer  Ijim 
to  infiff  upon  tbe  Point  tfjcn. 

A  Darnel 
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Darnel  fniD,  C&c  paiutiff  (jnD  no  P^opettp  polfEirajy  in 

t!)ffC  DuCl^lS,  fO?  tijat   mill!  be  rationc  loci  &  impotentiie, 

7  C.  17.  b.  30  it  tl)ci*e  be  a  J^efl  full  of  j^oung  jfoiul  (bc= 

fO?C  tIjCP  can  flp)  in  IjliS  ©^Oltntl,  Tranfgr'  IiC0,  tranfgr'  qua- 
re  pifccs  fuos  cepit  in  feparali  pifcaria.  Jones  440.  i  Cro.  553. 
March  48.  0i5ecaufC  rationc  loci  &  impotentisE  b^  Dntb  lit 
tbcm  a  polfClTo^P  PiOpertV,  vide  i  Ventr.  122,  i23.U)bcrc 
toe  Diffcfcncc  10  tafeciu 

cinn  Hall  fain,  $lnp  3Inten5mcnt  fljallbe  abmitten  to  make 
goon  a  Clerbicf,  tbo'  tbe  tlnn  otbcr  Jiiftice^  tbere  beio  it 
coon  upon  Demurrer ;  but  tbe  Cafe  of  Mallock  ano  Eftly 
iis  fo?  me,  3  Lev.  227,  tbcre  10  a  ^rit  in  tl)z  Ecffifter, 

93.  b.  Qiiare  claufum  fregit,  &  200  cuniculos  fuos  pret'  300 
folidorum   cepit  &  afportavit,    bUt  tbi0  mtlft  be  tU^OllQ;    bp 

F.  N.  B.  87.  &  7  C.  1 7.  b.  10  efp?eflp  in  Point  5  fo  i0  3  Lev. 
227.  toitijin  tbe  Reafon  -,  fo  i0  F.  N.  B.  86.  m.  but  tbe  Ee^ 
0ifter  96.  b.  maUe0  tbe  Difference  plain  lubere  tbere  i0  a 
poirciro?p  Piopcrtj) ;  a0  pouno;  |)atuk0  tbere  i0  fuos,  ann 
Eabbit0  in  a  O^arren ;  but  tuberein  tbere  is  no  P?opertp 

ratione  loci  &  impotenti.-e,  tbcre  fuos  i0  OlttitteU,  a0  in  ^are0, 

Eabbit0,  l^beafant0  ann  lp)artritiffe0. 

30  to  tbe  fecono  i5)oint,  ^nmittino;  tbe  Plaintiff  ban  a 
p^opertp  polfelfo^p,  pet  ijz  i0  not  intitlen  to  tbi0  aaion, 
fo?  if  tbe  Dcfennant  iua0  a  Co?t=feafoi,  tben  €:refpaf0  lie0, 
ann  not  a  <&pccial  3aion  on  tbe  Cafe  -,  0?,  a0  3  fain,  tbe 
Plaintiff  im  but  a  Eigbt  of  tafeing  tbem  upon  W  otnu 
®?ounn,  ann  tbe  Defennant  map  certainip  Iboot  tbem  upon 
bi0  olun  (5D?ounn  :  3nn  it  i0  not  fain  tbat  tbe  Defennant 
came  on  tbe  plaintiff '0  (55?ounn  to  fboot  -,  no?  i$  it  founn 
tbat  be  nin  -,  tbcrefo?e  it  (ball  be  intennen  tbat  be  ibot  upon 
bi0  oiun  (Siounn;  ann  it  i0  not  founn  tbat  be  Ibot  at  tbe 
Defennant'0  Ducfe0,  ann  it  i0  of  common  Eigbt  fo?  eberp 
(^an  to  (boot  on  l)is  oton  <S?ounn,  ann  eben  at  tbi0  Dap 
eberp  jfrecboiner  qualifien  map  no  it,  ann  tbe  Defennant 
10  fo  ()ualifien. 

Broderick  fo2  tbe  Plaintiff  fain,  tbat  it  map  beep  tuell  be 
intennen  bp  tbe  Qernict,  tbat  tbe  Defennant  nin  (boot  up^ 
on  tbe  piaintiff'0  (S?ounn« 

Holt  ann  Powell  contra  ^  fo?  ftjc  tuill  not  intcnn  a  fub» 
ftantial  €rcfpaf0  toitb  tobicb  tbe  Defennant  i0  not  cbargen, 

Cuniculos  fuos  tua0  bclb  gOOO  in  tbi0  Court,  Mich.  pW.  3. 
bctlDCen  Sutton  aiin  Moody  j  f 0  i0  Kelvv.  203.  a. b.  3nn  tbete* 

fo?e  a  S^an  ba0  a  p?opertp  pofTefTojp  ratione  loci  onlp  j  but  ' 
bcrc  iii  our  Cafe  tne  babe  a  p?ofit  bp  our  Decop,  ann  pou 
arc  cljargen  tbat  pou  maliciouflp,  &c.  to  ne(!rop  tbe  fame, 

(boat 
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fljoot  off  (Sitnis  at  tijc  5)can  of  tlje  poim  to  ftiffljten  ntoap 
mp  Diicfe0,  nnti  tljat  pou  niu  fcigfjten  t^em  fo,  as  tljat  pou 
fjaue  taken  atuap  tfje  benefit  ann  StODantage  ttjat  31  mfffljt 
niafee  tijctcof:  ^urelp  tijis  10  aaionable,  if  pou  fl)oot  off 
pout  <5D«n0  tm'tlj  fuel)  intent;  ann  it  10  fo  foiuit  bp  tfie  CUr= 

■    llia>  ijCtC  ig  damnum  &   injuria,  ant  POU  nillft  pap  fO?  tlje 

Came,  otljerloife  tlje  LaU)  tuill  be  Detp  tiefeaiue*  'Cljere  ijajx 
been  a  fftonsec  Cafe  tljan  tbi0  maintaineti  bp  an3nn=lteeper, 
taljo  alleugeti  tijat  Ijc  got  iji0  libelpfjooti  bp  tlje  Bo^tljern 
Carriers,  ann  tljat  tlje  Defennant  maliciouflp,  to  take  atuap 
|)i0  Culfomcrs,  Ijan  fet  up  an  3!nn  near  t&c  plaintiff's,  ann 
tljat  Ije  ufen  to  n;o  enerp  2Dap  to  Highgate,  ann  tljen  ann 
tijcre  fpofee  to  tlje  Bo?tljern  Carriers,  ann  toin  t^em  be 
tuouin  entertain  tljeir  ^o?fes  at  a  pennp  a  Bigljt  cheaper, 
if  tljep  nin  frequent  Ijis  ]|)oufe,  tljan  anp  otljer ;  h^  mean0 
toljereof  tlje  fain  Boitljern  Carriers  left  tbe  piantiff's 
|)oufe,  ad  damn',  &c.  nun  tljis  loas  Ijcin  aSionable* 

HoltC*  J^Cbat  Cafe  is  not  lLatti,fo?  'tis  Wjat  is  frequent- 
1p  none ;  p  into  Pater-nofter-row,  aun  pcu  tuill  fee  it  none 
c'uerp  Dap,  ann  tbe  Defennant  in  tbat  Cafe  nin  notbino: 
but  tobat  tDas  latuful  fo2  bim  to  no*  OSut  as  to  tbe  Cafe 
at  Tar,  tuitbout  Cluenion  tbe  Jplaintiff  bas  a  p^opertp  iix 
tbe  Ducbs  tobilft  tbep  continue  in  biS  Ponn  0?  Decop  ^  ann 
if  tbe  Defennant  piits  tbem  atnap,  tbat  can't  be  latufui, 
no?  ibouin  tbe  Defennant  nifturb  tbe  Plaintiff  in  takino:  of 
tin  Profits  of  Ijis  Decop  -,  fo  as  neitber  of  tbem  nin  bin= 
ner,  0?  nin  real  Damage  to  tbe  otber*  '^be  €)U3ner  of  tbe 
Lann  is  to  babe  tbe  picuap  ann  ^(tallage,  tbe  fame  not 
belonginn:  to  tbe  Irancbife,  but  to  tbe  SDtoner  -,  ann  bete  if 
tbe  Ducks  flp  out  of  tbe  plaintiff's  <©?ounn  into  tbe  De= 
fennant's,  tljen  tbe  Defennant  map  (boot  tbem  -,  ann  fo  1 1 

&  12H.  8.  10.  a.  b. 

Pow«i  fain,  bis  OB^otber  Darnel  nin  nibine  tbis  Cafe  in- 
to tlje  rijybt  Points ;  ann  certainlp  tbe  lain  is,  if  31  babe 
a  park  0?  dOarren,  ann  3  b^inu  an  aaion,  31  fljall  not  fap 
cuniculos  fuos  0?  damas  fuas,  fo?  tbat  a  Park  0?  CSIarreii 
map  be  onlp  a  ILibertp  o?  p?ibilen;e ;  but  if  31  am  Oioner 
of  tbe  g)Oil  of  fucb  park  o?  2ZIarren,  &c.  o?  pou  take  tljem 
out  of  mp  Clcfe,  tbere  31  (ball  fap  cuniculos  fuos  ^  ann  fo  tbe 
JReryifter  93.  b.  ann  96.  b.  are  botb  tijjbt*  3if  3  fpn'no:  a 
TBirO  on  mp  oiun  <55?ounn,  ann  let  mp  j^atuks  flp  at  bim, 
ann  tbis  OBirn  is  cbafcn  oner  pour  (jpjounD,  ann  pou  fljoot 
bim  on  t\)t  mim,  31  fljall  babe  bim  becaufe  of  mp  origi- 
nal p?opertp*  l^f  31  babe  a  Done  Cote,  ann  pou  fijoot  to 
baniflj  auiapmp  pigeons,  tljo' on  pour  oiun^^ounn,  Itbink 
4  it 
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it  not  lauiftil ;  anu  J.  tfjinU  a  Dccoj»  10  miiclj  tfjc  fame 
tfiino: :  03ut  if  pou  fljoot  nt  a  ifiiijOt  of  Oi5icti0  oil  pouc 
ouin  (Jp^oimn,  tljo'  neat  nip  Dccop,  'ti0  latoftil. 

Gold  rcmcmbercti  fuel)  a  Cafe  in  Somerfetfhire,  tnit  it 
toas)  nci^ec  ncbatru.  €Di$j  is  to  be  artjtieD  again,  ueinff 
a  nrtu  Cafe* 

Keeble  njerfus  Hickeringall.     Hill.  5  Ann. 

Declaration  lirinn:,  tijat  ije  toag  polfeffeti  of  a  certain    ( 17,  ) 
Clofe,  anD  iw  tfjnt  Clofe  Ije  ijati  a  Vivarium,  angUce 
n  Dccop,  anil  tijat  tJurinff  ijis  €etm  Ijc  mane  p?ofit  of  it, 

anti  tIjat  OitirtS  fluminccr  volucres,  anglice  GLliiti-fOlUl,  adve- 
niebant  &  frequenrabant  vivarium  pr^rd',  anU  tlje  DcfenOailt 

fit  lji0  oton  Clofe  came  fo  near  to  tlje  lljean  of  tlje  Vivanum, 
ano  fliot  off  i)i0  (Sunmalitiofe&fupra,anD  fo  often  tijere,  tljat 
5e  fiiniTotncr]  tije  KLlilo-jfoiu!  km\  tlje  fain  Dccop,  Up 
tuljicl)  tijc  l^iaintiff  loll  tljc  l.i)?ofit\t^rcof  fo?  four  ^ohtljjJ, 

&c. 

%\x,  James  Montague  mo^cn  in  ^ttcff,  tijat  tlje  Deciata= 
tion  tua5  not  ijoon* 

Firit,  I5ccaufc  vivarium  fignifics  a  poitn,  0?  )2)atl{;  anti 
tijo'  it  nijnifies  a  l^onn,pct  it  cannottip  anj)  Anglice  be  mane 
to  fitjnifp  a  Decop  Poiin* 

Secondly,     Fluninea;  volucres   fin:nifiC0  EiSjet^jfOUil,  anO 

cannot  be  fain  bp  anp  means  to  fignifp  ©Lliin^JfotDL 

Thirdly,  Frequentabant  &  adveniebant,  &c.  but  noClS  ttOt 

fap  tljat  tijep  fetticn,  fo  as  to  gibe  tije  plaintiff  a  p?o- 
pe'itp* 

Fourthly,  fpe  faPS  tijat  I;C  lOtt  proficuum  vivarii  pr^ed'  fO| 

font  ?0ontij6,ad  damn'  2ol.tl)a'  it  noc0  not  appear  tijat  an? 
fuel)  profit  can  arifc  from  a  Vivarium,  tDbicf)  onip  fijjnifies! 
a  ponn  ijerc ;  tljen  Jje  fain  tlje  aaion  it  felf  notlj  not  lie* 

Firft,  'Bccaufe  it  is  not  founnen  citfjcr  on  anp  3n|urp  o? 
Damaiye,  fo?  Ijc  infills  upon  Ijabinff  a  Kigljt  to  Ijabe  loiol 
cominiT  tljere  •,  biljicij  is  abfurn* 

Secondly,  Jf  anp  Damage  ht^  'tis  onlp  confcquential  ann 
pjefiimptibc  •  fo?  biljo  can  alfiirc  us  tljat  anp  2Iliin=jrob)l 
toouin  come  tbere. 

Thirdly,  Dccops  are  not  of  anp  long  ^tanning,  but  a= 
gainfl  tijc  latns^  of  tijc  lann,  to  allure  Jfotol  ann  tafec 
ti)cm  tbcre  in  fuel)  large  Cluantttics ;  ann  tlje  plaintiff  can 
o!i!p  \mz  a  piopertp  in  fucb  (Uliin-Jfotol  as  Ije  Ijas  taken; 
ptLijnpp  Ije  Ijais  a  B."igl)t  to  Ijinncr  otljers  from  coming  to 

F  talic 
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UU  JFaUiI  tl)ttt  t  OBut  3i  no  not  finti  tljat^c  Ijass  anp  Effft^t 
not  to  be  liif!urb£D  in  Iji0  Dccop*  Bo  S)Ub)C(t  Ijajs  anp 
Effffjt  to  anp  tijinff  tijnt  10  ferx  natura?,  till  Ije  Ijas  it  in  !ji^ 
Ipouict ;  as  lifl)  in  a  }3onU,  0?  Deer  in  a  path,  0?  Conp 
in  a  OUarcen,  becaufe  tljcn  t()cp  are  quodammodo  in  Us 
Potoer  i  but  iuljen  tijep  Icai^e  tOeir  3incIofure  tije  p^opcrtp 
ceafeis ;  fo  tijat  Creatiirejs  of  tf)e  OLling,  tuijicf)  IjatJe  a  kU 
bertp  to  00  anti  come,  cannot  be  faiD  to  be  in  anp  one'0 
pouier*    Cijere  arc  t&jce  Ulnp$  of  ffJiin^ns  a  }i)?opcctp  in 

CrcatureiS  ferx  natura?,  2.  Lib.  Bradon,  fo.  1.  b.  Deacquirendo 
rerum  dominio,  ratione  loci  &  impotentix,  vcl  imfinnitatis,  & 

privilegii ;  30  if  31  i)al)C  poiuiff  Xirtijs  in  tbeit  Bed,  vide 

March  49.    but  7  C  17.  b.  tijerc  loci  &  impotentix  are  botft 

necelTarp  to  gilje  a  P?opertp ;  no  aaicn  iniil  iie  fo?  Cbaflng 
onip,  &c. 

Raymond  fo2  tfjc  H^Iaiutiff:  0iit  Declaration  is  coof 
enoujji)  s  anti  it  is  no  Scatter  if  it  be  a  little  S'nfojmal, 
tuljici)  anflucrfi  all  tlje  €)b|eaion0  as  to  tije  iFo?ni ;  anti  !)er? 
tije  Dauiajje  is  certain  enoufflj,  tijo'  it  is  not  fai5  fjotu  ma= 
UP  Duties  tuerc  frigijtnen  atoap,  as  ^roUer  tuill  lie  fo|  a 
libratp  of  TSoofes :  ^ttt  lue  fap  tbe  Ducits  tuerc  frijjJjtneH, 
anH  Voe  ioft  tije  Profits,  tu^iclj  is  certain  enoufflj.  ©tic 
I>ope  tljat  tbe  Court  noes  knoto  tobat  a  Decop  is  jtlio'  Valycn 
Braaon  to^ote,  it  tuas  not  hnoiun ;  fo?  Uie  Ijaije  tbe  fame 
3p)?opertp  in  Ducks  in  our  Decop,  as  in  jf  iflj  in  our  Steto, 
0?  Conies  in  aaxtlarren*  i  Cr.  553-  March  48.  Jf  Cafe  toill 
lie  fo?  bim  againff  a  €)tranQ:er  fo?  taltinff  bis  Ducfes,  pa" 
ratione  be  fl)aU  babe  an  aaion  againft  a  ^tranijer  fo?  bin- 
nering  l)im  to  take  tbe  p?ofits  of  bis  Decop*  as  to  lubat 
is  fain,  tbat  tbe  Damage  is  confequential  ann  after  tbe 
jfag,  31  take  it  tbat  toiil  be  toell  enougb,  becaufe  tbe  Jurp, 
31  fuppofe,  bnn  Cijinence  as  to  tbat  upon  tbe  Crial,  o? 
tbep  toouin  not  babe  founn  it. 

Mountague  fain,  Cbat  tbe  frequentabant  &  adveniebant 

teas  not  anfiueren. 

Raymond :  3!t  is  toell  enougb,  being  onip  an  3!nnucement, 
not  tbe  <J5ift  of  tbe  aa» 

Holt  C  3'*  ^t  bas  a  Kigbt  to  tbe  lotol  lobilff  tbep  are  on 
biS<©?ounn,  3f  a  99an  (tarts  aJJjare  in  mp(S?ounn,  ann  kills 
it  tbere,  31  babe  tbe  p?opertp  tberein ;  but  if  be  cbnfes 
bim  out  of  mp  <S?ounn  into  anotber's,  mp  13)?opertp  ccafes 
tDben  be  left  mp  «©?ounn,  ann  is  in  bim  tobo  killcn  bim, 
vide  I  a  H.  3i  tbink  tbat  fcra-  volucres  ban  been  better  tbnn 
flumincff  volucres.  Snn  tbo'  Dccops  fpoil  <J5entleniens 
^ame,  pet  tbep  are  not  uniatuful,  fo?  tbep  b?ing  Q5onep 
4  into 
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into  tfjc  Countrp.    Do^cCotcs  nrc  iataful  to  Uccp  \pi' 

LTConis* 

Powel :  -QlOc  Dcclnrnti'on  iss  not  gooti ;  but  tljisi  iinniy  a 
©pfcinl  3f{ioa  on  tlje  Cnfc,  It  is  ijclpcti  bp  GcrOia ;  if  pou 
friij()ten  piffcon?  Dom  nip  Doljc-Cotc,  iq~  not  tljiit  naion- 
ablef 

Montague:  jPeS;  fO|  tljcp  (jalJC   animum   rcvertendi,  nnH 

tljctcfojc  poll  OaDe  a  l;->?opcrtp. 

Powel :  Jf  a  <SentIcman  (farts  a  fpatc  in  mp  <55iounti,  ann 
feill0  Ijim  tijccc,  it  tooulQ  be  Ijatti  to  cijatffc  ijini  in  an  aaion 
foi  i't»  Jf  a  05an  noto  crca  a  Ollcar  upon  a  Kibcc  to  catcf) 
iFiflj  on  1)10  olun  <^joitnti,  anti  bintiers  tljcm  from  comiuLX 
to  mp  part  of  tijc  Either,  tijat  10  unlalufiil* 

Holt  C*  3!»   3^  cannot  fee  loljp «  $^an  map  not  tncll  jiiUU 

fp  Doing  it  on  IjiS  OUin  %0\i,     Adjornatur. 

Keeble  'uerfas  Hickeringall.     Hill.  5  Ann. 

HOLT  C.  31.  UeliberetJ  tlje  ©pinion  of  tfjc  Court  foi    (18.) 
tibe  Plaintiff,  anti  faiD,  tIjat  tijis  is  a  nclo  aaion,  but 
10  fuppo?teD  bp  tlje  olD  Eeafon  ano  principles  of  latn ; 
taking;  of  (!Ilfin=irotuI  is  a  latuful  anu  profitable  Jmplop^ 

ment,  it  is  as  if  it  were  his  Trade  ufed  Upon  I)iS  OUm  <©JOUnb^ 

anti  furelp  it  is  lauiful  fo?  a  ,Q9aii  to  make  tfjc  bei!  Clti- 
Dantaue  Ijc  can  of  bis  ouju  <©rounn  -,  anti  tljcre  is  tfjc  fame 

Heafon  fO?  bim  to  babe  tbiS  Slaion,  as  for  any  Tradefman 
for  being  damnihed  in  his  Trade ,-  and  that  is  the  Rcafon  why 
"Words,  that  are  in  themfelves  not  aclionable,  will  bear  an  Ac- 
tion when  they  damnify  a  Man  in  his  Trade.   9S  tO  fap  Of  a 

99ercbant,  be  is  a  1>anltrupt,  tbere  is  d»ran'  fine  injuria ; 
0?  if  one  fcts  up  tbe  fame  Crabc  tuitb  anotbcr,  tbere  is 
a  Damage  to  tbe  otber,  but  no  Injurp,  fo?  it  is  latoful  fo| 
bim  fo  to  00,  fOi  \Xi\)iC])  m  ^ftion  lies.  So  if  a  Man  keeps 
a  School,  and  another  fets  up  by  him,  that  is  not  a(ftionable ; 
yet  if  he  tcrrities  the  Scholars  of  the  other  by  fliooting  of  Guns, 

that  is  adionable.  Ji  a  ^au  bHS  a  Jfair  02  ^arfeet,  ana 
anotbcr  binners  a  tbirli  perfon  from  b?incinff  a  r:)o?fc  tf\i' 
tbct  to  be  folb,  fo?  uibicb  a  CoU  oi  otber  Dutp  mas  to 
be  paio,  tijo'  parnblp  tbe  5)0?re  mirybt  not  befolD  tljere,  tbiS 
ts  aitionabIi\  29  K.  3. 18.  b.  Cafe  lies  fo?  friffbtninn:  aioap 
mp  tenants  at  mm,  9  H.  7.  8.  Raftal  66^.  pi.  9.  lo'i  ufinc: 
of  Cbieats  onlp,  tbiS  \%  not  lilie  Plaiter's  Cafe,  5  C34.b. 
f02  tbis  asion  is  not  fa^ouffbt  foz  bis  Propertp,  but  is 
bjouirbt  fo?  binbccinjy  bim  to  take  bi's  Profit,  ann  from 

e.ccr» 


20  A  C  T I  O  N  on  the  C  A  S  E. 

rx'ci-dfinff  Us  CiaDc,  oiiD  is  UU  tlje  Cafe  fo?  !)intiennff  i)i!S 

@Crl3ant  to  COllca  tIjC  Coil*     Inter  Dent  ailtl   Oliver,  2  Cr. 

122, 123.  i^ct  ije  tin  not  fap  tijcrc  toljat  Coli  Ijc  luao  to 
colleft*  S)o  id  Owen  109.  fd?  tljc  Diffiitbancc  tfjcie  ariD 
Ijcre  ie  tljc  Caufe  of  asion,  anU  it  is  tijc  moff  iifual  antJ  t()e 
facfi  uiap  of  tJcclariuG'*  2  Cr.  604.  ann  9  C.  €nii  of  Salop's 
Cafe  'tiuas  fain,  tljat  tlje  aBo?ri  atliin^jfotol  teas  uncertain, 
but  3^  tfjiiil^  it  is  fo  certain,  tljat  tijere  is  an  aa  of  Parlia^ 
mcnt  tal^cs  Jl!h3tice  of  it,  viz.  Stat*  25H.  8.  cap.  n,  luljiclj 
fo?bins  anp,  untier  a  Penalty,  to  tafee  ©Lliinifctul  bettueen 
tlje  ^ontljs  of  May  ann  Auguftj  ann  if  SHiin^JFotuI  tuas  not 
Itnotun,  tljere  toouin  lie  no  penalty)  fo?  it»  3it  is  true,  bp 
S)tat.  3,4E.  6.  cap.  7.  tlje  penaltp  iiii  taken  atuap,  pet  tljc 
reft  of  tijat  Statute  flanns  -,  ann  it  is  flili  penal  to  tafec 
nuiap  tljc  CiTffS  of  2Iliin--loli3l  -,  ann  all  fuclj  jfotol  tbat  ufc 
tljc  mater  ann  are  im'in,are  alfo  miin-ifotul :  ann  tlje  ^o?ti 
flumine^e  volucres  is  tljc  moft  p?oper  2Ito?n,  ann  fo  ufcU 
in  tljc  Diaicnarin  Vivarium  is  fain  in  2  Inft.  100.  to  be  a 
Place  in  Lann  0?  CBater,  tuljerein  liuinn;  Cbings  are  feept; 
ann  fo  Ijerc  tuitlj  an  Anglice  10  iierp  p?opcc  fo?  a  Decop= 
ponn. 

Holt  C*  3!>  Jn  fomc  Cafes  pou  cannot  fet  up  a  iFran- 
cljifc,  tljo'  pou  Ijabe  letters  Patents  fo?  it ;  as  if  3  Ijabc 
a  jTccrp,  31,  toill  b?inn:  an  SlSion  againft  pou  fo?  fettinn;  up 
anotljer,  fo?  tljat  3  am  obligcn  to  Uccp  up  mine  fo?  tljc 
goon  of  tlje  publicfe,  tuljicft  iuouin  be  Ijarn  upon  me  if  pou 
got  all  tljc  p?ofit.  TSut  otljertuife  it  is  toljcrc  tOe  Publich 
iS  not  concerncn*    3'ungmcnt  fo?  tlje  plaintiff. 

Spearman  'verfus  Morel  and.     Trin.  5  Ann. 

(  19.  )  ITKro?  of  a  Jungmcnt  in  Durham.  Cljc  Cafe  tnas,  Cljat 
An  indehiu-  J_L  tljc  Dcfcunant,  tubo  is  a  p?otljonotarj)  in  tbat  OBilbop-- 
b"  f7m  ^^^^^  b?ougljt  an  Indebitatus  againft  tbc  Plaintiff  fo?  ifecs, 
thonotarya-  fo?  C2Io?k  nouc  b?  blitt  Bt  fcbctal  Cimcs  fo?  tbe  Plaintiff 
gainft  an  At- III  (£cro?,  tuljo  toas  au  atto?ncp,  ann  neclares  fo?  mo?k 
torncy  hcs.  ^^^^^  ^^  ^^^^  ^^^  j^jj^  ^^  !3tto?nep ;  Bun  tljc  p?otbonotarp 

ban  Jnngment  belotu,  on  tobiclj  Crro?  tuas  b?ougbt ;  ann 
tbc  fole  Ciueftion  toas,  tebctbec  an  0tto?nep  tljat  comes  to 
a  P?otljonotarp,  0?  otber  €)fflcet  of  tbe  Courts,  ann  p?aps 
tbem  to  no  febcral  Cbings  at  fcberal  Cimes,  fljall  be 
cbargen  fo?  fucb  Officers  jfees  in  an  Indebitatus  aHunipiit, 
0?  onlp  cbargen  upon  a  Special  p?omifc,  in  Eegarn  tbitt 
fucb  P?otljonotarp  0?  otber  SDfficer  map  alfo  cbarge  tbc  fe= 
4  l3eral 
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ucral  Clients  of  tfjc  CittoMicp,  fo?  tcijofc  Clfc  in  tniti)  fuclj 

Broderick  fo?  tfjt  135!aintiff  in  erro?  fain,  tljat  tl)is  fljoiilti 
be  nn  aaian  upon  tijc  S^pccial  J^iomifr,  nnn  no  Indcbitat\ 
t&cre  bcinjj  no  Dutp  picccDcnt ;  anD  fo?  tijis  citctJ  tljc  Cafe 

of  Sands  auO  Trcvilian,   i  Cr.  107,  193.    lDl)iClj    !)e  faiD  Uia6 

itronijec  tfjan  tlje  Cafe  in  Sincftion,  fo?  tbrre  an  Citto?nei> 
b^ouijijt  Debt  auainft  l)im  tljat  retaincD  Ijim,  lutt  tlje  Ee= 
taincc  licina:  fo?  anotljer,  acuitipD  tfjc  3ffion  nin  not  lie : 
€)0  {)ecetljc  2ilo?b,  Uifjiclj  tfje  pmijonotatp  tin  fo?  uQ,toao 
fo?  otf)er5j,  apinft  uiljom  rlje  IpjotOonotarp  map  b^inn:  tjifi 
aaion0;  fo  tijat  out  p^omifc  is  Special,  ann  fo  lue  liionin 
be  cfjargen,  tijece  beino;  no  quid  pro  quo^  ann  fo  conriu- 
neti  tljnt  tfje  Junijment  fljouin  be  rrberfen.  Q3iit  it  toa^ 
nnftucren  hv  Letchmore,  anD  agccen  bp  tbe  Court,  tijat  tJje 
aaion  UJCll  lies,  ann  niffers  feom  tbe  Cafe  of  Sands  ann 
Trevilian,  becaufe  tljis  Slftion  is  upon  an  evp^efs  J^jouiffe, 
ann  tbe  otljet  is  of  detainer,  ann  tijerc  Uias  none  inncbten 
to  tbe  p^otOonotarp,  but  tfje  latto^ncp,  fo?  (je  fjas  notljing 
to  no  tuitf)  tljc  Client. 

Holt  €.  J,  fain,  Cljis  Cafe  alfo  niffecen  feom  tfje  Cafe 
of  a  S)eruant  put  in  Dyer  230.  pi.  56.  lufjere  be  bups  6ocns 
fo|  bis  C^after,  ann  obliges  bimfelf  to  pap,  pet  b^itJinn; 
bougbt  tbe  (J5oons  fo?  bis  $T9alter,  W  p^omife  of  papment 
i$  collateraf.  Oi?iit  i)ttt  tbe  9tto?nep  is  tbe  principal  Debt^ 
0?,  fo?  tbe  li??otbonotarp  bas  no  aaion  ajyainft  tl)t  Client, 
as  if  3i  tiefice  a  D?aper  to  gibe  fo  mucb  Clotb  to  B.  noto 
am  3  tbe  principal  Debtor  ^uppofc  a  Counttp  atto?nep 
fcnns  up  to  Coum  fo?  2Hcits  to  an  atto?nep  ijere,  muft 
tbe  atto?ncp  in  tbis  Colon  looh  fo?  tbe  Country  3tto?nep's 
Clients  in  tbe  Countrpf  Cbat  luouin  be  unreafonable^ 
tberefoje  tbe  indebitatus  uieU  lies  in  ti)i^  Cafe;  to  lobiclj 
tbe  Court  agreen.    'dilmx 

Broderick  nioben  to  quaflj  tlft  ZlXtit  of  Crroj,  becaufe  tbe 
JDeclacation  luas  bp  iDill,  ann  tbe  2Urit  of  €rro?  faps,  it 
toas  bp  0}iginal ;  fo?  lubicb  tbe  Court  nin  cjuafl)  tbe  '^yrif 
of  Crro?,  Cbe  Court  fain  in  tbis  Cafe,  tbat  if  3  p?om(fe 
to  pap  Intercft  fo?  ^onep,  no  Indcbit'  lies  fo?  tbe  fame, 

but  a  @>pCC!al  aaion  on  i\)t  Cafe  lies  ^  ex  rclarione  Mn- 
Newman, 
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'^erfus  Slater.     Trin.  7  Ann. 


(  20. )  \m  i^Sion  on  t!jc  Cafe  fo?  caufinD:  tfjc  lp>laintfff  to  lie 
/\  artcffeti,  anD  falflD  anD  malicioiiflp  ctaruino;  Ijct  toitf) 
n  felon))  befozc  a  Sluftice  of  tlje  peace,  anD  caufino;  W  to 
be  committco  to  Bridewell,  anti  put  to  i^atti  Labour;  a  filer- 
uict  fo?  tlje  l^laintiff,  ano  intirc  Damarjee* 

i^oljen  in  arreft  of  3utJn:ment,  becaufe  it  ouffSt  to  be 
an  aaion  of  €refpaf0,  anD  not  Cafe, 

Contra,  tfjc  aaion  is  loell  founDeD;  fo?  loc  Do  not  conu 
plain  of  a  bare  Crefpaf0,  but  fo?  fomc  fpecial  Daniagesf 
fuffcreD  bP  tljc  arrell  anD  3'impnfonment,  tobicij  are  not  t&e 
Confequcncesi  of  ebcrp  9rreft  anD  putting  in  13?ifonv 

€Ije  ^toppinff  of  a  OLlater^courfe  ijs  CrefpafS;  but  if  it 
is  fet  fojtl)  tljat  tbe  (J520unD  Uias  fpoileD,  it  10  Cafe.  C!)e 
l^ullino;  of  Ciles  from  a  ipoufe  is  CrefpafS;  but  if  b? 
Eeafon  tijcreof  tlje  -Ciniber  is  rottcD  bp  tlje  Eain,  an  ac* 
tion  upon  tfje  Cafe  luill  Ipe.  i  Roll.  Abr.  104.  k.  pi;  3. 

djere  are  fcberal  Cafes  toljere  tlje  Partp  griebeD  batft 
Ijis  Cieaion,  eitijer  to  b^ing  Crefpafs,  0?  an  aaion  on  t^e 

Cafe.  4  Co.  Slade'0  Cafe,  2H.7.  n.  9 Ed.  4.  43.  2  Cro. 
255.  I  Roll.  Ab.  105.  F.N.B.  106. 93.  anD  ^cre  in  tljiiS 
Cafe  tijere  tuas  no  Cllarrant,  as  in  tljat  of  F.N. B. 

C!)e  Difference  betuieen  an  aaion  of  Crcfpafs  anD  Cafe 
is,  tljat  an  aaion  of  Crefpafs  lies  toljete  tljerc  is  an  iwv- 
meDiate  <^jiebance,  anD  Cafe  tuljere  a  meDiate  Jnjuri). 
"^W  aaion  is  not  b?ouQ:l)t  aijainft  t\yz  Conltable,  but  tJje 
l^erfon  tljat  caufeD  ti)e  fi)iaintiif  to  be  arrefteD. 

$19?.  Eyre  contra:  Cijc  Ci^attcr  lafD  \\\  tfje  Declaration, 
fljetus  tljis  to  be  but  a  bare  Crefpafs*  %X  \^  not  in  a  £i9an'35 
Ipotuer,  bp  gibing  it  tbc  Cerm  of  an  aaion  upon  tlje  Cafe, 
to  maintain  t!jc  aaion  toljen  it  is  a  Crefpafs. 

%X  Dot!)  not  appear,  as  it  is  \\\  tijc  Declaration,  tljat 
tlje  perfon,  before  UJljom  tlje  Complaint  ioas  maDe,  luas  a 
"Sw^itt  of  Peace ;  0?  tljat  it  iuas  a  $t3atter  initljin  Ijis  %\\- 
risDiSion. 

ilCLlljcre  a  ii3an  arrcfis  anotber  bp  CommanD,  tnitljotit 
anp  Warrant,  it  is  a  Crefpafs  j  anb  tljat  Ije  tbat  com- 
manDs  is  a  Crefpafler. 

Tonfon  verf.  Ofton,  5  W.&M.  C.  B.    Cbere  it  toas  IjClD 

to  be  a  Crefpafs ;  anD  tljat  putting  in  tlje  Per  quod  to  malte 
it  an  aaion  upon  tlje  Cafe,  uias  not  allocable.    ^  Roll. 

Rep.  139.    13H.  7.  2. 

J  Holt 
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Holt  C  U*  %t  tiotD  not  fct  fo?tfj  tijat  6c  nrrcffeti  Ijcc 
bp  !)is  oU)n  $lut()0?iti>,  nritfjcr  Dotfj  it  appcat  to  be  a  falfc 
3mp?ffonmcnt,  ann  tfjcrcfo^c  it  id  not  an  aaion  of  €rcf= 
pafg,  but  an  aftion  upon  t^c  Cafe* 

Per  Curiam,  Juuument  fo?  tijc  Iplaintiff. 

Sleake  and  Rawlins.     Mich.  7  Ann. 

AB  aaion  upon  tfjc  Cafe  fo?  atrcftinn;  tijc  }5laintiff  Ui   C  21-  ) 
an  crtrabauant  Debt,  toitlj  :jntent  to  feecp  ijim  in 
Jp^ifon,  bp  Deternnn;  bis  BciitbbouriS  from  lieinn:  bid  I'^nil* 
aftec  CicrDia  fo?  tije  Iplain'tiff,  ^?.  Dee  moUe'ti  in  :trtcft 
of  Juoijmcnt ; 

Firft,  Jt  is  not  lain  in  tbe  Declaration  to  lie  malitlofe. 
Secondly,  Jt  i0  not  founn  bp  tbe  Jiirp  to  be  an  crtraiia= 
put  %mn,  buttljat  tfjcDefcnnant  bau  not  Caufe  of  aaion* 

Raymond  contra:  i  Sand.  22S.  id  tljC  fame  Cafe  H$  tbi.d, 
it  is  Iain  fine  aliqua  caufa,  aS  bCte,  anU  bCin  goon*  3  Lev. 
210.  tbece  it  is  fine  rationabiU  Caufa.  Jt  iS  laiO  ea  intentione 

tbat  be  miubt  not  set  I5aii,  U)[)icb  notfj  tantamount  mali- 

tiofc. 

Jf  lue  atimit  tbat  tbe  Defcnbant  biin  Caufe  of  aaion  a^ 
B:ain(t  tbe  l^Iaintiff,  but  tbat  t)z  biougljt  it  fo?  a  ffreatee 
%im,  toitb  a  malicious  intent  to  netec  bis  J^eifffjbours 
feom  bcino;  bis  I'iail,  pet  tbiS  aaion  bull  lie* 

Holt  C»3!»  I5utin  tbis  Cafe  t&e  Declaeation  mutt  he 
special, 

Povvei  5*  jf  tbe  Dcfennant  fiau  ncmutren,  it  b^ti  betii 
fometbinn;;  but  noiu  it  is  aftce  a  aetbia,  ann  tbctefojc  tlje 
l^laintiff  nuift  fy^u  Jubgment* 

Per  Curiam,  JuUgment  fo?  tl)C  piaiutiif,  Nifi, 

Harrington  q;erfis  Bufh. 

AB  aaion  of  Crefpafs  foi  ti?ibinff  ann  impounbino:  (  22  ) 
g)beep*  ^bc  Defcnbant  pleabs  tbnt  A.  tuas  poITeireD 
of  tbe  Clofe  tnberc,  &c*  fo?  a  Cerm  not  evpireb  5  anb  A. 
faeinij  fo  pofrcffcti,  ano  tbe  Sibcep  in  tlje  Clofe  boinn;  Da- 
mage, be,  bp  tbe  Commanb  of  A.  anb  as  bis  S-ccbant, 
biobe  tbem  out  anb  impounneb  tbem.  Co  tbiS  tbe  plain- 
tiff bemurreb  •  anb  lljetueb  fo?  Caufe,  tbat  tbere  iiS  no  €itle 
fet  fo?tb*  Co  iMitv  tbis  Demurrer  biere  citcb  fo?  tbe 
Plaintiff  Yelv.  74.    2  Cro.  291.   Moor  847. 

Holt 
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Holt  €*  %  t>m  tl)e  Cftle  cannot  come  in  SHicftton ;  fo? 
if  it  Ijan  been  b?oun:f)t  to  trp  tfte  €itie,  Ije  fljouio  ijane 
li?ouffljt  it  fo?  coming  on  the  i.and,  anH  taUinn;  aUuip  l)f6 
Cattle* 

Per  Curiam,  3!utigment  fo|  tijc  DcfcnUant. 

Loveridge  ^erfus  Hopkins.     JVlich.  8  Ann. 

(  23  )  A  ^  ^^^''^  "P*^"  ^^^^  Cafe,  luljetein  tljepaintiff  DeclatciEj, 
l\  tljat  l)c  Uiass  poircflfeo  of  a  ifarm  lu&eteof  tino  Clofes 
toece  li^arcel ;  ano  of  a  Ei^ec  tunninn;  near  tfjofe  Clofes  ; 
nntJ  tljat  tfje  S)efentiant  oin  at  S.  in  a  ccttain  (^eaooto 
tljeie,  Oiff  duo  foflata,  bj)  tuijicij  tlje  ^ater  into  ti)e  Ditcljeg 
Hit)  run,  fo  tljat  pro  diveriis  diebus  Ije  loft  tIjc  'Benefit  of 
it  fo?  i)i0  Cattie.  CIpon  Not  guilty  pleaoeo,  t&erc  toagi  a 
OerOia  fo?  t&e  paintiff* 

S^erjeant  Pratt  moben  in  Srrcft  of  3ulin;ment,  tbat  Ijc 
ouffbt  to  Ijabe  b?ouBl)t  'QTrefpafs,  anu  not  an  asion  upon 
tlje  Cafe ;  fo?  tije  Conbertinff  of  tbc  Silater  is  Crefpafs* 

31t  i0  lifee  a  Cafe  tljat  toas  in  tbe  C.  B.  tobere,  in  an  ac= 
tiou  upon  tbe  Cafe,  tlje  plaintiff  beclareb  tbat  Ije  bias  pof 
felTeb  of  a  S©ano?,  ano  of  a  certain  Eiber  de  folo  &  aqua, 
ann  tljat  tbe  Defendant  fifljeb  tberc,  iaWt)  toas  a  "Cref^ 
pafs*  %o  bcre,  in  as  nuiclj  as  tlje  paintiff  intitles  Oim= 
felf  to  tbe  Eiber,  it  is  a  Crefpafs  in  its  Bature* 

HoltC»3»  €be  Diberfion  mufl  bt  in  tlje  plaintiff 's 
olon  lanb  to  matte  it  a  Crefpafs* 

Pengelly  on  tbe  fame  ^ibe :  'Cbep  lap  a  Continuance  of 
a  Hofs,  anb  bo  not  ibebJ  tbat  tbep  ban  an?  Lofs* 

Powel  J.  3t  map  be  better,  tban  if  it  lain  toitb  a  Conri- 

nuando  ^  tbCP  babe  allebjjeb  tbat  pro  diveriis  diebus  tbCP  lOft 

tbe  'Benefit  of  tbe  canter*  Bp  boiniy  a  Crefpafs  one  t)ap, 
a  $^an  map  babe  a  continual  Damage,  tbo'  tbctc  is  not  a 
Continuance  of  a  Crcfpafs* 
Per  Curiam,  Jiuopieut  fo?  tbc  DcfenUant* 
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Martin  ^erfus  Sitwell.     Pafch.  iW-  &  M. 

INdebitatus  AfTumpfit  fo?  5;  1.  tCCeiiJCtl  tO  t^C  pailltlff '0  (  i-  ) 
£)ne  Barkfdale  ttiaUc  a  Poli'cp  Of  aifurancc  upon  ac= 
count  fo?  5I.  premium  ill  tijc  piaintiff'js  515ame,  anti 
pain  tlje  prarmium  tO  tlje  DcfcnUattt,  antJ  tijat  Barkfdale  ijao 
*©ooti6  tijcn  on  IBoarti,  ann  fo  tlje  Policp  tna^  uoiO,  anU 
tljc  i^oncj)  to  be  rcturnctJ,  bp  tlje  Cuffom  of  ^etcbant^* 

Holt  €♦  J.  mcntioncti  a  Cafe  aniutifferi  bp  Wadham  Wyn- 
dam,  of  99onep  ncpofiteti  upon  a  CiiHapr  concctninjj  a 
Eace ;  tIjat  tlje"  partp  luinnino:  t!je  Eace  miffljt  b^ino;  an 
Indebitatus  fo!  S^ouep  rcceilien  to  lji0  Ofe  ;  fo|  nolo  bp  tbifi! 
Uibfcquent  spatter,  ft  tss  become  as  fucfj.  9nn  a0  to  ouc 
Cafe,  tlje  Q9oncp  10  not  onlp  to  be  returnen  bp  tfie  Cuffom, 
but  tlje  12)olicp  10  matie  oiiffinallp  boiD,  tlje  part?  fo? 
tnbafe  5:ife  it  tMa0  mane  Ijabino;  no  *0ooti0  on  'Boacn,  fa 
tbat  tbe  93onci>  U)a0  receibeb  ttu'tljout  anp  Confinetation, 
anti  confenuent'lD  o^iginalip  receiben  to  tlje  piaintiff'0  (Life. 

^unijment  fo?  tlje  plaintiff* 

Francam  and  Fofter.     Mich.  4  W.  &  M. 

BCfo?e  Holt  C*  3i.  Cbe  plaintiff  neclateti  upon  a  13?0--    (  2. ) 
mifc  mane  bp  tbc  Defennant,   tfjat  if  tljc  plaintiff  skinner  ji6 

would  indeavour  to  procure  a  Marriage  bettoeCtt  tlje  Defen= 

tiant  anti  A.  s.  tljat  tbe  Defennant  luoulo  ffibe  Ijim  liftp 
(55uinea0 ;  anU  tbe  CDitience  toa0,   tljat  if  tbe  Plaintiff 

fliould  procure  the  Marriage :  3n0  tUleU,  tljat  t&i0  CbiDence 

tioe0  not  maintain  tlje  Declaration ;  fo?  bp  tbe  Declara^ 
tion  tlje  Plaintiff  tuoum  be  intitlen  to  tlje  jFiftp  (guineas 
if  Ije  inneaboureD,  tW  anotljer  effcaeti  tbe  Carriage :  1i5ut 
bp  tbe  Cbibence,  no  SQonep  ouffljt  to  be  pai5  ercept  tbe 
^arriaee  tua0  effcsen ;  but  infomuclj  t&at  l)c  neclaren  alfo 

in   an  Indebitat'  aflumpiit  pro  Cura  &  Labcre  Of  tbe  Plaintiff 

circa  negotia  of  tbe  DefenHant ;  tlji0  tDa0  IjelD  fufRcient  to 
fuppojt  tlje  aaion* 

Holt  c*  %  fain,  Jf  a  $39an  ao;ree0  to  pap  fuel)  a  S)um 
at  tljjce  fcberal  Dap0,  Ijere  Ije  map  rot  Declare  f02  tbe 

H       '  €)um 
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g)iim  till  tlje  Daps  are  pad ;  but  tfjen  a  general  Indebita- 
tus afliirapfit  Ue0*  auD  fjete  it  tnajs  o&)cae5,  tljat  tf)c  ip)?c- 
niife  m&  not  to  be  perfo?meti  tuitljin  a  Ctueiuemontl), 
anti  fo  uoiD  bp  t!)e  statute  of  Jfrautis  anti  ^ttiivats  -,  non 

allocatur. 

iTo?  Holt  C*  %  rai5,  €&at  tljo'  tlje  P?omffe  nepentiis 
upon  a  Contingent,  luljiclj  map  not  fjappeu  in  a  long 
Cime ;  pet  if  tbe  Contingent  Ijappeu  iuit^in  a  ^ear,  tf)c 
aaion  10  not  mitljin  tljc  g)tatute* 

Mafters  and  Marriot.     Pafch.  5  W.  &  M. 

(  3.  )      T~*lp€  plaintiff  declares  upon  a  Colloquium  de  &  con- 
Skinner  347-    X    cernen'  a  lpo?fe  Of  tfje  DefenHant,  ano  tljat  tljc  De- 
fentjant  bargaineu  antJ  foin  tije  KlJo^fe  to  tfte  plaintiff  fo? 

Cigljt  <©Uinea0,  anD  quod  tempore  barganizationis  agreat'  fuit, 
tijat  it  t\)t  Plaintiff  putaret  &  exiftimaret  t!)e  faiO  pO^k  UOt 

to  be  luo?tb  Cigljt  ©uinead,  tf)cn  if  t&e  plaintiff  tieiiber 
t\)t  fain  |)o?fe  to  R.  B.  to  tbe  Clfe  of  tije  DefenUant,  tOat 
tit  faiD  R.  B.  fljal!  pap  tfje  plaintiff  €igljt  (Guineas ;  ano 
if  tije  faiU  R.  B.  niii  not  pap,  tben  tije  Defenoant  toouID 
pap  upon  Demanu*  Clje  Plaintiff  fnp0,  Ije  oio  not  effeem 
t&e  J)o?fe  to  be  U)o?ti)  Cigbt  <J?uinea0,  ann  bcliuereO  tf)e 
!^o?fe  to  R.  B.  to  tlje  23fe  of  ti)e  DefenOant,  ant>  t&at  t&e 
faiD  R.  B.  Ijati  not  paiD,  &c.  anti  Non  afTumpfit  plennen,  anti 
Cteroia  ann  JuUgmcnt  fo?  tbe  Plaintiff  in  C.  b.  Crro?  toais 
b?ougl)t,  anO  Ctro?  affigneti  tbat  tije  Plaintiff  alleDgen  t^at 
R.  B.  Hiti  not  pap,  antJ  tioejs  not  fap  tljat  be  oemanoen 
tbe  Cigbt  Guineas  of  tbe  Defennant,  ann  tfjat  be  oin  not 
pap  J  Jfo?  tbe  agreement  i&  intire,  anti  papment  h^  R.  B. 
01  tbe  DefcnDant  goon  -,  ann  tbo'  R.  b.  bag  not  pain,  tbe 
Defendant  forfitan  bajs  pain*  aifo  l)t  noes  not  aileoge  a 
Kequeff;  anD  tbe  papment  i&  to  be  maHe  upon  Eequeff; 
ann  fo  tbe  Eequeff  i0  part  of  tbe  agreement,  anO  ougbt 
to  be  fpeciallp  altcogen,  &  fepius  requiiit'  not  fufficient,  '^be 
Court  affirmeti  t^t  JuUgment. 

Holt  C*  %  fain,  tbat  it  tuasi  an  intire  Contraa,  ann  bp 
tbe  Ee^neliberp  of  tbe  5po?fe  tbe  Cigbt  <£*uinea0  became 
a  Dutp,  ann  being  a  Dutp  p?ece5ent,  a  Demann  tuas  not 
neccffarp* 


Fielding 
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Fielding  ^verfus  Serrat.     Trin.  8  W.  ^. 

CASE   npinff  tOe  D^aiUCC   of  tlUO    Bills  of  Exchange      (4) 

Plaintiff  Icuicn  n  plaint  npinft  Ijim  iutijc  Portmote  Court  "  " 
of  Cheaer,  anti  ncclarcn  tijcrrupon,  tijat  tijc  Dcfenuant  pio^ 

mifeO  to  pap  to  Sarah  Dod,  0|  i)et  €)?t!Cl',  &c.   if  Kent  anH 

Collard  (upon  tuijom  tije  TSillis  lucre  n?atun)  niD  not  pap 
tfjcm,  ann  tIjat  Sarah  Dod  o^tieccti  tljem  to  be  paiD  to  tij'e 
Plaintiff;  anti  tljat  tijetc  luas  a  (LlEcriia  anti  Jutiffnient  in 
t{)e  Portmote  Court  fo2  tfjc  Defendant ;  anti  Ije  aucro  tijcm 
to  be  tlje  fame  oeilie,  anQ  fame  Caufe  of  aaion,  &c,  Cbe 
plaintiff  Denutr0»  Acherly  fo^  Ijim  uruen,  tIjat  none  but 
Sarah  Dod,  0?  \)zt  €,rccuto?6,  couio  b^inff  t!)e  Slftion  upon 
tlje  Piomife  lain  in  tljc  Declatation  bclotu  -,  but  tljid  De^ 
ilaraticn  ifi  of  anotljcc  Batuvc,  upon  an  implicit  p^omifc 

to  t^C  Plaintiff,  ^e  Citcn  Raym.  472.  Put  anti  Hardy 
verfus  ®it:  William  Raftern  auD   OtljCC0,  tljat  a  JuOffmcUt 

fo?  tlje  Dcfenoant  in  Trefpafs  tuas  not  pleadable  in  QSac  to 
an  Siaion  of  Trover  fo?  tlje  fame  60005. 

Holt  C.  %*  Cljat  Cafe  mud  not  flanO  fo?  Latu ;  Saun- 
ders anB  3  arffUED  tliat  Cafe,  anti  Ije  aijtceti  to  me  tljc 
lalu  luas  otljciiuife,  anti  it  lua0  rulcti  otljectoife  in  C.  B.  af^ 
tertuavtis. 

8)ii:  William  Williams,  pro  Defendente,  faiD,tljo'  tlje3^Utin:» 

ment  migljt  be  aboitieti  Xy^^  Crro?,  j)ct  tlje  Ooilliei  facino; 
abcrrcti  to  be  tlje  fame,  &c.  it  ijs  pleadable  Uibilft  in 
jfo^c. 

Holt  C.  3.  It  tiotlj  not  appear  upon  EecojD  tbat  tbJ 
aaion  bcioiu  toad  upon  tlje  051110 ;  tlje  lato  raifetb  tino  fe» 
ncral  Piomifcs  upon  tlje  ttoo  OSillg,  but  pou  Heclare  be* 
lotu  upon  a  Joint  p?omife  to  pap  tam  tlje  one,  quam  tbe 
otljcr,  (if  Kent  ant!  Collard  Diti  not  pap  tljem;)  tobiclj  coulO 
not  be  maintaineti  luitfjout  an  erpiefg  p?omife, 

Williams:  €lje  jFouiitiatiou  of  tlje  p^omife  bcloto  toa0 
feberal,  fo  tlje  lain  toill  tiibitie  it. 

Holt  C.  I.  p.'omife  in  lato  is  a  iKLlo^D  ufeti;  but  31  bolti 
tlje  C^Jiitorr  makes  an  erp?efs  p?omife,bp  {jibing  tlje  'Bill* 
@>ure  a  jpan  n\\%\)t  Ijabe  reallp  matie  fuclj  a  p?omife  m  10 
laia  belolu  jointlp,  anD  if  Ije  coulb  p?obe  no  mo?e  tljan  tlje 
tU5o  TBillg,  tbcre  be  mull  neetis  fail,  ^o^eober,  tlje  pinin« 
tiffcoulb  not  biinn;  fucb  an  aaion  belcto  upon  tlje  p^o* 
mifc  to  Sarah  Dod.    jnOccD  One  map  babe  an  aaion  on  tbe 

Cafe 
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Care  upon  a  015111  of  Crcljanirc,  loitljout  a  P?omifc  j  luit 
Uifjen  fiiclj  a  la^omife  is  laio,  it  i$  ntatci-ial» 

3iUlIgment  pro  Qiier\ 

Thorpe  verfus  Thorpe,     Hill  8  W.  ^.  Rot.  i66j. 

(  5. )  T~^^  €  Plaintiff  ncciarcd  upon  mutual  p^omifciE;,  upon 
1  Lucw.  245.  X  an  atti-eemcnt,  bj)  luljicij  tljc  plaintiff  atyrceo  to  Rc- 
I  saik.171.  jpjjj-j,  j^  j^^  iDcfcntsant  Iji0  eqiu't))  of  EcDcmption  in  ttua 
Ciofe0,  in  Confiticrntion  of  tuijicfj,  tfje  DcfcnDant  p^oniifeu. 
to  pap  to  tlje  Plaintiff  7  1.  anD  tljcn  \\t  auers  jjcii^tiJUp, 
tfjat  i}t  petfamicD  all  on  l)id  part ;  anD  faps  tljat  tlje  De-- 
fentJant,  in  purruanceof  tlje  fain  agreement,  pain  Ijim  25s. 
part  of  tljc  faiD  7 1.  anD  neclareis  fo?  5I.  15  s.  fo?  a  iaeleafe 
of  Ijis  €ciu!t})  of  Eenemption. 

'(irije  Defcnoant  to  eaclj  of  tljc  Counts  plealig  a  Eeleafe 
in  OBar,  mnuc  after  botlj  t!jc  p?omife0,  bp  toljiclj  tlje  plain- 
tiff relcaferi  to  tlje  Defendant,  &c.  all  Dcfatss,  Duties,  Eec= 
Uonings  anD  DemauDS  toljatfociier* 

f:ije  Plaintiff  p?ap6  ©per  of  tlje  Eeleafe,  anD  it  appears 
to  be  tlje  Kclcafc  of  tijeCquitp  of  EcDemption,  toitlj  a  great 
manp  general  COo^DS  ttj2clun  in  totuarDS  tlje  latter  CnD, 

viz.  All  and  all  manner  of  Actions,  Suits,  Caufes  and  Accounts, 
Debts,  Duties,  Reckonings,  Sum  and  Sums  of  Money,  and  De- 
mands whatfoevcr,  which  he  the  faid  Jobti  Thorpe  ever  had, 
or  in  Time  to  come  can  cr  may  have,  (jc. 

Demurrer,  nnD  SioinDer  in  Demurrer* 

€lje  ©bjeftion  tljat  tons  maDe  in  tljis  Cafe  loas,  Cljat 
bi?  tlje  Eeleafe  tljis  aaion  toas  releafeD*  'But  to  tljat  it 
mas  anfiuereD  bj»  tijc  plaintiff's  Counfel,  tljat  tlje  Eeleafe 
inas  a  ConfiDeration  p?eceDing  tlje  p?omife,  anD  tl)e<S?ounD 
anD  f  ounDation  of  tlje  aaiou ;  anD  till  tljat  tuas  maDe,  tlje 
Plaintiff  IjaD  no  Caufe  of  aaion  tiefleD  in  Ijim  5  anD  becaufe 
alfo  it  cculD  not  be  tlje  31ntent  of  tlje  parties,  tljat  tlje 
Eeleafe  lljoulD  be  a  Difcljarge  of  tlje  Dutp  tuljiclj  tuas  to 
be  createD  bp  it*  anD  fo?  tljat  tlje  Cafe  of  Potter  anD  Phi- 
lips (Palmer  218.  2Cro.  627.)  tuas  citeD,  luljete  tlje  Defen^ 
Dant  in  ConfiDeration  tljat  tlje  plaintiff  luoulD  nllotu  to 
t^e  DefenDant  tlje  Eent  Due  to  Ijim  on  a  Demife,  anD 
tuculD  make  to  Ijim  a  Letter  of  atto?nep  to  fue  a  OBonD 
maDe  to  tlje  Plaintiff,  anD  tljat  Ijc  tuoulD  releafe  to  tlje 
DefenDant  all  aaions  anD  DemanDS,  tlje  DefenDant  p?o= 
mifeD  tlje  plaintiff,  tljat  if  lie  DiD  not  receibe  tlje  faiD  Debt 
tljat  ijc  iDOulD  paj)  it  to  tlje  plaintiff;  anD  tljcn  \}z  abers 
4  ^^^- 
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pnrticulniip  tijc  pcrfoimancc  of  (ji's  i^ait,  &c.  cjftci-  Ger- 
tJift  fa?  tfjc  Plaintiff,  on  Non  aiTumpiit  picnCcD,  it  luae 
moDcO  in  i^rrcft  of  JuDffment,  tfjat  hv  tijc  llclCiifc  tIjc  Pui= 
uiifc  lUiisJ  DifctjarijcB ;  but  it  luns;  rcfofticti  to  tijc  Contra= 
rp ;  quia  per  Cur',  tljc  Ecleafc  it  fclf  IS  pai't  of  tljr  Confix 
libation  ioljiclj  inBiiceo  tiic  p.'omifc,  niiD  tljC  jtitrnt  of  toe 
particEi  cannot  ht  to  rrtinijuifij  (Ijcit  nuitual  €ontrna»  C\U 
fo  tfjc  p^omifc  ie  to  Ho  a  futiitc  ^ft,  luiiicfj  cannot  lie  re^ 
Icafcn  h\>  n  Ecleafc  of  all  affions  o?  Dcmnnos.  03ut  In* 
Houghton,  a  Ecleafc  of  all  p^-imilfc^  map  uc  a  Ecleafc  w- 
fentlp ;  Hoe'0  Cafe,  Co.  5.  ano  otfjec  Cafco  iuctc  citcD  to 

tljC  fame  i3UtpofC.  Vide  Roll.  2.  Abr.  407.  Numb.  22,  Smith 
antJ  Stafford's    CafC,    Hob.   216.      2Cro.  57.  Clarke   verfus 

Thompfon.  ^nti  Of  tljis  £Dpinion  tuas  tfjc  tofjolc  Court  -, 
ann  tljc  l^laintiff  fiaii  JuUffment»  Lutwychefo?  tljc  plaintiffs 

05ut  a  ECU-it  of  Crro?  luas  b^onixljt  in  B.  R.  luOicfj  Inrran 
Paich.  12  \v.  3.  Ror.  253.  in  luljiclj  Cljicf  3Iuflicc  Holt,  after 
fcDcral  QriTumcnte',  nrliijcrcD  tljc  Ecfolution  of  tlje  Court 
to  tljid  CffeS : 

die  ace  all  of  Opinion  tliat  tljc  Jutrtment  giiJcn  in  C.  B. 
ougljt  to  lie  affirmet! ;  fo?  m  Ijoin  tiiat  tljc  Dcfennant's 
P?omife  ici  not  rclcafeo,  Jt  uias  urotti  at  tljc  05ar,  tljat  if 
tljc  Plaintiff  migljt  IjaDc  an  aaion  on  tfic  Defendant' js  p?o= 
mife  before  tljc  mafeinn;  of  tlje  Ecleafc,  tijat  tljcn  tljc  Ecleafc 
luill  lie  a  "iDar  to  t})c  plaintiff:  anti  J  v.i^uz  tljc  Confc-- 
quence,  if  it  fljoulD  be  fo.  ^^ut  in  tljie  Cafe  tljc  piaiatiff 
coulD  not  Ijanc  an  3aion  bcfoic  tljc  Ecleafc  mane ;  fo?  tlje 
Ecleafc  of  tl)e  equity  of  Eeoemption  is  tljat  iuljiclj  intitlcsi 
tljc  plaintiff  to  Ijis  asion  fo2  tlje  7 1-  ^  Ecleafc  of  all  De- 
mantJS  luill  not  relcafc  a  Co\3cnant  not  l)?oUen»  ann  fo 
in  2  Cro.  170.  Hancock  anu  Field's  Cafc,  an3  5  Co.  70. 
Hoe's  Cafe. 

Jt  teas  urnccn,  to  p?o\3e  tl)at  tlje  Plaintiff  miffljt  Ijauc  an 
aaion  licfoJC^mafeino;  tlje  Ecleafc,  tijat  tfjere  arc  mutual 
P?omifcS;  auD  in  tljat  Cafc  tljere  is  no  necn  to  allcngc 
perfo?mancc  on  tlje  plaintiff's  Part.  €ljat  is  generally 
true,  but  tljcn  it  nepenns  on  tfje  (i:ao?lis  of  tf)e  an:rcfm:ut, 
tDljctljec  it  fljall  be  fo  02  not :  3nti  cectainlP  one  mnp  make 
tlje  aKtccment  fo,  t|)at  one  fljnll  not  be  oblipn  to  part 
iDitlj  Ijis  Si5onej>  till  Ije  Ijatlj  a  Conuca-ation  fo?  it, 

li\  tijis  Cafe,  tljc  agreement  is,  tljat  tlje  plaintiff  ll)all 
relcafc  tbe  CquitP  of  EcDcmption,  in  Conuocration  loljere-- 
of  tljc  DcfeuDant  is  to  pap  7I.  %o  tb-.it  tlie  mafeinff  tljc 
Ecleafc  is  a  Condition  pieccDcnt  to  tlje  papment  of  tljc 

I  m]c 
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die  1500^0  m'tfcc  in  tljis  litJoint,  ann  tljcrcfo^e  it  i.ss 
necctVarp  tijnt  it  fljoiiiD  be  fcttlcy. 

3  agree  tf)e  €afe   of  Nichols  nnti  Rainbred,  Hob.  88.  to 

hz  goon  laio  :  AiDOete  in  ConODcration  tljat  Nichols  p^c- 
mifeo  to  tJCiitscL'  to  tlje  Dcfenoant  a  Coto,  t\)z  Defenuant 
p^omifeo  to  Miim  to  Ijim  50  s.  it  toa^  atiniugen  tljat  tfjc 
Plaintiff  neen  not  aueu  tijc  Deliticrj^  cf  tfjc  €ol»,  becaufe 
t^cre  tons  Pioniife  fo?  lii)?omife, 

1 5  H.  7. 10.  b.  iiS  full  in  Point  on  ti)C  Difference  tt!i)icr)  3i 
I)aiie  taiten  on  tlje  eilo?Ois  of  tfje  agreement*  ©ne  cc^e- 
nantjj  to  ferijc  nie  fo?  a  fear,  ann  Ii  covenant  to  gilie  Ijim 
20  1.  ije  map  fue  me  fc?  tfjc  20 1.  altljougf)  Ije  notf)  not 
ferue  me :  TSut  it  Uiouio  Ijc  otljertuifc  if  tfjc  agreement  be, 
tljat  fjc  ifjouin  fjaue  20 1.  fo?  to  feme  me  a  fear*  Vide  ibid. 
■anotljer  Cafe  on  tije  fame  Difference. 

€6ere  is  no  Keafon  tijat  one  fijoum  be  compellen  to  pap 
S0oncp  fo?  tlje  performance  of  an  33,  before  tfjat  tbe  $18 
be  none.  'But  ijere  tlje  folloiying  Differencejs  are  to  be 
noten. 

Firft,  Jf  bp  tlje  Agreement  a  certain  Dap  fljnU  be  ap- 
pointen  fo?  papment  of  tljc  S^onep,  ann  tljio  Dap  is  to 
fjappen  before  tfjat  tlje  Cia  can  be  perfo?mcn  fo?  iuljicfj  tfte 
^onep  iJS  to  be  pain,  tbere,  altbo'  ttje  a^o^njj  be  tljat  one 
fljall  pap  fo  muclj  fo?  tlje  performance  of  fuclj  an  3a  bp 
tlje  otber,  pet  tlje  partp  map  Ijaue  an  aaion  fo?  tlje  030- 
itep  after  tlje  Dap  appoiiiten  fo?  papment  tljereof,  ann  be- 
fo?e  tljat  aa  be  none,  ©n  tUs  Keafon  is  tlje  3lungment  in 

t&e  Cafe   of  S)ir  Ralph  Pool  ann  ^ir  Richard  Tolchefter, 

48  E.  3. 2, 3.  citen  in  Ughtred'is  Cafe,  7 Co.  lo.b.  uiljere  it 
is  b?ieflp  put;  one  coljenantfi  to  ferbe  tlje  otljer  in  tlje  Otlatis 
df  France  tuitO  tlj?ee  €fquire0,  ann  tlje  otljer  cobenants 
fo?  it  to  pap  42  s^arbiS;  an  aaion  lies  bcfo?e  tlje  8)erbice 
pcrfo?men.  'But  in  tlje  Cafe  at  large,  as  it  is  put  in  tlje 
fain  'Booh  of  48  E.  3.  tlje  agreement  uias,  tljat  tlje  $^oietp 
cf  tlje  cponep  fljouin  be  pain  in  England  befo?e  tlje  ©erbice 
in  France,  an'n  tljerefo?e  it  toarrants  tbe  Difference  tljat 

31  Ijabe  tafeen.    S)0  in  Large  ann  Chcfhire'S  Cafe,   i  Ventr. 

147.  one  p?omifes,  in  Confinecation  tbat  tlje  otber  iuouin 
permit  Ijim  to  enjop  fuclj  lanns  fo?  feuen  fears,  tljat  Ije 
Ujouin  pap  l)im  20 1.  pro  quoUbet  Anno ;  an  saion  lies  aftec 
eacft  fear.  €)n  tljc  fame  Reafon  is  tlje  Cafe  of  Pordage 
ann  Cole,  i  Saund.  31^.  uiljere  it  tnas  agreen  tbat  Cole 
fljouin  ^iu  to  Pordage  500 1,  fo?  all  Ijis  lann,  tbe  ^onep 
to  be  pain  a  Ulttk  after  Midfummer  •  aim  anjungen  tl)at  au 
aaion  lies  fo?  tbe  $59onep  befo?e  tlje  lann  is  conuepen. 
2  ^n-- 
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aiiotljec  Difffi-cncr  to  be  clifcrucD  fs,  tljat  if  a  cn-tcMi 
Dny  fljouin  tie  nppointcQ  lip  tlje  agrccmriit,  yn  if  t[iat 
£)np  Ijappcns  nftec  tljat  tfjc  ConfiDcrntiou  i6  to  fac  pcr- 
fn?nicn,  tfjcre  oiigljt  to  be  an  aiseniicnt  tijat  tijc  ^dcrDicc  is 
pci-fcimen.  Dyer  76.  If  n  Cciitraa  be  mane  ttctiuecii  nuo, 
tijnt  fo?  tIjc  ^aM  of  one  to  be  oelibcreD  at  furij  a  Oiip, 
tije  otfjei;  n}nil  ijnue  ijis  ipe^fe  at  Chriitmas;  if  ttjc  mimi 
be  not  tieliuei-cn  nt  tfje  Dap,  tIjc  otijer  fijuU  net  fjalie  an 
vision  fo?  tlje  i^o?fe, 

Cfjc  Cafe  of  RnilH  nntJ  WarJ,  i  Jonrs  218. 19  iiitiicatrli) 
repoztcB  i  but  if  it  he  lucJ!  confiQcreD,  it  lyiii  p^oue  tijijs 
Diffetcncc;  nnn  fo  mill  Dyer  76.  pi.  3c. 

31  ccnfcfs  tljat  Uiljat  tije  Ho^o  Coke  faitlj  in  Ughtred'S 
Cafe,  Ijatlj  cccnfioncU  Ditjei-d  ©piniong  iti  tijc  OSool^s,  tuljicij 
feem  to  be  contrarp,  nnn  to  luljicf)  Ji  toill  ffiue  an  iSnfuier. 

3in  I  Roll.  Abr.  414,  415.  iljete  ate  femxai  Cafcd  pnt  ta= 
get&cr  to  tlje  fame  jaurpofc;  tlje  firfl  is  tlje  Cafe  of  Gur- 
neil  anQ  Clarke  in  C.  B.  iuljere  one  co'jcnants  tuilf)  tlje  0= 

tfjcr  to  pap  Ijim  147  1.  protota  transfrctatione  Of  a   Ceitain 

Iraigljt  ,•  a'nn  it  luas  atijuDgcD  tbat  an  ^rdon  lies  fo?  tlje 
$|9on'ep,  Uiitljout  an  auermcnt  of  perfoimance  on  tije  0- 
tljcc  patt,  &c.  OSiit  in  tljat  Cafe  it  Botlj  not  appear,  lu&c- 
tljet  tlje  a3onep  loas  to  be  paiD  before  tlje  (LTopaffe,  0?  af= 
m*  05iit  tlje  \nte  anfiuee  to  tljat  Cafe  10,  tljat  a  2IU-it 
of  Crroj  toa^  b?oun;ljt  on  tljat  Jutigmcn.t,  anti  tlje  Court 
of  B.  R.  IjelD  tijat  3irnisutent  to  be  ertoneouc,  as  appears 
1  Biilft.  167. 

C!)e  Cafe  of  Eaton  ann  Dixon,  asS  it  10  put  in  I  Roil. 
Abr.  415.  feems  an  autljo?itp  in  Point  againftme;  A.  cobe= 
nantis  in  tlje  befjalf  of  B.  tljat  B.  fo?  tlje  ConfiHeration  nf= 
tec  mcntioncn,  fljall  conijep  latinss  to  c.  anu  c.  couenants, 

pro  Conliderationibiis  prcTdi(ft',  tO  pRP  160  1.  tO  B.  13Ut  tiJlS 

Cafe  Hoejj  not  come  up  to  tbc  Cafe  in  Ciueftioiu  jfo?, 
ifirft,  t!)ere  is  an  etpjefd  Coijcnant,  innt  B.  fo?  tije  Con= 
fiUeration  after  mentioncn,  fljcuia  canin;-  to  C.  tfjcn  C. 
coDenantis,  fo2  tlje  Confineration  afc?i-fi:io,  (?.nO  Coe0  not 
Cap  fo2  tlje  Coituepancc  of  tbe  InnQ,)  to  pap  tlje  i"i3onep, 
toljicf)  is  to  be  intenricu  in  ConfiHeration  cf  tlje  Co'uenant 
afo2efaili  fo?  rontepinn:  tlje  lann. 

Jtt  tlje  fame  Fol.  tljcre  is  a  Cafe  in  point  bettuecn  Vi- 
vian ano  Shipping-  an  QUsiiub  tuas  luaiic  betlueen  A.  ann 

B.  tljat  A,  fljall  pap  to  B.  10  1.  r.r.B   in   Coniiicratione  indc, 

B.  fijrll  enter  into  an  Obligation  to  A.  to  rclcafc  all  Ijid 
Eiiyljt  in  certain  ILantJ^,  B.  is  bounti  to  enter  into  tbe 
£)bJin:ation,  tljo'  A,  notlj  not  pap  ijim  tije  10  l.  ann  tljis 


T 

•!'!. 
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bp  tlje  ©pinion  of  Jones  nnB  Berkley  iigninft  Croke.  31 
fflDe  tfjiS)  anftuet  to  tljis  Cafe,  viz.  RoUe  favs  tijat  it  iu  ^ 
Ijclf  to  tl)c  contravp,  iMich.  10  Car.  B.  R.  but  a  full  Qnfuicc 
to  it  is,  tijnt  |3C  Ijns  niiftafecn  in  tljr  Tvcpo^t  thereof,  anD 
tijc  Jutigment  luais  Biceaip  contrarp,  ajs  appcai-6  1  Cro.  384. 

ftifjcce  Jones  anH  Berkley  apiuft  Croke  ijelD,  tfjat  tijC  Ji>a,P= 

mcnt  of  tIjc  10  1.  iss  aContiition  pjcccncnt*  i^lno  tijcrc  uiass 

no  fuel)  point  in  Hayes  anO  Hayes^S  Cafc,  as  Rolle  (in  Vi- 
vian ann  Shipping'0  Cafc)  fapsi  tljciT  teas  -,  tfjc  Cafc  is  xc-- 
po?tf^  nt  large  in  i  Cro.  433.  anti  tOcic  i^  no  fucij  point* 
31  ija^cffiucn  an  anftoeu  to  tijc  cljicf  autf)o?iticS;  tJjecc  are 
fome  ©pinions  nifperfco  in  ti)e  l^oohs^  of  tuljic!)  3j  Ml 
not  take  J15oticc» 

Cljen  as  to  tljc  Ecafon  of  tlje  €ljinu,  tfjc  OBarjain  ouffljt 
to  be  perfo^mcn  as  it  is  matsc,  ano  tljcrc  is  no  Ecafon  tIjat 
a  $^an  fljouin  pap  fo?  a  Cljino;  if  ijc  ijatij  it  not*  Certain^ 
Ip  one,  U)!)o  paps  C^oncu  fo?  a  lJ)o?fc,  ougfjt  to  Ijaue  tljc 
lpo?fc*  31  agree  tljat  ttoo  map  make  an  Slgrccmcnt,  one 
to  pap  fo  muclj,  ann  tlje  otljcr  to  Dcliucr  a  Il)o?fe,  if  tljcp 
toiil ;  ann  on  fuclj  mutual  p^omife,  tljep  map  fja^e  mutual 
aaions :  'But  tljen  tijcp  map  alfo  make  tfjc  agreement  0= 
tijertuife,  anu  tljere  is  no  Eeafon  tljat  a  99an  (l)ouln  be 
compelleu  to  giue  Creuit  nolens  volcns,  mfjiclj  tooulti  be  berp 
\       Ija^arnous  in  'Bargains. 

\  3f  one  faps  to  another,  31  Mi  gibe  fo  muclj  fo?  pout 
^  Jl)0?fe,  anu  f)e  agrees  to  take  it;  if  notljing  mo?F  palfetij  be= 
tmeen  tfjem,  anti  no  Carncit  is  gibcn,  anb  tljep  Depart  one 
from  tije  otber,  tljat,  in  Point  of  Cbibcncc,  is  to  be  takeg 
but  as  a  Conberfation*  3nu  fo  is  Dyer^  fol.  30.  pi.  203. 
anu  14 H.  8. 22. 

Cljere  is  a  Cafe  in  2  Mod.  Rep.  33.  betlneen  Smith  anti 
Shalden  ;  tlje  Plaintiff  bcclarcs,  tbat  in  Confibcration  tljat 
^t  ijab  p?omifeb  to  afltgn  lji!5  3ntereft  in  fuclj  a  fpoufe,  tljc 
Defenbant  p?omifeti  to  pap  Ijim  fo  muclj,  &c.  tbe  SDueftioii 
tuas,  luljctljer  tlje  plaintiff  ougljt  to  abcr  tljat  Ije  Ijab  af- 
figneb  tlje  3nterefl  in  tljc  ^joufe  t  ^nb  it  bias  rulcb,  tljat 
ije  neeb  not  make  fucb  abetment,  on  tlje  autljoiitp  of  Ugh- 
tred'S  Cafe* 

€ljcp  alfo  relieb  on  tlje  Cafe  of  Ware  anb  Chappie,  Style 
186.  biit  tbat  is  a  bifferent  Cafe^  fo?  tljere  tUio  ass  are 
to  be  bone  -,  tlje  one  of  toljiclj  is  not  a  Eetoarb  0?  €)atis= 
faaion  fo?  tbe  otber,  anb  tljerefo?e  31  ^0  not  tljink  (as  M- 
ftice  Ellis  in  tljat  Cafe  of  Smith  anb  Shalden)  tljat  it  bjas 
a  ijarb  Cafe,  but  a  plain  Cafe* 
2 

Cljen 
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C!)rn  itt  out  Cafe,  if  tijc  7  1.  lucre  not  Due  at  tljc  'Cime 
luljeii  tfje  Ecleafe  luas  mane,  tfje  (J^enecal  2Ilo^D0  of  tfjc 
Eeleafe  luiU  net  Difcfjarffe  it. 

an  (!l;rccption  loa^  taken  to  tlje  Declaration,  tfjat  t&c 
plaintiff  Ijas  not  auctreti  tijat  fjc  im  relcafeD  tije  €quitp 
of  JRetiemption,  but  tlje  Plaintiff  im  auecteu  tljat  fjc  Ijasf 
none  an  on  Ijis  part,  tufjiclj  is  fufficient  in  €;u6ffance»  Ijjotu^ 
cijer  t&e  Defennant  bp  pleaninfi:  tlje  Eeleafe  ijatfj  aomittcn, 
ann  cuceti  tf)at  Jfault.    Cijere  are  ucrp  Itrono;  Cafcis  in  tfjc 

1500110  to  tti0  Purpofe,  3  H.  6.8.    9H.  6.  15,  16.    1  Ventr, 
114.  anD  126.  Barnard  verf.  Mitchelj  auH  Vivian  ant>  Ship- 

ping'iEi  Cafe,  I  Cro.  384.  i0  in  point  as  to  tlje  Declaration, 
anU  tljcrefo^e  tlje  Juopient  in  C.  B.  tuas  affirmeD* 

3i  IjaDe  repo?teli  tljis  Cafe  moze  at  large  t!jan  otljers, 
bccaufe  it  is  of  great  (flfe  in  manj?  Cafes  ioljiclj  frequentlp 
Ijappen. 

Pottet  "verfus  Pearfon.     Pafch.  i  Ann. 

EEto?  of  a  31utifi;ment  in  tf)t  Common  pieas  on  a  j!3ote,    ( 6.  ) 
to  paj)  tlje  Plaintiff,  o?  ©^uer,  fo  muclj^onep;  tlje  isaik.129. 
Plaintiff  u'cclareD  tljat  t\)ttt  toas  a  Cuffom  in  London  a= 
mono;  ^ercljants  trauino;  tbere,  tljat  if  a  ^erc&ant  figneti 
a  jI5ate,  pjomifino:  to  pap  to  J.  S.  0?  €)?tier,  &c.  tljat  fit   . ,. 
became  bounD  bv  tlje  Cuffom,&c.  ann  Acherley  tooum  f^aMc  3^  ' " 
Diffinffuifljeu  t&is  from  another  Cafe  lain  on  tie  Cuffom  of 
^crcljants,  tljis  bcino;  lain  as  a  fpecial  Cutlom  in  Lon- 
don, ann  tbat  confclfeo  bp  tbe  Slutigment  bp  Nil  dicit. 

Sed  per  Holt  C.  %  tl)is  Cuftom  to  obliflfe  One  to  pa?  bp 
l^ote,  ujitljout  Confineration,  i^  boiD  ann  againll  lato* 

Ex  nudo  pado  non  oritur  aftio.    Cbe  SlUUffmcnt  toaS  ce* 

uerfen. 
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Adion  fur  le  Cafe  fur  Aflumpfir. 

Meredith  ^erfus  Short.     Pafch.    I  Ann. 


(I.) 

I  Salk.  25. 


T 


pe  Plaintiff  ncclatcs,  toljereas  at  tlje  Ecqueft  of 
t!)e  Dcfenoant  t)t  Ijao  UcliuctctJ  to  t^e  DefenDant 
a  Bote,  ffi^eit  fjim  bp  J.  S.  fo?  5°  i-  tijc  Deftn- 
uatit,  ill  CoiifitJctation  tljcrcof,  p?omifen  to  pap 
Ijim  50 1.    mtt  accuiff,  it  toais  moncti  in  arrca  of  Slunij- 
ment,  tljat  it  ijs  not  a  ®ift,  but  a  Dcliucrp,  anu  tljat  tIjc 
Bote  teas  ufclcfc  anB  of  no  aaiiir,  bccaufc  it  toes  not  ap^ 
peat  to  be  fo?  a  Confioeration* 
Holt  €♦  %  Clje  Deli^erp  fljall  be  intentietJ  abfoUite  anu 
isaund.156.  inBcfinite ;  anB  it  i0  CDiBence  of  a  Debt,  anB  tberefo?e  tlje 
vhZ'liu    Pfittiiiff  UJitlj  it  igi  a  ffooB  ConfiBetation. 

I  Lev.  165. 

aSalk.  I2J.     Far.  i?.    Vid.  3  Cro.  155,  170-  contra. 

Gould  ^erfus  Johnfon.     Pafch.  I  Ann. 


Lutw.  148. 


(2.) 

I  Salk.  25. 
Far.  T45. 
S.  C.  called 
Booch  and 
Johnfon. 


I  Sid.  509. 
3  Lev.  55. 

6Mod.  ii7, 

259. 
Poph.  193. 

Yelv.  87. 
1  Saund.  7. 
6  Mod.  77. 
Pcft.  29.pl- 
30. 


Ti|3e  paintiff  Bedarefi  on  a  p?omife,in  ConfiBeration 
be  inoiiIB  teceiue  A.  B.  anB  C.  into  W  S^oufe  ut  Ho- 
fpitcs,  anB  finB  tbem  all  Beceffatiejs,  to  pap  febat  m$  Be- 
ferbeB;  anB  fap0  tbat  \}t  BiB  teccibe  tbem,  &c.  anB  BiB 
finB  tbem,  &c.  anB  tbe  DefenBant  bais  not  paiB,  &c.  €be 
DefenBant  BemutreB,  becaufe  it  toais  not  faiB  be  receibeB 
tbem  ut  Hofpites,  tobicb  is  a  special  Eeceibinff,  as  3nn- 
H^eepeis  Bo,  anB  tbat  a  pzecife  petfo?niance  uias  neceffarp. 
Per  Holt  (2r.  31.  &  Cur':  dLW  iS  a  fufficicnt Performance, 
fo?  tbe  Eeceibinix  im'c  nicntioneB,  is  Keceibing;  tbem  ut 
Hofpites :  ^nB  Cbifence  of  fucb  deception  tooiUB  toell  p?obc 
tbem  to  be  receibeB  ut  Hofoites.  JX  tbep  toere  receibeB 
as  g)erbants,  anB  not  as  euefts,  it  fljoulB  babe  been  pleaB^ 
eB  on  tbe  otber  SiBe,  biitb  a  Crabcrfe  of  tbeir  being  te= 
ceibeB  ut  Hofpites.  3  finBing  ^eat,  &c.  muff  be  intenBefl 
a  <5Dueffing  of  tbem,  till  tbe  €ontrarp  be  fljeiDeB-  €befe 
€afes  biere  citeB  on  tbe  otbrr  S)iDe,  anB  anftoercB.  2  Cro. 

45.  Jones  441.    2  Co.  245.    Yelv.  175.  S.  C  Far.  143.  calleB, 
Booth  anB  Johnfon. 


Adtion 
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Adion  fur  Indebitatus  Aflumpfit. 

Dewbery  and  Chapman.     Trin.  7  W.  3. 

T^€  DefenHant  took  tlje  plaintiff's  @on  app?cn^  ( »• ) 
tice,  nnH  rrcciticn  30 1.  to  tencf)  ijim  tijc  Ctn^e  of  *^°™-  '''^' 
a  ^oiofmitfj,  ann  mafee  fjim  Itee  of  London,  (tfic 
Defcnuant  Jjimfelf  beino:  a  if o^cignet ;)  fofie  mns 
tJoiMiD  alfo  to  a  jfrccmaii  fo?  tfjat  CnD:  Tout  bp  t!)C  Cib 
ftoni  of  London,  ije  Cannot  Ijaije  Ijis  ifreeDom  luitljout  aSual 
€)crtiicc  tDitfj  fiiclj  Jfi'eemnn* 

3it  toas?  lUleD  OV  Holt  C»  31*  f^Jlt  an  indebitatus  aflumpfit 

lies  not ;  tfje  Dcfcnnant  Ijnt!)  crjeatcu  tlje  plaintiff  of  Ijis 
S^oncp,  anti  tlje  plaintiff  Ijatfj  no  Ecmclip,  unlcfsi  tii)  Spe- 
cial aaion  of  tljc  Cafe,  fo?  not  mafeinff  Ijim  a  f  rcfman, 

^/- Guild-Hall,  London,  i4Junii  1695. 

IB  Indebitatus  afllimpfit  fo?  ^onep  tcceiljcti  to  tljc  piain^  (  2.  ) 
tiff's  £Ifc,  ano  !jc  giDcs  in  euiocp.ce  rijat  Ije  is  a  'But-  ^°"'-  5*' 
gcfs  of  Weftminfter,  anO  tljc  Dcfcnnant  OSailiff  tijciT,  anD 
tljat  tije  plaintiff  gaue  tfje  Dcfcnnant  9 1-  to  lie  etcufcD 
fcom  JFincs  fo?  Nonappearance  at  tije  (lourt,  anti  from 
t^e  £)fl[!ccs  of  €onffal)lc  ann  ^caticnget;  toijicij  tl)e  2Defen= 
tant  toob,  pjomifino;  to  e.tciifc  ijim  j  anu  at  tije  nei;t  Court 
tfje  Plaintiff  tuas  finea* 

Holt   C  3I»  i^toap    luitl)  pour  Indebitatus,  'tiS  iJUt  flS   a 

'Bargain,  ann  no  Indebitatus  ipetlj* 

Shower  pro  Qiier' ;  2Hijere  a  Cuffomfjoufc  Officer  f)atO 
taken  a  TB^ifae  not  to  make  a  ^cifure,  it  ijatS  been  often 

rulen  tljat  an  indebitatus  aflumpfit  lict!)* 

Holt  €*  J*  Beijcr  bi)  \\\z  -,  3!  tljink  it  bat!j  hctn  carrien 
too  far,  ann  J  Uiiil  retrenclj  tijem.  3!  confefs  Mjcrc  a  a3an 
is  o\3erreacf)cn  upon  an  account,  &c.  ann  paps  mo?e  t&an 
fs  nue,  it  bat^  p?euailen  tijat  Indebitatus  lietij  -,  ann  tijat  ig 
as  far  as  it  ougijt  to  QO* 

Quer  non  prof. 


1. 


Holmes 


^6         Adion  fur  Indebitatus  Aflbmpiit. 

—  I lA—,  ■■■».i— , .  - —  I  , 

Holmes  ^uerfas  Hall.     Pafch.  3  Ann. 

C  3-  )       iNdehitat'  afllimpfit  bj)  CmutO?,  fo?  fo  mUCfj  S^OlieP  Of  tl)Z 


6  Mod.  if...  1  Ceftnto?  teceiocn  bp  tlje  JDcfentiant  to  tfje  ^ifc  oftfje 

li%s.  "^'   extcutoh 

6  Mod.  309.  (2l{)c  euiocnce  toae,  tljat  fome  mtitiim^  of  t&e  '®:eaa- 
toi  came  to  tlje  Dcfcntiaut'is  IpanUg,  toljicb  ^c  luouHi  not 
DelilJCt  up  to  tlje  €;cccutoi,  tu^o,  to  pt  tfjc  ffiHcitinijsi,  jyaije 
ijint  fo  mucO  $59onep,  iu&creupon  Ijc  p?omifei3  to  giue  up 
tijc  e.lritinff^,  but  aftct  tcfufen. 

3it  m$  objeaeD  tljat  tl)e  plaintiff  miffoofe  ijis  asion,  fo? 
fje  fi)culo  Ijaiie  b^ougfjt  Cafe  upon  tlje  S>pecial  i^lffcecment, 
fo|  tljc  Bon=t>elibetp  of  t^e  CHcitinjjjJ, 

Holt  C*  J.  Jf  A.  gibe  C?9onep  to  B.  to  pap  to  C.  upon 
C.'s  ijibinn;  SZLU'itings,  &c.  anD  C.  toiU  not  Do  it,  Indebit' 
toiil  ile  fc?  A.  againft  B.  fo?  fo  mucij  ^onep  receiben  to  ^igi 
(IJfe>  Sun  manp  fuel)  Ciaionjs  babe  been  maintainen  fo?  €ar-- 
neft0  in  'Bar0ain0,  luben  tfje  'Bargaino?  tooulb  not  pet-- 
f02m,  anti  fo?  Pra-miums  fo?  Jufutance,  b)ben  tbe  €)bip,  &c. 
tiiti  not  B'o  tlje  Clopaue*  Xut  it  bag  been  bein,  it  toouin 
not  lie  fo2  $i9onej)  paib  upon  an  (Hfuciouis  CTonttaa,  becaufe 
tbere  it  toag  not  intenneo  it  fljouin  be  tepain,  0?  anp  tljinff 
tone  fo?  it. 

Darnel  quotet  a  Cafe,  tobfte  be  fait,  S)ne  bat  unter- 
tafeen  to  obtain  a  parton  fo?  anotber,  ant  to  tbat  Cnt 
got  feberal  @)unij5  of  S^onep  from  l)im,  but  bat  not  got 
tljt  pniton,  ant  an  Indebit'  fo?  ^onep  to  tbe  Plaintiff '0 
^fe  b?oun;bt,  ant  pet  tbe  Plaintiff  bat  been  nonfuitet  be= 
fo?e  Ho'it. 

OLlbicb  Holt  €,  %  uttetip  tenict* 

AfTer  ^erfus  Wilks.     Hill.  6  Ann. 
( 4. )     '"T^l)  (S  Plaintiff  if  erne  fole  mattict  tbe  Defentant,  tobo 

J.     m^  mattiet  to  anotber  -,  an  Indebitatus  afTumpfit  tuag 

bjougbt  upon  a  Eeceipt  fo?  Jaent  of  a  i|)oufe  belonging  to 
tbe  Plaintiff*  ifo?  tbe  Defentant  it  m^  arguet,  an  Inde- 
bitatus afllimpfit  tDill  not  lie,  becaufe  be  tit  not  receibe  it 
to  tbe  Plaintiffs  2Jfe,  but  to  W  oU)n :  atmitting  tbep 
tuere  not  marriet,  tben  tbijs  toill  amount  to  a  DiffeiOn  in 
tbe  Defentant,  ant  it  tuais  neber  atiutget  tbat  tbe  Dif- 
fcifcc  coult  maintain  an  Indebitatus  alfumpiit  againft  tbe  ^i^= 
I  fcifo?. 
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fcifo?;  but  If  l)t  15  not  asDilfcifoi,  ttjcn  fjc  (d  a  Eccciucr,  anti 

tljni  an  ClSton  of  ilccount  ouijiJt  to  be  bniugijt  ajiainfr  ijim. 

Eyre  ad  idem ;  Jji  all  ClrnOllS  fo?  @CnCP  ItCCi'iJCQ,  II  nuilt 

be  Due  to  tlje  pinnitiff  upon  a  Contraff* 

Whitaker  contra ;  '€!jC   ^310!!  tuiil  (ir,  fCJ   tI)C  Pfaintiff 

tuii£f  p^efent  luljcii  tlje  69onep  luag  rccciWbi'  tljc  Defnj-- 
tiant,  tofjici)  p?oi3e0  tijat  it  teas  lij)  Oci*  Coiifent,  4  H.  7. 68. 

3  Cro.  82,83.  F.  N.  B.  172.    I  Infl.  89.  b.   Kclw.  131.- — '106. 

Of  a  (^uartiian,ti)i0CafeUiad  IjelD  to  be  latubp  Holt  C.  I, 
tulierc  a  t^an  taUefi  tlje  p>ofit  cf  an  Ofurc,  tl?o'  ije  id  a 
tu^onty  Dorr,  an  AOumpfit  u?il(  lie.  2 Mod.  162, 253.  i  :\iod. 
i  22. 
Darnell :  mi)cte  a  i^ait  teceiue0  Rent  by  a  falfc  Colien, 

nil  xAflumpfit  OJ  Tro\cr  iuill  iie. 

Holt  C.  31*  Trover  \iii!l  not  iie  ill  tijid  Cafe,  bccaufc  (Tjc 
tuajs  ncuet  poITeire'o  of  tljC  ^©onics.  CBp  Ijct  ^Partiagc  fljc 
coiifenten  tfje  ^an  (Ijouio  mana a:c  Ijec  CitatC;  if  Ijc  tua<s 
Jjcc  |)U{jbano,  tfjen  Ije  recciijcri  tijc  ^onep  to  !ji0  ount  (Life; 
bnt  if  not,  tljen  to  ijee  Ofe*    Cije  Latip  Cavendiih  anti 

Middleron,  i  Cro.  103. 

ff  tftjo  nijcec  to  run  a  Eace,  nnti  tlje  .^onep  is  flaUcD 
in  tlje  ptiim  of  B.  be  tljnt  toiiis  fljal!  ijabc  an  Indebitatus 
ailumpiit  acuinf!  B.  tfte  €;tal{C- fjcitser,  fc2  $3oncj)  recciHeD, 
tiecaufe  t)C  teceitien  it  to  tije  (Oife  of  tlje  thinner,  2  Syd.  4. 

Clje  toijoie  Coiiit  anjunircD  tljat  tijis  $iaion  nio  Uicli  lie* 


ACTIONS  on  STATUTES. 

Combes  ^v.  Hundred  de  Bradlev.  Trin.  6  W.  &  M. 


(I.) 


AB  aaion  tuas  b^ouffijt  upon  tlje  Statute  of  \vin= 
ton,  fo?  tijat  upon  tlje  23  of  February  j  W.  &M.  4  m, 
certain  n3alefaao?0,  to  tlje  Plaintiff  unltnoten,  ^"^^ 
DiD  aflfault  Ijim  at  H.  in  tIjc  llxiuti^eo  of  Bradley, '  ^'"'  ^'5- 
in  tfjc  Coantp  of  Glouccftcr,  nnti  robbcB  Urn  of  30I.  12  s. 
6  d.  of  his  own  Money,  tuljcteof  Ije  iiHuicHintclp  B'aiie  Boticc 
at  N.  toitfjin  tfje  fain  Dunn^eti,  ano  near  tije^  place  tuber e 
ije  luad  robbers,  anti  tljat  none  of  tlje  'i^rijiclics  tocre  tafecn. 
-  a  special  dtcruia  at  tljc  anifc^  ftatis  ttjc  affault,  Ilal!= 
bery,  anu  taUing  from  tljc  plaintiff  30  I.  12  s.  6 d.  auD  a 
?dAtz  U)ijiclj  retucncQi  nun  tljat3ol.  ns.  of  tljc  ^onep 
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luajj  the  proper  Money  of  Andrew  Baker,  i]iC  i^itftcr,    luiiO 

lunfi  not  pjcfcnt  luljeii  tfjc  Ecbbcrp  toa^  ccniauttfS,  but 
tOiit  tijc  Ipfaiiitifi  (jati  tijc  fame  in  !}!S  iaoffcfiicn  to?  tljc 
Clfe  of  Ijis  faiB  .^nllcr  ^  nuts  tfjnt  t!jc  Eol!ber0  tuctc  ^tuip 
gees  to  Ijim,  anti  fo  nutiz  n  general  Conclufion* 

CljC  Clitcftion  tolls,  luljetOct  tlje  Siceuant  facino;  robbea 
of  l)is  vpaffer'0  $i9onep  (fje  being  not  pKfent)  map  tseclarc 

dc  denariis  luis  propriis. 

%l)t  Plaintiff  Ijao  ^uopient  &p  tljc  Opinion  of  t!)c  iD&ofe 
Coutt ;  ann  tijat  in  tljis  Cafe  citfjec  t!jc  ^aftec  02  ttie  gjet-- 
uant  map  maintain  tlje  asion. 

Anonymus.     Mich.  lOW.  3. 
C  2. )    Holt  C*  :j.T'C  luas  tefoI53Cti  iatelp  &)>  ten  of  us,  t&at  no 

IsS'sr,:  -■-   33ion   of  Debt  lies  in'  Weftminfter.Hall,  fo? 

4Mod.  i'45,  erercifino;  a  "QLtii^z  conttatp  to  tlje  S)tatute,  out  of  tlje 
ctrlh'^'ds.  P?opfi^  Countp:  OSuttlje  J3?cfecut02  is  refttainen  bp  t^c 
6  Mod.  128,  Statute  2ijac.  1. 

"°  TBut  tDe  mete  alfo  of  0pinion,  tljat  tfjis  S^tatutc  21 

Ila'ik  d's.  Jac.  c.  I.  onlv  ernnns  to  acts  mane  befoic  tljat  m,  ann 
5  Mod.  iz).  not  to  fubfeqiient  aas  of  paiiiajncnt. 

^P  lo?D  <Ii)ief  3um'ce  Hale  toas  altoaps  of  ©pinion  a-- 
cainft  tfie  Cafe  of  Hughes,  acco?liin5  to  out  EefoUitiom 
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Venable  ^erfm  Daft.     Hill.  I  W.  &  M. 

(  I.  )     Y'B  Cafe  fo?  22IO?iiS  fpolien  tije  fiftlj  of  November  ;■  tf)C 

Show.  147-  I   Dcciarntion  luas  ixcnerall;'  of  tlje  fame  Mich.  Cetm* 
JL  CIcrDia  fo?  tlje  plaintiff,  anB  Damages* 

Northy  antJ  Shower  mcucD  in  acreft  of  Jungment,  be,- 
caufc  t!]c  Declai-ation  Uias  earlier  tfjan  tlje  aaion  accrueD, 
viz.  cf  tlje  fivit  Day  of  'Ccrm  -,  anti  citeo  tlje  Cafe  of  Jen- 

kinfon  vcrfus  Thompfon,    in  au  3]nfO?mation  Qui   tam,  &c. 

-  Jui'gmeut  toas  nrreffcti. 

antJ  Holt  C»  3i.  r.cclarcti  Ijiniaif  DilTatisfien  tuitl)  tfte 
juligmcnt  in  Jcfferey^s  ^ime,  Vu'oiclj  tinis  to  tlje  Contrarp* 

J  Geary 


ACTION  for  WORD  S.  ^9 


Geary  cind  Connofs.     Hill.  zj.  W.  &  M. 

11^  an  Mim  fC?  fiSlOJBSS  per  quod  maritagium   amifir,  t\]£      (  2.  ) 
piaintitT  pjoUCD  l^nrt  of  tljc  mtsp'S  oiiip;  but  pioIjeQ  s^^'"  ""' 

tfjnt  bP  Ecafcn  of  tljcm  maritagium  amilir. 

Eiilb  bp  Holt  C»  3^*  to  hz  \m\\  cnouffO :  lo?  'ti0  fuffi= 
cicnt  If  tijc  piaiiitiff  pjourss  tljc  lors  of  $i9arriagc  tp  Eca= 
foil  of  nnp  GLlo^UjS  I'li  tfjc  Dcdaratioiu 


3  3>* 


Somers  and  Houfe.     Mich.  5  W.  &  M. 

'OU  are  a  Rogue,  and  broke  open  a  Houfe  at  Oxford,      (  3.  ) 
and  your  Grandfather  was  forced  to  bring  over  30/.  to  Skin  36+- 
makeup  the  Breach.  ^ftCf  n  ClcrHia  fo?  t\)t  Plaintiff,  UlOUcn 

in  ^Irrcft  of  jiiBQinnit,  bccnufc  Rogue  id  aSicnablc ;  nnt) 
■bjcakinn:  open  tijc  ^otifc  \uas  luit  a  Crcfpar?,  anD  makinn: 
lip  tljc  "B^caclj  mi0{jt  be  Ecpairiiin:*  I5ut  tljc  Court  fccnicn 
contra  ^  fo?  Upon  all  tlje  ^{(iim  toijctijcr,  a  Q3an  tnfjo  Ijcarti 
t&em  couin  net  intcnD  otJjcr  tfjan  a  felonious  05?eafeinB'  of 
tljc  i^oufc.    3nD  tijo'  in  tije  clD  liooUj?  tf)C  JCluIc  luass,  to 

-tafee  tIjC  £O0?tiS  in  mitiori  fenfu  j 

^ct  bp  Holt  C  3*  tfjcp  luoulQ  ^iwt  no  iTaiioui*  to  (Klo^tis, 
iinn  fl)ouIB  gibe  gjatisfaSion  to  tl}cm  luOofc  Reputation  is 
Ijuit ;  nnt!  luouiii  taljc  OHojUS  in  a  common  ^e nfc  acco?= 
•Binff  to  tbc  bufjjai:  Jntennment  of  tljc  O3p-ftantiC!:0*    Cljc 

EUIC  de  mitiori  lenfu  i0  tO  bC  UnbCrftOOO,  ililjCl'C  tljC  MIOjtiJS 

in  tbcit  natural  5mpo?t  arc  noubtful,  ana  cquallp  to  be 
unOccffooD  \\\  tl)c  one  ^cnfc  as  in  tfjc  otljer*  aojubffcQ  foi 
tue  Plaintiff. 


Hooker  'verjus  Tucker.     Mich.  6  W.  &  M. 

HP^  is  a  pitiful   Fellow,  and  not  able  to  pay  his  Debts,      (4.) 
fpo^jen  Of  a  ?0crcljant,  atijuOijeti  aaionablc*    Sid.  424,  comb.  292- 

425.  Drake  verfus  Hill.  l^l '  ^'''■ 

anti  per  Holt  C.  3.   3t  10  not  material  laljct&er  tlje ' 
ZLWM  import  a  'Banferuptcp  5  but  tljc  true  Ecafon  10,  bc-- 
c^\)\z  it  15  n  S^cannal  to  a  trailing  ^an  •  anti  tljere  nccDS 
us  Qijccment  tljat  Ije  tuas  no  pitiful  jfcSfolyj  ano  luas  able 
to,  pav  lji$  ??m2. 

Ogden 
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Oa<ien  njerfm  Turner.     Hill,  i  Ann. 


(5.) 

6  Mod.  104 


CASE  fO?  tijCfc  £(lIC|BS,  There  goes  Ogden^  who  is  orie 
of  thofe  that  ftoie  my  Lord  Sh  Deer. 

I  Jo.  i9«.        Cur' J    S}ilo|Bs  VJijicfj  Of  tfjcmfeiljes  ate  ^Iffionnlile  irn'tf)-' 

.  C10.140.    pjj|.  jj^fgea-B  to  t|}c  Pcrfou,  0?  fajei'n:!!  !i)£lp,  miift  citfjcr  in= 

Brmi^ec  i1;e  paitv'0  life,  0?  fuojca  i)im  to  iufanioitiS  Pu= 

iiifijUKUt;  r.uD  it  ts  not  cnoug!)  tijnt  tlje  l:i)art))  map  be 

Ydv.  9.       fincts  anu  impiifancj:? :  jFo?  if  one  be  foiinti  ©uiftp  of  any 

coniuion  ^uelpaf^,  !jc  fijaii  !)C  fineQ  ant!  impiifoneB,  pct  none 

linil  Cap,  tljat  to  fap  one  tjas  committcB  a  Ercfpafs  luill 

bcac  ah  afiion ;  0?  at  !calt  tljc  Cljiur^  cljarge^J  upon  Ijim 

num  in  it  fcif  be  fcantiaSouiS*    ann  tiji^  Ijerc  10,  Cljat  !jc 

fiofe  a  Deer,  lu!]ici)  (3  Fcra-  Namrx,  ideo  !tct  rcauBaJou0* 

iGM.  58,59.  f:o  fap  iuclj  a  one  fcurnt  a  'Barn,  loitfjout  fapfno:  t(jat  it 

^v''cn?'265  *^^^  ^^'"^'^  "^^  ^  Q5annon4jcufc,  e?  fjan  €o?n  \\\  it,  not 

I  cro.  I40.  "  aSionalvie*    Snu  tijc  Cafe  of  %\x  i.ioncl  Waidcn  in  2  Vent. 

iRoi.Ab.6o.  ^j.0  catticU  too  far,  ants  ijappenetJ  in  a  Bangercu^  Cime, 

' '°'  '^'"     tofjeu  tIjc  l\ingtiom  in  genera!  luetc  mo?c  fuviouflp  enragcti 

nijainft  l^operp;  tIjc  £Iio?i5S  fecre,  L.  W.  is  a  laapift,  anti 

goc0  to  ^af0»    ann  tfje  l^cnaltp  fep  tIjc  €)tatutc  15  a  Pc-- 

auu'arp  one,  ants  tfje  piifc^p  ijs  cnJp  fo?  luant  of  i^onep, 

fo  it  \%  not  tfje  cirea  Pcnaitp  giDen  O))  ttje  Statute^ 

anti  befitie?;,  Holt  c»  :j*  laiD,  Cijat  piIIo?p  npon  tljig 
saccount  oiti  not  niai^c  tfje  l^erfon  infamous,  iJttt  %z  tuculti 
leuiain  a  gooti  uiiEtnefs  nciicrti)clef0*  flnu  to  fap  tijat  one 
i)as  Ijuntcn  in  a  l^arU  untfjout  leaue  of  tlje  ©luner,  antJ 
feiiiets  a  S)eer  tijere,  Mjicfj  Cubjcay  Ijim  to  tye  penaltp  of 

tlje  €>tatUte  de  MalefaCtoribus  in  Parcis  -,  0?  tO  Call  a  ^an  a 

papift  fimpi!',  iyoiun  not  l^ar  an  aaion*  antJ  ijc  faiti,  t^at 
to  fu!>  of  a  Vounn:  £2,!oman  tijat  flje  ijati  a  a3aliarti,  is  a 
tsen' "great  S-'Cantial,  ann  fo?  iBjjicf),  if  Ijc  cctilti,  Ije  tooulti 
i  Sftik.  6;p6.  encourage  an  SSion  5  but  ft  is  not  aSionalile,  bccaufc  it  ijs 
a  fpiritual  Defamation,  puniftablc  in  tijc  fpiritual  Court ; 
fo  it  is  to  call  a  v^an  a  i^rcticlt*    anti  \)t  ticniea  tfje  fitfl 

jlReafcn  zSSsm  \\\  Anne  Davis's  Cafe,  4  Co.  17.  a.  £t  per  tot' 

Cur':  Qtierens  nil  capiat  per  Billam. 


ADDI- 
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ADDITION. 

Lord  Banbury  ^erfus  Wood.     Intr.  Mich.  2  Ann. 

IB  a  Homine  Replegiando,  ©llant  Of  atmitlpll  tO  tIjC  Plu-      (  it.  ) 
ries  tuais  picancu  in  abatement :  $lnn  on  Denuircet  tlje  ^  wod  84, 
Clueflion  luas,  iui)etljcr  tljisi  luajs  toitljin  ti)e  S)tatiitc  '" 
of  I  H.  5.  c.  5-  €)f  atmitionis* 

per  Cur'  j  Refpondcat  Oufter; 

Queen  ^verfus  Hoskin.     Mieh.  2.  Ann, 

A^ctUant  tuas  inUiacti  fo?  a  'Crefpafs,  hy>  tlje  Banie  of    (2) 
A.  B.  ©et^ant  to  J.  s.  anD  Ctception  tuas  tafeen  tijat  ^  ^'^°'^-  5S 
tfiece  tuas  no  aouition,  Servant  lieinty  not  gootj. 
Holt  C»  3*  ecrijnnt  to  J.  S.  10  a  gooo  !«lQHition,  anO  ais  ei-o.  Add,-- 

m-taitt  ajJ  Gentleman.  ^°?'  '''  ^' 

Lepiot  "uerfus  Browne.     Trin.  3  Ann. 

T5)€  Defenuant  beintj  remotjen  bp  Habeas  Corpus  into     ( 3  ) 
Cuftod.  Marcichal.    €l)c  Plaintiff  Declareti  aijainft  ^^^j^c*'"- 
ijim  bP  tlje  5l5amc  of  J.  B.  of  fuclj  a  place  -,  to  toljicfj  fjc  '^  •  '^''• 
pleaueb,  tbat  H^  jfatljet:  liueu  in  tbe  fame  Coiun,  ann 
tljat  W  J15ame  tua«3  alfo  J.  B.  anu  concUiucD  in  abatement, 
fo?   luant  of  tlje  atmition  of  Junior,  to  Hiftinijuiflj  bim  Raft.  Ent. 
from  tbe  JTatbct;  ann  bP  tbe  Common  Lain  tbece  ougljt  to  \\°^  ^ 
fee  an  aooition  in  tljis  Cafe  of  tlje  €)on,  tljo'  it  toas  bp  V^  h.  6.29. 
T5ill,  ann  fo  not  mitljin  tbe  €)tarutc  of  annitions  :  3]n=  4  Ed,  5  50^ 
tJeen  if  tbe  fatbec  tuete  fuen,  tben  J.  B.  ioitbout  atinition, '  ^^  '^  *^ 
tuoiun  be  tafecn  fo?  tbe  jfatbcr. 
Holt  C.  %.  Jf  a  jfatbct  ann  ©on  be  callen  J.  s.  ann  one 

tjp  ^i!l  nebtfeS  bis  lanns  to  J.  S.    tljiS  Prima  fane  fljall 

hz  unnerffoon  tbe  f  atbet ;  but  if  tbe  Debifo?  nio  not  Mtm 
tbe  jfatber,  tbe  Son  fijall  taHe :  ann  fttppofc  one  neal^ 
toitb  tbe  €)on,  ann  fenotojJ  notbins  of  tbe  jfatber,  fljall  be 
at  W  Peril  tafec  Notice  tbat  be  bas  a  jfatber  of  tbe  fame 
Bnme  f  Cbe  Dcfcnnant,  bP  b^inuino;  tbe  Hab'  Corp'  ban 
concinnen  buufelf,  if  j?ou  ban  relien  upon  it :  ann  if  tbisJ 
miz-m  C>jigi.nal,  ann  tbe  jfatber  ann  S)on  ban  liben  in 

M  niffcrcnt 
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n  Rep.  89.  Diffecent  Cauutiejs,  tijcre  Ijan  been  no  ©ccnfiou  of  ^tmitiou 

z  Kcbi  102,    __j»   X 

of  Junior. 

jltUsnicnt  quod  Reipond.  Oufter  nifij  &Ci 
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Fortre  ^erfm  Fortre.     Pafch.  3  W.  &  M. 

(  I.  )         A      Mandamus  ftia0  moiieii  fc?  to  tljc  ^cclefinftical 

'^*'°'''^'"     /\     <2:ourt,  to  fitant  Snmim'ffratian  to  tlje  miU  of 

/~%    tlje  <JDooi30  of  \)zt  J)Ui5l3anti  oeccafeo :  iSnD  it  toais 

neiliCO  per  Cur'. 

•Bp  Holt  C*  31*  CIjcp  map  fjcant  ^tiniinifftation  to  tibe 
©riiooiu,  01  next  of  lAiit,  taljiclj  tljcp  laill ;  but  Mjere  t&c 
21{ife  rjie0,  tlje  iDussbaiit!  ts  to  Ijaiic  tijc  Cltiminiffration,  fje 
bcino;  tlje  onip  lawful  next  of  il\in  bp  tlje  Statute  of  31 

Edw.  3. 

Newton  ^w^  Richardfon.     Mich.  6W.  &:  M, 

( 2. )     QCire  facias  ttiajs  b?ou0l)t  againff  an  ^timiniflrato?,  upon  a 

Skin.  555.     ^  jungment  againft  an  Crccuto? ;  Ije  pieati0  plene  Admi- 

niftravit  t|)C  2Da)>  Of  tlje  Slltit  purcI)afeo :  €!jc  Plaintiff 

ticmurrct!  i  f02  Se  OUgljt  to  pleati   riens  enter  mains  at   tjjC 

Cinic  of  tljc  bcati)  of  tljc  €effato? :  Tut  if  Ijc  Ijati  loinen 
JlTuc,  tljis  !jati  been  a  eJaiset  of  tfje  atihantaffe  of  it* 

ann  Holt  C.  3i*  CiteO  tfje  Cafe  of  Harcourt  and  Wrenham, 
More  858.  anD  Ordvvay  autl  Godfrey '0  Cafe,  3  Cro.  575. 
Sinn  tbo'  fome  Cafe0  in  Keblc  anO  tbe  office  of  Execu- 
tors lucre  cifctJ,  tfje  Court  mien  tfjc  Cafe  ut  fupra,  ann  niD 
not  reoarn  tlje  Cafes  fn  Kcble,  but  Ocniannen  otljet  ^wtW 

ri'tP  j  tljCP  fain  tijiC  Office  of  Executors  tDa0  a  gOOH  IpOOfe, 

but  tijcp  bin  not  atjrec  iuitij  it  in  tf)i0  point. 

Yeoman  <verfus  Bradlhaw.     Mich.  8  W.  ^. 

(3)      \B  iamniniffrato?  bjouffijt  Cafe  airainS  tIjC  Djattiet:  cf-a 

ooH.b.  5?:.   £\  «l5;5{|  pf  crcljanjye;  tije  anniinifiration,  on  ©per,  ap^ 

peaccn  to  be  giantciJ  bp  tlje  O^illjop  of  Durham,  ario  tljeu 

t  tbc 
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tht  Dcfentimit  pfciJt^s  in  itttjnteuKnt,  tfiut  fje  tunjs  »it  i.on- 
don  at  tl)t  €inic  of  tlje  Jnteffntc's  BentD,  auD  ciict  fuicc* 

Hall  pro  qucr' :  SI  1511!  Of  Cl'Cljanffe  10  a  @)ecuvit)>  fa? 
$^onri>,  ann  nitial  to  a  @>pccia!t|)  bv  tlic  laio  of  ii3cr- 
cDantfi ;  t!jfi-cfo?c  tfjc  aominifltatioa  taUeu  in  Durham, 
ftj^ere  tljc  OBiil  uiasf,  is  gooD. 

Selby,pro  Defendente,  citCQ  3  Cro.  472.  Byfon  verfiis  Byron, 
Office  of  Executor  66.    Dy.  305.     i  Roll.  A'ur.  908.    tijat  all 

SDcbts  upon  fimple  Contraa  (as  tijis  is?)  ti^aui  tljC  aomini^ 
flration  to  tfjc  place  iDfjrre  tijc  Dcbtoj  Jil3C0» 

Holt  C*  3"*  Cljo'  it  bt  in  cairiting,  it  is  Imt  as  a  fnuple 
ContraS*  %t  tijecc  be  one  ClSion  an;ainf^  an  Ccccuto?  up^ 
on  a  fimpic  €ontraS,anti  anotljct  upon  a  '15(1!  of  €K£l)m'\Q£, 
ano  2uti0mcnt  upon  tijc  fimpic  CoiittaS,  tijat  map  lie  plcats- 
cn  in  15ar  to  tfjc  otl)cv.  Zi  an  saiuara  be  to  be  in  cnii= 
tinff,  tbat  notlj  not  alter  tOe  Bature  of  tijc  aaion  of  Debt 
upon  tf)e  aU)ai-0,  no|  ti^ato  tije  CiCminiilration  to  tijc  place 

ttfittt  tlje^Uiatll  i0»     Judicium  quod  billa  calletur. 

Atk'm(^on  verfus  Corniih.     Pafcli.  icVV.  ^. 

T^C  pUlintiff  UeClarcn  as  SlCmfniffratOJ  durante  minore      (  4  ) 
.ttate  of  '1'^  S.  after  fome  pIcaQings,  tfjere  luas  a  ca.thcw 
JDemurrer,  ann  Jointier  in  Demurrer ;  an  Crception  luas  j'^Sod'^'sp;. 
tafeen  to  tije  Declaration,  bccaufe  tlje  Plaintiff  ban  net 
auerrcn,  tijat  T.  S.  luas  ffill  un5cr  2qc  cf  fcuenteen 
fears* 

Sed  per  Holt  C«  J.  OLiberc  aDminifftntion  i^  ejanten  to 
one  as  ^uatnion  to  an  Infant,  tubo  ijatb  a  llityljt  to  ati= 
ininifter,  but  is  incapable  to  tai^e  it  bp  Eeafon  of  bis 
$©ino?itp,  as  in  tbc  principal  Cafe,  it  continues  till  be 
attains  'i)\$  fnll  Sge :  15ut  tobcre  an  3(3minifrration  is 
granten  nurinij  tbe  ^ino?itp  of  an  Jnfant  €.trcuto?,  tfee 
anminiffration  Determines  as  fcon  as  tlje  Crecuto?  at^ 
tains  tbe  ^qc  of  febentecn*    '€1)2  piaintiff  b»n  3iif  ijt^ciit. 

Blackhovou^hverfiis  Davies.     Pafch.  i^W.  ^. 

ADminiffration  iuas  n;ranteti  to  tbe  6?antsmctber ;  tbc    (i) 
^unt  motjcn  fo2  a  M^uiamus  to  hc^'ot  it  n;ranteQ  to  isaik.2jr, 
ter,  febicb  lyas  nrnieii ;  ant>  note  flje  molten  foi  a  Manda- 
rr.us  to  banc  a  Diftribution,  beinu  i"  fQiu'^l  Degree ;  but 
it  tons  infiftetJ  on  bj>  tbc  otbeu  ^i^t,  tbat  (l^c  lynjs  not  in- 
titled 
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titlen  to  it,  UiwQ  net  fo  neat  ag  tlje  ©?anlimotljer,  fo? 
tlje  (^lantiniotljec  ffanns  in  tlje  Place  of  tijc  S^otljer,  anD 
is  in  tlje  fcconti  ^tQtn  to  tljc  Jnteftatc ;  tlje  aunts  ate 
tlje  Dauffljtets  of  tlje  <55?annmotljer,  anH  Daufffjtcts  can^ 
not  be  in  equal  T>tQUt  toiti)  ti)eic  ^otfjet*  QBefoje  ^UU 
I  Jac.  2.  cap.  17.  if  a  99an  Hieti  luitijout  2Hife  0?  CijilC,  U$ 
$0otOet  fjati  aii,  anU  Ijis  'Biotijers  anU  S)iffers  not&inff. 
Cljat  aa  teas  mane  tijat  tlje  ^otljer  migljt  not  cartp  all 
aiuap  to  anot&et  l|)U!5banti,  tljc  f  atljec  futiiijino;  ijajs  all 
at  tijis  Dap* 

Lamb.Sax.L.      Per  Holt  C*  31.  CljCte  OUffljt  tO  U  no  Mandamus  in  tfjISJ 

Gi'anv.'i  7    ^^Tafc*    05^  tlje  Common  Latu,  t»efo?e  ann  at  tlje  Conqueff, 

c.  5-      '    tfie  Cljilti?cn  botlj  St9ale  ann  female  inljetiten  alihe,  anH  tlje 

Leg.  H.  I.  c.  (igjijjfg  lufjetljcr  Eeal  o?  Pecfonal  tJefcenOeti  to  all  equallp, 

1  Vent.  3i5.  Jn  tlje  JRcign  of  Einn;  Hen.  i.  females  began  to  be  e^ 

a  Vent.  3 17.  cUtticti,  as  to  tlje  Eeal  Cftate,  anH  tlje  ^alcjs  inljeciteo 

equallp  tlje  Socage  ILanti*    about  tljis  €ime,  o?  in  tlje 

Eeign  of  Hen.  2.  tlje  f  atljec  ant»  ^otl)et  tocre  ei;clutieli 

ftom  tlje  Eeal  Cffate  of  tljeir  €ljil5?en,  but  not  ai5  to  tlje 

jperfonal :  anD  as  bp  tlje  Common  latD,  tlje  f  atljet  anO 

95otljct  tocre   nearer  tljan  'Bjotljer  anH  Bitttt,  fo  tlje 

<Sr?annfatljec  anU  «S?ant)motljcr  arc  nearer  ti^an  (Uncle  anH 

aunt :  ann  tljc  ©jant>motl)cr  in  tljis  Cafe  is  tlje  Eoot  of 

tlje  fiAinnjcD,  toljcrcas  tijc  aunt  is  onlp  tlje  15?anclj» 


Arionymus.     Trin.  I  Ann. 

C  6.  )     Per  Holt  C»  jTf  H.  rjcts  eoous  Of  an  ^ntelfate  into  Iji^ 
'^*'^'5'3-  1  ^antis  after  atiminiftration  fftanten,  it 

toejs  not  make  Ijim  Crccuto?  of  Ijis  oton  2Il?onij :  OBut  if 
I  saik.  297.  jje  gets  tljcm  before,  tljo'  atiminiflratiou  be  grantcD  after= 
Dy.''°^6'b.'"  ^*^ttis,  pet  Ije  remains  cljargeable  as  a  to?ono;ful  Ctccuto?, 
swinb.  2S9.  unlcfs  Ijc  ticlitjcr  tljc  (SooUS  o^er  to  tlje  aominiftrato?  he^ 
'.■^"c'^^''   ^^^^  ^'^^  ^Sion  bjougljt,  ann  tljcn  Ije  map  plean  plene  Ad- 

Flr';i'.'        mininravit.     \'idc  5  Co.  33.  b.  F.  N.B.  44.    OBUt  if  IjC  tafeCfi 

ssaik.  16.    upon  f)sm  to  aa  ajj  €,rccuto?,  Ije  i^  cljargcablc  at  all  C- 

i3CIltS* 


Blaiiifield  ^jerfm  March.     Mich.  i.  Ann. 

(7  )  /~r^^  Plaintiff  u50iie!}t  ^roijcr  as  atimim'(!rato?,  ann 
I  saiK  2S5.  J.  tscclarcB  upon  tije  polTcSiion  of  tljc  3ntcftate  j  ann 
i-ar.  14a     gjj  ji^gj;  g^ij'jtp  picuDcn,  tije  Counfel  fo?  tlje  Dcfennant 
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offered  to  0itje  in  Clnticncc  at  tJjc  ^ruil,  tljat  tije  p|Ctcnt!?t! 
Jintcffate  nunc  a  mii\  ano  an  Ccccuto?. 

Holt  C.  J.  tool^  tijis  DfaciTitp,  tl}at  tuOrrc  an  Cltimini-  comb.  9-4, 
ffratoi  li?inij6  ^roi^ec  ii[m\  W  oiuu  polTcfiion,  tfjf  Dficn=  451 
uant  map  ii^^t  a  cyiJi  in  CinOcuEC,  ann  an  Cueiuto?  tip^ 
on  Bot  gnilt))^  Init  'tis  otljCL-iuiCc  if  it  be  on  tl3C  poflcilion 
of  tijc  Jntcftatc,  fo2  tljrre  tfjc  Dcfniisant  euQijt  to  plcan  it 
tn  abatement,  anti  if  Oe  tiotij  not,  fje  fljaii  not  giijc  it  in 
eminence :  ^0  it  iuac  oUec-tiilcD. 

Whitehall  qjerfus  Squire.     Pafch.  2.  Ann. 

A$?9an  poircffet)  of  a  Jl)0|fc  put  it  to  paaurc  to  tfjc  De=    ( s.  ) 
fenoant,  anD  nieD  Jntcfratc ;  tljc  pjaintiff  w.  ocfiitt!  i  ^^^^^^  ^^l' 
tijc  Dcfcnliant  to  bin-p  Ijim,  anO  agrecn  tijnt  ijc  fljouID  lyaMt '"  °  '^'  ' 
t!jc  ^o?re  fo?  I)i0  Cljargee,  &c.  tije  Dcfcnrsant  Inu-icB  Ijim 
ncco^ninfflp,  ann  laiD  out  moi^c  Q9onep  tijan  tfjc  ?;o?fc  tuas 
H)0?tf) :  aftctiuarQiS,  tIjc  Plaintiff  took  cut  Cinininifti-ation, 
anU  nolo  b?oun;Ijt  an  aaion  of  dTroUei;  fo?  tfje  poik, 

ann  Holt  €.  %  IjciU,  tijat  tIjc  aaion  iucultJ  iic,  brcaufc 
tl)t  DefentJant  luaai  a  tort  etcciito?  ^  it  w  true,  fucij  an 
Occcuto?  is  onip  liable  fo?  tijc  Oalue  fjc  tjatlj  rccciucu,  autJ 
tDljen  be  batb  paiD  tbat,  be  is  no  furtbce  anfiuctalUc  as  to 
Cretiito^s ;  but  as  to  a  laiuful  anminiRtato?,  &c.  bt'  iS  ftili  C'-o-  ei.  ss, 
liable  in  refpeS  of  tije  Tort,  in  mcBrsJinn;  tuitlj  luOat  bclangeu  ""''  '^^■ 
bp  Lab)  to  otbers,  anB  tbcp  map  b?inn:  Croiscu  apinflbnn: 
Cbe  l^laintiffs  Confent,  uiben  be  baB  notbing  to  Oa,  tuiU 
not  altet  tbe  Cafe ;  foi  if  be  baB  relcafeB,  pet  be  niigljt 
babc  taken  out  aBminifttation,  ann  bjousbt  an  asion  af- 
tettoarBS. 

OBut  Eyre  anB   Dolben  3iuftice6  contra  j  tbat  tbe   CIctlOn 

tuoulB  not  lie,  becaufe  tbe  paintiff  confcntcB  anB  agceeB 
tbat  tbe  DefcuBant  OiouIB  babe  tbe  ^oik. 
€be  DefenBaut  baB  luBgment, 

Denham  ^erfus  Stephenfon.     Trin.  3  Ann. 

Wlllielmus  Denham,  Gen.  Adminiftrator,  &c.  cui  Admi-      (  9-  ) 
nirtratio   bonoruni   &   catallcruin,  jur'  &  Crcditorum  '^^^ik  40, 
quae  tucrnnt  A.  B.  tempore  mortis  fua?,  per  Thomani  Crodand, 
Artuum  jSlagiRruni,  ("onimilTarium  five  Officialem  pccu.liaris  & 
fpecialis  Junrdidionis  de,5cc.  legitime  fulcit.  dcbito  modocom- 
mifla  fiiit.  anB  COilClllBcS  bJltb  profert  hicia  Cur'  LiLcras,  &c. 

,  N  anB 
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Mod.  Cafes   ,-ji.0  (e  Bcclflrcn  in  Debt  ngatiii!  tlje  Dcfcniaant  a0  t>tit  at 
7 talk.  555.  ^^^  i^P^"  ^15^  ^c^^^  of  iji'i?  a.iccfio?  T  DefcnDaut  Xiznim-- 
rcti  gcnciMifp. 

iSalk.  501.         032.   Raymond  argUCH,  t!)at  t!jC  Cot'tt  COUi^  llOt    tHU 

'  wJ '-''"*'  ^'2^^^'"^^  ^^^^-^  '-^'^'^^■P  P^'tuli'iJ'*  Oati  n  Eigfjt  to  grant  aDmini% 
iLcT/s''  ftratioii;  ant!  tljat  it  bcinff  a  Juvietiiaion  againft  common 
s  Lev.  5 1 1,    i^igfjt.  It  ottfffjt  to  l)e  aijecret!  accoiBing  to  tlje  p^eccUent^, 

iSalk^-V.     cui  de  jure  Ccmmillio  Adminiltrationis  in  hac  parte  pertiner, 
nun  tlje  debito  mode  commiffa  affirms  tfjC  Ef  S"Ulatltp  Of  tljC 

a3ai(nEt  of  pjccccBinn:,  not  tfje  S^ufficicncy  of  tijc  Potucc 
iinD  Juri£t3fSion«  ©f  tijt^  ©pinion  luas  tIjc  tnljole  Court* 
auD  Salkcld,  tof)o  lUaS  tcntip  to  aritue  it  fo?  tijc  piain^ 
tt'ff,  tuns  froppci!  lip  tijc  Cijicf  Siultice,  &  quievir.  $lftcr-- 
iDartsfi  trlKtt  tljc  Court  came  to  (jiue  Sulin;mcnt, 

Holt  C*  3^*  Gould  anO  Powys,  nuitata  Opimonc,  licTD  tljC 

Declaration  to  fee  gooti,  ants  tfjat  tlje  debito  mode  tuag  a 
fuificient  $Ii3erment. 

ann  Hcit  C» .?»  faO,  tfjere  teas  no  peculiar  but  Ijati  tbe 
Poller  of  granting  Cltiminiffration  -,  ann  tfjat  tfjis  toa0  a 
5  Lev.  19?-  ncciilefs  €;raSncf6,  not  fo  mticlj  rcprtieo  latcrlp,  as  it 
fjnQ  been  in  former  Cimcs,  teijen  it  toas  tljousOt  not  cnougij 
fotn  to  fijeiu  an  Jacminiftration  committeti  bp  a  'Bifljop, 
UiitfjOUt  alserriniif  tijcrc  mere  nulla  bona  notabilia.  31utig^ 
ment  pro  Qucr'i  Powel  abininijbp  ijijj  former  ©pinion*  21p-- 
on  t!}is  a  Spirit  of  Crro?  teas  b|OU0!)t  in  Cam.  Scaccar'3 
EnU  !JutJn:mcnt  teas  affirmcU  per  tot  Cur'. 

Lawrence  <verfus  Martin.     Hill.  4  Ann. 
(10.)     A  13  ^tto^ncp,  beino:  fuetJ  as  atmiiniffrato?,  pleatiea  in 

1  Saik.  7;8.  l\  abatement,  that  he  was  an  Attorney  de  C.  B.  anH  a 
fsaik  V"      K^-fpoiideas  Oufter  atoamcD*     Nota  ;  UpOU  a  Refpondeas  Ou- 

aRoii.z77.  fter,  no  Botice  ncen  be  giben  of  it;  fo?  tije  Defenr>ot;t  is 
fiippofca  to  be  attcntiijin:  upon  fjis  Caufc  in  tljc  paper  ta 

maintain  ijiS  Pica*  Mich.  3  Ann.  B,  R.  per  Holt  C*  %. 


sCro.  102. 


H.  2. 


Bonner  njerjiis  Underwood.     Mich.  5  Ann. 
C  II.  )    "P>k€bt  tens  b?oun:l)t  in  tfjc  Debet  &  Detinet  againff  tfie 


Debt  m  Che   \__J  S)cfcnriant,  upon  a  3iu0gment  ^an  againil  bim  as 
*;Xraga.n(i  aBmini(!ratc>,  anK  fuggelts  a  Devaftavit  committed  bp  bim* 

an  Admini- 

ftrator  on  a  Devtijluvit,  and  he  pleads  that  after  the  faid  Judgment. 
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Cije  Dcfcnunnt  plcnns  tfjat  tijc  piuiutiff  fucU  affafnfi  Ijim 
a0  iariniiniarnto?,  rmti  obtaincQ  Jutirjmcnt  -,  niiD  tOat  nftrr- 
lDarli0,  nnn  before  tJjis  asion  li?oun;(jt,  tfje  aDminiffrntioii 
committcD  tiias  rcpcaleti,  anti  committen  to  one  Law,  to 
toljom  be  paitJ  t!je  Refitiiie  of  tfje©ooli<s  of  t!je  :jnteaate,  Ija- 
Sjinff  firft  Oitieficn  Ijimlelf  of  20  L  luIjicO  tfjc  3inte(!nte  ouien 
t&c  Dcfcntinut  fo?  UltiQC^,  €lje  Court  toofe  dception  to 
t\)i&  picaBinu,  becaitfc  tl)e  OefeiiOant  5(0  not  traijei-fe  t!je 
Devaiiavit;  icq  tuitfiGut  dHlaffe  tlje  £)efentiant  couID  not 
lie  cljariyep  in  tlje  Debet  &  Detinet^  anti  tljts  10  tfjc  ufuai 

8BaP  of  Pcclaring  fmce  tfje  20  Car.  2.    Whearly  v.  Lane, 

I  Sand.  216.  I  Lev.  255.  %o  tljcp  Oefiveti  gtetjeant  Hall  to 
taUe  €inic  to  conncrr  of  it.  jfo?  tlje  0ift  of  dje  mion 
i!3  tlje  mam,  tufjifl)  pou  fijouID  trancrfc  ^  but  if  tfje  Jfaa 
be  toit!)  you,  perljnps  m  map  nllotu  pou  to  nmenU  pout 
piea  upon  papmcut  of  Coft0*  €!jercfoie  pou  to  lucll  to 
confinet  of  it. 


ADMIRALTY. 

Beake  verfus  Tyrrell.      Pafch.   i  W.  &  M. 

Vide  fupra  Hil.  3  &  4  Jac;  2.  Ror.  334,  vel  173. 

TRcfpafisi  fo?  taUinn;  a  @)Ijip,  &c.  iDefcntiant  pleans,     C  i-  ) 
Cijat  be  m§  Captain  of  a  Q9an  of  Cllar,  ano  '  ^'"'^  ^• 
tljat  ije  took  ijct  on  tbe  MqI)  %cm  as  a  P?i?e, 
anD  catricD  bet  to  — — ^,  anti  tbere  p?ofecuteli 
bet,  ano  couHemneD  bee  in  tbe  armiiraltp  as  n  Pii^j  See. 
jDemurret* 

Holt  C*  %  €bat  be  toas  Captain  is  toell  cnouffb ;  be 
iieeo  not  fljeto  bis  CouimiiUon:  TBut  it  totb  not  appeac 
boto  tbis  ^bip  came  to  be  a  p^ije,  no?  tbat  tbere  Uias  anp 
Caufe  to  feije  ber  as  fucb,  no?  tbat  tbere  uias  anp  ^lat : 
^be  fubfequcnt  goinn:  to  t\]z  Sinmiraltp  cannot  jultifp  ti}t 
firft  iliegal  Caption.  oacflBes,  it  i$  not'fljetun  tubofe  Court 
of  aumiraltp  it  laas,  mi  before  iubnt  ^uf  gc.  Jodie'  pro 
Quer\  bp  tbe  tubcic  Court. 

Cbis  "tuas  an  Jnteriopcc  fei^eU  h^  tbe  Eaft-India  Compa^ 
IIP,  nntj  tntrien  to  tbe  Indies,  ann  tbere  conuemncti  bp  tbe 
Companp's  anmiua!,  &c, 

CorfeC 
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Corfet  ^erfus  Hufely.     Trin.  i  W.  &  M. 

(  2.  )  A  gjljip  mS  IjppOtijCCntetl  nt  Rotterdam  bjj  tfjc  $^affei* 
Com., 35,  /\  gf  jf^  fp^  fijg  neccffarj)  Eepaic  of  it;  nnU  noto  @uit 
'^  10  eijjainft  tlje  C?9iiflci-  of  tljc  g>()ip  in  tfjc  atimii:n!tp ;  nnn  if 

a  p?o!jit)itiou  lict!)  i0  tlje  iEiucffion. 

Holt  €♦  3]»  Cljc  ^^i^.tta•  map  in  Cafe  of  i!5cccflitp  patou 
tlje  @)()ip,  tijo'  at  lanti  5  but  Ijcrc  iss  no  Colour  fo?  a  p?0' 
Ijiln'tica,  fo?  it  i0  a  (I9attcc  p^opcrfp  triable  bp  tlje  ^ari^ 
time  ILato,  nuD  tljcp  Ijane  no  EemcBp  st  Common  Inui- 

Dolben,  Eyres,  ant!  Gregory  apecn,  auU  a  ^OnfultntiOU 

luae  alcartscB  ^  anti  Dolben  fain,  Ije  toouB^eti  tijat  tljio  couI5 
be  matie  a  Clueflion,  fuice  it  teas  aCmitttH  tIjat  tlje  i^onep 
tons  fo?  tlje  mt  of  tlje  Sljip,  but  if  t!je  C^ailcr  Ijao  em-- 
plopetJ  tlje  ^oncp  to  Ijis  oiun  fflie,  a  p^oijibiticn  fijoulO 
jja^'e  fione* 

Bayly  ^erfm  Grant.     Trin.  i  1  W.  5. 

( 3. )     ^T^]g)C  ipate  fufU  tlje  ^^af[cr  fo?  m^m^  ii^  tlje  aumf- 

I  saik.  53.      J_    tiiltp,   a  p?ol)ibition  Uia0  mobeD  fo?,   becaufc  tijc 

C^afier  Ijimfcif  couin  not  fue  tijcre,  anu  tlje  ^nte  toa0  not 

in  nature  of  a  ^3atincr,  but  tuae  to  fucceeH  tlje  Rafter  if 

Ije  DicB  in  tlje  dopao:^^* 

Dciiiet)  per  Holt  C»  3.  lo?  tlje  Rafter  contrngg  tnitl)  tljc 
£Dliincr0,  but  tlje  ^ate  contrnss  luitlj  tIjc  Chattel*  fo?  Ijisf 
2Ha!jc0,  a0  tIjc  reft  of  tlje  Mariners  So* 

Johnfon  'verfus  Shepney.     Mich,  l  Ann. 

(4)       A    ^"'JJIP  ^t  Bofton  i\\  New  England  tua0  IjVpOtljecatell  b|» 

s  c°i^sdk  ^  t^^^  ff  after  fo?  Bcceffaric^,  Ija^iino:  been  in  £)ifttef0 

55.         '  at  £)ea  ^  nnB  being  libellcti  againft  Ijcre,  a  p?ol)ibiticn  uias 

6 Mod.  II,  jijd^jct!  fo?,  becaufc  tfje  Contraa  appear'D  to  be  upon  lanD, 

1  venr.  32.  cucn  cu  tijc  libel.     Jt  lDa0  urgcn  againft  it,  tIjat  if  tlje 

=58-     '  2Dii!rcf0  lu[)iclj  occafjon^  tlje  Contraa  be  on  @ca,  tijo'  tbe 

I'sidV,?'  '^-iJ^ngs  Be  Isarijainct!  fo?  at  lauti,  (fo?  tijcp  cannot  be  Ijao 

aKeb.  5u,  at  €ca)  tijcp  Ijauc  SurisDitfion,  otljcrtoife  tlje  p?t{uDice 

Hot  T-  ^-GUitJ  be  intclctable  tti  .€ainn:ation«   SnU  Benfon  verfus  Jef- 

Moil.'ifb.  2.    fries,  Hill.  96.  ina0  QUOtCU* 

cap.2.§  14,1  5. 

3  Mod.  .44.  ^  Holt 
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Holt  C.  3.  eilfjen  n  Sljip  10  in  Diffrcfs  in  ftec  (Llcpnoc, 
anQ  {jppotljccntcD  iiv  J^cccflarie^,  U)C  nlfotu  tfjc  amiuraltu 
a  Jiin'SQiaion,  fa2  rljcre  is  no  otljct  Uiiav  fo?  Ijim  to  (javc 
CrcDit  Intt  tijat;  anD  tljcy  can  ija'je  no  JUcmcCv  liu  cue 
laU)  asjainft  t(jc  ^()ip.  Cljisi  l^oint  tuas  argucB  anU  iC' 
foltJCD  iip  alf  tJ)C  luDgcS,  in  tfje  CnfC  of  Croftwick  verfus 
I.owfely,   I  \V.  &  M.  vide  i  Salk.  34. 

Taut  tfjc  Lilid  bctnn;  niraind  tfjc  ^^Oip  ant)  parti),  tljc 
Court  faiD,  tf)CP  lnoulo  fcntJ  a  pjoljibition  as  to  Ijim,  un= 
lef£S  qiiatenus  (t  is  nccclfaru  to  maUc  fjim  partp  toruarBs 
tijc  Conticmnatfon  of  tijc  ^Ijip  •,  ano  fo  it  luas  none*   For 

Prohibitions  to  the  Admiralty,  and  other  Matters  concerning 
that  Court  fee  Carthew  26,  52,  166,  294,  398,  423,  474,  and 
518.     See  alfo  Skinner  59,93,  230,  279,  334,  361. 


L 


Brown's  Cafe.     Pafch.  5  Ann. 

Jbcl  in  tljc  Court  of  atimiraitp  fo?  ^eamcnss  aliases,     (  5. ) 
ano  t\)t  Dcfcnoant  tfjcrc  pleaticri,  tfjat  bi>  tOc  crp^cfo  no  Prohibi- 
aijrccmcnt  tijcrc  luas  no  lanning=po?t,  till  tfje  ebip  re-  AZl^a^- 
turnrt  to  London,faj  tijat  tlje  Sljip  luas  to  go  to  tOc  €3a{1^  t.iuftcsc'.. 

of  Guinea  iuitf)  ^QQ'O^},  antl  tO  tCturnliaclt  to  London,  '^Ije  [^""j('7/i 

®Ijip  failcu  to  tljc  Coaft  of  Guinea,  ant»  in  Ijcr  Ecturn  luas  tuaicoun."" 
tafeen  bv  tijc  French.  ^11  tijis  luas  plcaticn  bcIoU),  ann  tfic 
Court  tljcrc  DiD  aiyaru  us  to  Orpofitc  tIjc  ^oncp  m  Court, 
to  attrnn  tIjc  €'ucccrs  of  tlje  Caufc.  ana  m  Ijauc  an 
affinabit  of  tl)is,  ann  pnip  a  p^oOiOition,  iuljicb  uias  He-- 
uieD  per  Cur\  bccaufc  t(jis  is  3!urieinu  of  tfjcir  pjacccQ-- 
inijs  biiolu  in  tljcic  JuriSQiaion,  auD  pour  Ecmcop  is  bp 
appeal, 

Hoir  C.  3f.  fain,.?'au  cannot  Ijatje  p^oijibition  to  tijc  an-^ 
miraltp  Court  bcfojc  Sentence,  il-cus  to  Court  €lni\liAn. 

Gawne  -jerfiis  Grandee.     Mich.  5  Ann. 

Tii)€:  Dcfcntiant  m^  otljer  teamen  lifacUcB  in  tfjc  an^     C  6. ) 
niiraUiKCaiirt  fo]  tlunr  aiajjcs,  anti  fctfon!}  in  tlicir  ^„  ^^^\^^l'"- 
libel  tijat  tnci)  Uicnt  to  fuel)  a  15lace,  02  Coad,  in  tlje  Fad-  for  totho 
Indies,  ann  tljat  tije  plaintiff  Ijati  not  paio  tljcm  tljeir  ^ JX;'/^*;;^ 

QUagl'S,    Sec.  thcPlaintiris 

^ir  Jvneb  Montague  moUCtl  fO|  a  l??Ol)ibltiOn,  fOJ    tljat  Anfwtr 

Court  ii)iH  not,  bv  tJjCir  mm)  of  p^ocectJinn;,  rrceiuc  our  ;rken\"u?p''. 

on    Oitlj,   a:ii  the   Manners   h.id   <*  ContraQ  under   Hand    and   Seal  ,  but    the   Prohibiiio!! 
denied. 

o  anfiuer, 


so  ADULTERY. 

anflucr,  but  upon  ©atlj ;  &p  Val)\tl)  uicfind  iBC  tDi'll  be  fo?cc5 
to  Difcoijcc  tijat  tue  trnncti  to  tOe  Eaii-Indies,  nnH  fo  in-- 
cm*  a  pcnaltp  infliacu  bp  3a  of  parliament,  tuijicfj  10  ge^ 
iictal,  p^ofjibitino:  all  tfjj^SubieSjS  of  England  to  trace  01 
traffics  tijere,  eccrpt  tfjep  ijane  a  licence,  c?  arc  of  tljc 
Eaft-india  Companp*  Q3cfit!e0,  tljefe  ^arinecs  (jabe  a  Con^ 
traa  untier  lipann  auD  @ieal  fo?  tOeir  miagcs,  on  inljiclj  tf)ep 
map  ftic  at  laiw.  Ol3ut  tfje  p?oljibition  uuis  tenicD^  fo? 
it  16  reafonable  anti  juff,  lufjetfjer  tijeir  ffoinri:  tljitfjcr  toajs 
intDfuI  0?  not,  tljat  poii  fljoiilti  pap  tijem  tijeir  esiaryes* 
Cfjcre  10  no  unlatuful  aa  fuBgeften,  anB  if  tfjcrc  be  a  Con-- 
traa  untier  lJ?anD  ann  €)en!  fo?  tijeir  JKLlaijefi,  pet  tlje  90- 
miraltp  map  Ijauc  3^urisBiaion  tljerecf  as  incioental ;  but  if 
tljep  jiitifre  contrarp  to  our  laio,  luc  luill  pjoljibit  tljem»'But 
tljep  on  tljc  ctljer  ©ine  Benv  tlje  Contraa  to  be  as  pou  Ijatic 
raicDijet!*  If  3  fteal  (Sootis,  ana  tfje  riijljt  ©tuner  taheis 
tfjem  from  mp  denoee,  tije  (Hentiec  map  fue  me  in  Cquitp 
to  enfo?ce  me  to  Difcober  mp  Citle  to  tljofc  ©ootJS,  ano 
3!  fljall  be  enfo?ceU  to  anflucr* 

AD    U    L    T    E    R    y: 

Rigauk  ^verf^s  Gallizard.     Mich,  i  Ann. 


(I) 


Om  a  p?oljibition,  tl},?  Declaration  fct  fo?tlj,  tljat  at 
tljc  hellions  of  tlje  li)eace  l)elD  at  Weftminacr  on 
fuclja  Dai'  anti  Jt^ear,  &c.  tljc  plaintiff  teas  intiiaeti 
fo2  malu'nn:  an  aiTault  upon  Louife  Rcgault,  tbc  De- 
fennant's  OLlife,  bii*tlj  Intent  to  Ijabc  Carnal  l^notulenge  of 
Ijer,  anti  it  tini?  lain  to  beaijainlr  tlje  peace  of  tljclAinQ:,&c. 
i^ntitljat  tljc  noln  DefcnCant  lifeeinife  b?ou0ljt  an  Saion  of 
Ctlfault  auD  asatterp  aLTainftljim,  luljiclj  tuas  nlfo  laiD  to  be 
contra  Paccm,  unjiclj  ^'Uit  is  0ill  DcpcnBinff ;  anU  pet  tf)t 
faiQ  Defcntinnt  Ijas  ojCcreti  liim  to  be  fueO  in  tlje  15ifljop  of 
London's  Coutt,  fo?  Solicitation  of  tlje  Mh  Louife  Ri- 
gaiilt'0  dljaititp,  to  commit  atiulterp  luitlj  Ijinu  €:ije  £)£- 
fentiant  picaBo  fo?  a  Confultation,  tfjat  b?  10  not  ci)arn;eti 
bcioiu  fo?  anp  of  tljc  Crimes  allebgeD  in  tlje  InOiament  0? 
Slttion ;  anu  to  tljis  Plea  tljcre  is  a  Demurrer. 

oep  HoltC.  I.  '^fjc  p?oljibit(on  ouo.!jt  to  flann;  it  featJ 

but  one  intire  aa,  anu  tijep  bcloiu  cannot  Bim'Dc  it ;  fo?  tnc 

plaintiff  in  tlje  p?aljibitfon  Ijao  aiscrreli  tl)c  J?aa  fo2  toljicfj 

lie  luas  iuBiacB,  ann  tljat  fo?  vjijicij  tljc  ©uit  is  beloiu,  to 

5  be 
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lie  tljc  fame,  iDlji'ci)  fljoiiio  fjaue  been  tvaucrfet!,  nnn  tfjat 

it  tuns  fa2  otljcc  €aiifc  tDnu  in  tijc  Jn3i&mcnt,  dec.    If  a 

^nu  folin't0  a  monwu,  aaD  goc^  ijcut!))  to  Uioji^  I'Jitfi  {jcc 

at  firit,  nnn  teljcn  fjc  fiiiDS  tljnt  Uiil!  not  no,  Ijc  p?occcD3 

to  f  o?ce,  It  IS  all  one  continucD  as,  {5cn;ini;ituj  iiuti)  tfje 

jnfinuation,  ant!  cnBino:  luiti)  tljc  foKc:  ?aiQ  tOis  hzinrs 

an  attempt  nnn  S)0{intation  to  3'ncontinrnc)),  ccupIcD  toitlj  iCro  is^. 

jfoKc  anl!  Oioicncc,  it  Doc^  In'  Ecafon  cf  ti)c  iFo?cf,  luljicfj  -  J^b-  j^p. 

ifi  Ci'mpoja!,  buonit  a  €rnipc?al  Clinic  in  tl)t  luljcle*  3n  J  siT^vs' 

:jnt!iamcnt   lyiil  not  iie  foi  a  plain  atittltci'i>,  Init  libel  Paim.sJ^. 

ill  ttjc  'apii-imal  Court  UnH.    ann  tfjc  Latu  intiuliycs  tfje 

ipueOanU  mi)  an  aaion  cf  aiTauit  anO  OSatterp  Un  tijc  Jn- 

jtirp  Done  to  ijim,  tljo'  it  be  luitD  tfjc  Content  of  Ijis  ^ifr, 

tiecauCe  tije  Lato  luifl  not  alioiu  l)rr  a  Confent  in  fuel)  Cafe, 

}je  Ija^ino;  an  intrrcff  in  !)fr :  anti  ije  comparen  it  to  tfje 

<2rafc  of  callinB'  a  caoman  miwt  anii  Cbicf,  tbetc  fi)c  fi)all 

not  €)plit  ti}c  Oilo^nd,  ann  puniilj  bim  beloiu  fo?  calH-ig  fjcc 

a  22Hjoje,  ant!  at  latu  fo?  caflinff  brr  a  CIhcc, 

Holt  Ctj.  :j»  agteetJ,  if  nmtltrri'  be  committed  tuit^  ano= 
tljcc  .^an's  Mife,  im'tfjout  nnv  Jfojce,  but  bv  bet  oiunCon- 
fent,  ti)a'  tlje  DusbanD  map  batic  aflault  anti  13atterp,  anO 
lap  it  Vi  &  Anriis,  pet  t()ep  fl)al!  in  tbat  Cafe  punifij  beiotn  ^  {ji"  4S3. 
ioi  tbat  beip  ©ffenc>;  becaufe  no  Jn"oiSment  Iie0  at  Com=  1^^°^  ^^'' 
nion  laiy  fo!  fucb  an  aiTauit  anti  03atterp,  ncitfjef  fljnil  Rait.  rrei^. 
tbe  il;u0banti  ann  iKLlifc  join  in  tfje  asion  f  ^nD  tljetcfo^c 
tfjep  pjoteeti  beiolu  eitOet  Cibillp,  tbat  is  to  Bi\)o?ce  tbc 
^usbanti  anti  iKIife,  o?  Ctinn'nailP,  becaufe  tlje  ^^atties 
tuete  not  cnniinallp  pjcfffuffi"  aboije*  anti  tfje  ti'Ui-  action 
Co?  tfje  i3U5banti  mind)  Cafe,  i0  a  fpccial  action,  Q.uia  tbc 
2!)efentiant  rapuit  bis  Klife* 

Cur'  accord',  fo^  t&at  tDc  ©ffciice  ij5  uot  mcctlp  Spiiii'ial. 


A  D  V  O  W- 


A  D   V  O  W  S  O  N. 

Btjhop  of  Salisbury  i;.  Phillips.     Mich.  1 1  W.  j. 

Rot.  377. 

(  !•  )     "|^J15 Quare  Impcdit,  plaintiff  €tCClltO|  touiits  tijat  A.  auU 

Lmw'/o84    I    ^'  ^^•'■^  ^^^^^^  "^  ^^^  ^^  3!oint=(lLcnnnt0  of  tijs  aoijolu^- 

to  1190.        I    fon  ut  de  grofio,  aiiD  bP  JuDcntutc  n0i'ccti  from  tfjence^ 

'  I^'IH''^'^"        fo^tO  to  lie  fcifcD  tl)crcdf  a?  Ccnnnts  in  common,  ram 

*  **  ■  "^'  not  as  3:ouit-€fnant0,  anti  tijat  tijcp  ana  ttjcic  rcfpcaiuc 

^eits  fljoulD  jj^eCent  fcuctali)'  anD  bp  Curns,  ano  fljcuis  feijE' 

,  Mod  o-     '■'^^J  P^cfentntiono  altcrnattip,  &c.  ann  tijcn  makes  Citic  in 

fjimfclf  unticc  tjjis  agreement :  Cije  'Bifijop  claims  (Hitle  fap 

lapfe.   paintiif  replies,  tfjat  yis  (ZTeaato^  p?efentcn  Symes 

luitfiin  fir  #fontijs,  nnO  tlie  OBifljop  rcfufeD  !)im.    Dcfen- 

tiant  rejcinen,  Ijc  lyatte  ijsm  t{j?ee  DavsCime  to  prepare  fo| 

^iScamination,  ann  ije  nciier  came  aijain ;  Abfque  hoc,  tijat 

tijc  Ooj'fljap  refufeQ  Symcs  at  tijc  li)?efentation  cf  tljc  Ce-- 

co.  Lit,  i(j4.  ftnto?.    Clfter  JlTue  joineti  ann  a  (Llcrliia  pro  Qiier',  anD 

^'  Jutin;ment  in  C.  B.  €rro?  luas  liioiigljt  in  tljis  Court. 

Carthcw  obKi'^f^  t^at  tIjc  13Iaintjff  ijan  no  €it!c ;  fc?  tIjc 

Agreement  to  p?cfent  by  Cams  oiti  not  fcijer  tfjc  EiijOt, 

tlje  2nticnture  cin  not  toosfe  a  l^artition,  but  an  Slgrce-- 

ment,  fefjicl)  is  nolo  bjouen,  fo?  lnf)iclj  tlje  Plaintiff  map 

take  Ijis  proper  Ecmeop. 

Hoit  C.  %  ijclD  it  to  be  a  trooB  partition  the  firfl  Time 
it  was  fpoken  to,  fapinij,  tijat  luljcrc  tIjc  'Cijiug  ano  tije  ]pio-- 
fits  arc  t!)f  fume,  a  partition  of  t!)c  Profits  is  a  parti^ 
ticn  of  tlje  Cljiiig.  ^aftcriuarris  Uiijen  3iur!a;ment  loas  af^ 
fiimeti,  ijc  fuiD,  COat  a  Compontion  migbt  be  citljec  h]^ 
EccG?i:5,  01  by  Decn,  0?  bp  parol.  €i)at  if  citijer  P?ii3ics 
in  IMoon,  as  Copartners,  0?  S)tranBcrs  in  051005,  as  Ce-- 
nants  m  Cciiinicn,  01  J,Gint='Ccnants,  agree  bp  iS.eco?ti  to 
p^efcat  bp  earns,  aiiifi  one  p^fent,  tlje  otfjer  i^  not  bp  an 
dlfurpatibn  put  to  a  Oluarc  impedir  J  ant!  tIjat  mbetljer  tlje 
p^cfriitation  be  hp  cut  pjibp  to  tfje  agreement,  02  hv  a 
^trcuigrr.  Vide  Wdl  2. 5.  2lnft.  36:.  2.  Cijat  if  eit'ber 
p^i^icsin  'Biooti,  as  Parceners,  o?  Strangers,  asCcnants 
ill  ^^ouiUion,  0?  Joint  ■Eenants,  agreed  bp  Deen  to  pjefent 
bP  ttirns,  ti)z  Conipofjtson  is  goon  5  ann  if  it  be  once 
e.icfutcti  ca  all  €-iDc6,  Ijc  tbat  brings  a  Quarc  Impcdit  neeD 
ccEnt.  496.  nr-it  mention  tfjc  Compcrition*    Vide  Dy.  i^.    ^d\y,  Qdp 

Dyer  29,  5  ju)nt;oI  . 
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l^ntol ;  fo?  fo  a  Compofitiou  maj)  be  betuiecn  pacccnens ; 
but  bettucen  ^^trnngcris  in  0510011  Compofitiou  cannot  bz 
tuitDout  ^tZ^.      Vide  F.  N.  B.  60,  62.  d.  f.     11  H.  4.  3.  b. 

Siutiffment  atRrmen* 


AGE. 

Anonymus.     Mich.  ^  Ann. 

Holt  C*  3!*  f  €:  fjan  been  atJjuHiycti  ttjat  if  one  be  bo?n  tfje    (  i. ) 
fitft  of  February  at  dcuen  at  jOiirljt,  ann  ^^od.  215. 
tlje  laff  of  January  in  tlje  €tucnt?-ficft  f  ear  tf'\t:ll°' 
of  ijis  3ffe,  at  one  in  tfje  ^ojnino;,  Ije  2Saik.4i}, 

maltegi  Iji^  mill  of  lann^,  ann  nicis,  'tisi  a  ijooti  mm-,  fo?  ^^^'^'■^■ 

Ije  Uja0  tljcn  of  age* 


AGREEMENT. 

Knight  md  Keech.     Int.  Mich.  4  Rot.  60.  Pafch. 

5  W.  &  M. 

CASE:  (Upon  an  agreement,  in  lubiclj  tljc  Dcfen--     ^-^  ^ 
Bant  p'omifcti  to  aflsgn  to  tljc  l^lnintiff  all  tljc  skin.  sU 
lp)?ofit6,  toljiclj  accriicn  bp  a  elopage  mane  hp  a 
eijip  of  tljc  firft  l]5ucbanti'0  of  tSjc  Ollife  of  m 
SDcfentjant;  anti  "BicacI)  afitffncB  tfjat  tijc  DcfenBant  non 

pcrformavit  agreamcntum  prxdid'.    :jiruc  jOineti,  anti  a  Qlec= 

tift,  ann  Jucamcnt  in  c.  B.  fo?  tlje  Plaintiff,  anu  Crto? 
biousljt,  bccaiife  tlje  'B?eaclj  luad  too  tjcnetal  ann  uncertain  ^ 
fo?  Ije  cotij  not  fljcto  in  tuljat  Ije  nin  not  perform  tl)e  atjree^ 
nicnt,  as  Ijc  ouijijt  to  no*  as  in  Couenant  to  repair,  be 
cupi^jt  to  fl)Cto  tljat  tbc  ^oufc  iuas  nefeaiije  in  fucO  a  l^art, 
ant!  tljat  tl)c  Defcnnant  ban  not  repairen  it  5  ann  to  fap 
tljat  be  ban  not  rcpaircn  ijenerallv  i^not  goon  ^  non  allocatur, 
jfoj  Hole  C.  3^.  ann  Eyres  Iiuft,  fain,  3if  t(ji0  \m  been 
upon  a  Dcmutrcr,  it  UJOuin  babe  been  ffoon  -,  but  it  being 
^  P  aftec 
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after  a  (Kertiiff,  it  is  beponn  Clucffion :  Jfo?  t!jc  pMintiff 
toouID  not  Ijnije  Ijfln  DamarrciS  iji^nt,  if  Ijc  fjats  net  p?oDcQ 
n  ffooH  'B^enclj,  nun  ijere  tfje  aiji'tcment  is  finrrJe,  fcil.  to 
nfligiu  ®o  tijc  Bon  performance  i^  tfje  Bon=aftin:nment, 
nnn  it  faeinn;  neffatiije,  anti  in  tfje  mopn  of  tlje  agreement, 
tlje  3!iit»D:nif»t  m$  affirmeu*  3  H.  6. 8.    9H.  6. 16. 


AMENDMENT. 

Walker  'verjus  Slackoe.     Hill.  6  W.  &  M. 

(  1. )  irB  tlji0  Cafe  an  atto?ncp  ijasje  a  Bote  to  tlje  Curfito? 
s  Mod.  16.  I  tijiis :  Inter  A.  in  Crcfpaf0,  anU  fiU  DcfenBants,  na= 
^^'  I   niino:  tijem,  one  of  tije  Defentiants  is  tJcat,  mai^c  out 

-•^  a  dlrit  of  <&tm :  Cljc  Curfito?  mattee  it  out  in  titz 
iI5amc  of  four  onip,  anti  omits  to  fap  tfjat  tlje  otljer  is  tican* 
3t  Uias  moDeti  to  Ija^e  tijis  amenUeu  -,  but  tije  Counfel  fo? 
tbe  Plaintiff  infifteD  tljat  it  luas  an  Crroi  in  lutigment, 
tuDicl)  is  not  amcnDable* 

Holt  C.  %  3.  luill  tell  pou  a  Cafe  idjcreih  an  ©milTion 
of  tIjis  JI5aturc  tuas  juBQet!  amentsable :  In  £)ebt  on  a 
'Bonn  againft  an  ^^eir  tofjercin  ijc  uias  bounti,  tfje  Curfi- 
.  cro.  147,   to?  mane  out  a  mxit  in  Wtl)  lit  tjiry  not  erp?ffs  tfjat  tl}Z 
'4^-  i|)eir  loas  bounn,  as  perijaps  tbinUinn;  ijim  bouuD  U)itbout 

it;  pet  after  ClerDia  it  luas  amcnticD  anD  put  in,  Uibicf) 
toas  an  Crro?  in  Ijis  Jungment,  ann  amenbable  becaufe  be 
ban  tbe  'Bonn  befo?e  binu  2n  tbe  Cafe  befo?e  us,  tbe 
Botes  to  tbe  Curfito?  mere  as  full  as  neeH  be* 

Mich.  7  W.  3.  This  Matter  was  moved  again. 

(  2.  )       A  BD  bp  Holt  C*  3.  tbe  ®irit  of  Crro?  is  not  gootJ, 

I  Sid.  104.    £\  fo^  all  tbe  parties  to  tbe  firlt  Jutiirment  cusbt  to 

Vlcv/q.    loin  in  Crro?,  anti  it  appears  tbcp  banc  not  Done  fo  bere^ 

«  Mod.  155  it  not  being  faib,  be  tbat  is  omit'ten  is  neao,  tbe  U\tit  of 

€rro]  is  ili.    OSut  fuppofing  tljis  is  onlp  a  ^giffafee  of  tbe 

Cuvfitoj,  tbe  €:iueftiDn  is,  if  it  be  amcnnable*^  ann  Uic 

are  of  ©pinion  tbat  it  is  not,  becaufe  tbis  is  a  C^lrit  to 

I'cDcrfe  a  3iungment;  ann  tbe  S)tatutcs  luere  onlp  mane 

5  to 


AMENDMENT. s;5_ 

H  nmmtf  Ultit?}  foi  tl)t  €)iippajt  of  tfje  JuUffment :  gia 
ij5  8  H.  6.  c.  12.  Jf  tOi's  jfamt  toei-e  nmennalilc,  it  mtifl  not 
be  at  tfje  potion  of  t&c  DefenD»int,  fo?  no  ^an  can  pMv 
to  amcno  anotijcc'e  pica  o?  4K,U-it,  tijo'  fjt  map  tafee  aD= 
uantaiyc  of  it ;  CUcrp  one  map  ^uc  o?  piean  as  Ije  tfjinfe^ 
fit ;  anti  if  tljis  luerc  nHolucn,  it  iuoulD  fo?ce  tlje  plaintiff 
to  Sue  in  anotijcc  manner,  ano  it  i<j  not  uiitijin  anp  of  tlje 
©tatutejj  of  s^ImcnDment. 

3!n  Blackamorc's  Ciifc,  tlje  JuUffefi  fjatie  poloet  of  51-  §  Rep.  158. 
menument  in  affirmance  of  3)utiD;ment0 :  anD  in  no  Cafe 
tiJbatefiec  oin  tije  Court  amenti  to  fet  afioe  a  JiiOffment, 
but  to  fiippo?t  it ;  ano  tljnt  tuaa  tlje  Defiijn  of  all  tlje  Sua- 
tiiteis*    €lje  ^Itit  uin?  qiiafljen. 


Greenwood  and  Piggon.     Alicli.  7  W.  3. 

John  Greenwood  plaintiff,  apinft  tlje  Defentiant  Thomas,      (  3.  ) 
toljo  came  anti  juftifieB,  tlje  plaintiff  replied  anu  took  skm.  591. 

3lffue,  &  hoc  pra:did'  Johannes  petit  quod  inquiratur  per  pa= 
triani;  &  pritdid.  Johannes  fimiliter,  Ulljcre  it  OtUTOt  tO  bC 
Thomas;  it  luaS  OliJCSet!,  no  IIluc  is  joined,  tljC  piea  Eoll 

anH  Nifi  prins  Roll  iDcre  ui?cnff,  ann  fo  toas  tlje  paper 
'Book  ;  tlje  Court  ruleo  it  to  be  amentJcn  Niii  caufa,  &c. 

loi  per  Holt  or.  3;»  Jt  i0  a  ^ifp^iflon  of  tlje  Clerk,  ap' 
parent  in  tlje  J^ature  of  tljc  ^Ijino:,  anti  tijerefoje  amcnn= 
auie,  tljo'  miffakcn  tijjouijijout,  as  luell  ajs  if  tlje  pica  Eoil 
HI  Nifi  prius  Eoll  IjuD  been  riijOt* 

Cox  qjerfiis  Wilbraham.     Pafcli.  13  W.  3. 

Action  of  Cobenant ;  tije  Plaintiff  afligns  a  "BicacD     ( 4-  ) 
upon  tlje  C21O?tl0,  That  the  Defendant  had  not    made  *  ^^>^-  J"* 

done  or  fuftered  anp  38  0?  Cljino:  to  incumber,  &c.  nnD  tlje 

'B?eacl)  luajS,  Qiiod   ad  Sdllon.  Ceftri;^  tent.  &c.  Anno,  &c. 

utlagar.  fuir.  €lje  DefcnOant  tsemurreo,  ann  tlje  Dccla-- 
ration  toas  ^clti  Baugljt  fo?  Incertaintp  luljen  02  lu&at 
Cetm  tlje  0atlatii?!>  luas  Ijats  -,  on  tuljiclj  Counfcl  mobcti 
to  amentJ,  anu  inufl'ctJ  tljat  tljcre  luas  no  Difference  be- 
tloeen  after  ClertsiS  ann  Demurrer* 

Per  Holt  C.  I.  Jf  tlje  Dcfrn'aant  Ijan  pleatsen  a  plea  to  .cro,i47v 
tbe  Eigljt  02  in  Slbatemcnt,  it  sm'ijfjt  be  reafouable  to  alloio  j  ^'^^  54- 
an  SlmenBmenti  but  to  amcnn  upon  Demurrerj  lu&en  tljigi !  Le?/??. ' 

mat» 
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map  be  tlje  Caufe  of  tlje  Demurrer,  tooum  be  to  enfnarc 
tlje  Defennant  tuitljout  Caufe* 
^(je  potion  toaj)  uifaUometi* 

The  Queen  njerfas  Tutchin.     Mich.  J  Ann. 

is-:)  \B  Jnfo?matian  tuajs  erljibiteu  a^amft  tfie  Defennant  b? 
Mod.  Car.  i\  jijg  atto?nep  General,  fo?  contriijinff,  compofmo;  ann 
285.'  '''^'     pubiifljinff  a  certain  fcnitious  libel,  intitlcn,  The  obfervator  ,- 

1  Sdk.  51.      jjim  pleatiinff  Bat  guiitP  in  Trinity  €erm,  a  Venire  fac'  m^ 

iffueti  out  to  tbc  €)l)eriff6  of  London,  Mjcrc  tbe  jfaa  tnais 

laiO,  returnable  die  Lun;E  prox.  poft  tres  Sept.  Sanft.  Mich. 

ano  tbc  Diftringas  iua0  tljeu  atoarnen  on  tljc  EoU  in  tlje 
common  Jfojm,  &c.  'But  tlje  Diftring.  bp  .^iftal^e  toais  tefteo 
tlje  24th  of  October,  iii{jerea0  tfje  Venire  iuais  returned  tbe 
23  d.  anti  after  (Hernia  fo?  tlje  €lueen,  it  luajs  motcD  in 
arreft  of  2utipient,  tljat  tijiss  tuas  a  Difcontinuance  -,  but 
tlje  £lueftion  iua£S,  toijetljer  it  mijyljt  not  be  amenneti  f 

Jt  luajj  argueu  it  migljt  be  amcntieti,  ann  tbat  it  toajs 
amcntiablc  firil  at  Common  lato,  ano  fecontilp  bp  tlje  %w 
tute  of  H.  6.  eee  amendment  of  an  3!ntiiament,  acco^Ding 
7  Ed.  4,  .5.  ^p  jj  j^^eccBent  in  Edward  tlje  4lf&  €ime;  anti  befo?e  tlje 
jEd.'g'i^^  statute  of  !SmcntJmeut0,  Cibil  anu  Criminal  ^attergj 
3  Lev.  410.  ^tjci;e  ameutscB*  €ntrp  of  an  Cffoin  tune  amenDcn ;  fo  Cntrp 
F."x  Amend  cf  ©oucljer  to  OLlarrantj):  ann  Default  of  p^ocefjs  ijs  a--. 
^^■  menoablc  anp  €ime  bcfo?e  JiuDfiment*    after  IlTue  joineD, 

"  Ed.  5. 19.  j{jj^.g  ^^^  jj  Diftringas,  anti  uo  atuarti  of  a  Tales  on  tbc 
fo?:  '  EoU,  ano  tijcre  beinn:  a  Tales  on  tlje  T^nck  of  tlje  airit, 
cro.car.56q.  (t  ma0  amcntiet!.  Clje  Keco?ri  tnais  of  fuclj  a  one,  gentle- 
Bro.^Am.  26.  ^^^^^^^  ^^^^  ^^^  jj,j,  ^-^-^  p^.^^^  j_^j,jj^  (©entlcuian  loasi  omittcD, 

i-ui.  Amend.  auD  it  luas  amcnBcO.  Sin  €rcfpaf0,  tlje  Eeco?t>  tuas  of 
I'sid  -  ^'^°^-  ^Damage,  ann  tlje  Qleroia  lool.  ann  tljie  ^ilfaftc 
S59.  ■  ''^'*'  toais  amenneD  a0  a  95isp?ifion  of  tbe  Clerl?.  2)n  Uie  Ven. 
aBiiift.  55.  fac.  s.  s.  tuas  returneo,  anu  fo  toas  tlje  Difiringas,  but  tljc 
Dyci  -,46.     p.^j^^j  ^j.m^.j^f^  ^j^jj^0  D.  S.  ann  tljat  Variance  being  moDen 

ill  arrcft  of  3uHD;ment,  it  lua0  luOuet  amenDable;  anO  all 
b))  tlje  Common  lato.  €:ijinQ;e  of  tbe  fame  feature  uiitfj 
tliis  iuere  anienoet]  at  Common  Lato  -,  anB  tbe  S)tatutc 
mal<f6  no  aiternticn,  but  tuljcre  it  is  erp?efslp  fa* 

Holt  c»  J*  Jti'ssnotamenoablet  ca:njatel!er  bp  tbe  Com- 
mon liUn  mirdjt  be  amcuBct!  in  Cibil  Cnfcfi,  Id«0  at  Com- 
mon liUD  nmcntiablc  in  Ciiminal,  ana  fo  it  i0  at  tl)is 
Dot) :  lout  tijid  tons  not  nmnicable  at  Common  lata, 
bccaufe  it  iBouiH  warrant  a  ©rial  tljat  m^  ti'ieD  loitljout 
5  autljo^itp 
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gutljo^iti',  anH  tt\c  amendment  Uioulti  ht  contrary  to  tl?c 
'QTrutlj  of  tlje  Jfact*  3X  is  n  S^iftaitc  of  t'ac  Clerk  in  €'Iul!, 
ill  a  material  point ;  ann  t!jo'  a  ceif^atuartiino;  of  p?ocrf0 
on  tlje  £lon  mUsht  lie  amcnucn  bp  tljc  Common  tato  tije 
fame  €crm,  becatife  it  tuns  tljc  aa  of  tlje  Court,  pet  if 
nnp  Clerk  at  Common  Lato  iirueu  out  an  erroneous  IPio- 
cefs  on  a  rigljt  auiarti  of  tlje  Court,  tljnt  loas  ncljct  a-- 
mcnneD  in  anp  Cafe  at  Common  laU). 

Powel  %  faiu,  COere  tocre  on!j»  ttuc  Statutes  of  iHmenti-  ^^h\.*^, 
ments,  tljc  14  Ed.  3.  ann  8  H.6.  tljc  reft  Ijc  rccKoneD  to  he  sh.6. 
Statutes  of  Jeofails:  anH  Ijc  IjeltJ  tljat  tlje  Shl.6.  luas  on- 
Ip  to  enlarge  tlje  %uh\m  ^J)Cimt  of  14  E-3-  iwljiclj  ertenns 
dnlp  to  p?ocefs  out  of  tljc  Eoll,  i.  c.  mrits  tljat  JITuc 
out'of  tlje  Eeco?li,  aUD  not  to  p^ocecDinffS  in  tlje  Eoll  it 
felf :  a^tt  tljat  tljc  14  Ed.  3.  e.rtentictlj  not  to  tlje  l^iniy, 

liecaufe  of   ttjefe  OUO^tlS    Challenge  of  the  Party  ^  autl   all 

"^imt^  of  tlje  laU)  in  all  ages  Ijaiic  taken  tlje  €^tatute 
of  8  H.  6.  not  to  e.ttent!  to  tljc  Croftm, 

Holt  C»  %  furtfjer  x  €^uppofe  tfjis  ms  immeuiatelp  after 
tljcS)tatutc  of  H.  6.  ant!  before  anp  Statute  of  Jeofails,  fljoulD 
it  be  amenUCD  f  3t  is  a  ffooti  Sllrit,  ann  tlje  ^eaninn:  of 
tbnt  Statute  toas  to  amenti  bati  Cllrits,  ann  not  to  aitct  a 
goon  eilrit,  fo  as  to  annpt  it  to  a  particular  afe  ann  pur^ 
pofc :  Boll)  to  make  tljis  a  goon  Crial,  pou  tuouin  Ija^e 
us  alter  tljisi  dlrit  tDljicf)  is  Uerp  pon  in  it  felf,  ann,  con:- 
trarp  to  loljat  is  true,  make  it  a  dlrit  of  tlje  23d  of  odo- 
ber  i  but  tljat  cannot  be  none,  ann  tljere  is  no  fuclj  amcnn^ 
ment  as  tljis  betloeen  tl^e  Cimc  of  8H.  d.  ann  32  a.  8.  ycw.  64. 
Clje  Tefte  of  tCIrits  Ijabc  been  amenncn  -,  but  it  toas  tnljen  \f'°-  '^^' 
Ceffen  of  a  Sunnap,  0?  out  of  Cerm,  &c.  ann  3  Ijnbe  j'jon.^oi. 
altoaps  taken  it,  tijat  if  upon  the  Eeturn  of  one  Mtit 
another  be  atoarnen,  tljat  otljer  fljouin  bear  Cede  of  tlje 
Eeturn  of  tbe  firft  mxit  -,  tlje  one  muft  be  Ceffen  on  tlje 
Dap  of  tbe  Eeturn  of  tljc  otljcr,  0?  all  tuill  be  nifconti= 
nuen.  Cljis  is  a  a3iftake  of  tbe  Clerk,  ann  njall  toe  look 
upon  it  to  be  a  jfault  in  point  of  Computation,  ratber 
tban  tljat  be  tbouffbt  it  goon  f  ann  if  it  be  Befcicnce  in 
tlje  Clerk,  it  toouin  not  be  Ijclpcn  eticn  Op  tljc  Statute  of 
H.  6.  tW  a  Cinil  Cafe,  before  tbe  Statute  of  Jeofails. 

ann  be  bein  a  netu  Venire  nuilt  go,  fc2  a  netu  Diftringas 
tnouin  not  no ;  tbe  firff  Vcn.  fac.  is  erecuten,  ann  tOe  3mp 
Jfabe  trien  tbe  Defennant,  ann  tbat  appears  on  Eecoin,  fa 
tbat  tbe  mrit  is  ipfo  fado  nifcbarg'n  -,  onlp  an  Cntrp  is  to 

fee  mane  on  tbe  Eoll,  quia  apparet  Cur.  tbat  tbe  Diltring^s 

d  niia 
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DlO  not  fflllC  till  tf)e  24th  of  October ;  Ideo  conlideratum  eft 
quod  cafletur  i  nittl  Vcn.  fac.  de  novo  aluatOeD* 

Buxom  ^erfus  Hoskins.     Mich,  j  Ann. 
( 6. )       A  ^Itlt  of  €tro?  toaiES  bjouffljt  of  a  Jungment;  ants  tlje 

Mod.  Caf.      £\  2:)efcnr!ant'$i  Scire  facias  tO  afligil  €rro?0   teas  Qjiare 
263,310.       ExecLitionem  habere  non    debet  Of  a   JUDgment    Itl  €}r5f-- 

ment  fo?  ttoo  ^ciruage^,  luljen  tlje  Eccoiierp  teas  de  uno 
Meifuagio  oiilp :  Clje  piai!itiff  in  Ccro?  plcaueti  nul  tiel 
Eeco?ti,  alio  tlje  Oefennant  moi3£5  to  amenn. 

05?  Holt  €♦  3!*  ■C!)i!3  ^ojt  of  Sci.  fac.  iji  aiuiajj^  to  l)i\U 
execution ;  aiiu  tlje  Plaintiff  in  €rto?  map  plcan  to  it  a 
mtit  of  Clio?  b?ou0ljt,  ann  ftill  nepcnoino:,  anti  afllgn  Ct- 
ro?*  Cljete  10  a  Diffcitnce  tuljen  tljc  mtit  10  baD  ann  ui- 
ciou0  on  tlje  jFace  of  it,  anti  toljen  it  is  goon  in  t&e  JTranie 
of  it,  but  not  fitteD  fo?  tljat  particular  Qfe,  ann  all  tlje 
Cafes  of  amentJment  are  of  t&e  firft  liiinti  •,  ann  tljo'  tljere 
toouin  be  fome  Colour  to  amenD  in  tljijs  Cafe,  if  tlje  De- 
fenoant  Ijnti  appearen  ann  pleanen  anotljer  IPlea,  0?  ijan 
tafeen  no  anuantage  of  tljijs  ^lip,  fo  ajs  tlje  PioceeninffS 
tuotiin  Ijatje  been  tjicicusi  uiitljout  amennment,  Ijere  Ije  Ija- 
ici-o.i(5i,    ijing  talten  anbantage  of  it,  ann  pleanen  Nul  Tiel  Record, 

fshow  504  ^^  ^^^  "Of  f^l^'fP  5'^  1^^^^  ^P  ^"  amennment,  toljiclj  m& 

'  goon  at  tlje  Cime  uiljen  pleanen ;  ann  to  amenn  luouin  be 

to  mafee  a  ncii)  SBrit,  0?  alter  a  ijoon  one,  ann  fit  it  to 

anotber  purpofe,  ann  to  alter  tfte  Bature  of  a  mtit  af= 

ter  it  is  returnen  ann  ei:ecuten,  ougljt  not  to  be* 

Per  Cur' ;  QHljeteber  an  Original  iss  amennable,  tljere  a 
Sci.  fac.  is  fo  too ;  but  tbis  toouin  not  be  amennen  in  an 
original  2Ilrit  of  Crro?,  becaufe  it  is  a  goon  aarit,  ann 
toouin  toell  remote  tlje  3Keco?n  it  nefcribes,  if  anp  fucD  tljetc 
tuere*  'va:be  plaintiff  took  out  anotljer  mtit,  ann  tbe 
Court  fain  Ije  migljt  no  it  toitljout  getting  tbis  quafljen, 
foi  if  tbis  2Urit  abates,  tljen  it  is  not  tbe  fame  Caufe* 


Tutty  *v€rjus  Kempfon.     Hill.  6  Ann. 

( 7  )    \/f  ^'  Raymond  moben  to  amenn  a  Scire  facias  againfl 

iVl  tbe  O^ail  upon  a  iDKrit  of  Crro?,  b?ougbt  on  a  Jung= 

ment  in  tbe  Common  Pleas,  febere  tbe  Clerk  (tuba  ban 

tbe  Jungment  befo?e  bim,  in  tobicb  tbe  Plaintiff's  Bame 

2  teas 
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toa0  James)  !jnD  matie  it  Ralph,    sit  10  plafn  C39iTp?ificin  of 

tic  €lrr{?,  fo?  It  10  Radulphus  inftcaU  of  Jacobus.  2  2  E.  4. 
6.  b.  Brevvfter  vcrfus  Wells,  Mich.  3  Ann.  ^\}ZU  tunS  0110= 
Wyx  Cafe,  Hill.  3  Ann.  tofjcre  a  Scire  facias  taa0  Upon  a 
^ucpicnt,  tuJjicD  mad  citen  to  be  bp  3  Ann.  toljetcas  it 
1030  Trin.  7  w.  in  c  B.  ano  tfjat  toa0  cntreD  Untljout  nnj) 
Continuance. 

9^h  Eyre,  contra:  Buxham  vcrfus  Hoskins,   Mich.  3\V. 3. 

iuijcrc  tijcrc  loa0  a  Scire  facias  arjainft  tljc  Ccf-tenant,  anD 
tlje  Court  rcfufco  to  let  tljem  amcnn,  becaufe  tfjej)  came  too 
late.  22  Ed.  4.  6, 8.  tljcre  tijep  came  at  tlje  Eeturn  of  tlje 
llCIrit,  ano  not  allotoeti  to  am'eno. 

Holt  C.  3!.  €1)10  i0  not  materia!;  fo?  if  it  be  amentiable 
at  one  Cimc,  it  i0  amcnoable  at  another.  3f  it  i0  ameiiD' 
able  before  t!je  Mlrit,  it  i0  amenoable  afterluarb0.  3;uriicial 
^cit0  are  anienoabfe  at  tlje  Common  lato. 

Per  Curiam  :  ^\)Z  Scire  facias  tua0  amcUDeO. 

Vavafor  verfus  Baile,     Hill.  6  Ann. 

Scire  facias  on  a  3'utJpicnt,  anti  bp  ^iffake  tbe  ^\<A[[-     ( 8. 
tiff's  jj^ame  U)a0  put  fo?  tfje  DefenDanf 0,  fcil.  Radul-  •  saik.  ? 
phus  fo?  Jacobus,  auo  a  s^otiou  tua0  maoe  to  ameno,  it 
beinn;  tlje  Jfault  of  tlje  Clerk. 

Holt  c.  J.  ©be  ailrit  ootij  not  appear  to  be  tu^ono:,  anO 
tbere  map  be  a  3'ut!LTment  tljat  affree0  tiiitlj  it  foi  ousbt  toe 
knoto.    €be  potion  toa0  oenieo. 

Inter  Lord  Pembroke  and  Lord  Jeffreys. 

AB  amentimcnt  being  maoe  of  a  Jfine  anti  Eeco^erp  in  (  9. ) 
tlje  (S?anri  S)enion0  in  Wales,  tuberebp  tbelo?tJ  Pcm.-  isaik.  52,55. 
broke  bao  loll  tljc  TSeueiit  of  a  OLU'it  of  €rro?,  I)e  peti- 
tioneo  tije  ^oufe  of  Lo?ti0  fo|  a  15111  to  fct  afiDe  tbe  a- 
menDment :  anD  lubrtber  tbe  JTine  antt  Eecoberp  toa0  n= 
menOable,  anu  tbe  amen5ment0  luarrnntets  bp  Inio,  toa0 
referreo  to  tbe  Jut>o:c0. 

Et  per  Holt  c.  J.  &  al.  Cfje  Dlliit  Of  CoUenaut,  tobicD 
10  an  C)?in;inal,  10  not  nmenoable  eitbcr  bp  tbe  Common 
LaiD,  0?  bp  anj)  S^tatute  :  il^eitber  tbe  €)tatute  of  14  E.  3.  Moorjyi. 
no?  tbe  8  H.  6.  uiarrant  fucb  an  amenoment.  Cbere  io  no  fcr„'''; 
Difference  a0  to  tbi0  Purpofe  bettoeen  aaicn0  amicable  co.Enc  244. 
ano  aos3crfarp;  fo?  no  05001)  p?etenO0  to  menu  a  ajiaaUe  *5^ 

in 
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tit  a  Decn  it  felf,  anti  pet  ttjat  is  as  imiclj  a  common  ao 
fucance  as  a  Jlccouetp* 

a  15(11  taas  IjecEupon  allotuen  iit  tfjc  Ipottfe  of  to?tis,  &tit 
tf)?oU)n  out  in  tfjc  ^oufe  of  Contmonr 


is» 
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Hunt  verfm  Burn..     Hill,  ii  W.  j. 

I 


.  ( I-  3     "If  iS  ti)is  Cafe  tlje  iEluclfion  teas,  inliet&et  a  certain  S^a^ 
1  saik.  57.      I    ,10^  aiit,  ianti0  tieionging  to  tlje  plaintiff  icerc  ancient 
Demefne  o?  not  t 

Holt  C«  31*  !Jf  pou  pleaH  tijat  tijc  ^anoj  of  D.  is 

ancient  Demefne,  pou  ouiySt  to  a\3ft  it  hp  tlje  Eeco?ri  of 

Domefday,  foi  tijat  is  tijc  Ctial  Of  it :  'OS>ut  if  pou  ijaii 

pleatieti  tijat  fuC!)  a  igJIacc  Inas  parcel  of  a  ^ano?  tu^iclj 

iE.  3.T5.    teas  ancient  Demcfne,  t^en  pou  ouffijt  to  ftatie  conclunen 

3^-5-5'-    to  tijc  tomtrpj  fo?  parcel  0?  not  parcel,  is  triable  per 

Rot  5,65°."*  Pais :  ann  it  feems  to  me,  tbat  tljc  otljer  %\rjt  map  tra^ 

4Tnit.i7o.    i}erfe  it$  beinn:  Ancient  Demefne.    ail  lanlis  Ijcio  in  an- 

Moor  1S5.    j,'j,j^j  Demefne,  toljicft  Edward  tlje  Confeflbr  ijan,  mete  bp 

William  tlje  iff,  cnlleO  tlje  Conqueror,  Anno  Regni  fui  vi- 

cefimo,  ui?itten  in  tlje  TooK  calleU  Domefday,  untier  tf)C 
'Eitle  de  Terra  Regis ;  anH  tljefe  ate  all  IjelU  in  ancient 
£)emefne  at  tW  Dap :  "But  tljofe  Lanns  tl)at  toere  giijen 
atnap  h^  tb'e  Confeflbr,  ano  tiiljicb  are  not  ltJ?itten  in  Domef- 
day OBoofe  iuilJer  tlj^  ^itle  de  Terra  Regis,  are  not  ancient 
3Demefne.  Cenants  in  ancient  ©emefne  are  p?iijileo:eD  as 
to  tbeir  Perfons,  not  as  to  tl)eir  Cffates  ;  fo?  if  ancient 
Demefne  be  to  be  trieti,  tlje  Wue  is  toljetljet  it  bean- 
tient  Dcmefne  0|  Jfrank-jreef  15?  a  Eeco^erp  of  tlje  land 
at  Common  laUJ,  it  becomes  JFranfe-f  ee  fo?  eber ;  but  a 
Eecoijerp  atyainft  a  Cenant  i$  reberfable  h^  t6e  lo?ti,  fap 
CCIrit  of  Deceit,  &c.  anu  tubere  it  i$  reberfen,  t&e  JLanlr 
becomes  antient  Demcfne  again. 

a  Rcfpondeas  Oufter  toaS  atuntUeH. 
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Orbell   ^erftis   Ward.      Trin.  I  W.  &:  M. 
'B  an  appeal  Ij^ourjljt  bp  Hje  Plaintiff  fo?  tlje  ^mntt  of    (  i-  ) 


Jer  Jl)ii_^'JantJ,  againff  tlje  Dc^fcnoant^  nuper^c  Parochia  Jj"j'^*'  '*• 
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tiant  in  propria  Perlbna  venir,  anB  Cra\JC0  Oyer  Of  t&C  ?  ^^o'l-  ^6^' 
Mclt  antl  Ecturn  ;  nnH  tljC n  per  A.  B.  Attorn,  fuum  plcaUfi     "'"'  *'■ 
fn  abatement,  tfjat  tijere  ig(  a  parifl)  nameD    St.  James 
toitbin  tlje  libei-tp  of  Wcftminaer,  but  no  \pmH)  namcD 

St.  James  Wertminlhr  onlP 5  bltt  DlD  not  pleatJ  Obec  tO  tl)t 

jfelonp,  as  id  ufual  in  fiiclj  Cafe^^.  On  a  Demurtcr,  it 
tDa0  obicctct!,  tljat  tbc  Dcfcnbant  in  an  Appeal  couin  not 
pleati  per  Attornatuni,  but  ouijOt  ulU)ap0  to  appear  ann 
plean  fn  p?oper  perfon,  anb  tljat  be  fijoulb  babe  pleabcn 
ober,  &c. 

Holt  C.  31.  belb,  €bat  upon  fucb  a  piea  in  abatement, 
tnitbout  pleabinn;  ober  to  tlje  ife(oiu»,  tbc  Court  oujjbt  to 
Ijabe  been  mobeb  to  enforce  tbe  Defcnbant  to  pleab  ober, 
0?  tbe  piea  fliouiu  bt  refufeb  ;  but  tbat  tbe  pica  in  tbc 
principal  Cafe  bias  not  ill  upon  a  Demurrer,  fo?  tbe  De^ 
fenbant  is  not  cblirjeb  ii\  fucb  Cafe  to  plean  ober  to  tbc 
jfclonp,  no  mo?c  tban  a  Defcnbant  in  an  appeal,  bJbo 
pleabs  a  €>pecial  TSar,  as  a  Eeleafe,  &c.  anb  it  toas 
abjubffcb  in  parliament,  in  a  Cafe  toberc  tbe  Defcnbant 
pleabcb  a  paruon  in  "Bar,  tbat  it  Uiag  not  nccclfarp  to 
pleab  ober  to  tbc  jfeloni).  fpc  faib  tbat  tbe  pleabino;  hv 
attorney  tnas  a  Difcontinuancc ;  tor  tbc  Defcnbant  coulQ  ^inft.  5i«v 
not  make  an  atto?ncp,  anb  tbcrefo^e  tbis  teas  a  pica  b?  \^il°\l^^ 
a  stranger,  anb  in  cffctt  no  pica  •,  anb  confcqucntlp  it 
ouffbt  not  to  babe  been  rcceibcb  fap  tbe  appellant ;  but  tbc 
Plaintiff  oua;bt  to  imc  mobeb  tfjc  Court  fo?  Jubtyment 
aivaint!  tbc  Defcnbant,  as  if  be  aoob  i^ute,  anb  fo  be 
oiigljt  to  bo  toberc  tbc  Defcnbant  pleabs  in  abatement, 
anb  botb  not  plcab  ober  to  tbc  iTclonp:  'But  tbc  pica  be= 
ing  acceptcb  bi)  tbe  plaintiff,  anb  tbc  O^attcr  pleabcb  in 
abatement  confClTeb  bp  tbc  Demurrer,  it  is  goob  toitbout 
pleabino:  ober,  &c.  anb  abuibijcb  fo?  tbc  Defcnbant. 

a  Difcontinuancc  in  tbis  aaion  is  perempto^p  to  tbc 
Plaintiff,  anb  fo  lubcfmcnt  toas  giben  tbat  tljc  Clint  fljouiu 

abate, 

R  Wilfon 


mi-'-'-i-K. ui. 
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Wilfon  'uerfis  Law.     Trili.  <5  W.  &  M. 

(  2.  )     TB  ^Ippcal  of  S^ttrtici:  tlje  appellee  after  Ije  i^an  cratjeli 

4  Mod.  290,  J[  Oyer  of  t&e  Ultit  auO  <Sount  tiemucreD,  aiiD  a0  to  tljc 

5km.  443.     lelonp  ant!  99iu-Dct:  piraticl!  l5ot  guiltp:  Sinn  t!)e  follotu- 

inn;  Crccption^  tuerc  tafecu  to  tijc  Count  o?  Declaration* 

'Cljnt  it  is  faiB  tfjc  Peifon  feillcti  tya0  on  tlje  ^tlj  Dap  of 

April,  in  tlje  peace  of  tljc  £iinn:,  &c.  ann  tljat  tlje  Dcfen^ 

liant  circa  horam  primam  of  tljC  fautC  Dap,  ex  maliria  fua 
prcECogitata  eifdem    die  &  hora  alfaultCli   Ijilll;  BolU   circa 

horam  primam  is  a  Uetp  Uncertain  Allegation  of  tljc  QLimv^ 

ann  of  COnfequenCC  eifdem  die  &  hora,  &c.  infulnim  fecit  muft 

R^ft*  Enus  ^^  "^^  uncertain*  Cljat  tljere  is  no  riires  Cljartje  againa  tIjc 
Co.  Ent.  55.  Defenoantj  fo?  tlje  eiIo?tis  in  tlje  Declaration  Bo  not  pori= 
2  inft.  319.    ti'^fij,  allctip  tljat  Ije  gaue  tljc  2iOountJ,  it  is  percuifir,  pu- 

piigit'&  pcrforavit,  Dans,  &c.  tuljen  it  fijOUlD  &ai3C  hCtU  de- 
dit  mortale  vuhuis,  ant)  tljat  tljcrc  iS  UO  Icpl  Venue  j  fo? 

tlje  j?aa  is  allenget!  to  bt  committeti  in  Parochia,  &c.  tuljerc- 
as  it  is  erp?eflp  rcciuireti  &p  tlje  @)tatutc  of  Gloucefter,  tljat 
it  ougljt  to  be  in  fome  2lill  0?  Colun. 

15p  Holt  C*  3!*  &  Cur' :  Firft,  rB\>  tljC  Statute  Of  Glou- 
cefter tlje  €ime  anti  place,  lul)ere  tlje  ifaa  luas  conmiittetij 
ougljt  to  be  certainlp  crpielfeti,  0?  otljertuife  tlje  Appeal 
fljall  be  abatctJ  3  out!  circa  horam  primam  iQ  a  Certain  ann 
fufficicnt  averment  of  tlje  €ime  3  fo?  it  i$  toitljin  tlje  €onh 
4  Rep.  20.  pafs  of  an  ^our.  3t  is  true,  tlje  Jfaa  cannot  be  allcngen 
to  be  none  toitlj  fuclj  a  feemino:  (Uncertainty,  as  dedit  pia- 

gam  Mortalem  circitcr  pcdus,  no?  tlje  ^ear  0]  tlje  Dap,  but 

t&c  ^our  map,  becaufe  tbcrc  is  mo2e  Difficultp  in  ajlecffinff 
tfje  Derp  ll)our,  tljau  tlje  Dap  0?  tlje  fear,  luljiclj  are  longer 
^eafures  of  €inie,  ann  tljerefo^e  are  mo?e  certain.    Se- 
condly, Clje  Cljargc  is  Dirca  againfl  tljc  Defennant  bp  tljc 
Hlo?n  Dans,  ann  it  i}an  been  mo?e  uncertain  b^  tljc  Mo}^ 
dedit.    Thirdly,  3t  fljall  be  intcnOen  tljat  tlje  parifij  is  a 
(Llifl,  unlcfs  it  be  otljertuifc  lljctoen  b^  tlje  Defennant,  ann 
1  inft.  115.   pieanen  in  Abatement.  Ic?  tljo'  tlje  aBo?n  Parochia  is  un- 
"^  ^'t'j   certain,  becaufe  it  map  indune  niuers  (Hills,  pet  tljat  fljall 
Ero.  Addu.'  neUer  be  fuppcfen,  ann  it  fljall  be  tafecu  to  be  a  CXiM,  if  tlje 
pi.38. 14.     Contrarp  is  not  fljcUin.    'Bp  tlje  gitatute  of  i  H.  5.  c  5. 
it  is  o?nainen,  ti^at  in  original  ffiUrits  in  perfonal  ASions, 
nnn  in  Appeals  ann  Jnniftments,  iwijercin  (£rigcnts  map  be 
atuarnen,  Annitions  fijall  be  mane  of  tije  Cffate,  Degree 
nnn  93pfterp,  ann  iihcuiife  of  tlje  Couin,  iJiimlct,  Place  0? 
I  Countp, 
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Cotintp,  toljccc  tijc  19arty  is  coiitjcrfant  ^  nnti  if  anp  of  tljcfc 
arc  oniittcD,  rljc  eiu-it  lljall  fi'uatC;  aiiD  pet  luOcrc  no  diill 
IS  in  a  Jparifij,  tlje  2Urit  fij.iU  be  iroori,  viz.  Pra-cipe  A.  de  ■ 
Parochia/&c.  fo?  tljat  uuip  tsc  ti;c  i31acc  luijcie  tljc  Defcn- 
Oant  inljabitef. 
3utigmcnt  to  anfiucc  ouv. 

Armftrong  'verjus  Lille.     Mich.  8  W.  ^. 

LISLE  iuad  inHioEcti  of  o^urOcr,  anD  conbiacn  of  Si3an-    .( 3- ) 
/  flauijljtcr ;  tufjcrc upon  Ijc  pjapcn  Ijig  Cicrgp  l)p  a  jf?icnn,  ^^',"-  '^'°' 
not  bcino:  in  Court  Ijimfclf ;  ann  after  at  tijcfame  afiifcs  an  .saik. 61,62, 
appeal  U)a0  loOffen  lip  tljc  X'^iotljcr  ann  |)cir  of  tfje  Ipartp  ^5-        , 
l^iilcti,  ann  tfjc  Coniiiaion  ann  appeal  luerc  remobcn  bp  89!  ^"^  ^^' 

Certiorari,  ann    tijC   PartP   bp   Habeas  Corpus;  auD  at  tfjC 

Eeturn  of  tlje  Certiorari  It  luasj  mo\)en  bp  iDe  iSppelJant, 
tbat  Ijc  miitbt  ifile  a  letter  of  attoinep,  \\\  Ujfjic!)  Cafe  tIjc 
€ourt  luouin  not  make  an)'  Rule ;  but  fain  tijat  ije  mifffjt 
no  it  at  bi£j  perif,  fo?  if  Ijc  iilcn  a  letter  of  atto^nep, 
ann  tlje  laiu  requiren  an  Appearance  in  pcrfon,  tfje  iap= 
peal  luouin  be  nifcontinucn* 
Holt  €.  %  '(L\)z  appellee  ouijfjt,  after  tljc  appeal  returnen 

upon  tlje  Certiorari,  tO  fUC  a  Scire  facias  aijainft  tljC  appel- 
lant ad  profequendum,  bCCuUfe  tljC  appellant  IjaS  UO  Dap  lit 

Court ;  ann  Ijere  tlj:  Cljief  Jufrice  inclinen,  tljat  tOe  Court 
ouffljt  not  to  refufc  to  allolu  Clern;p  to  one  Conbicf  of  .^an^ 
flaugljter ;  but  in  reijarn  of  fomc  contrarp  Eefolutions  Ije 
tbouff&t  it  fit  to  be  ariyuen^  ann  Ije  fain  tljat  Ijc  Ijan  arguen 
it  botb  2Ilaps,  but  ncber  luas  fatisfien  in  Ijigi  Jungment 
tDitl)  tlje  Kefolution0  tbat  l)an  been  giben,  tljnt  tljep  migljt 
refpitc  Clergp,  f02  ^  tljis  mcan0  it  loouin  be  in  t^c  Potuei: 
of  tbe  3iungc0  to  bang  a  69an. 

ann  at  tlje  Eeturn  of  tlje  Conbiaion,  tlje  appcllanf  0 
Counfel  took  Crceptions  to  it;  toljiclj  Holt  C»  31*  luouin 
not  allotu,  ann  fain  tljat  tljep  tuere  SitrangeriS  to  tOis  Ec- 
co?n,  ann  ban  not  anp  aut()o?itp  to  take  Crception^* 

at  anotljer  Dap,  3'ungment  tuag  p?apen  fo?  tlje  l^ing 
againft  tlje  i9?ifoner  on  tlje  Jnnianient;  ann  tlje  Dcfennant 
being  ask'n,  uiljat  be  ban  to  fap,  tnbp  3'ungment  fijouin  not 
pnfg  againft  Ijim,  p^ap'n  lji0  Clergp\  Et  per  Cur':  3lf  tlje  ^Euirt.  115. 
Defennant  ban  piapen  it  at  tbe  ^effionsi  of  (^aol^Delibe--  ^'^^^  57'. 
rp,  it  couin  not  Ijabe  been  nenien  Ijim  tbcre^  nolo  Ije  is  "   "^'"^^ ' 
bere,  toe  cannot  gibe  Sinngment  againft  bini,  toitbout  asfe= 
ing  tobat  be  bas  to  fap  tobP  lungmcnt  fljonin  not  be  giben  f 
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Bo|  can  toe  tjcnp  Ijim  l)crc,  tDl)at  coiilO  not  !)aiie  been  oc^ 
men  Ijim  tfjcre  ^  Ijereupon  lji0  Clerijp  tDa0  allotucu  Ijim. 
^nn  notu  it  iua0  qiifdicncD,  U)f)ctl)ct  tlje  appcUce  ougljt 
to  be  arraigncn  ajyaiii  on  the  05(11  of  i^ppenlf  9nli  tbc 
Court  faiQ,  tlje  sappcllant  niiil!  arraign  tlje  Appellee  de  no- 
vo, but  10  not  to  mahe  a  ncto Count;  fo?  tlje  arraiijnment 
i0 1(0  Commencement, but  a  EeDiner  tljereof,  Opon  t()i0  tbe 
appeal  U)a0  arrr.iQincD  bp  tlje  appellanf0  Counfel,  tulja 
reao  tljc  Count,  &c.  aniJ  at  laft  tbe  appellee  toa0  allotucu 
to  (innn  upon  tlje  oin  EecoD;ni?ancc  till  nnotber  Dap,  tljnt 
be  niiiiljt  ljn\je  €ime  to  finti  OSail,  anD  to  plenti,  ann  e^erp 
tljinrj  to  be  entercti  ns  of  tlji0  Dap. 

®n  tlje  Dap  appointcti,  tbe  appellee  pleatieD  tlje  Jntiiff^ 
ment,  anD  Cdnin'Sicn  of  93anflauijljtec  at  tlje  g)eflion0  of 
C5acl-Delii'erp,  tuljiclj  luas  remobeo  into  B.  R.  ann  tljat 
r.o  Judgment  U)a0  tbereupon  giben;  anD  tbat  at  tlje  Cime 
of  tlje  Conbiftion  be  Uia0  anu  pet  i0  a  Clerl?,  anD  tljeit 
PliivcD  1)15  Clerp,  anD  offereD  to  reaD  a0  a  Clerb,  if  tbe 
Court  U30UID  babeaDmlttcD  bim  to  it :  anD  tbat  aftertuarD0 
fcil.  die,  &c.  laft,  beino:  DemanDcU  h^  tlji0  Court,  lubp 
S^uDtymciit  fljoulD  not  be  giben  againll  Dim,  be  p?apeD  tbe 
'Benefit  of  ClergP;  bJbicb  it)a0  nlloioeD,  anD  Ije  reaDa0  a 

Clerb,  anD  b)a0  burnt  in  tbe  pHWO,  prout  per  Record,  &c. 

anD  as  to  tbe  jfelonu  anD  ^urDcr,  bf  pleaDeD  Bot  guiltp  i 
Cbe  appellant  replicD,  tbat  be  DemanDeD  tbe  appellee  to 
pleaD  at  tbe  gtellions  of  ®aol--Deliberp,  anD  tbat  l)t  re- 
fufeD  •,  to  tubicb  tbe  appellee  DemurreD.  JI^oUi  tbe  Eepli^ 
cation  beinn:  bclD  nautjbt,  tbe  fl^ueftion  teas  upon  tlje  'Bar, 
viz.  irbctber  a  ConbiSion  of  C^anaaugljter,  on  an  JnDig^ 
ment  cf  i^urDer,  anD  Clerijp  allolueD  tbereon,  coulD  be  a 
TSar  to  an  appeal  p?eceDent  0?  concurrent  luitb  tbe  !JnDiS= 
ment  f  anD  tbe  piea  in  tbi0  Cafe  tua0  abjuDgeD  a  cooD 
'Bar  to  tbe  appeal* 

loP  Holt  C.  I.  at  Common  HatU,  auter  foits  Convia  0? 

acquit  toa0  a  gcoD  'Bar  to  an  appeal,  fo?  no  ®an'0  life 

cugljt  to  be  ttoice  enbanocreD  fo?  tbe  fame  ©{fence :  anD 

fo  tbe  Lato  U)oulD  be  at  tbi0  Dap,  baD  not  tbe  statute  of 

3  H.  7.  c.  I.  altereD  it;  b^  Uiljicb  Acquit  0?  Convia  on  an 

JnDiament,  i0  maDc  no  pica  in  appeal,  unlef0  Clergp  be 

baD  tbereupon  5  anD  tbe  Cllo?D0  of  tbe  Statute  are  gene^ 

ral,  fo  a0  to  ertenD  to  all  appeals,  icbetber  fubfequent, 

Sfaiirdf.  98   anteceDent  o?  concurrent,    anD  a0  fo?  tbe  babing  of  Cler- 

H.p.  c  190.  gp,  it  bn0  been  belD  tljat  p?aping  of  Clergp  i0  babing  of 

4  Rep.  40.    ^ipfgp  \jiittiin  tbe  ©tatute^  fb?  bp  p?aping  it,  tbe  li)?ifonec 

tlcon'ilV'W  none  all  tbat  be  coulD:  5>ete  toa0  inDeeD  no  regular 

I  l^^^pec 
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Pjaj^ec  mane  to  Ija^e  Clenjp  at  tfje  ©aoI^DeliUcrp,  liecaufc 
tf)e  appellee  tDa0  ncDet  calleD  to  Jiinixmcnt  bp  tljc  Court  -, 
anu  il  tijc  Court  toill  not  p^oceeU  to  Jungmcnt,  anQ  agU 
tl)e  partp  tnljat  5e  can  fap  luljp  :jutio:mcnt  fljouID  not  be 
0ii]cn  againft  Ijim,  UUjcre&j)  &e  Ij'ajs  no  0ppo?tunitp  to  mv 
i)i£i  Clcrgp,  it  10  tljc  Default  of  tlje  Court,  anD  not  of 
tl)e  partp,  anD  tl)crefo?c  fijall  not  p?eju5ice  !)im  toljo  IjaiJ 
jionc  all  'in  l)i0  Potocr, 


APPEARANCE. 

Anonymus.     Mich,  i  Ann. 

F©?merlj)  luljen  a  dlrit  ilTueti  out  of  b.  R.  ft  toad  cn=    ( r.  ) 
treD  upon  a  Eoll,  fo  tljat  tljo'  tljc  €)fficer  nin  not  re-  ^  sdk.  04, 
tutn  tlje  22Itit  at  tljc  Dap,  pet  tDeDefenuant  miffljt 
appear  citljer  to  fabc  a  penaltp,  o?  W  Jnlicri- 
tance.    auD  fo  tljcp  nio  in  tljc  Common  pieais  5  tljc  Cntrp 

on  tl)C  Eoll  beinfl;  tljUlS,  viz.    Dominus  Rex  mifit  breve  fuum 
claufum  in  hsec  verba,  &c.     Per  Holt  C+  31- 


Appendant  and  Appurtenant. 

Poole's  Cafe.     Mich.  2  Ann. 

Tenant  fo?  f  ear0  of  a  ll?oufc  maUc  an  ainticr^leafc  ( r. ) 
to  a  €)oap='Boilcr,  tol)0  fo?  tljc  Contjcniencc  of '  ^''^^-  '^^^' 
1)10  €:ra5c,  put  up  ifatg.  Coppers,  &c.  ann  notn 
upon  a  Fieri  Facias  affaiuft  J.  s.  on  a  3iuU0mcntin 
Debt,  tl)c  8)l)eriff  took  up  all  tbcfc  €f)in00,  anB  left  tljc 
!^oufc  ftrippen  ann  in  a  ruinou0  ConDition,  fo  tljat  tljc  firft 
Iclfcc  tDa0  liable  to  maKc  It  goon  ;  anti  tljcrcupon  b?ouffljt 
a  €)pccial  aaion  on  tljc  Cafe  againft  tljc  ©Ijeriff,  ann  tljofc 
tljat  bouB!)t  t&e  (SOOD0,  foi  tl)e  Damage  none  t(>  tbe  ^mk*  co.L;t.  j? .. 

.         S  .  ;■  \  Holt 


66  Appendant  and  Appurtenant. 

I  Roll.  Rep.  Holt  €*  %  Durinn;  tl)e  'Cecni  tfjc  ^oap'Boflcr  map  iucH 
swtb  i?2  tf"^3Ue  tlje  JFatjs  fje  fct  up  in  relation  to  W  '^rnnc;  ann 
|45, 54«.  *  tftat  bp  tlje  Common  Lato  (anu  not  bv  eiirtuc  of  anp  fpe- 
Moor  177,  0(jij  Cuftom)  in  fauout  of  Craiie :  'But  aftcc  tlje  Ccrni 
'^  ■  tbej)  become  a  (Sift  in  JLato  to  tlje  Eeuerfioner. 

4 Co.  Hcrk-  Cljere  (0  a  Diffctence  bettoeen  toljat  Ije  tiin  to  carrp  on 
kenden-i  jjjig  CfaDe,  anu  toljat  l)e  Din  to  complcat  tDc  poutt,  asi 
o*wen7o  71  ^eartlj0,  &c.  ttiljicl}  atc  Ecmobeable* 

€lje  g)l)ciiff  map  taHe  tl)em  in  cmution^  as  toel!  ais 
tlje  CJnlier=lciree  mfgljt  remolje  tbem :  ano  fo  fbis  10  not 
lihc  Cenant  fo?  ftnt$  toitbont  Jmpcacljment  of  BXtlafte. 
3n  tbat  Cafe  tbe  ©ijetiff  toiilti  not  cut  notnn  am  fell,  tbo' 
tbe  Cenant  migbt,  becaufe  in  tbat  Cafe  tbe  '€:enant  batb 
onlp  a  bare  l^otoet,  toftbout  an  Jntereft  -,  but  bete  tbe  Cln- 
fier-lcffee  \itit\t  Jnteceff,  ais  toell  a^  l^oujcr* 


APPRENTICES. 

Hobbs  verffts  Young.     Hill  i  &  1  W,  &  M 

A" 


(  I. )        A    ^  ^^^°"  ^^  ^^^  ^^^  b?0Kffbt  apinff  tbe  Defen' 
c«rthcwi<{2,    /\    tiant  on  tbe  statute  of  5  Eliz.  c.4.  fo?  ufmo:  tbe 


5*Mod  SI-   x~\.  Crane  of  a  Clothier,  not  bn^ino;  been  app?entice 
i  Show.  a6*7,  to  tbat  Crane ;  ann  a  special  Oernia  mas  founn, 

a<J8.  viz.  tbat  Young  tbe  Oefennant  tnais  a  Turkey  £i5ercbant, 

ann  e:cpttiten  great  flIXuantitfes  of  Engiiih  Clotu  into  tbe 
Levant,-  mtt  tbat  fo?  t^is  Pttpefe  fltll?  b«^biEJ|F  feUCM* 
CiotbtDO?fterj5,  tobo  ban  all  been  appjenticesi  to  tbe  fame 
I2:rane,  ann  Itept  alfo  a  ^after-aio?bman  of  tbe  Crane  to 
(nfpea  tbeir  mo^-,  m^  6f  Jbefe  ^it  ij^mmt  great  iliuan* 
titles  of  Clotb,  all  tnbicb  f)t  tranfpo?ten;  ann  tbat  be 
ifeept  a  S)pe#oiife,  ann^  bfecn  s^itof  t^at  Crane  ta  Dye 
W  oton  Clotbs,  ann  no  atbet,  &c.  Cbe  dtieffion  fijas, 
tDbctbo?  tbis  Cafe  toas  tnit^iji  tlje  Intent  ot  tbr  ©tafate, 
(n  as  to.  tedrain.  tbe  ©eftnnant  ta  erercife  a  Cranr  b^ 
biiii  ^tuaitt,  to;  txi^icfi  W  bimfelt  ban  neiJec  teen:  an  %- 
p?«ntic0 1' 

Per  Holt  C- 3!*  jt  it  ban:  been-  founn,  tbae;  t60  Oe&R*- 

t>ant  t^crcifeir.tbis  Ctaner  bp  bimfelf,  it  ban  fxen  rstitUn 

tbe  statute,  tlio'  it  toas  fit?  W  oton  ^acbminife  onfi^j. 

ann  tbe  noing  it  b?  ^aftants,  is  tbe  noing  of  it  bimfciC 

2  ann 
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antJ  tfje  mo^finten  are  no  Cranerdj  Utit  Fiis.  ©cttjantSi  fo? 
it  onip  IS  p?opcrlj>  tfjc  CraDtfman  lufja  fjatfj  tbc  p?gftt  Woy  i^,. 
nun  a<cnEfit  of  toe  CraQc,  ano  not  !)e  tolja  is  tfjc  il;(cc--  ^^^^'j^-  '87 
Ifng,  tijat  Onto  not()ino;  citfjct  in  t^e^ain  0?  lofs:  3nti  cro.car.,^;. 
Ift  Ijcin,  tgat  If  a  Coachmaker  feerps  6»etyantstd  mrtfte  Ijis  5'<;- 
oafjcEJS,  anD  eilo?bnicn  to  currp  fiis  olun  Leather,  this  Isfd^J?' 
Is  affainft  t^e  statute,  b£m\(£  it  is  fje  onip  tljat  recciucs 
all  tde  profits  of  tljc  federal  Ctanes,  anb  tfje  Wheel- 
wright ann  t&c  Currier  are  Out  f)is  S)ectjants*    Jf  a  ^ait 
keeps  Journeymen  Shoen  akers,  to  maKc  ^Ijoes  fo?  EranO 
po?tatiou,  t{)is  is  nn  Cterciftng  tl?e  Ctane  of  a  ^Ijoema- 
hzt  toitdin  tljis  €)tatute. 

%t  ftias  aojutrgeti  in  tfjis  €nfej  t^at  tire  statute  DotlJ 
ttot  tertrain  a  $©an  from  ufinff  feljerat  Craties,  fo  as  ht. 
i)ati  been  an  apprentice  to  all ;  Vif)ttt(on  It  inuemnifies  alt 
pettp  Cljapinen  in  little  Cotonsann  ai»ag:es, becatife  ti?rir 
i^afters  feept  tlje  fame  miteo  Cranes  tl)ere  befoie  t&em. 
iJnD  ti)t  Court  aitrecti,  tijaf  tl>t  afiufl^  a  CrtrtJe  m  a  p?i=  SRep,  130. 
tiate  1  amilp,  fo?  tijc  (Ufe  of  t&e  ft^me  lirmilp,  ttasJ  not 
toltljin  tlje  ^tatirte. 

3f  a  S)on  be  emploi^tu  h\>  ti)z  jTat&et  in  Ijis  Crane  ftr| 
federal  ?ears,^  6e  ma?  latfifullP  tife  t&at  €raire,  tot  tbat- 
^e  ^atft  been  quafi  itn  appjentite  to  it,  toljici)  is  fufficitnt  to 
fatisfp  tl)e  S>tat«fe,  .       ,  , 

Jungment  toas  Qi^tix  fo?  t^e  paintiff  by  t&?ee  3'Utrgfes, 

diffentientc  Dolben. 

Peck's  Cafe.    Mich.  10  W.  f 

TlJ)e  ^ffcr  foofi  an  3iJp?entice  in  J^usbaini??,  acto?-     ( 2.  y, 
nins  to  tb^  5  Eliz.  ann  oieti  befo?^  tfjc  Cime  of  tbc  1  s-ik.  66. 
a|pp?enticefljip  etpiren,  leauinfi:  tTje  apprentice  impotent  anH- '  s*"'-  *'- 
a  Cripple  -,  ans  tbe  JnftiCesr  of  Peiice  at  t&eit  ©efllons 
o^iBereB  tlje  <J5e«cuto?  of  tlje  9Sfa(!er  to  keep  tl>e  afpp?entfce; 
OBut  tbe  ©?l»ec  of  tbe  JulHces  taas  cttwlijcn  in  b.  r.  becaufc 
ft  m  not  appear  tbat  tbe  €i;ecufo?  im  aifets,  0?  tbat 
be  liijeii  in  tbe  fame  Counts. 

ann  Holt  C*  %  fain,  (JTbat  bp  tbe  Cuffom  of  London  In 
tbefe  Cafes,  tbe  €recuto?  IbnH'ptrt  tbe  aw?? ntice  td  ano^ 
tber  i^after  of  tbe  fame  Crane  -,  ann  in  otber  places,  it 
tDOtiin  be  barn  to  connate  tbe  DeatI)  of  tbe  99ivftcr  to  be  a 
SDifcbarge  of  tlje  Co\)enants  :  €bat  it  ban  beeit  bcin  t^t'^f'if 
Cobenant  fn?  Jinftrimion  failrn,  but  tbat  f>e  mil  continues!' '  '''  *  *' 
an  appicntice  teitl)  tbe  CiPecuto?  quoad  Maintenance,    . 

Cfje' 
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m}Z  etccuto?  in  Ifable  fn  Covenant,  if  Ijc  fiotf)  not  in- 
ffrua  tljc  apprentice,  o?  finu  ijim  anotljer  ^affec* 

The  King  i;^r^j  Slaughter.     Hill,  ii  W.  ^. 

(  3-  )      A  ^  Jntiimticnt  on  5  Eliz.  c.  4.  fa?  ufniff  tljc  ^ratie  of  a 

& saik.  611.  f\  Feiliionger,  not  ffUXiinti  bttw an  apprentice  fcijenf eatiS^ 

teas  nioueti  to  be  quafbeti ;  ann  tfje  Counfei  uraeti,  tfjat 

tl)i£S  toas  a  OBufinefs  tequiceu  no  ^l^iif,  fo?  it  tuas  onip 

to  pull  tije  caiool  ftom  tf)e  Shin,    anu  citeti  tljc  Cafe  of  an 

i  cro.  499.    information  for  ejceccifinQ;  tlje  Crane  of  a  Woolcombcf^ 

pafch.  4  jac.  qiijifij^n  J  ^iiii  fo^  eicercifinff  tije  Ctaoc  of  a  HempdrefTer, 

reuerfeti. 

Holt  €.  %  3if  in  tl)z  31ntiiament  it  be  aiietreD  to  be  a 
Ctane  at  tije  Cime  of  maUino:  t^e  S)tatute,  it  ouffljt  not 
to  be  (itialtjeu ;  for  tuljctder  it  ioae  a  Ctatie  tljen  or  no, 
or  tDbetfjcc  anp  S)feiil  be  requifite  to  tlje  Cjtercife  of  it^ 
are  patters  of  f  aa  proper  for  tlje  Crial  of  a  3iitrp  -,  ann 
tijere  are  manj)  Craness  loitljin  tbe  general  Ulotos  urn  €-- 
quit?  of  tljat  as,  befiues  tljofe  tljat  are  mentionen  in  it: 
TBut  if  it  be  not  aberreti  in  tlje  31niiiament,  tljat  tlje  Crane 
tljerein  mentioneti  tuas  a  Crane  at  tlje  Cime  of  mafeins 
tfte  S)tatute,  it  tuouin  be  a  goon  €i:ception* 
Cije  Court  mouin  not  quaflj  tlje  Jinniament* 

DillonV  Cafe.     Eod.  Term'. 

(  4. )  715  tlji0  Cafe,  Holt  C.  3!.  &  Cur.  anjiinpn,  t^at  3'ttllicejS 
1  saik.  57.  1  of  peace  map  Difcljarge  an  apprentice,  ann  alfo  ornec 
a  Eeftituticm  of  tbe  ^onep  giben  toitlj  tbe  apprentice 
tDitbin  tbe  Cquitp  of  tlje  ©statute  of  )  Eliz.  ann  tljat  if 
tlje  Rafter,  being  bounn  to  anftoer  at  tlje  €)eiTion6  of  t&e 
Slulticejs,  no  not  appear,  it  iici  a  forfeiture  of  lji0  Eecog= 
nif  ance  -,  but  tl)e  :juftice0  map  at  t6e  fame  Cime  proceen 
to  malie  an  ^itKt  againil  t^e  ^aflec* 

Fitz-Hugh  "verjus  Dennington.     Mich.  5  Ann. 

C  5  )     A  ^^^^  ^f  ^^^^^  ^^^  brought  of  a  3!ungment  in  tfjc 

Mod.  cai:    J\  Marfhalfea  Court  in  Debt  upon  a  'Bonn,  toljere  tl&c 

2J7,2j9,26o.  sDefennant  craben  Oyer  of  tlje  Connition,  tnfticl)  reciten, 

ttat  tbe  piaintitf  toais  become  an  apprentice  to  tlje  De- 

2  fennant 
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fciiQ.int  ft!2  fcueii  J^cai-jj ;  nntJ  tfjcii  tOe  Conm'tion  Uing, 
tljat  if  tf)f  Dcfcnunnt,  at  tfjc  Cni:!  of  tfjc  fain  tJLcrm,  fl)aiiir> 
ruaUr,  p^ocurr,  o?  cruifc  tlje  Plaintiff  to  be  mnoc  jfccc  of 

tl)t  CcmpOlip  of  Joyncrs  Of  London,  if  tfjcrcuilto  rcqilC{!= 

elJ,  tlKii  tfje  ©lililjation  to  he  UoiD*  €:o  tljis  tlje  Dcfcii' 
Dant  picaticn,  t(>u  at  tfjc  enu  of  tijc  fai'n  fcDcn  fcnco, 
02  after,  till  tljc  viTimc  of  tijc  3aion  ti?ougf)t,  Ijc  teas  not 
rcfiucftcO:  €0c  l;5iaintifF  tscmurteri,  ruin  JuQijmcut  tons 
Ijiin  fo?  tfje  plaintiff  bclouu  jFo?  fuppafino:  tijc  Ecqucii 
not  material  nt  all,  o?  at  icaft  if  it  lucre  fo,  tfje  pica  of 
tljc  Dffcniinnt  lljouin  (jauc  Dccii,  Cljat  fje  ncuer  luas  rc^ 
Qucftcr!  5  niiD  not  to  tie  it  up  to  a  iacquea  at  t(je  enti  of 
tij?  fcDen  jEJeare,  o?  after,  fo|  tfje  Plaintiff  migljt  fjauc  re- 
queaeU  ijefo^c  tlje  (£nn  of  tIjc  Cerm  to  maliC  Ijim  jrrec  nt 
tlje  €nO  of  tfje  feuen  itPears* 

ld\)  Holt  C,  J*  €fjc  Ecqueff  id  tnatcriaf  fjere,  nnti  nmfl 
he  Uiijen  tfje  ConUitiou  coulti  be  perfo?met),  auD  not  before  •, 
fo?  it  cannot  be  intcnncn  one  luouin  requrff  a  Cfjinij  to  be 
none,  before  it  toas  to  be,  o?  coulD  be  Done.    'JEfjc  iDefen= 
tjant  toad  to  maf^e  tfje  plaintiff  ifree  at  tfje  (gnu  of  feiieii 
ideate  appKnticefljip,  if  tfjereunto  rcqtieffeD ;  anB  fje  pleans 
tfjat  at  tfje  €nli  of  felien  Peard  fjc  toad  not  requefteO;  fare- 
Ij)  tfjid  id  a  ffocD  piea,  ..fo?  it  id  DieeSii)  tlje  QHo?Ud  of 
tfje  Conrntion.   3nti  tofjnt  lljafl  be  unnerffooti  to  fjaije  been 
meant  bp  tlje  Gnt!  of  feiien  ^eard,  tofjctfjcr  after  tljcD  are 
erpiretJ,  0?  jtift  at  tlje  €nti  of  tfjem,  fo  ad  Ije  ouijfjt  to  be 
mane  jfree  on  tbe  Inff  Dav  of  tf)e  fc^en  Ipeardf  Boxo  tofjcii  i  lc?.  6g. 
a  ^an  iit  to  Ho  a  'Cfjino;  bp  fuclj  a  "^ime,  if  requeffcD,  ^icyn  ^j. 
tf)crc  if  tlje  Cfjing  in  itd  jl^ature  map  be  Hone  at  tfje  Cime  lyre  49.' 
of  Eequeff,  tfje  Eequeff  \^  to  be  mane  on  tlje  laf!  couUe=  icro.17^. 
nicnt  Part  of  tfjat  Cime.    ^5  if  a  a5au  be  faounn  to  pap  l^^°-  '^5. 
a  certain  g)inn  of  Sgonep  on  Lady-day,  if  requeffeti;  in  I'sand.  35. 
fuel)  Cafe  tfje  Eequeft  nuift  be  on  tfje  laff  convenient  'Cimc 
before  ^un  fet  of  tfjat  Dap,  on  tofjicfj  fuclj  a  ^um  map  be 
pain,    ann  &e  took  it  clearlp,  tf)at  tbc  Eequeft  Ijere  ffjouin 
ijatje  bmx  on  tlje  laft  moft  convenient  €ime  of  tfje  faft 
Dap  of  tlje  feuentlj  ^ear  t  ann  tfjat  it  toad  tfjc  fame  tfjino;, 
ad  if  leffee  fo?  Peard  covenant  to  leave  all  Cfjirigd  in 
goon  0?ner,  ann  to  vacate  tfjc  p?emifred  at  tfje  €nn  of 
ijid  ^erm,  fje  muft  no  it  on  tlje  laft  ^ap,  ann  cannot  fave 
6id  Covenant  bp  noiniy  it  tlje  Dap  after;  fo?  tlje  (£nn  of 
a  ^Ijino;  id  part  of  tljat  of  toljiclj  it  ii^  an  €nn. 

Povvei  3iuft»  Cfje  €nn  of  feven  Peard  muft  be  tlje  faff 
convenient  €ime ;  ann  it  is  liixz  a  Demann,  tofjicfj  is  to  be 
at  fuel)  €imc  ad  tfje  ^bino;  map  be  none  on  :  3if  pou  Ijau 

T  come 


7Q  ARRESTS 

come  anD  (iiitt,  Cfjnt  tfje  Dcfcntiant  toas  a  orcnt  ££Iap  ot! 
on  tijr  laft  Dap,  it  fjnU  been  fometljinff. 
Cije  3itf0nicnt  lunsi  rcueefeti. 


ARRESTS. 

Mich.  I  Ann. 


C  T. )    ^^©niplnint  m^  mnnc  to  tlje  Court,  tijat  a  .^an  m^ 

1  arrcfi.  5:.   ■  actcfteti  lit  Trinity  '^ei'iii,  b^  (Llfctue  of  a  can't  re* 

\^     i  tiirnabie  in  Eafter  Ccrm,  ann  a  'Bail-'BonD  talten 

^^-^  fo?  appearance  at  tfje  (Htme  of  tljc  Return  of  tljc 

22irit. 

Per  Holt  C  J*  It  one  be  arreffcD  after  tfjc  Eeturn  of  a 

I  Sid. 2:9.     KLIrit, falfe  3nip?ifoinnent lie0  againft  fjim  tIjat  net!)  fo  arieft 

3  cro.  iSo,   tlje  partp  :  Clnti  tfiere  ifi  booD  Ci5atter  to  plean  riijainfi-  an 

*  •  asion  upon  tlje  Statute  of  23  H.  8.  d)e  ifaa  Uias  teferrcn 

to  tfjc  Q3after  to  Ctumine,  in  o^ner  to  puniflj  tlje  Officer 

fo?  ©ppjefllon. 

3f  a  l^erton,  agafnft  luljom  tijerc  i^  a  Jutiijmcnt  of  tW 
Court,  l)c  feen  to  toalU  in  Weftminfter-Haii,  tee  map  fenu 
our  Officer  to  tahe  Ijim  up,  if  t\)t  Plaintiff  nefirc  It,  iuitl> 
out  a  mtit  of  Crecution* 


ARREST  of  JUDGMENT 

Anonymus.     Pafch.  1 1  W.  3. 

(I)  ;4  B  Jntii8nient  fo?  a  ^isnemeano?  toais  trieli  ffjjec 
isaik.77,78.  /^  £)apg  before  tfje  €iHi  of  tlje  Cerm,  anu  imp 
/~^  mcnt  cntreD  tljc  fame  Cerm,  fo  tljat  tlje  Defen= 
nant  Ijan  not  four  Dapfi  to  moiie  in  bereft  of 
Jutigment :  ann  tljc  Olueflion  tunjj,  toDetfter  tl)i0  Cntrp  of 
tbe  Junument  toas  regular,  0?  tfiat  it  fljouin  Ija^c  been 
napen  till  tlje  Cerm  folloiuimjf 

Holt  C.  %  3f  tljere  be  four  Dapo  anH  mo?e  bettocen  tlje 

^rial  ann  tije  Cnn  of  tbe  Cerm,  Jtingment  ouglit  not  ta 

I  be 
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be  rntcrcti  luitlji'u  tfjc  four  Diip5 ;  but  if  tijc  Diftringas  he 
rftuinab!e  lustiit'n  rljc  ecrni,  nnn  tfjr  part?  I's  tcicQ  lyi'tljm 
IU30  c?  tjj?cr  Dili's  bcfojc  tJjc  €iiti  of  t!)c  (Lcrm,  tfje  JuDlT' 
iiiciit  fljiill  be  rnrrcD  tijat  Cerni,  tijo'  iljtxc  be  not  four 
•Diivfi  to  mouc  in  Cirrclt  cf  Jutiijmcnt* 

Wood  'verfus  Shepherd.     Trin.  2  Ann. 

TD  moljc  in  C!rrrff  cf  Jtitiitnicnt,  one  ouirCt  to  ijiVe     f  2.  *« 
Notice  to  tlje  Clerk  in  €cuit  cf  flj?  ctfjcr  %'\-^t  ■,  but  -"^^od.ca;. 
tije  better  IDi"!U  is  to  tjiuc  a  Enlc  upon  tIjc  Poftca  fo;  iviunx-  "^"' 
inn;  it  into  €mn,  fo?  tl^at  is  a  |-}o:lce  cf  it  fciu 

^nn  Cirrca  cf  Jnuoment  is  ritijcr  fo?  intifnficl;  ^^attcr,  ii  h.  7.57. 
nppearinij  bv  tljc  Ham  it  feif,  Ui.ijicO  ^diII  renHfc  tOc  Juuq:-  y'j',;;!^'!- 
ment  Crroneouo  ;    c?  it  is  cttrinftc'a,  tijat  is,  fomc  fc=  RaitHn'r*;. 
tfign  93attcr  fuLTCcftcii  to  tljc  Court,  uUh'c!)  pjo\)cs  tlje  ^o.  ehc.  ,-o. 
tllxxt  is  abatcn  :  flnO  tfjc  olti  Pe'nRice  of  talu'ng  aoijantaijc  ^r^uY^^!' 
in  Sirred  of  JuUffuient  luas  tfjus:  €fje  Part»»  after  a  ge--  9  M6.'^!\i. 
ncral  OerHicf,  Ijabinir  a  Dap  in  Court,  DiD  nfisivn  Dis  Cr^ 
ccptiono  in  Clrreft  of  Jut5n:mcnt  bu  map  of  Pica ;  anH  it 
luas  calietJ  pieaoing  in  ?.rreft  of  JutJiyment:  €()i$  Differed 
from  niobinn:  in  Qrrcfi,  luijiclj  luas  Hone  bp  one  as  amicus 
Curix  uifjcrc  tljC  partj)  uias  out  of  Court* 


ASSETS. 

Kellow  'verfus  Rowden.     Pafch.  2  VV.  &:  W. 

WKellow,  Crecuto!  of  E.  KclIow,  b?oun;bt  nn     C  r- ) 
asion  of  Debt  on  a  ':3onn  againft  R.  Row-  ^f"'«=^^ 
L\cn,  Son  anD  l^eirof  J.  Rowden  fjis  JTatljer;  iMod/iJ^' 
anil  oeclaren  upon  a  Tiona  of  1 20  J.  maoe  h))  sLcv.  zbd. 
tIjc  f  atljcr  of  tljc  Defendant  to  tijc  Ccrtatc?  of  tfjc  Plain- 
tiff.    CljC  Defendant  pieaOCD  Ricns  per  dcfccnt  de  pradid. 
J.  Rowden  Patr.  fuo,  OU  tfjC  Dap  Of  tIjC  dU'it  purcijafcn, 

no?  at  an))  ^\\\\t  aftcrinams ;  upon  toljidj  tJjcj)  tucre  at  %i-- 
fue :  anB  tljc  Jurp  fcunu  a  <g>pccia!  acruis,  tfjat  J.  Row- 
den tlje  Obliffo?  Ijan  Jifuc  C.  Rowden  l)i0  elDcft  €>an,  ann 
R.  Rowden  tljc  Defendant  -,  anU  tIjat  Ijc  tuap  feifeu  i\\  JTet 
cf  a  Jl)oufe  anti  ten  accr<5  cf  lantJ,  VJijicfj  fjc  fcttletj  bp 

Dcco 
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£)eco  to  tije  Qfc  of  Ijimfclf  fo?  life,  Eemainnei:  to  W 
citefi  S3on  C  Rowden  in  Cnil,  Ecmaintiec  to  &10  otoit 
liijijt  ^cirjS,  nnn  iJicli ;  tijat  C  Rowden  tuas  fcifcn  in  €nif, 
luttO  a  EcmainDct  in  Sftt  cvpcsant,  &c.   aiiD  tfjnt  -Ije  Ijati 

JCftiC   H.  Rowden,  nuD  DicU ;  tljat   i)C   t!jC  faiD  H.  Rowden 

fcas  fcifcts  lit  fupra,  nut!  nftrrtoavtis  Sicti  toitljout  SfTue; 
f.fter  lufjcff  Dcatij  tlje  p^cmilfCEi  Brfccnocti  to  tlje  Dcfcn-- 
tinnt  R.  Rowdpi  in  Sftt,  nC  fpCic  of  H.  Rowden  tljc  «J??anl!= 
fon,  nnti  alio  Ipcic  of  J.  Rowden  tlje  ©bliijo?,  h)>  Virtue 
Ui?}ci-cef  Ijc  cntcrcu,  anD  luas  fcifcti,  &c.  'Cljc  £lucffion  up- 
tiit  tijis  Special  QerQiS  luas,  Vofictljci-  on  tljc  i:i:-attcr  tlju^ 
fotMit),  tlje  Dcclai'tition  of  tljc  plaintiff  luas  rcooti,  0?  not, 
iTcaufe  Ijc  Ijan  ncclaitn  aijainlt  tljc  Dcfcntinnt  ass  immc= 
lv:ate  ?;cir  of  tijc  Ottligo?,  luitljout  nrcntioninn:  tl)c  inter- 
F.N.  B.  120.  uictiiatc  Dcfcent0;  nnB  it  iua0  infificn  tIjat  tijis  Decfata* 
iRoi.Abr.   jj^^jj^  ijjjjjj,^  ^^  jj^i^j,  jjjpj^  Special,  fljcuiinn:  Ijolt)  tije  Defcn= 

Dyer  156.     Hunt  Ijc'came  l)tit  to  tije  ©faligo?,  to  c()aro;c  fiim  initlj  t[)iiiS 

Cro.Car.         £)j;ti|-^    f,„j,    (Jj^    C^fctS    tiP    DtfCCnt. 

40  Ed.  5.  ,0.  OBp  Holt  €*  %  Clje  .Declaration  id  gooti;  tfje  Eeiier 
1  inft.  259.  fion  in  Ice  beino:  nolo  come  into  lp)cireilion,  anD  tlje  De-- 
fentiant  ijatlj  tfjc  lantJ  as  rpcic  to  Ijis  Jfatfjer ;  anU  tfjere- 
upcn  tlje  Plaintiff  ijatJ  JtiDgment*  Jt  lyass  agreeti  bp  all 
in  tijis  dafe,  tIjat  a  EeUerfion  c.rpcsant  upon  an  Cflate- 
Cail,  is  not  aifets  to  cijarp  tijc  fpeiu  upon  tljc  (general 

:jmiC  Ricns  per  Defccnt :  Tut  tlje  (Iljicf  JufliCC  faiD,  a  EC-- 

ucrfion  ctpeaant  upon  tlje  Determination  of  an  Cftate  fo? 

nycr37i.    life  is  quail  atrcts,  aun  ougijt  to  be  pleanen  epeciallp  hp 

tlje  fcrir ;  nntJ  tije  plaintiff  in  fuel)  Cafe  map  talic  jiiHg- 

ment  of  it  cum  accident. 

lutigment  fo?  t^c  plaintiff*    i  Show.  249. 

Gree  'verfus  Oliver.      Trin.  4W.  &  M. 

IB  €|eament  tricn  before  t!)e  l.o?ti  Cljief  Jtiitice  Holt,  at 
tljc  ailifcs  in  L.xon,  bjouiTljt  bp  tfje  ll^Jaintiff ;  on  a  g^pe- 
cial  Juti0mcnt  apinft  tljc  aiTcts  confelTeti  bp  tlje  Ipcir,  &c. 
Cfjc  0iieRiou  toas,  3!f  a  Junsjment  aijainft  an  ^nv,  upon 
ancts  confclfcti,  fljall  binu  tlje  ilantis  from  tlje  €:imc  of 
tljc  JuBffmcnt  oiibcn  onlp,  0?  fljall  relate  to  tl)c  'QLimz  of 
tlje  o^ifiinnl  CBrit  0?  TSill  fileti  f 

Holt  d,  31*  Cljis  Special  3lu5Q:ment  againff  tlje  QlTets 

onlv,  Iljall  Ijabe  Relation  unto,  ann  fainn  from  tlje  €ime 

of  tljc  lilino:  tlje  o?in:inal  flllrit  0?  "Bill :  "anli  tlje  filing 

a  Q5ill  in  B.  R.  is  iC$  effcaual  fo?  tbis  Purpofc  as  an  o?i-' 

I  ffinal 


(2.) 

Carrhcw 
545,  246. 
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ginni  CEIn't.  3innccn  a  uencinl  JutijTmrnt  •ipinCt  tfjc  ll)C!r, 
iLiIjcrr  tljc  €rccution  is  n  conisiian  Cvcctitinii  iip  Eicgir,  nnti 
not  nffainft  ti)C  Clffcts  onip  liv  Crtcnt,  Un'il  net  operate  bp 
lun)'  of  Relation  to  t!jc  ©^itjiital ;  luit  Innlis  cn!p',  in  cor.f 
iiioii  Cafc0,  fi'om  tijc  Cimc  of  tlje3u3gmcnt  Qimu. 


ASSIGNEES. 

Pitcher  ^erfm  Tovey.     Mich.  3  VV.  6c  M. 

EKro?  on  n  Jiitiitmcnt  in  C.  B.  in  a^ion  of  Covenant     ( i. ) 
iiLTainft  an  affignec  of  a  ^emi  fo?  g^cate,  fo?  Ecnt  ^/how.  340, 
incurvcB   aftet  Ijis  aniBitment  oUct  to  anotijcr,  ''^'' 
luitOout  l^oticc  to  tijc  Iclto? ;  ano  tlictc  lutiijmcnt 
load  ffiDcn  fo?  tije  plaintiff,  Cljat  an  aftiffumcnt  bp  an  af= 
figncc  tuitljout  Botkt^  tun0  not  ijoct!. 

Holt  d.  :j.  einjat  mahcjs  m  anigncc  tljarGxaliic,  is  tlje 
(ertnte^  anti  Ijc  (jatij  notijino;  to  Do  luitij  tIjc  Iclfo?,  but  up= 
i3n  tfjat  account*  a  'Bargainee  of  a  Ecbcrfion  fijall  maiu-- 
tain  Debt  fo2  Kent  from  tlje  €imz  of  tIjc  Xar&ain  anQ 
^:iic,  tW  tbcfc  lucre  no  l^otice  to  t!jc  IctTcc  -,  anD  tijcrc  id 
tljc  fame  Rcafon  on  tbc  otljcr  Sine*  Cijc  Qfliixncc  ijatlj  tIjc 
Cttatc,  Uiitljout  tIjc  (JTonfcnt  of  tlje  LctTo? ;  anB  Uiiji'  map 
fit  not  part  luitlj  it  apin  f  Cljc  Cafe  of  Buckley  anti  Kciley  i  sf j.  308. 
loae  atrrceti;  anti  Hale  uuiei  of  anotljer  Opinion  afteruuu-ti0 
in  tljc"  lixchcqiicr-Chambcr :  Ipcrr  tbc  JutiBnimt  tuajs  rc= 
Ders'o,  fo2  tljat  no  ii^oticc  ig  nccclfarin 


E 


Richards  'z^fr/^/.f  Turvy.     Pafch.  4  W.  &:  M. 

Rror  on  a  Jutigmcnt  in  C  B.    Cbc  (Tafe  luad,  A.  tse--     ( 2.  ) 
mifcn  to  B.  refcruinrc  Ecnt,  uutlj  a  Conniant  to  pap  ^I'^'^^j;^- 
it;  B.  tntcrsj,  ann  a^njwQ  to  c.  lufjo  concnants  to  pap  tijc  ascindan 
Ecnt,  ann  tfjerc  mas  alijnoo^fcmcnt  of  a  Cobrnaut  to  pap  Ain^-ucof 
tluclbe  T15ott!c£i  of  ^adi.    A.  bjinijs  Covenant  aijaind  C. ""   "^"''''' 
C.  as  to  part  of  tije  >^oncp  ants  li)ait  of  tJ)e  €>.uU,  can- 
felTetlj  it,  &c.  anti  as  to  tbc  llcfitiuc,  pIcai5S  an  araijnmrnt 
ober  to  D.  bcfojc  it  became  "cue.    3^ut!ginn;t  in  c.  B.  fo? 

U  A. 


/4 


ASSIGNEES. 


A.  lip  C*  J.  PoUexfen  anU  Rookby,  Powcl  diflcntientc,  nnU 
Veiitris  a?grotantc. 

Holt  C*  %,  aUstjnuKnt  bp  smiijncc  nifcljargctl)  f)(m,  bc^ 
caiifc  f)e  tuns  cn!P  cljnrijrnble  ns  tintitnn;  tije  InuB :  anU 
tljcrc  10  no  mo?c  Ecafon  fa?  W  Gi^inn;  5!5oticc  to  tfjc  lelTo? 
of  iji'js  anisnmcnt  oucr,  tijau  of  tlje  aOinfnmcnt  to  Ijim  bp 

Dolben  anB  Eyres  ajjltctij  ailti  (abfcate  Gregory)  tIjC  JuUff^ 

mcnt  iun0  vcuetfeti* 

JVIidgley  C5^  Gilbert  qjerfas  Lovelace.     Trin.  5  W, 

^  M.  Rot.  615. 

( 3. )    TT'Eightley  neuufcn  a  Jljoufc  to  Jones  fo?  aCcini  of  g'cars?, 

orthcw      J\^  rcnti?in5  Ecnt;  Jones  afliijiieo  tl)c  Cenii  to  tI)cDcfcn= 

^^'  '^°'     Dant  Lovelace,  aiin  Keightly  bj)  1)10  laft  mHi  iicbifcD  a  $^0I= 

Ctp  of  t\)t  iacbCVflOn  unto  Midgley,  ano  tIjc  otljct  $0O\tt^ 

to' Gilbert,    antl   nicti,    anU   notu   Midgley  anH  Gilbert  joill 

in  an  aaion  of  Covenant,  ann  atliffn  tfjc  1J5?carl)  in  Bon^ 
papmcnt  of  tljc  Eent*  ^Ijc  Dcfennant  picaus,  tijat  aftct: 
tfje  Ecnt  became  nue,  anc  befo?e  tlje  aaion  b?ou0{jt,  tljc 
i-)laintiff0  ijati  bj>  jFinc,  &c.  gtanten  JScberfion  to  one 
Hawkins  i  ano  concluucU  in  TBat;  upon  a  Ocmuttec  to  tlji'is 
pica,  tbete  lucre  tiuo  CDiucftion^ : 

(i.)  mbctljct  t!jc  l^Jaintiff0  ourjijt  to  febci*  in  tfji'sJ  asioir, 

0?  in  an  aaion  of  Debt  fo?  tlji^  Kent,  becaufe  tljep  are  not 

JointJLeiro?^,  but  Oabe  eaclj  a  fcberal  Jntcreff  to  a  O^oietp 

of  tlje  Eeberfion  t  Co  toljidj  it  toa^  refolben,  tfjat  tfje  plain-- 

tiffs  are  Cenant0  in  donmion,  anti  map  join  0?  feucc  (at 

€Ieaion)  in  an  aaion  of  Debt  fo?  Eent  referbeti* 

s,j,  40Z.         Oi5ut  bp  Holt  C*  3.  If  tljcp  fcber  in  Debt,  &c.  tfjep  muit 

contra.       ,|o|;  jjidj  "mafee  Iji0  Demaiiti  of  fucfj  a  certain  €)um,  Vo\\icf) 

amounts  to  a  ^^oietp ;  but  tfje  DemanU  muff  be  de  una  me- 

dierare  of  tbe  luljofe  Eent;  aniJ  tfjerefoje  if  tfjep  map  loiri 

in  Debt,  tfjep  map  lil^ciuife  join  in  Cobenant* 

Cije  otljer^Clucflion  loas,  Uifjetfjer  tlje  arrears  of  Eent 

arc  not  foil  to  tijC  plaintiffs  bp  tOcir  Granting  the  Rever- 

lion  to  another,  bccaufc  tljc  p?ibitp  betujccn  tijem  auD  tfje 
Defendant  luas  tfjerebp  beftropeti  f  3t  tuas  refolben,  tfjat 
tijis  aaion  iiin0  maintainable  fb|  tbe  Arrears  of  tbe  Kent, 
notluitfjfianBinn;  tlje  Eeberfion  tuas  ont  of  tfje  plaintiffs ; 
,  Sid.  15:,  fo?  tlje  berp  p?ibitp  of  Contrag  tuas  transferrer!  bp  tfie 
402,     '    Statute  of  H.  b.  tyijiclj  ijibes  tljc  Action  fo?  ano  againfl  9f« 
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fiiynce0,  tijo'  t!)c  IPn'oit^  of  effatc  10  ijonc*     ^wi}  fince 
£5rbt  lufil  lie  in  tl)ifS  Cafe,  a  fortiori  Couciuiut,  &c. 
juDgmcnt  fo?  tljc  Iplnintiff* 

Parker  <verfus  Webb. 

(4) 

Alcffo?  tcinn;  fcifcn  of  Inntis  in  jfcc,  mnnc  a  Lcafc  5  s^'^-  5. 
tijcrcof  fo?  ^■'carjs  to  tljc  DcfenDant,  renu^imj  Ernt  at 

Lady-day  anU  Michaelmas,  in  iuljicf)  LcafC  t\)Z  DcfcnQant  C0= 

^cnantcO  to  pap  tijc  Ecnt,  &c.  aftcriuartio  tijc  Lcflfo?  ijrant-- 
en  tlje  Ecljcvfion  to  tIjc  plaintiff,  to  toljiclj  »J5?ant  tIjc  "Dt^ 
fcnDant  attoincn:  iilnn  nolo  an  liiaion  of  Coljenant  bcins 
l)?ou0ljt  aijaihft  Ijim  fo?  Bon=papmcnt  of  llcnt,  ijc  picaticri, 
Cijat  (je  Ijan  alliffncrj  fjis  Ccrm  to  b.  d.  before  tljc  tJ5?ant  of 
tljc  Eeucrfion  to  tijc  plaintiff:  €0  luljiclj  pica  t&c  plaiu^ 
tiff  ucmurrcD, 

05?  Holt  C»  %.  Cfjc  pica  ijj  not  ryooti  ^  fo?  tlje  Dcfen=  3  i-ev.  2??. 
tant  in  tfjijs  Cafe  oiiiyljt  to  Ijatjc  fct  fo?tf),  tljat  tlje  piain=  \f^-^'^^> 
tiff  Ijati  acccpten  Ecnt  fcom  tlje  anignec,  0?  tljat  Ijc  Ijan  ' 
Botice  of  tljc  affiffmncnt :  "But  if  tljat  Ijan  been  plcaocD, 
tlje  Plaintiff  fljouin  ftill  Ijaije  IJimsment,  bccaufe  bcino; 
<55?antce  of  tlje  Ec^jcrfion,  Ijc  map  maintain  tljigi  Clftion  a= 
gainft  tlje  IclTee,  euen  aftec  tlje  afliijnmcnt  of  tljc  leafe, 
ann  tljo'  l)e  baD  tljcn  acccpten  t^e  Ecnt ;  ann  tljiis  Ijc  mirjljt 
50  on  tlje  Lcffce'iS  crpjefs  Coijcnant  to  pap  it,  iuljiclj  tunjs 
luitij  tlje  lann* 

Buck  'verfus  Barnard. 

IB  Debt  fo?  Ecnt,  b^otiuljt  ajraintt  t&e  atminiffrato?  of     (5) 
tf)c  IclTcc ;  it  uias  Ijcio  bp  Holt  C,  %  tljat  an  ^timini- » ^'^°^-  345- 
iti*ato?  i0  cljargcable  as  afliijnce,  fo?  t&e  Cime  Ije  enjops  anD 
IS  m  polfcllion  of  tljc  p?emiffes :  anU  tlje  Declaration  Uia^ 
againff  tlje  Dcfcnuant  as  aniffnee* 
JuD0ment  foj  ttje  Plaintiff* 


A  T- 
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ATTORNEY. 

Lacker  ^erfus  Harcourt.     Pafch.  2  W.  &  M. 


C 


<i.)  ^^^^fs  ngainft  tlje  DcfenUant  lain  in  Somerfetfliire, 
Show.  148.  f  moueti  to  cljaniye  tf)e  Venue  upon  tljc  ^account  of 
tije  Defendant'^  p^iui'lcijc,  ns  nn  atto?nfP  ana 
Clcck  fn  Court,  auD  to  fjauc  it  laiD  \\\  Middlcfex, 
anti  fljctoeti  fcucral  Eule0  tuijcccin  it  Dat>  been  Hone,  anD 
uvffen  tlje  p?aaicc  fo?  it,  anti  tije  Eeafon  of  tljat  p?agice, 
viz.  tljcif  fuppofcn  conffant  ^Ittentsance  on  tlje  Comt  detC; 

hut  UCnieU  bp  CTtlicf  3ui!iCC  Holt,  ct  cxttvos  taccntes  .  fo?  tijat 

tljep  |)aijc  no  fuclj  p?iliilcn;c.  lo?  tije  Plaintiff  in  a  €ran= 
fito?))  aaion  ma))  lap  it  luijcte  &e  pleafcg  ^  but  if  an  atto?-- 
nep  lie  piaintiff'in  a  Cranfito?))  asion,  ant  laps  it  in  Mid- 
dle'fex,  tije  Defenuant  iljall  not  cijangc  tije  Venue  upon  tfjc 
common  Affidavit. 

Anonjmus.     Mich.  5  W.  6c  M. 

.<*•)         At:    Nifi  Prius  in  Weftminfter,    an  SttO^UCp    tuijo    IjaD 

Skin.  404.  £\  ji^aiun  an  Jnnentutc  of  Agreement  bctuieen  a  ^ijeriff 
anu  Ijis  (L!ntiei-=€»Ijetiff,  beino:  p^ouuccti  to  p?o53e  a  corrupt 
5301'eement  betiucen  tijcm,  tuas  not  compelicn  to  tiifcolici; 
tije  ^attct  of  it,  tljo'  6e  toajs  not  a  CounfeHo?. 

ann  per  Holt  C*  %.  Jt  feemg  to  be  t!)e  fame  Hatu  of  a 
^cciijener.  ant  Ije  citen  a  Cafe  toljere,  upon  a  Cobenant 
to  conbep,  a  Counfct  (!)all  abbife,  anb  tIjat  Counfel  did  not 
advife,  being  pleaoeb  -,  ConbepaMces  mnbe  h^  tfje  abbice  of 
a  €)Ctibenec  being  tenbereb  anb  refufcb,  toas  ailoineb  to  be 
goob  Cbibence  upon  tljiss  Jlfue*  jfo?  Ije  is  a  Counfel  ta 
a  $^an  UjIjo  toill  abbife  mitfj  Ijim,  if  Ije  be  inftruSeb  anb  ebu« 
cateb  in  fucb  221ap  of  P^aSice ;  ctljciUJife  of  a  <jpentleman, 
parfon,  &c. 


Ano- 
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Anonymus.     Mich.  lo  W.  5. 

Per  Holt  C.  3l»\?l7J|xrc  mi  atto?ttC|)  tafec0  upon  Ijim  ta  ^sm'sI 

V  V  nppcnr,  tljc  Court  looKs  no  fiirtljct ;  5  Mod.  to5. 
but  taltciS  it  tfjat  tfjc  atto?ncp  Ijnti  fufficient  3utf)o?itP ;  am  ^  ^^'"^-  '6, 
IcaUESJ  tl)c  Partp  to  Ijij*  iilttion  agnini!  Ijim*  '^°" 


Withers  ^W  Harris.     Mich.  I  Ann. 


Holt  C*  I 


Y€)2I  cannot  cljange  pout  atto?nrp  toitOout     (4-) 
Icaue  of  tljc  Court,  to  be  obtained  on  ^""'^  ^o- 
(59dtfon,  tlio'  Ijc  be  cDcc  fo  sccat  a  Cljcat* 

jf  an  able  ann  refponfible  atto^ncp  appear  fo?  anp  13cr=  Modcaf. le. 
fon  tuitfjout  a  ailarrant,  ano  JuUffincnt  10  OaD  againft  Ijim, 
tlje  3iuDQ:mcnt  fljall  ffann,  ann  tljc  l^artp  be  put  to  fjis 
ggfon  againll  tf)e  atto?nep;  but  if  tljc  atto?nej)  be  in  ban 
Circumftancee,  tijc  Court  iniu  fet  tlje  lungmcnt  afinc. 

gun  if  an  attoinej)  W\  take  a  ^an's  ^onep  to  no  'Bufi=  Mod.  car. 
nefss,  anu  tioejs  not  no  it,  inc  map  enter  into  a  fummarp  *^'' 
C.ramination  of  tlje  (patter  •  ann  if  toe  finU  f)im  tcfraao?p, 
!)e  map  be  fttucU  out  of  tlje  Eon* 

Audita  Querela,     ^ec  Error. 


AUTHORITY. 

Dixon  and  Smalley.      Hill.  5  W.  &  M. 

AC  Nifi  Prius  in  Guildhall,  it  UIHS  tUlCtlbp  HoltC,3^.  Skin.  41 
tljat  iDljere  tljc  93apo|  ano  Comuionaltp  of  Lon- 
don IjntJ  conftituten  J.  s.  tljcir  ISailiff  to  rccciue 
tljcit  Eents,  ann  to  mabc  DenianD  cf  tljcm,  anD 
to  mafee  €ntrp,  upon  Ciiinence  upon  Ciemnent,  fuclj  gene-- 
ral  autljo?ity  id  not  fuffictcnt  to  autl)0?i?c  a  'Bailiff  to  talic 
acnantaffe/antJ  niaUc  Dcmann  of  a  Eent  accruen  nue  after 
tlje  autl)ontt)  gi^cn :  f  02  it  is  a  neU)  Eigljt  attacljcO,  ana 
t&ete  ouffljt  to  be  fpecinl  autljojitp  fo?  tljijs  putpofc* 

X  AWARD  S. 
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sSk'fi'^         A    2)pHffeti,  €f)ntfo?  not  performing  an  atuacnmatie 
'  ^'       '^     upon  n  Eule  of  Court,  attacljmcnt  lie^s  not  tuitS-- 


AWARDS. 

Foifter  verfus  Brunett.     Mich,  i  W.  j. 

out  a  perfonal  Dcmanti. 
ann  Holt  €.%  CaiD,  l)z  rcmembjeti  t(je  firff 
attacljmcnt  of  tljis  mint  in  tijc  €afe  of  %\x  John  Humble,^ 
in  Kelyng'0  Ciuie^  in  lobiclj,  ann  euer  fince,  a  perfonal 
Dcniann  Ijati  been  tfjoujjljt  ncccITarp.  :jn  fuel)  Cafe0  of 
atnams,  t&o'  tfjep  be  not  leffallj)  jyootJ,  attachment  map 
be  ban  fo?  Bon-pctfo^mancc  -,  but  'tijs  otijertoife  if  tljcp  are 
impoflible* 

Bacon  and  Dubarry.     Trin.  9  W.  j. 


( 2-  )  T~^  E  B  T  upon  a  OBonn  of  600 1.  conbitionen  tbat  tubere-- 
Com.  459,  j^  ^^  fcberal  £)iffcrence!ei  toere  nioueD  bettuecn  tbe  jaiain-- 
j  s^ik.  70.  tiff  Bacon  anH  tbc  Defendant,  ajs  attfl?nep  to  Durutter,  if  tbe 
Defenbant,  on  tbe  part  of  Durutter,  fljouib  ffanti  to  tbe 
atoarb  of  A.  B.  anb  C.  tben  tbe  OBonb  to  be  boib*  €be 
Defeubant  pleabs  Nul  agard  fait ;  tbe  plaintiff  fetjs  fo?tb 
anaujatb,  tbat  tbe  Defcnbant,  fo?  anb  on  tbCBebaif  of  Du- 
rutter, ajouib  pavto  tbe  plaintiff  3451-  6  s.  lod.  anb  tbat 
Plaintiff  anb  De'fenbant,  ex  parte  Durutter,  fljouIb  fcal  anb 
bCliber  mutual  EeleafeS,  ad  ufum  alterius  eorum,  of  all  Q5at» 
tei'g  telatino;  to  tbe  faib  accounts,  anb  afllgns  a  -B^cacb 
tbat  tbe  ^onei>  tuajs  not  paib:  Cbe  Defenbant  bcmurreb* 
anb  it  toa0  cefolbeb,  i.  €bat  tbe  ©ubmiflion  is  clearip 
pob,  jfo?  a  ^an  map  binb  bimfelf,  as  atto?nep  to  ano-- 
tber,  to  (tanb  to  an  atoacb  of  all  Differences  bettocen  \y\Q 
principal  anb  anotber^  anb  if  tbe  Principal  botb  not  per^ 
form  it,  tbc  atto?nep  forfeits  biSTonb ;  (fo  for  an  JnfantO 
1.  €bat  tbiS  atuarb  is  boib,  for  bete  \&  notbinu  to  be  bone 
Up  Bacon,  for  anb  onTBebalf  of  Durutter-  tbe  Ecleafe  giben  fap 

Bacon  tO  Dubarry  tOiU  UOt  blfcbarffe  Durutter  i  it  fijOUlb  babe 

been  atunrbeb  to  Durutter,  it  miffbt  babe  been  faib  to  be  be= 

libereb  to  Dubarry.    €be  Court  at  firff  inclineb  to  unber= 

urn  it,  tbat  tbc  Eeleafe  (boulb  be  mabe  to  Dubarry,  for 
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t{)C  'Benefit  of  Dumttcr,  but  tfjCfC  22IO?ti0  ad  ufum  alterius 
eorum  tie  It  Up. 

3!u5s:ment  to?  tijc  Dcfcnnant* 

Freeman  and  Barnard.     Trin.  9  W.  J. 

ASfumpfit  upon  nn  agreement  fo?  tljc  Drlitjrrp  of  ififtcrn  ^^^  ">>■] 
0311^5  of  ^ops  ut  34  s.  per  C.  nt  a  'D:'a:>  cci-tain,  lain  44,.'^'^ ' 
ijp  tea?  of  nnitual  J^^omifcs.    Cfje  Defcntant  pleatis  in  » ^«ik.  69 
OSai-  an  atuarD,  Uiljercbi'  tfjc  pfaintlff  ann  Dcfcntiaiit  mere 
to  gitje  eaclj  otljcc  uuitual  Eelcafesi,  nnlj  tijat  tlje  Ocfcn= 
Uant  lua0  alttiapjs  reatip  to  Ijavic  ccccutcu  a  Eelcafe  to  ttje 
J^laintiff,  &c.  tlje  plaintiff  ncmur^. 

Cjcception  toas  taken  to  tfje  l^fea;  fo?  tljat  tljc  Defen- 
Uant  not!)  not  fap  ijc  Ijatlj  pecfo?nicri  ijisi  Part,  but  tljat  !)e 
tuais  altoaps  teatip, 

jfo?  tljc  Defendant  ft  tuajj  fails,  tljat  tljevc  i^  a  Difference 
ftettoeen  an  ^tBaro  ano  an  acco^ii;  tijc  fo^mct  map  tic 
plcaneQ  tuitijout  agual  pcrfomiance,  but  not  tije  latter* 
Dy.  75.  b.  Ollijcre  a  Cimc  i0  limiteti  bp  tlje  auiacQ,  per- 
Ijapfi  it  is  necelfarp  to  pieaD  perfojuiancc ;  but  tDfjere  no 
Cime  iGlimiteti,tJ)eu  if  it  be  Done  uponKcqueft,t|)C  Rcqucf! 

mull  p?CCeDC  ;  fO  it  is  fuffiCient  to  fap  always  ready.     45  E.  3. 
16.     7  H.  4.  3  o,  3 1 . 

Holt  d.  %.  eitf)er  it  muft  be  Cone  in  convenient  CimCj 
0?  nui'iniy  Life,  unlefs  IjaffeneD  bp  llequea  -,  if  tije  latter, 
'tisi  fufficicnt  to  fap  femper  paratus ;  but  if  tlje  former,  tljcn 
pou  ouffijt  to  piCaD  a  Cenuer,  ancientlp^  if  S^onep  xam 
atoartien  it  iuas  Ijcin  a  ijoou  plea  luitfjdut  pecfo?mance, 
becaufc  tlje  pact))  ijan  Ecnicnp  fo^  tljc  fSoncP;  but  if  to  Co 
a  collateral  as,  tljen  'ttoajs  Ijcin  no  piea  tuitljout  perfo?' 
mance,  becaufc  no  Ecnietip ;  but  noto  it  ijs  IjclD,  tbat  a  nui- 
tuat  ©ubmiffion  implies  a  mutual  pjomife,  (an  ^aion  upon 
mutual  p?omifc0  tuns  not  ancicntlp  founu  out,)  %  Ijauc 
l^nolun  aaionsJ  upon  fuclj  arbitraments,  ana  Euie  of  Court, 
goon  cSbioencCi  if  tlje  €)Ubmifiion  be  bp  Dcen,  tljc  atuatn 
itfelf  is  fufRcient  fo?  a  collateral  ^^attcr.  Cf)cce  is  a  Dif^ 
fctencc  bettueen  aioacnintr  a  @)um  of  v^jyonep,  01  a  ipoifc,  i\\ 
^atisfasion,  nnti  tljc  amarDinsj  tljc  Ecleafe  of  an  aaiouj 
tl)e  one  raifetlj  a  nctu  Dutp,  tuitlj  a  Ecntcnp  fo?  it^  t!je  otijer 
onlp  o?tJccs  a  ^tnm  to  nifcOarse  tljc  action,  tDbiclj  tlje 
ijerpamacn  tnouin  no,  if  fo  intenncn-,  ^wt  Ijcre  muff  be  ro1i.j59. 
fometbins  mo?c,  viz.  a  Eelcafe  before  asion  nifcljargen. 
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pt  iiiclincB  pro  Quer.  but  faiD  it  is  a  fdtjolous  aaion ; 
fc?  tjjc  J.5iaintiff  njotiio  Ijnue  giucn  o?  tctiDereD  a  Ekieafc, 
anu  uuiii  anftocr  Damaged  in  anotf)ct  i^aion  fo,?  net  Hgino: 
it,  tijo'  Ije  rccci^et  in  tfjis* 

3!iitiQ:mcnt  uias?  giiien  pro  Quer. 

Anonymus.     Pafch.  IC,  &  Mich.  12  W.  5^ 

(  4- )     TBpHolt  €.J.JSt  an  atcarti  iis  niauc  hy  Eulc  of  Court,  it 

I  Lev'  1V4  ^  ^^'^'^  "''^  ^^  *"*^^  "^'^^ '  ""^^^^  ^^J^"^^  ^"^^^  i^^^*^^ 

255-       '  ticc  tuitij  tlje  arbittato?0, 0?  fome  3!ri'cgulatitp  i  ann  pou  fijall 

not  cjtrccpt  aijainft  tfje  jfo?maIitp  of  it,  tint  ftjall  perform  it. 
aifo  luljere  a  ^mct  is  refcrrcri  to  acbitrato^s  on  Eule  of 
Court,  anti  tijep  vM\\t  tijcir  Slliiarti,  vac  tuill  compel  a  l^er- 
fojmancc  of  it  as  muclj  as  if  tfje  atoarD  Uicrc  a  part  of  tfje 
Rule. 

anti  tiiljcn  tijcrc  iii  a  @)ubminion  of  Scatters  to  ttuo  I3r-- 

bitrato?s,  fa  as  tfjcp  make  tIjcir  Sltoarti  before  Midfummer- 

dav  i  atin  if  tfjej)  cannot  agree,  tijcn  to  fuel)  (tlmpirc  as  tljep 

fl)ail  cbufe,  fo  as  Ijc  malte  Ijis  (Umpirage  befo2e  tl)c  faio 

Dai',  anU  an  £lmpire  is  cljofe  accojtiinglp,  tljis  anti  biS 

(Um'pirajjc  mill  be  jjoon ;  bccaufe  tbe  arbitrators  ban  oc- 

tcrminen  tljeir  poiner  befo?c  tbc  faiD  €ime,  bp  cbuftnn:  an 

Clmpirc :  15ut  if  tbc  Clmpire  be  nameti  in  tbe  ^ubmimon, 

be  cannot  make  biS  Clmpirage  before  tbe  Cime  r^iMen  to 

tl)t  $lrbitrato?s  to  make  tbeir  ^toaro  in  be  ei'piretr, 

1  saik.  70.       3in  tljt  Cafe  of  Reynolds  ann  Grey  it  tuas  belD,  '(HiiU  if 

»sa"nd.T55.  citbitrato^s  cbuCe  an  Empire  before  tbc  Cime  allolu'D  foz 

I  Ron.  Abr.  jjj^.j.  ^^^j.j|  -^  e;rpir'D,  it  is  iJOiD, 

Foreland  ^erfus  Marygold.     Trin.  13  W.  3. 

(5)     l~^^!Sbt  upon  a  'Bonn  to  perform  an  i^luartJ ;  tbe  £>efen-- 
:  saik.72,7;.  j[^  j5^.^j,j.  pij^^^g  1,0  ciiynrD  mane;  tbc  Plaintiff  replies, 

anti  fets  foJtb  an  auiaro,  iuitb  a  Profert  in  Cur.  anti  tberc 
T  Lev.  15-.  tucrc  material  ©milTions*  "^1)^  Defentiant  craiieD  Oyer, 
1  .S^fi^'  '^"^  tienuirreti  fo?  tbe  (Llariance  betlneen  tlje  atuavti  fet  fo?tl) 
\  Lev. '14."    in  rbc  Eeplication  anti  tbe  Oyer. 

Holt  c.  3i»  3^n  iDebt  upon  a  OSonti  to  perform  an  atuarti, 
if  Nul  agard  fait  bc  plcatieti,  anti  tbc  Plaintiff  replies  an  ^^ 
uiarti,  &c.  ann  Mw  is  tbereupon,  if  tljere  is  a  material 
Variance  between  tbe  ataaro  ffi^c"  in  ^bitience,  anti  tbc 
^tuarti  fet  fojtl)  Ui  tbc  Replication,  (t  is  ajjainft  tbe  Plain- 
I  tiff; 
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tfffj  Ijut  if  t&e  (Harfance  ht  owlp  bv  SDmiffion  of  t!jnt  luOicfj 
10  ftoiD,  tfjat  is  not  a  niatecial  Clariancc;  Ijcic  tljc  Qlariancegi 
are  bp  ©mifllons  t&at  arc  material,  tfjercfo?c  luDgmcnt 
inuft  Ije  fo?  t^e  Defendant.  jl5ote  alfo^  if  tlje  paintiff  ijnn 
not  mane  a  Profert,  tlje  Defennants  fljoulD  ijaue  plcaneti  Nui 

tie!  Agard. 

Morris  ^erfus  Reynolds.     Pafch.  2  Ann. 

T^€  Defenuant  moijeu  to  fet  an  atDarts  afitic,  faccaufc     , , 
tfje  art)itrato?is  tuent  on  toitijout  giuing  Dim  Cimc  to  ,  s,ik  ,, 
be  Dearti,  o?  p?otJuce  a  2£Iitnef0.  '  '" 

anU  Holt  C*  %  DenietJ  tlje  DiUcrntp,  i  Salk.  Arbitra- 
ment Pla.  4.  \jpt  fain,  €J)e  arbitrators  beinn;  Jutiijes  of  tfje 
partp's  olun  Cljiifinn;,  \)t  fljnll  not  come  anO  fap,  tfjep  fja^e 
rot  5one  bint  Iiiliice,  anti  put  tbe  Court  to  eramine  it* 
Aiiter  ftibcte  tbcp  crcceD  tbeir  autbojitp*  ^olKCiier  tbe  Clmarn 
mas  eramineB,  anb  conftrm'b  -,  anb  t\)t  Plaintiff  mobcb  fc? 
an  attacbment  fo?  not  pcrfn^miiin;  it.  anb  tbe  Court  belo 
tbat  tbe  Bon=pcrfo?mance,  tobilc  tbe  fatter  bias  fub  judice, 
teas  no  Contempt.  €ben  tbe  jaiaintiff  mobeb  fo?  bis  Cofts,  ^eb  446 
ano  tbat  tuas  Oenieb.  (Upon  tobicb  Powell  %  faib,  tbat  fee= 
<ng  tbep  coulb  not  gibe  Cofts,  be  Iboulb  nebet  be  fo?  ef  ami- 
nin0  into  aujarbs  ajjain* 

Squire  ^erjiis  Grevil.     Mich.  2  Ann. 

WEit  of  Crro?  tnas  b?ou0bt  of  a  S'ubsment  in  C  B,  ( 7- ) 
in  aaion  of  Debt  on  a  "Bonb,  fo|  performance  of  ^,35. 
an  atnarb.  €be  Jplaintiff,  after  Nul  Award  pieabeb,  fet 
f02tb  an  atnarb  on  fucb  a  Dap,  reciting  feberal  ®uits  be-- 
penbing;  bettoeen  tbe  parties,  anb  a  S)ubmifrion  of  all  pat- 
ters penbino: ;  anb  1=  €be  arbitrators  atoarb,  Cljat  all 
^uits  betujeen  tbe  parties  fljall  ccafe*  2.  Cbat  tbe  De- 
fenbant  fboulb  pap  tbe  Plaintiff  10 1.  in  full  of  all  Demanbs, 
anb  alfo  rjibe  bim  a  Releafe  from  tbe  'Beffinninop  of  tbe 
taorlb  to  tbe  €imc  of  tbe  auiarb  mabe.  3.  €bar  upon  tbe 
Ecceipt  of  t()e  10 1.  tbe  Plaintiff  ajoulb  mnfee  a  Eeleafe  to  tbe 
Defenbant  from  tbe  IBeginninff  of  tbe  saorlb  to  tbe  Cimc 
of  tbe  atnarb.  Crceptions  toere  tal^cn  bv  Counfel  to  tbis 
ainarb,  tbat  it  teas  not  final,  fo?  it  is  onlp  tbat  all  S^uits 
bcpenbing  Cjall  ceafe,  &c.  anb  it  is  in  tbe  Plaintiff's  Clec 
tion  tobetber  be  toill  ma^e  anp  Keleafe  0?  not  j  fo?  tbe  Ee^ 
leafe  iii  ojber'b  to  be  mabe  upon  Eeceipt  of  tbe  10  i.  anb  it 

Y  i!3 
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fg  not  atuatuen  tfiat  |)e  fljall  tettiu  it,  anD  if  l)e  refwfe,  be 

ifi  not  bounB  te  relcafe* 
Style  481.       Holt  €,  %  3x  Ijajs  been  l)ein,  C&at  to&cre  a  Cljinjr  iiS 
Dyl'r  us     agceeti  to  be  Uone  upon  Papment  mn  Receipt  of  99onep, 
1  Lutw.  «4  tljat  Cennei-  of  ttje  #apment  ann  EefuCal  intitleis  ttic  par* 
Co- Lit.  :^89.  jj,  to  it  jjg  n^jif^  jjg  a„  afHijil  jpapuicnt:  anD  ag  to  tlje 

4C4  Point,  Cijnt  aU  euits  penning  between  t^e  parties  fljoultt 

I  Danv.  Abr.  cgafe ;  tfje  ducftion  i0,  tiiljetljet  tljis  goejs  to  tbe  Caufe  of 
cro  EI  14  ^Sion  f  3!f  a  ^an  releafejf  W  asion,  anu  &a0  no  otljec 
161.  '  '  Eemenp  fo?  bis  Rigbt  but  an  9aion,  Hoes  not  tljat  5if= 
cljai-ge  tbe  JS^ii^^t  of  tlje  €&inff  f  Bote  bcre  10  art  aaion 
uepenniniy,  an5  if  a  petfon  releafe  tbat  aaion,  be  tbetcbp 
teleafcs  t!je  Kiobt  of  aaion ;  ann  bp  tbe  fame  Eeafon  Ee- 
leafiniy  ann  Detenninino:  €»uit0  netermines  tbe  l^izU  of 
tbe  tbiniy,  becaufc  tbere  is  no  Eemenp  but  bp  ^uit  -,  tbete* 
fo?e  tfjis  atuarn  is  final*  ann  bece  tbe  ijecp  3toarninff  a 
%iim  of  ^onep,  10  a  0l3ar  of  aaions  -,  foi  bp  tbe  amarning 
^onrp  to  tbe  Plaintiff,  a  Dutp  tberebp  arifes  ann  bcfts  in 
biui,  Voijicf}  is  a  ryoon  Xar,  tDljevebec  0cco?n  toitb  SiatiC- 
fasion  is  a  goon  piea :  'Cis  true,  anticntip  it  tnas  taften, 
Cbiit  if  tbe  Cbino:  atuamen  mere  not  ^'onep,  but  t!)e 
noinn;  of  fome  collateral  as,  t\)e  Partj>  to  tnbom  it  tnajsJ 
atuamen  teas  toitbout  Eemenp,  ann  confequentip  fucb  9- 
toarn  lunuin  be  boin>  QBut  tbe  conttarp  batb  been  anjungli 
fince,  fo?  if  tiuo  ^en  fubmit  to  tlft  Stoarn  of  a  tbirn  per> 
fon,  tbep  Ctuo  no  alfo  tberebp  p?omife  crpjeflp  to  abine  bp 
IjiS  Determination,  ann  agteeins  to  refer  is  a  Pjomife  in 
it  felf ;  ann  tobere  a  €)um  of  s^onep  is  o?ner'n  to  be  pain, 
it  is  immeniatelj)  a  Dutp,  ann  if  tbere  tuere  no  mo?e  tban 
m  atuarn  to  pap  a  @)um  of  ^onep  in  ^atfsfaaion  of  all 
Demanns,  it  toouin  be  final* 
3iunsment  affirm'n  per  Cur'. 

Gates  'uerjids  Bromell.     Pafdi.  3  Ann. 

.  (  8.  >    IB  Debt  upon  a  "Bonn  fo?  perfo?minff  an  ataarn,  ita  quod 
Mod  caie»   j^  (j  ^^^^  „^jjj,g  jjj^^,  jg^jjjp  jj,  jjg  ^jKjjgtgi,  (a  tbe  pattiess 

'  *'  bp  fucb  a  Dap :  Nui  Award  tnas  pleanen,  ann  a  parol 
atoam  fet  out,  ann  aberr'n  to  be  teanp  to  be  neliuercn^ 
€)n  Demurrer,  it  tnas  infiHen,  tbat  tbe  tai02ns,  ready  to 
be  delivered,  neceffariip  fmpoit,  tbat  tbe  2ttoarn  tuas  tit 
l^abe  been  in  2iHritinB:.' 

Per  Holt  €*  %  Cbere  are  tm  niffina  Cbings  to  be 

iDone :  Cbe  mahiug  tbe  atoarn  •,  ann  to  be  reanp  to  Oelibec 

2  it 
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it  to  tl)z  parties*    %f  it  Ijati  been,  fo  njsi  tlje  fniD  aiuarn  be 
reaDp  to  be  nelitjereri,  it  migfjt  be  tucif ;  ann  if  it  tuecc  in 
mtitins,  it  tooiilD  fuffice  to  fap,  Cijat  it  toas  niaHe ;  fo? 
tDljat  iis  mane  in  e^Icitinn:,  tljen  is  teanp  to  be  neliuercn, 
becaufe  it  is  tben  ueliuerable :  OBut  toe  arc  to  ititige,  toljc-  -.  cro.54i. 
tljec  a  parol  atoarti  be  p?operIj>  Deliberable^  0?  if  toe  iTiall 
tiot  luiDerftanu  ttie  J^eaning  of  tlje  CUa^QS,  rcatip  to  be  nc- 
litJer'D,  to  be  a  Deliuerp  in  mtitiwQ:  anti  Ije  anti  t|)e 
Court  toere  t&en  of  ©pinion,  tijat  it  fljoiiiD  be  fo  untier^ 
ftooU*    OButat  anotljer  Dcp,  ijaiiino;  fecn  a  Cafe  in  Dyer,  bycr^.s. 
fi)!}iclj  toas  a  ftrono:  autl)o?itj)  fo?  tijc  Plaintiff,  as  to  tbe  co  EnMi*. 
5Deli\jerp  of  Parol  fatter,  be  fain  tijat  m  atoam  migbt 
l)ai3e  been  maUe  bebinB  tljc  parties  OBacfes,  anD  nelibet'D, 
viz.  p?onounc'D  ouer  again  to  tbfir  faces ;  anD  iffo,  tobat 
map  be  uciiijercD,  map  be  rcanp  to  be  beliuereo, 

ann  per  Cur',  3  Parol  StoarD  is  capable  of  a  Dclibcrpj 
viz.  a  Declaration  of  it  to  tbe  Parties :  Cljere  mai?  be  an 
o?al  Deiiijerp  in  tl)is  Cafe. 

Iimgrnent  toas  Qi'otn  foa  tlje  Plaintiff* 


BAIL* 

the  King  'veifus  Yates.     Hill,  i  W.  &  M. 

Tl|)€  Defendant  toas  Committed  to  tfje  pjifon  of    (  i. ) 
Hull,  anD  'ttoas  mobeD  to  f)abe  W  P?aper  en-  '  show.  19* 
treo,  becaufe  it  toas  fo?  Creafon,  tbat  ^e  migOt 
be  trieD,  &c.     Per  Cur',  ^ou  cannot  malte  a 
P?apet  l)ere,  becaufe  'tis  to  be  fo?  tbe  nwt  aflifes  fo?  tbe 
Place, 

'Ctoas  urgeD,  Cbat  'ttoas  in  tije  DiSfnnSiDe,  anD  tf)c 
P?ifoner  miffbt  make  tjiSPjaper,  eitljec  t&e  firll  Dap  tberr, 
0?  tlje  firtt  mttk  Ijcre. 

T5Ut  per  C.  J*  Holt,  3it  muft  be  taken  refpeftivc,  fO?  0* 

tbertoife  all  tbe  Jfelons  in  all  t^e  ©aols  of  England  mufi  be 
iOifcbargeD. 

Cben  'ttoas  urgeD,  Cfjat  tfje  €tenfon  laiD  to  tbe  p?i^ 
fonet's  Cljariye  toas  Done  on  t^e  e>ea,  o?  beponD  tbe  ^ca, 
VIZ.  fenDing  leaD  to  France,  anD  miffljt  be  trirD  toiere  t&g 
J&injy  pleafeD.    So  t^e  P?ifonec  toas  baileD, 

The 
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The  King  'verjus  The  Lord  Mohun.  Mich.  9  W._j. 


(  2. )  npi|3(£  Lo?ti  Mohun  rja^iiiQ:  httn  baileti  bp  Holt  C*  Ji 
skinn.  683,  J[  nppenc'n  on  tlje  laft  Dap  of  tlje  €ecm ;  ant>  beiitff  itt 
*  Court,  it  tuas  p^ap'n  tljat  \)t  migljt  ffniiD  committen,  fo? 

tljcte  mass  an  3Inniament  of  ^utoct:  fotinU  aiyaina  6im  bp 
t\)t  (J5?anti  3iut|?  t  Cl)i0  tuad  oppos'D  lip  f)i0  Counfel,  tolja 
acguco  tljat  ass  Ijc  luas  fiaileti  lip  tlje  Cfjief  Suffice,  anti  fje 
Ijati  all  tijc  Jnfoimations  before  IjMit,  anti  tlje  fame  miu 
neire0  being  fitio?n  upon  tijc  JnDiament,  as  upon  tlje  3!n' 
quifition  befo?e  tbe  Coroner,  tljcte  uias  tlje  fame  laeafon 
fo?  Ijim  to  ffann  upon  tlje  firft  Tsail,  a0  tljcre  inasi  at  firft  ta 
utmit  (jim  to  bail* 

Co  tbi0  it  ms  anfbjer'D,  tbat  tijere  toas  a  Diffetence 
bcttucen  an  Jnquifition  founn  before  a  Coroner,  Vihttt  tlje 
Depofitionis  are  in  dlritinff  anti  examinable,  ann  an  3n-- 
Hiftment  of  $^urtiet  founo  bp  a  (©?anu  aurp,  toljece  tlje  €-- 
bibcnce  is  fecret,  anD  tljep  are  fU30?n  not  to  Difcober  it; 
ann  tbere  map  be  moie  Cbitience  giben  to  a  (S^ann  3Iurp, 
tljan  luas  gibcn  to  tbe  Coroner,  ann  mo?e  map  be  alfo  gi- 
bcn  upon  tbe  Crial,  tban  tuas  giben  to  tbe  <S?ann  3Iurp* 

Clje  Court  committen  bim^  anb  fain,  tbat  if  tlje  lo?niS 
in  parliament,  tobicb  toece  to  fit  in  ttoo  0?  tb?ee  £)aps, 
tbougbt  fit  of  it,  tljcp  migbt  remobe  tbe  Jnnigment  h^  Cer- 
tiorari, ann  anmit  biwi  to  OSail  tbere* 

Rex  ^erjus  Earl  of  Aylesbury*     Hill.  9  W.  3. 

( 3. )  "LJ^  P?apen  h^  W  Counfel,  tbat  be  migbt  be  bailen, 
torn.  410,  JfX  babing  entren  bis  P?aper  tbe  firlt  ffitleefe  of  tbiis 
^"'  Cerm,  be  bias  committen  in  March  laft,  but  tbe  Habeas 

Corpus  aa  teas  fufpennen  h^  a  late  statute  till  Septemb.  i. 
ann  bp  anotbec  €)tatute  till  Decemb.  i.  fo  tbat  be  couin 
not  enter  biiEi  P?aper  foonetj  ann  per  Cur',  bJben  tbe 
lg)otuer  of  tbe  Court  bias  talten  abiap  from  "Bailing,  it  bjaisf 
not  neceffarp  to  enter  W  P?aper,  becaufe  to  no  Purpofe* 
3f  be  noes  not  make  W  P?aper  tbe  firft  Cerm,  bJben  tbe 
Hab)  is  open,  be  cannot  no  it  afterftiarns  upon  tbe  Habeas 
Corpus  aSi  but  mtn  tbe  aa  is  fufpennen,  it  muff  be  un^ 
nerftoon,  tbat  be  mult  no  it  tbe  firtt  Cerm  after  tf)e  @u- 
fpenfion  netermin'n* 

•    .  a  '  Holt 


B    A    I    L. S^ 

Holt  C*  31*  CIjsS  is  not  \i^z  n  common  affitinDit  fa?  put- 
tino:  off  a  Cria!,  if  it  be  purriuint  to  tije  Habeas  Corpus 
as,  it  futRcctl) ;  but  (Cotui  atRtinDitjs  bcino;  leati  of  mj> 
iLo?5'0  Jnoifpofition,  nnH  tljc  Danrcct  of  bis  I:)caltb:  Per 
Cur',  Sit  is  tcafonnblc  to  bail  bim,  upon  tbc  pmtt  tobiclj 
tbe  Court  batb  at  Common  latu,  be  babinn;  Inin  fo  lonn:, 
bis  !l?cnltb  bcinn:  in  Danger,  ann  it  not  appearinn;  luben 
tbe  COitnefs  toill  return*  i^nn  acco?tiinn:lp  be  toas  bounti 
in  looool.  ant!  bis  four  Sureties  5000 1.  eacb,  fo?  bis  '3.p- 
pearance  tbe  firft  Dap  of  tbe  nert  Ccrnu 

Carrill  'verfas  Cockraii.     Pafch.  II  W.  j; 

Tip (S   SXueftion  upon  Q5otion  luas,   (Hlbrtbcr  tbep     (4) 
tuouin  boto  tbc  Defennant  to  special  "Bail,  in  a  cafes  w. ; 
special  Aniimpfit  f02  93oncp  tuon  at  ^iav;  ann  Turton  anti  '^^' 
Gould  fcemct!  to  incline  tbcp  IbouID  not  iji)3t  bim  better  %c-- 
curitp  tban  be  loas  luillinn;  to  tnl^e  at  firff* 

TSut  Holt  fain,  €bcp  neber  ougbt  to  enter  into  tbe  05^ 
tits  of  a  Caufc  upon  a  Clucilion  about  iDail-  fo?  to  02ti£r 
common  oaail  upon  Q5erits,  toouin  llur  a  99an's  Caufe  of 
vision ;  anD  no  ^m  ouijbt  to  babe  W  Caufe  trieo  luitb 
JDifparan:ement  upon  it  j  anQ  tbo'  tbis  map  be  fo?  ^onri> 
tDon  at  piap,  Kt  it  toas  a  lauiful  Contraft  iubicb  tbc  aa  of 
PatUament  alloiucti  of  ^  anD  m  s^au  ougbt  to  be  Uiifer 
tban  tbe  lato ;  aun  to  fap,  tbat  becaufe  be  DepentseD  upon 
tbe  DcfenHant'js  ^lo?n  at  firtt,  be  tberefo?c  (bouIQ  babe  no 
Special  TBail,  tuouIQ  be  a  Ecafon  tub?  tbcre  fljouID  be  no 
S)pecial  TBail  in  anp  fimplc  Contras*  3nti  bere  €)pecial 
•Bail  Uias  o?Dcre0 ;  ann  it  vuas  fain  to  be  fo  ojDcren  in  like 
Cafes  in  Common  picas* 

Anonymus.     Mich,  ii  W.  3. 

IJf  tbe  Plaintiff  fuc  tbe  'Bail^'Bonti,  be  cannot  refufe  tbe     (  5- ) 
fame  perfons  to  be  Bail  to  tbe  o?iD:inaI  asion:   But  if  F^^/g;^^' 
be  p?oceel3  atyainlt  tbe  ©bcriff  hv  amerciaments,  be  is 
not  compellable  to  accept  tbofe  perfons  tbat  are  Sureties 
to  tbc  Sbcriff  to  be  Bail  to  bis  aaion*    So  if  a  Caufc  be 

tCmobCO  hp  Habeas  Corpus  OUt  of  tbC  Marfhalfea,    0?  OtbCL* 

inferio?  Court,  an5  tbe  Bail  tbere  offer  to  be  Bail  bcre, 
be  is  compellable  to  talic  tbem,  becaufe  be  bio  not  ercept 
to  tbem  belou) ;  aliter  uibcre  a  Caufe  comes  out  of  London, 

z  foi 
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fo?  tl)rrc  tOc  Clerk  i^  rcfponlrBtrtB  tfje  plaintiff,  fo?  tfte 
Mod.  Cafes  eufficiciicp  of  tijc  OSaif,  fa  tfjat  tije  19Iaintiff  IjnD  not  tOe 
'"•  JLibcrtj)  of  crceptiuo;  againft  tfjcm,  ano  tlje  ClcrU  10  not  re= 

fponfililc  if  tfjcp  bt  Deficient  in  tlji0  Coiiit,  tijo'  i}t  tuais  in 

London.    Per  Holt  €♦  3^* 

G//7r.  KirkV  Gt/^.     Mich.  1 1  W.  5. 

(  6. )  /^^aptnin  Kirk  beinn;  int^iScti  fo2  tlje  $^urt)er  of  Conway 
5  Mod.  454,  v_^  Seymour,  €((1;  ti)c  Ciucfiion  U3a0,  eilljetfjec  \)t  njouin 
lie  bzougljt  to  Ijis  Ccial  tljiss  €cnn  f  Clje  Chief  juftice 
tijousijt  tljC  p^ifonee  cugijt  to  U  trieti,  fo?  tljat  tlje  p?ofe= 
cuto?  IjaB  been  too  Uilatc^p  in  W  p?cfecution ;  nnu  ^tn 
otmfjt  not  to  be  rcStain'a  of  tfjeic  liliertp  nn))!onircr,t()an  a 
conucnirnt  (liuic  to?  tijcm  to  he  ti?oiio;l)t  to  tijeitCrial :  OBut 
by  t\K  otljcc  Simiccs,  tlje  €tial  ougijt  to  be  put  off,  becaiife 
tfje  Jpiilonci*,  after  {jigi  g)urrenrier,  DiD  not  gilie  tinieipjl^o^ 
tice  to  tijc  pjofecuto?, 

aftcnuarB0  ^h  Kirk  iuas  l32ciiffl)t  up  bp  Eiile  of  Court, 
nun  it  tune  moljeo  tfjat  ije  niiubt  be  anniitten  to  TSail  -,  fo? 
tjc  U)a5  nantycrouflp  ill,  bp  Beafcn  of  tlje  OBatinef^  of  tlje 
air  anti  Inconucniencp  of  tlje  P^ifon ;  ants  it  leas  infiftei!, 
tOdt  upon  p?cof0  of  fuel)  Chatters  tlje  Cotirt  Ijati  frequent^ 
ip  bailen  perfons,  tijo'  tlje  Coroner'?;  Jnqueff  Ijan  founD 
tijcm  uuilt))  of  burner:  Slnti  tlje  Eeafon  i0,  fo?  tliatjm^ 
pjifonnient  in  fucfj  Cafe,  is  not  Hcfiiyn'D  as  a  punit^jnient, 
but  onlp  to  b?inn:  tlje  parties  to  Juftice*  'But  it  toas  fain 
I  Jon.  110,  on  tlje  ctljer  ®'ilse,  tljat  altljo'  tlje  Court  ftao  potuer  to 
*"•  OSail  in  Creafon  0?  93urt!er,  it  luouin  not  erert  tljatpotoec 

unief?  it  Uiere  in  ertrao?tiinarp  Circumftancefi :  ^exc  is  no 
Pietence  of  a  malicious  p?ofecution ;  ann  'tis  not  noubteC, 
^Ijctljer  ^^  Seymour  tuas  MfJ}  bp  tljis  (gentleman ;  tljat 
too  plainljj  appears,  fo  tljat  'tis  but  reafonable  Ijc  fljoulD 
gilie  account  cf  ^pillinn:  Ijis  'BlooU, 
.  Holt  €.  3.  31  Do  not  tljink  tljat  tljc  p^ifoner's  affiDabits 
are  full  enougl)  -,  fo?  it  botlj  not  appear,  tljat  bp  tl)is  Inv 
p^ironmcnt  Ijc  is  in  Danger  of  Ijis  life,  3it  teas  aHjutig'D 
in  Egcrton's  Cafe,  13  Jac.  I.  Cljat  if  tbere  toerc  anp  De- 
lay in  tljc  pnfoneis  putting  off  tljeir  'Crial,  0?  in  not  gi- 
iu'iig  timelp  Botice,  tljcre  coulQ  be  no  'Bailing  of  tljem : 
Zm  Ijcre,  fince  tlje  p?ifoner  tiiri  not  gibe  5I5otice  of  Ijis 
llentier  to  tljc  pjofccuto?,  as  tbis  is  goon  Caufe  fo?  ticfer= 
ring  tljc  Crial,  fo  it  is  lihetoife  tbe  fame  fo?  l}i$  not  being 
baifp. 
."  I  Ano 
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Anonymus.     Mich,   ii  W.  j. 

Tpe  li)laintiff  lit  tfje  3Siaii  fucs  tijc  Xail-'Boiiti,  (je     (7.  ) 
cannot  rcfufe  tijc  fame  pecfoitg  to  be  TSnil  tljiit  mtt  ^^^^^^^^-  97- 
piit  in  l>p  tfje  Dcfcntinnt  to  tl)e  oii'uinal  action  -,  but  if  tijc 
}g)laintiff  p?ocecn  againft  t!jc  ©Ijeriff  bp  amcccement,  ije  is 
not  compellable  to  accept  of  tljofe  petfons,  toljo  ate  ^ure= 
tied  to  tlje  S)l)eriff,  to  be  TBail  to  W  aaion:   %fi  it  a 

Catlfe  be  remolieti  bP  Habeas  Corpus  out  of  tlje  Marfhallea, 

0?  anp  otijec  infcciof  Court,  anD  tlje  "Bait  tljecc  offer  to  be 
15ail  to  tfje  aaion  Ijere,  tlje  plaintiff  is  obliffeo  to  taitc 
tljem ;  becaufe  Ije  migljt  baue  e.rceptcn  to  tljem  beloiu,  but 

XliD  not.     Per  Holt  C.  I. 

Jn  all  Cafes  tnljere  a  Caufc  comes  in  bp  Habeas  Corpus,  c  Mod.  242. 
tlje  Defenbant  fljall  finti  Special  Ooail,  fabe  in  tljc  Cafe  of 
an  Ctecuto?. 

Hill.   1 1  W.  5. 

IB  an  aaiou  of  Debt  upon  a  'Bonb,  if  tljc  Defentant     (  8.  )  r 

faps  it  toas  bp  Durefs,  0?  ufurious,  tljat  toill  not  ercufc  '  saik.  .00. 
i)im  fiom  Special  TBail ;  fo?  tlje  Court  biill  not  beterminc 
tbe  Si9erits  of  a  Caufc  upon  a  amotion  fo?  OSail,  but  luiU 
let  it  come  boton  fairlp  to  Crial  tuitljout  l^jejubice* 

Anonymus.    Hill.  11  W.  3. 

AB  aaiott  fo?  (^onep  tuon  at  pap ;  Gould  ann  Turton     (9) 
tuere  fo?  benpinn;  S)pecial  "Bail ;  fo?,  fince  tbe  piain=  •  ^*'*'-  '°®' 
tiff  plapeb  upon  Cicfe,  tijcp  luoulli  not  Ijelp  Ijis  ^ccuritp; 
anb  tljcp  toere  fo?  makino;  it  a  Eulc  of  Court* 

Holt  €*  J*  contra :  Cljc  l??aaicc  Ijas  iittii  otbetttiife,  tlje 
ContraS,  if  unber  100 1,  is  laiaful;  anb  bje  cannot  fo  far 
Difcountenance  toljat  tlje  Latu  alloios,  anb  to  fap  tljcp  toete 
not  to  better  biis  ^ecuritp  fince  Ije  plap'b  upon  Cicli,  bJouID 
p?obe  tljat  tbere  fl)otilb  be  no  'Bail  in  an  Indebitatus  Alfump- 
lit,  &c.    Clje  Eulc  fo?  a^pecial  'Bail  ftoob* 


Rex 
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Rex  'verfus  Davifon.     Trin.   II  W.  ^. 

(  id.  )       A    Habeas  Corpus  ilTucli  to  6?niff  Up  tl)t  'BoUp  Of  Otie  D. 
I  Salk.  loj.    r\    a  Cluafeet ;  tlje  CaufC  tetluncD,  tuajS  a  eaitit  of  Ex- 
communicato capiendo,  feifjic!)  tECitCB  a  Significavit  of  ail  ^t^ 

comnninication  fo?  tcacljino:  %t\ml  toitljoiit  a  licence: 
Cfje  Court  nefircri  to  (jcar  Counfel,  toijetljct  tijis  tuete  an 
©(fence  f  03^  Northey  niolicn  Ije  mijjDt  fte  faailcti  toljilc  t!)e 
Icffalitj)  of  tlje  Eetutn  10  unuet  tfie  ConfiOetation  of  tlje 

I  Bulft.  ii2.  CoUlt/anD  CitCD  lautSo^ltieiS,  Vaugh.  157.  tat.  174.  iCro. 
rsaik%4  552,557.  anH  alfO  Price'iS  Cafe,  Mich.  29  Car.  2.  B.  R. 
154.  '  *  iDlja  iDaiS  tafeen  upon  an  Excommunicato  capiendo,  anU 
I  Cro.  507,    b2OU0l)t  up  lij>  Habeas  Corpus,   antl  baflCB  loljlle  tlje  ECtUtU 

plni/. '  toiigi  untiei*  Confineration;  anti  in  tljat  Cafe  tlje  Court  fae^ 
Latch  174.  ing  againft  Price  upon  tlje  JReturn,  lji0  Counfel  infiftcu 
Cro.  jac.  19,  jjjj^^  jjj,  j.j,j,jjj  j^j,j  jjg  conimitteU  ajjain,  but  fte  toasi  recom= 

1  Roll  Rep.  niittcD ;  antl  Clerk'js  Cafe,  Uiljo  tiia0  comnn'tteD  fap  tlje 
^5|,384.  Vintners  Company,  anD  tiailen  bp  Holt  C*  :j*  at  Sis 
sRoiLAbr.  Cljanibet;  upon  tljefc  autljo^ities  tlje  Defennant  tnag  bail- 

113.  EtJ;  anil  tljC  Cntrp  luasl,  Traditur  in  balliunij  &  interim  Cu- 

ria advifare  vult.    anH  tlje  CouUition  Of  tlje  Eecoffui'^ancc 

iitJa^,  To  appear  the  firft  Day  of  the  Term,  and  from  Day  to 
Day^  and  if  the  Court  fhould  adjudge  the  Return  good,  to 
render  his  Body  to  Prifon. 

Holt  C«  3!*  fain,  Cljep  baileti  ^en  in  execution  upon  an 
Audita  querela,  anil  bj)  tlje  petition  of  Eiffljt,  mull  bail  0? 
remanu  9^m  in  convenient  Cime*  'Clje  fame  Eulc  tljiss 
Cerm,  tuljile  tlje  Court  confttsereH  tlje  Eetutn  in  Reynold's 
Cafe,  tDljo  tBa0  committed  bp  tlje  Court  of  ^inerinen,  foi 
affifting  to  marrp  a  Citp  2D?pljan* 


(II.) 

I  Salk  loi. 


Lumley  'verfus  Quarry.     Pafch.   I  Ann. 

IB  an  aaion  b?ouffljt  fo?  a  %U9  anti  Carffo,  tlje  €lue- 
ftion  tua0,  2Bl)etljer  tlje  Defenoant  fljoulO  be  nifcftarijcD 
upon  common  "Bail*    3it  Uja0  alleOijeli  fo?  tlje  Plaintiff, 

tljat  tlje  Caufe  came  in  from  London  bp  Habeas  Corpus,  anu 

tljercfo?e  tljep  ougljt  to  Ijabe  special  iBail  of  Courfe* 

\  Sid  4?s     mine  into  tlje  Caufe  of  asion  upon  a  Habeas  Corpus,  anD 

tooit  tljis  Diberfitp,  tljat  if  tlje  Caufe  of  aaion  requireo 

TSail,  tW  it  toere  unner  tlje  CJalue  of  10 1,  tljep  tuoum  ijoin 

I  tfje 
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tt)C  Dcftnnant  to  "Bail :  'But  if  tlje  aaion  Uias  betatiouis, 
02  rcquiceD  no  ?3ail,  as  an  i^ftioit  ajyainft  an  €i;ecuto?, 
t\)tv  tuouin  nifcljarijc  Ijim  upon  common  OBaif,  Cljen  it 
\ua0  nrijcri  foi  tlje  Dcfcnoant,  tljat  luljat  Ijc  tiiD  iDitlj  Eela^ 
tion  to  tl)i0  £){)ip  anti  Cargo,  iuas  as  Juogc  of  tlje  aomi^ 
raltp  in  tt)e  Weft  indies ;  CI)crcfo?e  fje  ouffljt  not  to  lie  Ijclli 
to  TBail^  ©n  tijc  otfjcc  S)irie,  Jt  appeareo  tfjat  tlje  Dcfen^ 
Uant  ban  tl)e  ®l)ip  anti  Cargo  in  Ijis  oum  CuffoBp,  tofjicfj 
teas  ffoinff  bcponti  tlje  Dutp  of  Ijis  ©fficcj  anu  fo?  tljis 
Keafon  Ije  UJas  Ijcio  to  'Baih 

Grovenor  ^verfus  Soame.     Hill.  2  Ann. 

Anoint  "Bill  of  Middlefex  toas  \^i\tt\  againlf  tlj?cc  Dc-    (  i^.j 
fenOantS,    UJitlj   an  Ac  etiam  fuper  fcriptum  obligar.  i)P  WoH.  Cafcs 

tljeni  lointlp  ann  fc^jcrallp:  Cljc  S)ljeriff  took  one  06aif=  '"* 
'Bono  fa?  tlje  appearance  of  tlje  CIj?ee ;  ann  tljere  lieinij  no 
appearance,  tlje  15laintiff  took  an  aflijjnntcnt  of  tljc  Bono, 
ano  noUJ  moueo  to  l)auc  tlje  €^ljeriff  amerceo. 

Bp  Holt  C.  %   €lje  Bail^Bonn  i0  not  acco?Iiinff  to  tljc 
Statute,  beine:  fo?  a  joint  Appearance  to  fctjcrnl  aaionis* 
!l3e  fain,  it  Ijao  been  nnnmff'ti  in  C*  J*  Glyn'js  Cime,  tljat  i  vcnt.55 
if  tbe  eberiff  takes  infufficient  Bail,  ann  bas  not  tbe  par-  '  faund.  <jo. 
tp  at  m  Eeturn  of  tbe  OUrit,  an  aaion  tooulQ  lie  againft  \S:lt 
jbim  J  but  fince  itljas  been  bein  otljcruiife :  It  Uias  inOeen  al=  ho. 
tuaps  agreen,  tbat  an  aaion  tuouin  not  lie  fo?  taking  infuffi- 
cient Bail ;  but  it  toas  not  fettlen,  tnljctljer  it  tuouin  lie,  0?  not, 
fo?  taking  infufficient  Bail,  ann  not  Ijabing  tlje  Defennant 
at  tlje  Eeturn  of  t&e  CHlrit ;  fo?  tljo'  tlje  €)tatute  commanns 
tim  to  take  reafonabie  Bail,  pet  if  Ije  8as  not  tlje  partp, 
Ije  fbaU  be  amerc'n,  ann  t&e  Statute  noes  not  exempt  Ijihi 
from  amercement* 


I 


Garibaldo  ^erfus  Cognoni.     Mich.  J  Atin. 

B  "Crefpafs,  a  mtit  tuas  taken  cut  h^  tlje  Plaintiff,  ^^,^^') 
returnable  in  Michaelmas-Cerm  pal!,   ann  in  Hillary-  f^tiiiTii 
^erm  Bail  taas  put  in,  ann  after  a  Ctial  ibol.  Damages  1  saik.  Ici. 
tnere  giben  to  tbe  Plaintiff :   Ann  nolo  on  a  Scire  facias 
againll  tlje  Bail,  tljep  applien  to  tlje  Court  fo?  Relief  as 
to  tbe  Damages  i  fo?  tljat  tbe  Ac  etiam,  tnljiclj  tnas  put  iii 
tlje  2IIrit  \s^  ILeabe  in  Michaelmas-Ccrm,  luas  onlp  40 1. 
ann  tlje  Bail  meant  to  nnnertake  fo?  no  mo?e ;  ann  as  tljc 

A  a  piain^ 
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I  sjd.  z7<5  paditiff  fjan  ncclnreti  fo?  nnti  recoticcrU  nio?c  Danuigc^. 
!  Mo^d  8°'  f'J^  '^f'^t  mtt  tljcccfap  altoffctljcc  HfCcOaru'ri:  ^nri  a  Eulc  cf 
Coiict  fain  to  imt  licen  niaoc  in  t!jc  22O  J^rar  of  Binj 
Charles  tf)c  €^ccoiHi,  €&at  iu  Cafc  of  15mi,  if  tfjc  Ecco= 
tjccv  tuci'c  fo?  mo?c  tljait  teas  uicntioncn  in  tijc  2Urit,  tlje 
TSail  fljoiiIQ  not  be  cDaiijen  at  all  in  tijat  aaion,  tua©  iraicij 
infiffcD  oit* 

Holt  €.  %  €ljfrc  luas  Ecafon  fo?  fuel)  a  Euic,  to  pitr= 
fuc  tlje  aa  13  Car.  2.  c.  2.  Cljat  TiaiJ  fljouIO  UnoU)  tofiat 
1  Sid.  183,  tijcp  became  Uoiinb  fo?;  ann  tljat  muft  be  bv  xttamnns  m 
1  Vent  44  "^^?^  ^^^"  ^"^  e,vp?efs  U  in  tfjc  dliit,  to  luljicD  tfje  OBail  of 
Sec  ord  l^ecefTit])  relates  -,  tuljeteas  if  tije  Plaintiff  tecobers  mo?c, 
Par.  5  Geo  2.  tijc  Tiail,  if  at  all  liable,  mu(f  be  fo  but  fo?  tuljat  i0  reco-- 
Star.  12G.1.  ^^j.,Q^  jijpj'j.  Qi;onj,it{£m  in^inQ  to  anftuet  tlje  CouDemnation, 

0?  rentier  tbe  lS)?incipal :  Slnti  it  tooulti  be  ertream  IjarD  to 
enfnare  tlje  'Bail  to  a  greater  €)um  tljan  is  mentioneti  in 
tlje  ^Irit.  30  tlje  pjocefs  aijainft  tljcm  muff  be  fountien 
upon  tlje  31utisment,  it  feemjs  from  tljence  tljep  fljouin  an-- 
ftucr  fo?  all,  0?  none ;  but  if  leffi  t^an  is  mentioneti  in  tlje 
eilrit  be  tecouer'ti,  tljere  is  no  3inconbenience  to  tljCBail; 
ant>  if  tljere  be  no  Xail  giben  but  common  Xarl,  it  is  but 
|uft  tljat  tlje  £Oronn;-tioer  fljoulO  anftoer  toljateber  is  rcco- 
ueren*  Powel  anU  t^e  reff  agreeti  toitl)  tlje  Cljief  JiiHicc, 
Cljat  tbe  TBail  bp  no  ^eans  ouijljt  to  anftuer  fo?  mo?c 
tfian  toas  mentioneD  in  tlje  Ac  etiam. 

Cbe  Chief  juftice  faitJ  futtljer,  Clje  abobe=mentioneli  Eule 
teas  matie  toreaifp  an  enrao?tiinarpl^?aaice  in  tljis  Court  j 
tnljiclj  bias,  3!f  a  ^an  became  bounti  fo?  anotljer  in  an  ac-- 
tion  of  lol.  Ije  tnas  tljerebp  bounti  in  all  aaions  of  tlje 
fame  Cerm,  bjt>  tlje  fame  plaintiff  againa  tljat  Defendant, 
let  tlje  S)um  hi  ebcr  fo  great,  io^icl)  toas  niigbt?  inconbe- 
nient* 

Cholmley  'i/erfus  Veal.     Mich.  5  Ann. 

(14.)    QCIRE  facias  againft  tbe  'Bail,  toljo  plcan  no  Capias 
;  Mod.  304.  O  againft  tbe  P?incipaK    3tt  Eeplication  a  Capias  i$  fet 
fo?tl),  ann  Non  eft  inventus  returneti  upon  it,  toljiclj  appear^ 
en  to  be  telten  a  ?ear  after  tbe  Jungment. 

Holt  €♦  J*  Cljc  Plaintiff  intitles  Ijimfelf  to  recober  a= 
gainft  tlje  Bail  upon  'B?eacl)  of  tlje  Eecognijance,  bJbiclj 
is,  tbat  be  fljouin  anftoer  tbe  Connemnation,  0?  tenner  tljc 
p?incipal  at  tf)e  p?oper  Cime ;  ann  tlje  'B?eaclj  is  aflignen, 
ann  a  Capias  fet  fo?tl)  to  Ijabe  been  taften  out  ann  returnen ; 
2  ann 
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nnti  U)l)at  neeD  Ije  take  Boticc  of  n  Scire  facias,  fo?  tljc 
05011  arc  Stranpcjs  to  tfje  Eeco?n,  auD  cannot  take  35= 
liantaffc  of  €rro2  in  it.  So  tlje  not  bcinff  of  a  Scire  facias 
P?cl3iou0  to  tijc  Capias  tahcn  out  after  tijc  ^car,  is  but  €r= 
ro?  at  tlje  beff,  of  Wizl)  :i5ail  cannot  taUe  aosjantage* 

Judic'  pro  Quer'  per  tpt'  Cur'. 

Butler  ^'erfm  Rolls. 

OB  a  Xail-Xonti  tlje  Defentiant  tiia0  fueti,  to  tobiclj  (15) 
aaion  ijc  pleatien,  ann  Jjao  iElotice  of  Crial;  ann  3Saik.5  5,5tf- 
tljen  Ije  nwuij  to  (lap  p^cceeDinuss  on  tlje  "Bonn,  upon  Ijio 
li?inn:inD:  into  Court  tlje  principal,  Jntereif  anD  CoftS, 
lufjicf)  teas  irranteti,  fo  as  ijc  tipnij  it  in  fuc!)  €ime  tljat 
tijc  }S)laintiff  mityljt  not  be  Delap'o  of  tlje  €rial,  otl)eriuife 
to  p^occco, 

anu  bp  Holt  C.  %  Clje  ancient  Courfc  tuas,  tljat  a 
OSail  15onti  coulD  not  be  put  in  @)uit  'till  a  Eulc  tuas  matie 
to  amerce  tlje  g^ljeriff,  fo?  not  Ijauino;  t^e  Xoupj  an5  tlje 
l??affice  notD  is,  to  (lap  proceedings  on  tlje  Xail-Xonti,  if 
tliere  is  no  ileturn  of  a  Cepi  Corpus. 

Anonymus.     Pafch.  4  Ann. 

IB  Debt  upon  a  Jutiffment,  pentiinij  a  OUrit  of  €rroi,    (16. ) 
tlje  Court  mill  tiifcl)arge  tfje  Defenoant  upon  common  jsaik.ss.js. 
Xail  J  Xut  a  lp)?ifoner  in  C.tecution  fljaU  not  be  baileti  0? 

enlarffCO,  ercept  upon  an  Audita  Querela. 

3f  tlje  Defendant  nies  after  a  Capias  fueti  out,  nnti  be-  Mod.cafej 
fo?e  tbe  Beturn  of  it,  tlje  Xail  is  Difcbnrs'D*  ^°^' 
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Luton  and  Bigg.     Trin.  i  W.  &  M. 

( r- )        ;4     ^pecinl  Oetnia  founn,  Cljat  Bigg  tunsf  a  lrcr= 
mnn  of  London,  anD  hept  an  Inti  tfjecc,  ann 
tijat  Ijc  boufffjt  an  tlje  ^Ijinfffi  tljat  fje  foID  in 
!)i!5  31nn,  auD  tljcm  tijerc  foio  ano  uttccen,  bp 
toljiclj  5^  pincn  Ijis  liDino:,  anti  tijat  \yt  Ijati  built  a  @)Dip, 
auti  Ijat  a  @)l)ate  in  Oct,  ann  a  S)toctt  tljetc  to  t!je  Qaliic  of 
50 1.  tIjat  \)z  abfcntcn  ftom  Ijis  ll?oufe,  anti  tljat  upon  peti- 
tion to  t!jc  CommiOioncr^  of  t&c  (^?eat  €)eal,  a  ComuiiO 
fion  of  'Banfetuptcp,  &c. 

Holt  c.  3!*  ann  Eyre  inclinen,  Cfjat  an  3inn-l{Eepct  is 
not  toitljin  tljc  €)tatute!5,  ann  in  a  fubfcqucnt  Cerm  tlje 
€ourt  ijaiic  Jutiffment  una  voce,  tljat  an  3lnn=feeepec  ig 
not  toitljin  tfjc  ^tatuteg  of  Q5ankrupt0 ;  anU  alfo  tIjat  x\)z 
Plaintiff  ()ai)ino;  a  ©fjate  in  a  g)I)ip,  anB  a  ^tocli  tljcrc  foi 
Crane,  it  Docg  not  niaUe  Ijim  a  trailer  toitljin  tijofc  %w 
tutc0 ;  ann  fiift,  €ljat  an  3'nn=feceper  is  calleti  in  tijc  lato, 
Communis  Hofpitator,  fcil.  Ije  IS  a  petfon  tDljo  rccciDes 
Craudlcrg,  ann  pjouices  lEJeccirarieg  fo?  tljem  ann  tijcic 
Do?fE<>  ann  attennants,  ann  nnploj^is  Sctijantsi  fo?  tljig 
PurpofCj  fo  t&at  f)e  ijs  niainguifljen  bp  tljig  fcom  otfjcc 
Crancr0* 

€)econnijj,  Sin  Jnn-ftecpet  noed  not  fell  fcp  Contraa,  but 
neliUECEi  Ijis  600ns  to  ijis  ©uefls  as  tljep  require  ^  ann  if 
l)c  taUes  an  ercefftijc  Wtt,  Ije  map  be  inniSen,  toljicij  otijec 
Crancrs  cannot,  ann  Ije  is  unner  tbe  Co?reaion  of  tlje  Ju- 
ftices ;  ann  if  Ije  niifgoijerns  Ijis3!nn,  Ije  map  be  fupp?elten,fo? 
l)e  is  in  tlje  Bature  of  a  publick  Pcrfon,  ann  bis  <S5ain  noes 
not  rife  from  tlje  iaisuais  tbat  Ije  fells,  but  from  i)is  ifur-' 
niture  ann  i^ttennance,  as  toell  as  from  Ijis  ^eat  ann 
£)?infe,  &c.  ann  tljis  is  a  Craninn:  to  a  particular  Purpofe, 
ann  iw  a  particular  $^anner,  ann  tljen  be  toill  not  be  toit&= 
in  tbc  €)tatutes,  as  toas  aniunijcn  in  ^ir  Thomas  Little- 
ton's Cafe,  per  Hale  €♦  %  &c.  bupiuQ;  Cliftuals  fo?  tljc 
5i5ai3p,  tijo'  \iv  it  Ije  Ijan  gainen  lyreat  Crenit,  ann  incurren 
Debts  to  a  great  2JaIue  5  ann  tbo'  be  ufuallp  foin  aiftuals 
to  otbers  befines  tbe  i^ino:,  uiben  tbe  Banp  mas  fuflicient^ 
Ip  ferben  -,  pet  becaufe  t&at  Ijis  Contraa  toas  fo?  a  particu^ 
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i(ac  purpofc  anu  Dcfiffn,  Ijc  tuns  not  toitljin  tlje  Statute 
of  xankriipte.  anD  a0  to  tljc  £DbjcBion,  tljat  a  @)fjoc= 
mafeec  isj  Uiitbin  tijcfc  ^tatutc0,  j)ct  gtcat  part  of  IM 
®ain  iis  l3j>  610  labour ;  ft  toag  anflucrcn  tsp  Holt  c»  J» 
coat  Ijis  labour  is  in  93clioiation  of  Ijis  CommoOitp  -, 
ann  tljis  remains  tlje  '^fjinn;  it  teas  tufjcn  it  Ws  bougljt, 
but  onlp  mane  ufeful  ann  fit  fo?  tljc  Xupcr ;  fa  tfjat  fje 
bups  leather,  ano  felfs  Icntijcr,  anu  ijas  |5|ofit  bv  it, 
but  tlje  (55ain  of  an  Jnnltecpcr  is  quite  of  anotijcr  ^i^xV 
tmt*  ^nn  as  to  tfje  iDiffcrence  of  an  3nn--Ueepcr  in 
London,  anti  in  t^e  Country,  Holt  C.  3!*  UiD  not  fee 
nnp  Difference ;  fo?  tijo'  an  3lnn=feeeper  in  tfje  Countip 
tioes  not  bup  Ijis  Jpnp  anti  £)ats,  pet  fje  bups  ^eat  anB 
X?.eati, 

3s  to  tijc  feconn  point  Ijc  fain,  tlje  fjauinij  a  Part  in  a 
g)l)ip  luouin  not  ma^e  bim  a  €ra5er,  ann  citeo  WorRen- 
holm's  Cafe,  ano  tlje  @tocU  is  not  material,  be  not  baninrt 
impIopeUit  in  ttLranej  anu  fjc  faiu  alfo,  tijat  tbe  Impio^ 
ing  a  ^um  of  iT^onep  in  tbe  2Ilnp  of  a  (Ilenturc  in  Craoe 
tijou'U  not  maUe  a  ^an  a  CraUer ;  anu  fo  bp  all  tbe  Court 

feriatim  aUUlUff'U  fO?  tbC  plaintiff* 

SlnU  I  Show.  96, 268.  tbe  fame  Cafe,  h\>  tbe  JOamc  ofcomb.  i3r. 
Newton  ^erfus  Trigg,  anu  tbe  argument  feems  better  ta=  I J;^^^^^  ^°l- 
feen  tiyan  in  tbat  of  skinner.  " "  ''^* 

C*  3^*  Holt,  an  Inn-Uceper  cannot  be  a  TBanl^ruptj  be 
is  not  tahen  5i5otice  of  in  our  Latu  as  a  Crauer  fo?  TSup^ 
inff  anU  gieilingj  but  as  Hofpitator,  Caley'S  Cafe,  8  Rep. 
tDbicb  uefcribes  Ijis  Life,  anu  fanner  of  ILiUino;;  be  is 
bounU  to  p20DiUe  fo?  CrauelJers,  anu  to  p?otea  anU  fecurc 
tijeir  0OOUS  5  be  is  not  pniu  upon  tbe  iilccount  of  tbe  in^ 
trinfick  (Llalue  of  bis  pjolJifions,  but  fo?  otber  Eeafons  ^ 
tbe  Eecompcncc  be  reccincs,  is  fo?  Care  anu  pains,  anU 
fo?  p?oteaian  anu  StcuritP,  be  Uotb  not  faup  anU  fell,  but 
onlP  fa?  tbis  particular  purpofe:  15v  tbe  ^raueof  Xuping 
anU  €)CilinQ;  in  tbe  gitatute,  it  mult  be  intsnUeu  fometobat 
of  tbe  fame  jrlature  luitb  tbat  mcntioneu  befo??,  viz.  c-.r= 
cbange  anu  Xartcr,  iCro.  31,46.  Hmr.  44.  aijocmakers 
anu  Canners,  tbcp  uo  not  fell  tbe  Commauities,  but  are 
paiu  fo?  tbcir  Q3anufasure  -,  tbep  onip  make  tbe  CommoUi- 
tp  ufeful,  anu  tije  13upinQ;  is  luitb  Jntep.t  to  make  tbem  fit 
fo?  ^ale^  but  tbcCnu  of  an3nn=keeper  in  bis  OoupinQ-,  is 

not  to  fell,    but  onlp  a  part  of  tbe  Accommodation   ije  is 

bc-unu  to  p?cpare  toilm  ^uefls*  3  jfarmer  is  not  initbin 
tl)z  Statute,  anU  pet  tbere  is  not  a  farmer  in  England  but 
bups  anU  fells,  anu  t(j:tt  uecelTarilp  fo?  tljc  mananfinn;  bis 

B  b  ©£CU» 
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©ccupiUion  as  a  jfanncr.  er.HjciT=ci^ci-  n  e^iHi  fcllis  iinticL' 
n  pra'ticuiau  EcRcaint  mit!  liaiitation,  (jc  is  not  n  ^clla- 
imtinn  tlje  g)tatiitcs*    S^if  l^homas  Littkron's  Cafe.,  antj 

tfjC  €nfc  of  Gun-Founders  ill  tijC  Exchequer,  ton0  fjElp  not 
to  lie  tedljin  it,  bcaiufe  a  purticuiai'  (Linncitiikinfi:*  ^iip- 
pofc  an  Jnn-feccpcr  fjati  a  ifanii,  anti  {jajs  ijig  pjobtfions 
out  of  i)!6  lacm.  $1  ^cljoofmaSci*  tbat  taltcs  T3oaraci-£f, 
Inij'S  (jrcat  pjoDifionjs,  anD  gets?  O'tt'at  Crctsit,  anli  prMje 
tea'0  nc^cu  ttjouffiJt  im'tljin  tijc  g^tatutcs:  aiiH  3!  tljinfe 
tfjCL-e  is  as  mudj,  o?  mo?c  Ecafou,  to  bjinn;  Ijim  tuitfjia 
tijem,  fa?  Ijc  makes  a  ContrnS  ad  Libitum,  U4jic0  an  Jmi- 
Usrpcr  cannot ;  an5  fo  Ijc  concIunrD  pro  quer',  Declaring: 

Dolben  tO  t'C  Of  t^C  faUlC  ©piuton  ;    Eyre  anti  Gregory  !ja^ 

luiiB'  lii'fl  fpcke  to  it,  ant!  to  tijc  fame  purpofc*  ^o  tijc 
^utiiyment  is  bp  tlje  luljole  Court  upon  Dciibcration. 

Anonymus.     Pafch.  J  W.  j. 

( 2  )    Tjf  tijcrc  arc  tluo  Joint='S:raticrs,  anti  one  of  tfjcm  Ijc- 
3  saik.  61.    I  ^^j.^^j.^  J,  ^Bankrupt : 

"■  Per  Holt  C*3«  Cfje  Connnifi: oners  cannot  mctmie  tuitlj 

tl)e  Intercff  of  tfje  otijer,  fo?  'tis  not  affcScD  bp  tfie  Xnnfe» 
vuptcp  of  Ijis  Companion* 

BracyV  Cafe.     Mich.  8  W.  5. 

(3)     1-1^  iiJfiS  committcU  bj)  Commiflloners  r.f  Bankruptcy^ 
con>.  390,    £j^  Qjjjj  tijc  Conclufion  of  tlje  Commitment  luas,  until 

'''■  he  conform  himfclf  to  our  Authority,  and  be  thence  delivered 

by  due  Courfe  of  Law. 

Cowper,  Shower  anti  Northey  fo?  tfjC  P?ifoner,  t!jat  tfiC 

Conciufion  of  tl)t  Commitment  cuijijt  to  ijai^c  been,  until 
Ijc  fijali  fubmit  fjimfelf  to  be  eramincli  upon  Jnterrcijato^ 
ties,  acco?r!inD:  to  tlje  intent  anli  f^eaning  of  tljc  as,  fo? 
beino:  a  gipecial  3utI)o?itp  to  commit,  tJje  2:£Io?tis  muiT  be 
purfuen :  |)ere  tlje  Commiflicncrs  renuiren  Bracy  to  tell  all 
tljat  Ije  feneiu  toncljinij  tlje  Cftate  of  tlje  Xanl^rupt,  ann 
(tljat  being  too  general)  tljcp  asfecu,  when,  and  in  what 

.Manner,  did  you  aid  or  aKTift  in  imbczilling  the  Efiate  of  the 

Bankrupt  i  (not  tuljctbft  Ijc  tiiD  aiD  c?  aftift)  ann  fo?  not  an» 
fluerino:,  tljcn  connnitteD  Ijim* 

Holt  C  3'*   €lje  3;i5?!foner  ivM  be  ttifcljanjetJ,  fo?  tfje 

Ccnclufain  of  tlje  Commitment  is  iii*    ^0  Unjcre  lumceg 

5  com^ 
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COninilttCD  Oveefeers  until  they  riiould  be  delivered  by  due 
Courie  of  Law  (iDljcre  tije  SuitUtC  faPS  unril  they  account) 
tuc  DiTcOnrps  t^J?^^^  ^>^^'^^    "^b'^  Canciufion  (ijoura  Ijatic 

])ttU,  till  he  Ihall  lubmit  and  be  (O?  to  be)  examined  touciiing 
the  Prcmiilei;  0?  (nS  Q3|.  Cooper  fulD)  upon  Interrogatories. 

Hufley  'verfus  Fidell.     Hill,  ii  W.  5. 

atimnsttJ  ill'  Holt  C*  3!*  T^Diac  n  €>ule  of  (55ooti0  bj)  a     (  4-  ) 

&  Cur.  JL    15nnknEut,   after  an  i?.ft  of 

'BiUinruptci',  is  not  mccrip  tJOiD  5  but  ft  map  lie  atsoiDcD  o> 
not  n^JcsGcD  liy  tl)c  CommiiTiancrs  ant)  ^iViffucrg  at  Jpfea^ 
fuD:  •,  aiiQ  lirtU)?rii  tfjc  parties  tOc  Coiitraa  is  ijooti*  Ci)c 
CGUTtnifiioticrs  m?.p  i)?iiuT  aaiou  of  CroUer  fo?  tljc  (J5oo50, 
CIS  fuppofinn:  tijc  Sale  to  bt  tioitJ  •  02  ii^rno;  Debt  0?  Afmmp- 
i'lt  ioi  tijc  eiaUtCj  but  tijis  affirms  tijc  Contrast 

Hopkins  "verfm  Ellis.     Triii.  j  Ann. 

AB  JfTuc  luas  UircScD  out  of  Chancery,  tc  trp  luijetfjcr     C  5-  ) 
tOe  DefcnDant  tuns  a  QDanUrupt  0^  not^  at  luclj  a  '  ^''"''  '*"■ 
Ciiue* 

Holt  C«  Jv  3if  a  95nn  coinmlts  a  pzain  as  of  ''oanferupt-- 
•tp,  as  liccplno;  f^oiifc,  &c.  noticitljitaiioino:  l)t  aftertoaros 
goes  ab^GHD  anO  is  a  fxreat  Dealer,"  iie  tniU  frill  rcmai?i  n 
'Baniirupt^  auU  tijat  ulu'i  not  purije  ti)C  (vc^  Citi  of  a5a^}^- 
ruptcp.    'But  if  tije  3a  be  uat  plniit,  but  Doubtful,  tijen  50-'  '  lcv.  13, 
inff  ahQnn  ann  nealiuff,  &c.  laill  erplain  tOe  intent  of  tlje  ^'^•,  JJ; 
firff  Si;  foj  if  it  luas  not  Banc  to  DcfrauU  Crcoitois  anti  J, 2!    " 
Itecp  cut  of  tijr  Ulia^,  it  losfi  not  be  an  as  of  15anUruptc)) 
tuitl)in  tf}c  €)tntute»    Cinti  if  after  any  plain  as  of  05ank= 
ruptcp,  i)z  piV>)S  off  02  compounQS  taitlj  all  Ijis  Crcbito^s, 
ijz  tijercbp  becomes  a  neiu  C^^an* 
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Thorpe  ^effus  Thorpe.     Pafch.  13  W.  |. 

( I. )     ^B  tW  Cafe,  Holt  C*  %  faiD,  Cljcirp  ^im'0  'Barpitt 

i|aik.  171,    I    oiijyfjt  to  be  petfo?meti  as  Ijc  intcnticti  it-  fo?  lufjeu  Ije 

iji,  115.       n    ^^j,^^  ^jpjjj^  j^.g  EemeUp,  it  10  but  luft  tJjat  Ijc  fljoulti  be 

left  to  it  acco?tJinff  to  W  Agreement :  15ut  on  tJjc 

conttacv,  tljetc  is  no  Eeafon  a  ^an  fljouin  be  fo?ccD  to 

tctift  tofjete  Ije  ne^ec  meant  it :  ano  tljerefo?e  if  ttoo  (^en 

fljoum  agree,  one  tljat  tfie  otljer  fljouin  Ijaue  5i<j  IM%  tfjc 

otijer  tijat  Ije  toili  pap  10 1.  fo?  Ijim^  if  tlje  part?  tuill  ^)^x\^t 

tljc  !i)o?fe  fje  nuift  pap  tlje  ^onep,  but  no  aaion  Uiill  lie 

fo?  tlje  ^onep  till  tlje  l)o?fe  id  tieliijereti*    %\\  €xtt\\t.Qi\> 

$lo;reement0,  tljat  one  fljoulD  no  an  3tf,  ant  fo?  tlje  Uoiuff 

J5H.  7.10.  tljcreof  tlje  otljcr  fljall  pap,  &c.  tlje  noinii:  of  t|e  aa  is  a 

1  Vent.  177,  ConDiticu  p?ccerient  to  tljc  papmcnt,  an5  tlje  l^artp  tuljo 

4g E.'s^i.    is  to  pap  tlje  S^onep  fljall  not  be  oblijien  to  5o  it  till  tDc 

7  Rep.  100.  cfiinn;  be  perfo?meti  fo?  toljiclj  Ije  is  to  pap, 

\  ]l7JTil     "^"t  'f  ^  ^^J'  6c  appointee  fo?  Papment  of  tlje  $?5onep. 

Dyer  75.   '  auii  It  iS  to  Ijappeu  befo?e  tlje  ^Ijing  can  be  petfo?meti,  an 

aaicn  map  be  b?ouD:ljt  fo?  tlje  ^oncp  befo?e  tlje  Cljing  is 

none ;  fo?  it  appears,  tl)e  partp  nepenBeti  upon  Ijis  Eeme- 

up,  anD  nin  not  intenU  to  malte  tlje  lperfo?mance  a  p?ecc- 

nent  CouDition  t  Snti  tnljere  a  certain  Dap  of  lp>apment  i^ 

appointed,  anti  tljat  Dap  i^  to  happen  fiibfequent  tf^  tlje 

perfo?mance  of  tlje  Cljinjy  to  be  none  bp  tlje  Contraa ;  Ux 

fuel)  Cafe,  lperfo?mance  is  a  Condition  p?ecelient,  ann  muft 

be  nberreti  in  an  3aion  fo?  t&e  $55onep, 

3iutiffment  fo?  tlje  Iplaintitn 

Langford  'verfus  Tyler.     Pafch.  3  Ann. 


2 


conr. 


-Mod.  Csi; 
i6z. 


(2^)  npraC  Defcntant  folti  feberal  €ubs  of  Cea  to  ttje 
JL  pinintiff  at  fo  muclj  per  i^ounn,  tuljo  took  one  '^wh 
atoap,  pnpinn:  fo?  %  anti  50  s.  oiaer  to  go  toiuarns  Ipap^ 
ment  of  tl)e  refl,  ^&en  Ije  came  fc?  tbe  reft  of  tlje  €ea, 
tbe  Defeucant  loouir>  not  (!anD  to  Ijis  Oi5nrffain,  anti  tljcre-- 
tipon  an  ^aion  toas  b?oufi;ljt,  ann  tiuo  Counts,  one  upon 
2  tfie 
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tlje  i^lgceenient,  nnn  tljc  otfjec  Indebii'  fo?  50  s.  tcceiijeo  ta 
tijc  13laintir0  afe.     . 

05P  Holt  C,  31*  Ji  a  OBartyain  6c  maue,  anti  (garncrt 
giucn,  ttJitf)OUt  an  tx^it($  agrfCJiicnt  tijat  payment  is  to 
be  maDc  at  a  certain  Cimc,  tDc  ^oncp  muft  be  paiD  upon  '  ^''^-  537^ 
fetcljinn;  atoap  tlje  ©oons,  anti  before  tljcw  are  remoDeD,  be-  f  sia?  fdp. 
cattfe  no  ott)er  Cime  fo?  payment  is  appointeu*    Cbe  ^!^ar^  415. 
ncft  onlp  binns  ttje  TBarpin,  nnti  gibes  tfjc  Partp  a  Eigijt  ;  vZl'V,'. 
to  Uemaiiti  tlje  <Sootis,  anD  a  Dcmann,  luitljout  payment  0?  ' 
'iJlentiet  of  tfje  ^onep,  10  uciD,  fo?  it  is  nor  purfuaht  to  t^e 
Jintent  of  tfje  TDargain.    after  earned  gitjen,  tfjc  Clenbo? 
cannot  fell  tije  ®ooDS  to  anotljer,  tuitijont  a  Default  in  tbe 
eienDec;  ann  if  tlje  (LlenOee  tioti)  not  come  anD  pap  tije  2^0^ 
ucp  agreeu,  ant  taUe  tlje  (©oons,  tlje  (Uenoo?  oug&t  to  jjo 
nuD  requeft  Ijim  to  Do  it  ^  ann  tijen  if  Ije  tioes  not  come  ann 
pap,  anu  take  atoap  tlje  ©00ns  in  conbenient  €ime,  tlje 
agreement  is  niirolbeti,  anU  tlje  ^cnDo?  map  fell  tljem  to 
anp  otljer  perfon* 


t  Vcnc.  i)j. 
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Obryan  a?7d  Ram.     Pafch.  I  W.  &  M. 

ElAttii  out  of  Ireland,  b)t)ece  t^etc  toas  n  Jungmcnt  a--    (  <• ) 
gainft  a  feme  fole,  toljo  marrieD ;  a  Scire  facias  itfuen  ^°c  ?  M^d 
ngainfl  tlje  Ipnsbann  ann  mift,  anD  JuDgment  againft  tljem  lU. 
on  tiDo  Nichils,  a  fear  anD  Dap  erpires  before  anp  C;recu=  £h"^"^°; 
tion  erecutcD,  tlje  2Ilife  Dies,  a  Scire  facias  iii  ataarDeD  Recordof 
againtt  tlje  l|?HSbanD  alone,  anD  luDgment  tljereupon  againft  fhiscafci* 
l)im,  anD  execution  nUJarDcD:  €l)e  iliueaicn  is,  if  tbe  5)uf' ',"  *  &f " 
banD  be  cljargeable*  where  th 

JuDgmcut  toas  aifirmeD,  '""  *""« 

■^  Arguments 


there 

fo 

lents 
pro  and  con. 


Pierce  ^erfits  Welden.     Mich.  4  W.  &  M. 


IB  an  aaion  upon  t&e  Cafe,  fo?  ^eat,  D?infe,  CHafljing     (  2.  ) 
anD  LoDging  founD  fo?  tlje  mife  of  tlje  DefenDant^  tbe  skin.  323. 
P?oof  iDas,  tbat  tlje  aiife  came  in  a  necenitous  ConDition  ^'*' 
to  tf)z  Plaintiff,  anD  falD  tljat  (tje  m&  mi^t  of  tlje  De. 

Co  fenDant, 
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fcu5ant,  aiiD  tgnt  Ije  Ijan  turncD  Ijer  out  of  ^ijs  |)oufc,  anH 

nUotueD  f)CC  50I  per  ann.  but  tUOUlD  llOt  pap  It. 

.  Holt  C.  3.  C(je  5)U0banti  10  not  cbarffealJlei  fo?  Ijcrc  it 
ijcinj  apparent  tljat  flje  nili  not  cohabit  toitlj  tlje  l|)usbanli, 
iljc  iljall  not  babe  a  ^rcbit  to  cljariye  bint  iuitbout  bis  €on= 
fent  anD  be  faio,  Jf  a  Otlife  cobnbit  Uiitb  bet  ^usbanD, 
anB  b:j>  it  Quin  cCrcbit,  tbo'  flje  Depart  tcitbout  tbe  leabc  of 
ber  lj)li0banti,  ann  come  to  London,  auD  tberc  become  in 
Debt,  tbe  |)Uj5banO  (ball  be  cbarijeti  tiil  Botice  is  QiXicn  of 
i)n  Elopement,  fo?  it  (bail  be  intenbeti  to  be  uiitb  tbe  CTon- 
fent  of  tbe  ^Jusbanb  -,  but  after  5l5otice,  tbe  ll)U6banli  fljall 
not  be  cbargen  loitbout  W  Confent. 
'dHic  plaintiff  m&  Jl^onfuit* 

Curry  and  Wife  Adminiftratrix,  ^c.  njerfm  Stevens. 

Hill.  6  W.  3. 

( 3-  )     jNdebitatus  aflumpfit  fo?  ^onep  rcceibcti  bp  t\^t  Defenbant 
Com.  311.     2  JO  ffjp  ^ifg  (,f  tjjg  Plaintiffs,  tbe  Defenbant  pleab0  Quod 

caufa  adionis  non  accrevit  infra  fex  annos.     Cbe  IpIaintiffjS 

replp,  Cbat  tbe  Ig^artp  bieb  Jnteftate  tali  die,  anb  tbat  no 
abminiftration  tnais  committeb  till  fucb  a  €ime,  anb  tbeit 
abminiffration  toa0  committeb  to  tbe  eilife,  et  fk  caufa 
adionis  accrevit,  &c.  anb  conclube  to  tbe  Country,  anb  (atf 
it  iboulb  feem)  tbe  Defenbant  bemiirreb. 

Holt  C*  3'*  3!t  batb  obtaineb,  tbat  an  Indebitatus  lietb  hi 
fucb  Cafe,  but  it  feemetb  not  p?opet  to  tbe  (Ufc  of  botb, 
(tbo'  it  map  conclube  ad  dampum  ipforum)  fo?  tbe  difference 
ie,  tobere  tbe  anife  batb  tbe  Chofe  in  aaion  in  ber  otun 
Eiffbt,  anb  tobere  en  auter  droit ;  in  tbe  one  Cafe  it  Ibalt 
furbibe,  in  tbe  otber  not ;  \\\  tbe  one  Cafe  a  S'ubffment  al« 
tcr$  tbe  p?opertp,  in  tbe  otber  not;  but  Uiberc  tberc  i0 
3!uDo;ment  againfi  a  iTemc  fole,  anb  aftertoarb^  a  Scire  fa- 
cias, anb  3iub0;mcnt  tbereupon  againff  ^usbanb  anb  ©Uife, 
anb  flje  bieis,  tbe  !|)U0banb  i0  bounb.    Quod  nota. 

^zxz  tbe  Plaintiff  in  W  Replication  ouffbt  to  babe  con= 
clubco  to  tbe  Countcp,  fo?  tbe  Defenbant  migbt  rejoin, 
tbat  tbe  Partp  mabe  a  (Ktlill,  0?  Wt^  Inteftate,  nnb  tbat 
anminiffration  bias  committeb  to  J.  S.  jFo?  if  one  W^  Jn= 
teffate,  anb  firft  abminiftration  is  committeb  to  one,  anb  a 
<S)tcanfi:ec  receibes  ^onep,  anb  tben  abmfniffration  i0 
granteb  to  anotber,  tbe  fit  ^ears  fljall  be  accounten  from 
tbe  firft  abminillration ;  as  tobere  a  99an  of  full  Sjje  batb 
Ri0bt  of  Cntrp,  anb  W^,  leabing  an  Infant,  tbe  Cime 
2  (ball 
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(Ijall  run  on.  (Q..)  5?erc  tfjc  fpecial  cpnttcr  is  not  imun 
ijptljc  Conclufion,  (t  being  in  tf}t  ^Iffirmntiuc*  Piowd.  14, 
15.  f^z  miffljt  cftOcc  fjauc  omttteo  tljc  fpecin!  fatter,  ana 
concIuGcti  to  tfje  Counttp ;  o?  Ijc  migOt  pJeaH  tfje  fpeciaf 

^^attCf,  but  tljcn  nujj&t  to  COnciuUe,  ht  hoc  paratus  eit  vcr 

rihcarci  nnti  Ijc  citeu  a  Cafe,  Hill.  22  &  23  Car.  2,  in  Debt 
upon  an  ©bliijation  fo2  petfo^mance  of  €oUcnant«s,  inljrrj:; 
of  one  \m0,  tbat  t^e  Dcfcntiaiit  (beiniy  Clcik  to  tijc  piniiv 
tiff)  fljouin  jjibc  fjim  an  account,  &c.  tbe  Dffcnbant  pIraDd 
Performance  of  tfje  Covenants  -,  tlje  piairuiff  replietj,  tfjat 
tlje  Dcfcnuant  fjau  receiben  5 1.  anti  not  jjiben  Ijim  an  ac- 
count tfjcieof*  5I2oU)  tlje  Defendant  miijbt  citljcr  rejoin, 
t^at  ije  IjaD  ijibcn  ijim  an  account,  anb  conclube  to  tfje 
Country,  0?  tfjat  Q9a!efaao^0  tooh  it  aiuap  UJitljout  W  af^ 

fent;  &  hoc  paratus,  &c. 

3!n  tlje  principal  Cafe  lungment  fo?  tbe  Defendant* 
Chamberlain  ^erjks  Hewfon.     Hill.  7  W.  j. 

MR©»  Hewfon,  t!je  CJLlife  Of  Colonci  Hewfon,  obtaincO      C  4  ) 
a  eentcnce  toitlj  Cofffi  in  tbc  €>piritual  Court  againlt  [f^^^-  "5< 
^^0*  Chamberlain,  fo?  aoulterp  tuitf)  ijer  JpucbauH.   Colonel  JWod.  60. 

Hewfon  rclcafetl  tlje  Col!0  to  (^le*  Chamberlain  j  UOtloitl).-  jRoi.Abr. 

Ifanbino:  toljiclj  i?©76«  Hewfon  piofecutetJ  Ijer  tbere  fo^  tbc  Moor'ls^. 
Coft0.    Opon  tubitlj  it  bias  mobeD  ijere  fo^  a  l^^obibition-,  pi.  49-- ' 
anu  it  tuae  urfyeb  contra,  Cbat  tbc  principal  fatter  toais  of  ^^""-j  ^^^ 
Ccciefiaftical  Conufance ;  anb  tbat  tljcp  ouffljt  not  to  bt '^^6°  ^ 
binbieb  to  bctcrmine  a  fatter  tuljicb  iu  incibcnt  anb  neccf-  5  buis.  264. 

*"'^"*  _  Cro.  El  908. 

Et  per  Holt  C*  3.  ^P  tbc  Ii)U6ba!ib'i)  Eeleafe  n^e  is  barren  1  roh.  Abr. 
in  tljis  Cafe*    %o  it  iis  if  Du0banb  anb  Oilife  be  bibo^ccb  ^^5; 
a  menfa  &  thoro,  auO  a  Lcffacp  is  left  to  tbc  ^lifc,  anb  tlje  l'o.'°°*  ^ ' 
IJjuobanb  releafe  it  5  fo?  tbc  Q^arriage  continued,  anb  tbc  cro.  car. 
S)U£ibanb  Ijatb  all  ber  Eigbt.    Tout  if  tbc  ^uobanb  anb  "^j^^ 
mik  be  bibo^ceb  a  menfa  &  thoro,  anil  tbc  8Bife  bas  aii- 
monp,  anb  fuesi  fo?  Defamation  0?  otbcr  Jniurp,  anb  tbere 
f)asi  Coff0,  tbe  l|)U0banb'0  Eeleafe  (ball  not  bar  tbe  Ulite  -, 
fo?  tbcfe  Cofl0  conic  in  lieu  of  ttrfjat  flje  batb  fpent  out  of 
bet  aiimonp,  U3bicb  10  not  in  tbe  ^usbanb^is  J^otuec. 


Car- 
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Carpenter  verfus  Fauftin.     Hill.  7  W.  3. 

-sdk'n*  A  ^  ^S'O"  niyainft  Baron  ann  Feme,  fo?  a  'Bntterp  Done 
ii5.  ■  l\  bptljcmift.  'Eljc  l|)iisbann  vnais  a  13?ifoncr  fii  tlje 
King's  Bench  befo?c  t\)t  action  t)?oug{)t,  anti  t{je  paintiff  nc- 
liucrcti  a  Declaration  to  tlje  Curnl^ep  ajainft  ^JUisbanD  anD 
mitt;  anti  uponEnlce  giyen  to  plcaD,  Jntsgrncnt  luajs  cn-- 
tereti  bp  Nil  dicit  ajjainft  botb,  anu  tljc  2Bife  taken  in  €xt' 
cntion.  %>k  Barth*  Shower  moUctJ,  tljat  tljig  toad  irceffiUar-, 
fo?  upon  Dcliucrj)  of  tlje  Declaration,  tlje  Hjusbano  fljouiH 
tatc  fileti  common  'Bail  fo?  ijim  anu  W  S^ife,  0?  fljouio 
liatc  mane  an  atto?nep  fo?  Ijim  anti  Ijijs  CJLlife,  to|)o  fljouin 
ijane  appearcti  fo?  tijem, 

Et  per  Holt  C.  3!.  Clje  laiaintiff  ouffftt  to  babe  tueti  out 
p?ocef0  againft  ^uebantJ  ann  aBife,  anti  tlje  ©beriff  fljoulu 
aKeb.555.  fjnbe  tetumcti  a  Non  eft  inventus  fo?  tbe  i)U!£jbantJ,  anti  a 
¥^r°t^'  ^^P^  Corpus  foi  tbe  Mlife;  anB  tben  upon  common  "Bail 
i'sid!°io,  filcD  fo?  bcr,  tberc  migbt  be  Slutigment  ajjainft  botlj*  %t 
595-  toa^  objeaeti,  if  tbere  be  p?ocef0  againft  Baron  anti  ifeme, 

1  Lev  ,?5i.  anti  Non  eft  inventus  fo?  tlje  Baton,  anti  a  Cepi  as  to  $be 
I  Kcb.  1S9,  jfcmc,  flje  fljall  be  tiifcljargeti,   vide  2  Cro.  445. 

'/si/ig  ""^^  ^*  ^*  ^&^  fl^'*^^  ""'^  ^^  DifcbargetJ,  but  upon  com- 
6  Mod  iV  mon  Bail  -,  anti  tljen  ncto  p^occfs  fljali  go  againft  tbe  oaa^ 
a  Kcb.  442-  ton,  toitb  an  idem  dies  giben  to  tbe  2I.life*  Vide  1  Mod.  8^ 
accord,  anti  becaufe  no  Xail  teas  entereti  fo?  tbe  mift, 
tlje  Jutigment  m$  fet  afitie*  Pofiea  Hill.  8  w.  B.  R.  3ii 
anotljer  Cafe,  Holt  C.  %  bclD,  Zt  an  aaion  be  b?ougljt 
againft  J^usbanti  anti  mife,  anti  tbe  i|)U!3bantJ  iss  arrefteD, 
be  fljall  put  ill  Bail  fo?  botb  5  but  if  in  an  aaion  b?ougl)t 
againft  tbe  i^ucbanti  onlp,  pou  cannot  oeclare  againft  HpUiS- 
banD  anti  OElifc* 

Todd  wrfus  Stokes.     Mich.  8  W.  3. 

(  6.  )  npi|)C  Plaintiff  being  an  apotbccatp,  ferbeti  tbe  0e-- 
rsaikii6,  X  fentiant'js  OLlifc  toitlj  Pbpfick,  tobo  libeti  feparate 
''^'         from  ber  i^uisbanti,  anti  bao  a  feparate  ailotoance  of  20 1.  a 

^ear* 

I  Mod.  9.        Per  Holt  €*  %*  3lf  a  Baron  anti  ifeme  part  bp  Confent, 

I  Vent  4z    ^"^  f^^  ^^^  '"^  feparate  ailoftiance,  'tis  berp  unreafonable  flje 

'    ■  (boum  ftill  babe  it  in  ber  potoer  to  cbarge  bim :  anti  in  fucb 

Cafe  it  is  not  to  be  p?efumcti,  but  Cratiefmen  tbat  tieal 

2  toitt) 
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iMitb  I)fr  triilT  Iifi-  on  l)ri-  olim  CrcOit,  anti  not  on  tfjc  €i*c= 
Hit  of  ti)C  l];usbanti;  iinU  a  pcifonal  jl^oticc  i6  not  nrccffari', 
foj  tts  fuilTCirnt  if  it  be  piiblick  finn  comnionli*  KnoUuu 

Woodyeer  arid  GreOiam.     Mich.  9  W.  ^, 

t  N  a  Writ  of  Error  upon  a  JtltiffUlCnt  in  C.  B.  in  a  Scire       (  7.  ) 

1  facias  i  '^i)t  Cafe  luas,  a  jfmic  folc  retoijrrcD  in  C.  B.  skin.  ss.. 
ann  tooli  a  Dnslmnti,  aittJ  after  tljep  joincQ  in  a  Scire  facias  ^".J;  '^'*'''' 
txi  IjaDe  Ciftutioii,  anti  Jjan  luUDiiicnt  in  tlje  Scire  Facias  ^  canh.4iy. 
tijc  ^iife  nicti,  ano  tljc  i|)usliant>  facts  Crccution  toitljoiit 
taking  out  letters  of  CxUminifiL-ation ;  ant)  it  luajs  otiirsm, 
tijnt  Ije  ouffljt  not  to  Ijanc  €rccution  in  U0  oiun  Eiijljt,  but 
n0  an  i^timiniiTrnto?  to  tIjc  filiifc. 
Holt  C  S!*  faiD,  CDccc  luas  no  Diffcixncc  in  Ecafon,  lie= 

tUlCCn  t!jiGl  Cafe  antI  tfje  Cafe  of  Obrian  anti  Ram,  Mich. 
3  Jac.  "2.  Rot.  ipz.  iwljiclj  luas  a  Scire  facias  atjainft  OSaroii 
anti  ^tmt  upon  a  JiitJgmcnt  againft  tfje  jfeuie,  in  Debt  tiue 
dum  fola,  auD  aftct  Iuti0nicnt  againff 'Baron  anti  jfeme,  tlje 
j^enie  DicD,  anU  tOc  rpusbanti  loao  cOarrycO  in  a  Scire  facias 
i)?ougI)t  aijamff  fjinu 

3nD  Holt  C»  J*  fi-itl,  €De  Jutstrmcnt  in  a  Scire  facias  at- 
tacljcti  a  joint  Jntcreft  in  'Baron  anti  iftnie,  anti  if  tbc  Duf= 
banti  Hicti  it  tooulti  furtjitje  to  t!)e  03ife,  anti  econtra  •  anti 
tljoug!)  tfjc  Jutiiynient  in  a  Scire  facias  tioee  not  alter  tIjc  Ba- 
tiu-e,  pet  ittljaniTfis  tOe  p^opertp  of  tfte  Debt,  ant>  Debt 
iHai'  be  biouiylit  upon  an  ClUjars  of  Cjcecution^ 

Jutiflmcnt  aif(r«ieti. 

Hyde  'verfiis  S— — -.     Mich.  10  W.  j. 

Tl^e^pafd  aiyainft  Cpusbants  ann  ^lifC;  ^Jucbanti  SieU,  ^^  C  8. ) 
anti  it  tuas  moDeti  in  arreft  of  JuDgment;  fed  non  J^'^"  ^-  ^ 
allocatur-  fo2  mitc  mai>  commit  Crefpafg  alono;  toitlj  !J)uf= 
banu,  auB  aifo  Jfclonp,  if  it  be  not  bp  Coercion  of  ii)U0- 
banti ;  anti  tl)0'  in  Declaration  in  CroUer  againft  Ipusbanti 
ann  ^ife,  lapinjt;  ConUerfion  ad  ufum  ipforum,  3iutJgment 
iBass  arrefteti  -,  pet  if  it  came  in  Ciueaion  again,  it  (^ouin 
not  be  fo  bp  mp  Confent*    Holt. 


t)  d  Shar- 
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Shardelovv  ^erfas  Naylor.     Hill.  I  Ann. 

(9)  A   cCioman  bp  Dcrti  fcttlctJ  Ijcc  €ffntc  in  Cruft,  rcfcrti^ 
i  saik.  313.  ^^  ij^iy  ^  potocr  to  n;il3C  bp  i)tt  !nft  dlill  Lcundcs  ns  fijc 

fijcuiU  tijink  fit;  anti  tijis  Vovs  none  bcfo?c  Q^arnnac,  Untl) 

tSjc  Confcnt  nnti  pji'ln'tp  of  tfjc  intcnticri  ?pu0bnnti,  but  u 

tcfufen  to  bz  a  OLlitncfs,  0?  n  partp  to  m  Been.    €()c 

^nri'inET  took  €ffcs,  tfjc  ^lifc  mntic  a  mill,  nnti  Dic5, 

Far  TA7      ann  tijc  C-,recuto?  p?oncti  tlje  mm 

Goidsb.  .'09.      Et  per  Holt  €.  J.  €1)15  10  not  a  mill,  nt\tl)tt  cugljt  tlje 

I  And.  ,si.  £)jjjii,,^tj,  to  pia\3c  It,  if  Ijc  noes,  a  J^ioljibition  {ic0.  m&crc 

ico""6K      akloman  erccutrit  married,  fijc  map  make  a  miiimif 

8C0. 82.  a.  ijec  ilpu6banti'0  Confcnt,  but  not  tDitljout  it,  i  Jon.  157.  @o 

BHdsm's'^"  if  a  OLlouian,  h\^m  25c5)t0  nue  to  ijcr,  marries,  flje  map 

'   make  a  mill  quoad  tficfc,  anti  tfjC  ©ituiarp  map  p?oue  it* 

2n  tOc  piincipai  Cafe,  it  appearino:  tijat  tfje  £D?m'narp  !jao 

onfy  grantcti  ^nmtiuffration  quoad  tJje  (©ocB0  in  tIjis  mill, 

"ttoas  alloiu'D  as  rcafonaWc*    Cro.  Car.  215. 

Warr  ^verf^s  Huntley.      Pafch.   2   Ann.     Before 
Holt  C.  7.  nt;  Nifi  Prius  />2  Middlefex. 

(10)  \  B  ojtiinarp  luo^kinn;  £dm\  marrieti  a  CUoman  of  tijc 
isaik.  us,  ^  like  Condition,  after  Coljabitation  fo?fome€ime,  i)C 

left  fjcr,  anC  tiurino;  Ijis  Cltifenre  fije  tuo^ken ;  anti  tljis  asioii 
licinu  b?ouQ;f}t  fo?  ijer  Diet,  'ttuas  fieirs,  tijat  tije  ^onep  flje 
carncn  njouin  go  to  keep  ijer. 


(11.) 

iSaik.  118. 


Etherington  ^verfus  Parrot.     Pafch.  1  Ann. 

IB  Cafe  fo?  <0ocf.0  fciti  anti  neliiiereti  bp  tlje  Plaintiff  to 
tlje  Defendant  0  CBifC;  trije  Ctjioence  to  cljargc  tljc 
Dcfcntiant  luas,  tljat  W  ^i^t  bongljt  tije  *25ooti0  to  make 
\)tt  Clotljes,  ann  tljat  tijei'  cofjabiteu.  ©n  tije  otfjer  €)iDe 
it  luas  p?o\)eti,  tljat  ilje  tuas  Dcrp  crtraijagant,  ann  ufen  ta 
paton  Ijec  Clotljes  fo?  ^onep,  ann  t!jo'  tenecmcn  hv  tfie 
|)usbann,  flje  fjan  paiun'n  tljcm  again,  ann  tbat  fije  iuanteo 
no  C!oti)e0  tu!jen  flje  bougfjt  tbefc  ©oons ;  ann  fitrtijer,  tljat 
tlje  Defennant  tlje  laft  Cime  be  pain  tlje  plaintiff,  luarnea 
b(0  ecrbant  not  to  tvuft  ijer  anp  mo?e. 

5  '  Hok 
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Holt  C  %  m\)n'C  a  CpuSbaiit?  tucns  vMav  f)is  mi%  !je 
(^{"G^fi  Ijcr  Cretiit  lufjcrc-eucr  fijc  i^ccs,  anBumft  p.;.;)  foi  jQc-- 
cclfarics  fo?  ijcu :  03iJt  if  iljc  runjs  niuay  fconi  i)tt  fpuoliaiiO,  i  sid.  1,5, 
Ije  fijall  not  be  Imunn  lip  anv  ContiMu-  fi)c  malicu*    ami  ^m^^  ^^ 
luOiIc  tijcp  CDliniijt  toijetfjer,  tijc  r|>usbastO  OjaU  nnrmci*  nil  i  uv.l' 
ContraciS  of  Ijcrsi  fo^  jl^ECcifarics ;  fa?  !ji0  aiTcnt  Ojali  be  ^l^v.  »i(J. 
p?cfiimeQ  upon  tljc  3cco;int  of  cofjabitinrc,  iniier^  tiyt  con--  '        "'^" 
unvp  appear ;  in  luljicij  (Eafe,  as  tip  llUmiiiQ,  &c.  t]]ctc  is 
no  Eoom  fo?  fucO  ap?crumpticii  t  3nii  tijcuc  is  no  Jl^ccefiitjJ 
in  tijis  Cafe,  ano  j^oticc  to  tije  S^ctljant  luns  lufficicnt, 

If  a  COoman  tal^es  up  opooos,  ann  paiuas  tijcm  before 
tijcp  ace  matse  into  Clotijcs,  i)a  pmhm^  fijall  not  be  CGm= 
pcifcti  to  pap  fo2  tf)nn,  bccaufc  tljcp  nctscc  came  to  l)\s  (ilfe ; 
'tis  ot(jeriuife  if  tijcp  U3Ci*c  nuDz  up  nnO  tu^^n,  nntJ  tljeii 
pauineB  fo^  i^oncp* 

Robinfon  i;fr/^J  Gofnold.     Pafch.  3  Ann. 

TrpC  Dcfcntiant  nifco^jn-eti  Ois  mife  to  ht  n  Iscrp  Iclun     ( 12. ) 
CCIoman,  on  tDljicJj  Ije  goes  amap  from  fjer,  nr.a  fljc,  '^,^^'^-  *^"''' 
after  Ijainno;  liiieD  rt\3ernl  #ears  luitfj  ah  atfultercr,  Uias  rc--  '''" 
ceiueti  into  tije  piaintiff's  rpoti.fe,  tu!)o  cutcrtaincD  ijcr  as 
tljc  2^cfcu0anf  5  UH^t  t  ^nD  tljeu  tois  SSion,  bcinn;  cm  In- 
debitatus Afliirnpiir  agaiml  tOe  DusbanD  fo?  Lotsiying  aiiu  £)i» 
ctiniT  t|)C  {lillifc,  urns  b^cugOt* 

Holt  C*  3".  }:!eiB  in  tijis  Cafe,  tijat  let  tljc  ULlonmi  be  cber  1  Lcv.47. 
To  vicious,  lut'iic  fl)e  luUl  ccijabit  luitij  ijcc  DuebanO  Ije  is  [y^.Z'n] 
bcunU  to  pioluBe  Ijer  Beceflaries,  ants  is  iiabic  to  tlje  ac--  i  sid.  io?. ' 
tions  of  fuel?  13errons  as  furniflj  !j?r  teitf)  tIjcm-  fa?  ijis  j^.k'' "*• 
TSariraiu  en  tljc  95amao,-e  uuis  to  tahe  (jio  Giife  for  better  L,  87,2^0^, 
for  worfc.    5n  liUe  ujanucr  it  is,  if  l)t  turns  bcr  aiaap  fo?    &c, 
ijer  tiaickcDncfs,    13ut  if  tije  Miife  Icancs  tljc  fpusbunrj, 
tDfp,  tfjat  truf^  fjer  after  it  is  notorious  tbat  fije  ijas  Jrft 
ijint,  tio  it  at  tijeir  pcrii,  auD  fijall  not  thereupon  cfjargc 
tfje  l];usbant»,  unlefs  fjc  tal^rs  Ijcr  nijain. 

ana  tlje  Cfjicf  Jufiifc  teas  of  ©pinion,  Jf  n  CGife  ijan 
tun  aluap  ann  contrasea  Debts,  ann  after  tlje  Dticbant]  re= 
teitien  tcr,  0?  came  after  ann  iap  tuitO  ijer  hut  fo?  a  S^MQl)t, 
tijat  tuouin  maUe  bim  liable  to  tlje  Debts :  as  in  Cafe  ti)C 
©Tlife  elopes  tuitlj  an  atiultercr,  tfjo'  iljc  tijcrebp  forfeits  fjetr 
Dotoer,  pet  if  tljc  IpusbanO  iuiU  ta^i'oc  ijer  apin,  fijc  fljall 
ijaije  ijec  Dotcer* 


James 
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James  'vcrfus  Warren.     Pafcli.  5  Ann. 

(13)     *'~t~"t>l%  lund  an  !3(?ien  &>ot!ff(jt  fn2  12I.  tufjiclj  fens? 

cSr^i^en     ^    ^^■■'^"  ^'^  ^'^^  DcfciiBnin's  UMtt  to  tnnfntain  Oer, 
a'vvonfaT"  Hni^  to  kccp  fjcf  mwx  fiutijsao:,  nftci'  tfjat  tfje  Defcuoant 

riiKt  is  f  ,r-    {jaB  left  Oer» 

Husband'"'      ^^'-''f  "poii  (£ln'r!en.cc  \m  l^oiuit  tlxfc  iRiiIcg  fo?  tljc  Jurp : 

ftdibcre-   82I0cre  n  QlJoinan  irocs  aiuap  finni  (jcc  IpiislianD,  nnli  a 

covered       Cratielmaji  iTf'ocs  \',vc  Crcnit  hi  nnu  ©goIiq,  &c.  after  that 

Husband,  /.-  f)"  Ur.oiV'S  fijc  icft  Ocr  ODaion,  tfjrn  fjc  trufts  Ijcr  at  !jifi  pc-- 

^/ivvhccihc  rii;  Init  if  a  S7nn  run0  aioap  ficrni  ijis  (Dllife,  02  turu0  Xyzx, 

elopes.        .^^,.^p^    ..j^^^  icaiics  ijcr  not  Ui'r,crciuitlja!  to  maintain  licrfcif, 

ti-ci?  Ijc  [jilics  (jfG  V3.\iz  CTi-cDit  foj  SsJonep  0?  BccctTarie^  ; 

iiut  if  tijc  13nro!i  turns  aiiiaP  fjis  esife,  oi  Iralics  Ijcr,  anti 

l!Cic?c  Ojc  tiiiieG  up  anp  tfjinn;,  t!jc  IpuolianiJ  I3oc0  p^opcfc 

to  maintain  ijcr  at  Ipauie  (tijo'  pet  Ijc  teili  not  lie  iit  1505 

tni'tfj  Ocr  a0  a  'a:5an  0]ou?Q  £0  toitij  f)ifi  ©Elifc,)  pet  if  anp 

©onc^j  tuae,  iiftcr  lucij  0fitr  02  iijjopcfai  mane  anD  reftifeD, 

uiolnirfcB  fo;  tjjc  iK^-ifr,  tijat  iyo.ia  to  be  at  tljc  peril  of  anp 

perfou  fo  oiiSburiinLT  tijc  Q9Gnci>,  uulefs  tijc  Juri)  be  of  €)= 

l'!Uu'on  tIjat  fucij  ©ffcr  luas^  CcccitfttI  anti  frantnilent,    102 

n  (Dllifc  is  to  be  maintaincr!  bp  bcr  Dusbanii  lufjcrc  anD  Ijota 

tje  tOir.kfj  fit,  ncco^yiug  to  ijis'  Toilitp* 

Lutting  ^erjus  Browning.     Hill.  6  Ann. 

DC  05  C  upon  a  X-onti  b^ougljt  bp  tlje  aniffnee0  of  tfje 
Conmiifiionrro  of  ^j5aniu-iiptcj).  Clje  Cafe  toa0,  A. 
bffnit  boiniti  in  a  ^^ona  to  B.  B.  maoe  bijs  Miil!,  ann  IjiS 
(14')  SiL?ife  Crecutrir,  ann  Biro;  Ijis  tiLiife  toolt  upon  fjer  Vs^z 
dceution  of  tiiis  ?r4;i{|,  aun  uiarricn  a  feconQ  ^uisbann, 
!i'l)0  bctanic  a  'Banlu'Upt  ^  auD  tije  Ccmmifiionerg  aflignen 
tl)50  Debt. 

'Ctoas  arirtien,  Cijie  is  a  iDebt  tine  to  t6e  ^ife  in  au- 
rt-r  droir,  anti  fo  Jiot  aiTiijiuible,  tDitbin  anp  of  tlje  statutes 
of  OBanl^ruptcp,  'tis  not  forfeitable  bp  Ijer  0?  Ijer  Ii)iisban5» 

10  E.  4.   I.      Fi!Z.  47.      Kclw.  64.      I  Cro.  208,  214,  2640 
I  Jones  204.      I  I.ev.  17.     Raym.  67.     Jf  a  Icmc  CteCUtrir 

raUe  a  IpusbanD  tijat  commits  C^23ane,  it  i0  Ijer  ctun  jFolipj 
\M\t  \i  is  IjarD  to  oblige  ijer  to  conimit'a  Dcvaftavir. 
Cfjcre  arc  no  &no?ns  in  anp  of  tbc  statutes,  tijnt  malie 

tlje  effate  of  another  tDc  "^SanUcupt'.s  €flatc. 

5  ^ix-- 


BARON   and  FEME.  lo^ 

«2)CCJcant  Parker   ccontra,  CljC  ClUCfllOU  ISj,  tuljltljcr  tfje 

CGmmifiioiicrs  cnn't  rdrign  oner  a  Dcl'-t  Due  to  t(jc  mite  of 
a  25an{u-tipt  as  dcciitci.r.  €l)e  i|)U0&anti  ma)'  rirant  tljc 
€oot!6  luijiclj  tijc  (Idiife  Ijatfj  as  €,rccutriri  aiiD  tofrcfc?c 
tijc  Ciucftioii  10,  luijctijei-  tlje  g^tatiitc  tioti)  not  tnalilc  tl}c 
CommiOioncrg  tc  '.vsat^c  fucij  €mns  as  tijc  Ipavtp  'jimfcif 
coiiJD  no.  Efjrp  Ijaue  potecr  lip  tfje  S)tatiite  to  afOgn  all 
23clit6  Due  to  to'e  'Bankrupt,  by  lofjat  lacrfou,  02  iw  lufjat 
fanner,  &c.  nolo  it  muft  tic  agrccD,  t})at  uifjat  g-iirpfufafjc 
ig  Ijcrc,  10  fo?  tfjc  iDcncfit  of  tIjc  03ankrupt.  JF  tOr  r}U5= 
bano  of  an  $lDnn'ni(lratrit  tyrants  omnia  bona  &  catjlla,  ali 
tljofc  (SooDS  fijall  pafs,  tljo'  fjc  Ijatlj  tfjcm  in  Eiixtjt  of  Ijid 
csnife*  2  Cro.  313.  Dyer  5.  Jf  a  ^an  be  bouuD  to  ano^ 
tljcr  fo?  tbe  mt  of  a  tljirD  prrfon,  idDo  becomes  a  'Bank- 
rupt, tijat  'Bono  map  be  afligncu  olier*  Noy  142.  Palmer 
505. 

Holt  C.  31.  Cbep  babe  Po^uer  to  afliijn  notljing  but  Mjat 
is  tbe  Tiankrupfs  €ftatc ;  anD  if  tije  taiifc  Die  before  dS- 
ficnment  bp  ijim,  tljcre  muft  be  an  aominiftration  de  bonis 

non. 

m)t  l^otuer  of  tlje  IpusbanD  to  Difpofe  of  bis  ^IKife'  s  €' 
itate  notb  not  make  a  Citle  in  I)im»  Cbougb  tije  i^usbann 
ma))  Difpofe  of  a  Cerm  tubicb  be  batlj  in  Eiobt  of  Ijio  tiaife, 
pet' if  be  become  a 'Bankrupt,  tbe  Commifltoners  cannot 
aflilTU  ober  tOiS  €ftatc»  8^ir  John  Knight  vcrfus  Pitt  J  tbere 
toas  a  Scire  facias  b20Ugbt  bp  an  Crrruto?  upon  a  Jubffment 
tbat  be  baD  as  erecuto? ;  tbe  Defendant  pleabs  a  general 
IRelcafe  of  all  Debts  anb  Demanbs  -,  tbe  Iplaintiff  fcts  fo^tb 
tbat  tbere  Uias  a  Debt  Due  from  tbe  Defendant  to  tbe 
l?)laintiff  in  bis  oum  Eiijbt  -,  anD  it  tuas  ati|utJQ;eti,  tbat  t[\t 
Eeleafe  Did  not  Difcbarge  tbe  Debt  Due  to  bim  as  €i;ecu= 
to?,  anD  JuDijment  tuas  iriben  fo?  tbe  Ipiaintiff.  3f  tbe 
Ctecuto?  fell  tbe  <SooDS,  anD  Dotb  not  pap  tbe  Debts,  tbeit 
i$  it  a  Dcvaftavit.  ^l}c  15)?opertp  of  tbe  ^urplufaije  can 
nebcc  Deft  until  tbe  Debts  are  paib- 

Powell  Juftice:  J  tuas  in  tbat  Cafe  of  ^ir  John  Knight 
verfus  Pitt,  anD  tbc  JuDpicnt  iuas  as  mp  lo?D  €bicf  3\H' 
ftice  bas  faiD*    3f '  a  i^an  batb  <©coDS  tubicb  are  bis  oUin, 

anD  ^'OODS  in  auter  droit,  auD  grant  omnia  bona  fua,  tbCtt 

tbofe  tbat  be  batb  in  bis  otun  Eigbt  Ml  pafs,  anD  not 
tbofc  uibicb  be  batb  in  auter  droit.  Cpcte  pou  babe  notbino; 
to  Do  but  iuitb  tbe  Debts  of  tbe  'Bankrupt,  anD  not  tbofe 
of  tbe  Ceftato?, 


E  e  Bil- 
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Billinghurft  'verfus  Spearman.     Pafch.  y  Ann. 

IB  Debt  fo?  Eent  auainff  tlje  aflipcE  of  a  Cccm,  tf\z 
Plaintiff  Declares,  tljat  T.  tDa0  fcifeD  in  lee  of  feuecat 
^effuaffcs,  anti  tljat  Ije  toitO  otbets  Dcmifeti  tljem  to  J.  fo? 
loo  fears,  at  tije  pearlp  Eent  of  20 1,  ann  fo  conuepgi  t&e 
Eeuerfion  to  tljc  Plaintiff;  anU  tljat  tijc  6th  Dai)  of  Janua- 
ry 1705,  tlje  Cerm  came  to  C.  toljo  mane  W  ^i^U  »i"0  bi^ 
(lOife  Ccirecittrii:,  anti  tijat  upon  tfje  26th  Dap  of  January 
1706,  fije  mane  ijer  UliU,  fi»ti  tlje  CKIife  of  tlje  Defennant 
Cjecutrir,  ann  tljat  ijer  npuisbann  cntren,  ann  fo?  Eent  ar= 
rear  toitljin  fuel)  a  Cime  Ije  mane  Ijis  Demann,  &c. 

g)ir  Edward  Northey  :  Clje  asiou  is  uot  lueU  ijtounnen, 
bccaufe  tlje  OKifc  is  not  joinen,  fo?  tlje  Eig&t  of  aaion  ac= 
crucn  to  tlje  j^usbann  from  tbe  Mlife*    17  E.  4.  7.  a.    Cro* 

El.  356. 

^?»  Whitaker    contra   citen  26  E.  3.  64.  tit.  Debt  130. 

loH.  6.  II.     F.  N.B.  121.     Kelway  125.    PI.  83     i  Lev.  25. 

Vane  verfus  Minfliall.    i  Keb.  20.   2  H.  4.  19.    Bro.  Debt  55. 

17  E.  4.  7.     2  H.  4.  1. 

Gould  31uaiCC :  3ln  tljC  Cafe  of  Burton  verfus  Gallop,  lLo?n 

Hale  teas  Of  ©pinion,  tljat  if  lanns  tnere  tDo?tl)  mo?e  tljatt 
tbe  Debt,  an  aaion  luouin  lie  in  tl)e  Debet  &  detinet,  but 

if  ICfS,  in  tlje  Detinet  OUlp* 

Holt  d.  J.  Cljcre  is  a  Difference  betttieen  tf)is  Eent  ann 
a  Ecnt  Cljarge  s  fo?  if  lanns  are  gitjen  to  tlje  CJLlifc  fo? 
Cerm  of  life,  out  of  toljiclj  a  EentCljarge  iflties,  ann  tlje 
J;usbann  taUes  tbe  P?ofits  of  tlje  lanns,  tljere  an  3aion 
liet^  againft  Ijim  onlp ;  fo?  it  i$  b?ouB;!)t  as  Ije  is  t&e  €:crre-- 
tenant,  ann  not  in  tefpea  of  tlje  Cttate:  ann  if  fie  lettl)c 
lann  out  again,  tlje  (Unner-Lelfee  i$  cljargeable  in  an  aaion 
fo?  tljis  Ecnt--€ljarffc» 

Powell  Juftice:  Jf  a  93an  leafe  lanns  to  a  caioman  foi 
life,  referbing  a  Eent,  UjIjo  marrietlj,  ann  tbc  Eent  is  ar- 
tear  at  tbe  Deatb  of  tbe  ©Hife,  an  ason  tnill  lie  ajyainft  tlje 
lj)usbann»  %t  a  jfeoffment  be  mane  to  a  marrien  ©Homan, 
ann  Ijer  H^usbann  confents  to  it,  Ibe  map  tnabe  it  after  ber 
ipusbann's  Deatlj  -,  ann  pet  an  ailife  toiii  lie  ao:ainlt  tbem 
botb,  ann  Damages  fljall  be  recobercn,  ann  furbfbe  to 
cljarge  tbe  ©nife* 
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BASTARD. 

Regina  'verfm  Wefton.     Trin.  4  Ann. 

WEaon  luae  nnjutiffcti  tljc  jfntOcf  of  a  Taffntu  h\>  isaik.iii. 
tiuo  Jufti'ccs.    Jt  tonjj  ccccptcD  to  tljc  £)?Dec, 
1.  Cfjat  it  toasj  to  pap  fo  nuiclj  toceklp  to  tU 
OliCl-rccre  of  tljc  Poo?.  Sed  non  allocat'.  lo?,  as 

|jefo?c  tDc  Jnffitution  of  ©ticifccrg,  tlje  "Smizt^  miffljt  0?= 
net  tf)e  ^oncp  to  be  pain  to  tiuo  0?  tljjcc  of  tDe  %\\\)M-- 
tant0,  fo  noU)  tljoj  map  to  tljc  ©lictftcvs.    idly,  '([Tljat  it 

toasS  faiti,  we  the  faid  two  Juftices  doth  adjudge,  &:c.   infteaU 

of  do,  anu  I  Cro.  489.  loa?  citcQ  to  mafec  tijie  lyooU.  Cijat 
teas  an  Jntiiamcnt  on  tlje  3  H.  7.  c  2.  ajjainff  FLiKvood  ann 

OtljCCjS,  quod  ipii  ccpit,  f02  ccperunt;  Init  tlje  UoII  Of  tijC 
€afC  being  fearCljCU,  Hill.  13  Car.  i.  Rot.  24.  inter  placita 

coron',  tlje  JnOiSnicnt  luajs  ccperunt^  anU  not  ccpit,  uiijcrc- 
fo?e  tljis  €)?tiet  tuasi  quafljcC*    Note  ■,  tljifi  Cnufc  came  into 

CoUtt  Pafch.  4  Ann.  l)P  Habeas  Corpus ;    anti  tljC  Cafe  toa0, 

tljat  Wefton  !)an  appealeD  to  tlje  ^ejnon^,  m^zxz  t(jc  Diuer 
tDa0  confitmcD,  ann  Ije  roinmittcn  fo2  not  paping  tfjc  ^0= 
nep  o?tieceti.    anti  ^x.  King  toofe  tljis  €i:ccptson  to  ti)e 

Ee'tUtn   of   tijC  Habeas  Corpus,  (viz.)  Cljat   tfjC  ^CflionS 

fljoulO  Ijabc  p?oceerieD  againft  fjim  upon  fiis  Ucco0ni?ance. 

Et  per  Holt  C.  %  %  t^ep  p^oceen  on  tfjc  18  Eliz.  tlje 
S)efllon0  cannot  commit,  but  p?occcD  on  bis  EecoQ:ni?ance* 
15\xt  if  on  tbc  3  Car.  I.  tbcp  map  commit,  as  tljc  ttuo  Ju- 
(ticeis  miffbt  Ijabc  none ;  tbat  is,  unlefs  tljc  pactp  put  in 
©eciititp  to  perform  tbe  £)?tier,  0?  to  appeal*  at  tlje  wtxt 
S)Cfllons« 
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BATTERY. 

Cole  ^erfus  Turner.     Pafch  3  Ann. 

6  Mod.  149.  A  %  Nifi  Prius,  tipoii  CUiDciicc  ill  Crcfpaf^  fo?  af= 
/\  fault  nnn  'Bnttccp,  Holt  €♦  J*  Qecira-eB,  i.  Cfjat 
/~\  tlje  leafiCoiicljinD;  of  anotijrc  in  anger  is  a  O^at^ 
6  Mod.  1 72.  -*~  -^-  tgi-p^  2.  Jf  iiDO  0?  nio?c  meet  in  a  nairotD  paf=^ 
J9T  ■  *  °'  faijc,  anti  tuitljout  anj?  21ioIcnce  ojSDefign  of  Iparm,  tfjc  one 
aRoi.R.  toucljes  t&c  otljei-  uehtip,  it  16  no  T15atterj).  3.  3f  anp  of 
I  Mod  tljem  life  Violence  anjainft  tljc  otljer,  to  fo|cc  Ijis  QHap  in  a 
a  Keb.  545-  riitie  ino^ninate  manner,  it  id  a  'Batterp  ^  0?  anp  gitruffgle 
6  Mod.  127.  jibQiit  ttc  palfage,  to  tljat  Degree  ass  map  no  5)urt,  is  a 

'Batterp,     Vid.  Bro.Trefp.  236.     7  E.  4.  2(5.      22  AlU  60. 
3  H.  4.  9. 

Note  J  3^t  tuas  in  aaion  of  Batterp  bp  ^udlianH  anti 
©Ilife,  fo?  a  Batterp  upon  tlje  ^udlianti  anueaiife,  ad  damp- 
niimipforum;  auti  tftoufflj  tljc  paintiff  ijaH  a  dlemiff,  pet 
tlje  Cljief  Jutlice  fain,  iDe  fljouin  neuer  fjauc  Junsment* 
ann  3]un0mcnt  luais  after  arreften  abotjc  upon  tijat  €xiz^^ 
tion* 


BILLS  of  EXCHANGE. 

Cramlington  <verfus  Evans  and  Percival.     Micliv 

I  W.  6c  M. 

(1.)     'WB  ti  Willi  of  €rro?  upon  a  Jungment  in  tlje  I^iiiff'jS 
2  Vent.  307.    I    Ti3enc!j,  toljere  Evans  ann  Percival  neclaren  atyainft  tbc 

1  Show.  I     £>pfj>„^ji„t  |„   ji„  Aaion  upon  the   Cafe,  tljat   in  tIjC 

''^  Realm  of  England,  viz.  i\\  X\)Z  Pariflj  Of  Saint  Mary  le 

Bow  London,  tljete  is  aun  Ijatl)  ijeen  Ciuie  out  of  ^inn  a 
Cuflom  amonffft  ^erc&ants  ann  otljet  perfond,  (viz.)  Cijat- 
if  a  ^ercliant,  o?otljerl;5erfon,  ma^^e0  aOSiil  of  CrcOange, 
acco?nino;  to  tOc  eifage  of  tlje  ^ercljantjg,  nireften  to  a 
^ercljant  02  oiijcr  Iperfan  rcnnent  in  England,  rrQUCfting 
2      "  x%z 
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tijc  perfan  to  uiljoni  DircSrn  tn  pnp  tf-c  %um  of  Q3cnrp  iu 
tljc  l5iH  mmtioncti,  at  tor  Cimc  tlyacin  Iiuu'tro,  to  tijc 
pcrfon  in  tfjc  %iii  iiamcti,  02  fjis  O^Bci-,  to?  tijc  clfc  of  i^np 
ctljcr  l^crfon  in  fuel)  Xili  mcntioncn,  fo?  tijc  Claiuc  rccdueo 
of  tfjc  l^ci-foii  mcim'cncti  in  fticfj  Xiil,  run  to  plcitc  it  to 
account,  nis  Dp  anuicc  ^  nun  if  t(je  j^cifjn,  ta  voijom  fiirlj 
Xill  10  DiccSctJ,  ncccptS)  it  acco^ninn;  to  tije  Cian-c  of  '^cr- 
cljantjS,  ant)  if  tljnt  pctfon  toijo  in  fucD  Xili  10  appoiatcD 
to  rccciue  fuel)  ^onep,  ijp  an  JnOo^fcmcnt  iipcu  tijc  fain 
IBiW,  oincts  tijc  papment  of  fuclj  ^onrp  to  anv  otijcc  i3cr= 
fon  0?  pcrfon0,  02  tljeic  £)?nct,  fo?  tijc  Gaiue  in  tijc  Jn^ 
lio?fcmcnt  mcntioncn,  to  ijauc  liccn  rccciijcn  of  tlje  pcrfon 
iiamcn  in  fuclj  3nno?fcmcnt,  if  fje  tijat  acccptcn  fiicfj  Xill 
notlj  aftcctoatns  tefufc  to  pap  it  to  Ijim  namcn  in  tijc  fain 
:jnno?femcnt,  tljcn  !je,  toljicD  mane  ann  nircacn  tfjc  ISiil, 
upon  Boticc  of  fuclj  Ecfufal,  is  cljartjcablc  to  pap  tijc  edo-- 
ncp  to  tljc  pcrfon,  c?  ijijs  ©?nct,  to  luljoiu  bp  tijc  Jnno^fe-- 
nicnt  it  loas  appointcn  to  be  pain* 

Cljcn  tljcp  fap  tljat  Cramlington,  tljC  loth  Dap  Of  Novemb. 
Anno  Dcm.  1 685,  at  Nevvcaftle,  nitCftcn  a  Xill  Of'ClCljaniJC  Of 

tljc  fame  Date  to  one  William  Ryder,  i-cciucftinn:  l)im  at  25 

Days  after  the  Dare  of  the  faid  Bill,  tO  pap  tO  Thomas  Price  0? 
Iji0  £)lUt  500 1.  fO|  tljc  cLlfC  Of  Felix  Calvert  CfQ;  fO|  tljC  (Ila« 
UlC  tCCCiUcn  of  Francis  Clever,  nun  tO  plaCC  it  tO  ^f  COUUt  proiit 
per  advifamentLim  -,    ann  OU  tljC  14th  of  tljC  fain  November  it 

ms  fljctou  to  tljc  fain  Ryder,  tuljo  tljcu  (accoininff  to  tlje 
(Hfaiye  of  ,^crcljantQ)  acccpten  it,  ann  tijat  tfjc  fain  Price 
upon  tljc  fain  14th  Dap  of  November,  fo?  tfjc  (Ualuc  icceiiien 
of  tljem  tljc  fain  Evans  ann  Pcrcival,  bp  an  S'nno^fcment  up= 
on  tljc  fain  TSill,  accojninn:  to  tljc  Ofaijc  of  ^ctcijants,  02- 
ncten  tljc  Contents  tljrrfol"  to  be  pain  to  tfjc  fain  Evans  ann 
Pcrcival,  ann  tfjat  tljc  fain  Ryder  aftCiiDarns,  (viz.)  tlje  5th 
Dap  of  December  in  tfjC  ftk  afo?efain,  luasi  rcqucffcn  bp 
tljem  tfjc  fain  Evans  ann  Pcrcival  to  pap  to  tljcm  tfjc  faio 
^oncp,  acco2n!nij-  to  tlje  afoK^ain  Jnno^femcnt,  ann  tfjc 

fain  Ryder  vefufcn  to  pap  it.  ©f  all  tUljiClj  tlje  fain  Cram- 
lington ban  J^OtiCe,  viz.  upon  tfjc  ift  Dap  of  January  in  tfjc 

fame  ftiw: ;  aim  bp  JRcafon  tljcccof,  ann  of  tbc  Cuftom  a- 
fo^efain,  Ije  became  cOavgen  toitlj  tlje  papmcnt  of  tfjc  fain 
^oncp  to  tljcm  tbr  fain  Evans  ann  Percivai  ,•  ann  tljcrcupou 

tlje  fain  Cramlington,  in  coniideratione  prccmilVorum,  nin  p^O-- 
mife  to  pap  tbc  fain  500  l.  to  tlje  fain  Evans  ann  Percivai, 

&c.  but  not  im'nnino:  Ijis  p^omife,  Ijan  not  pain  tljc  fain 

9dont\>,  licet  Opius  rcquifitus,  &c. 

Ff  cue 


no     BILLS   of  EXCHANGE. 


€i)C  DcfciiDant  Cramlington  putjs  ill  a  Iplcn  in  OSnr,  ta 

tljiS  CffeS,  viz.  Proteftando,  tljnt  tljcrc  UinjS  110  fllClj  €u^ 
ftom  n0  fet  fO?tlj  in  tljC  Declaration,  pro  placito  dicit,  tljilt 

Jong  before  tije  lasion  b^ouffljt,  Felix  Calvert  in  tijc  Dccln-- 
rntion  mentioned  iun0  one  of  tIjc  CommiflToners  of  Exdfe, 

nnD  upon  tftC  lotlj  of  November  Anno  prime  Domini  Regis 

nunc,  l)j)  tlje  IpnntJSi  of  Cleaver  in  tljE  Declaration  mcntion- 
£H,  UiO  pap  500 1.  of  tIjc  95oncp  arifino;  to  Iji0  ^^ajcffP  up- 
on ti)C  T>m  of  e,i:cifc,  ann  at  tIjc  JS^cm^  of  tijc  faiD  Cal- 
vert, tljc  Oefcntiant  upon  tfjc  fame  lotlj  of  November,  matie 
nun  niteaen  tlje  afo?cfaiti  %i{\  of  Crcfjanffe  to  tlje  faiD  Wil- 
liam Ryder,   tO  pap  tO  tIjC  faiD  Price  500  1.  fo?  tljC  dUt  Of 

tije  fain  Calvert,  a0  in  tIjc  Declaration  10  fet  fo?tIj» 

ano  Ijc  furtfjet  faitij,  €ijat  tlje  faio  Calvert,  upon  tlje 
24tlj  Dap  of  November,  toas  innebteU  to  tlje  Mn^  upon  tljc 
account  afo?efaili,  in  5000 1.  anH  uptuarU^,  prout  per  Re- 

cordum  Scaccar',  &c.  &  fuperinde  taliter  procellijm  fuit  in  Cur. 
Scaccar'  pra^did',  tljat  lipoil  tljC  ^^t\)  Of  November  afo?efai0, 
n  2Ilrit  of  Extendi  facias  luajS  aUiarHeH  to  tlje  Sheriffs  of 
London  againft  tljC  fain  Calvert  fo?  tljC  faiD  5000I.  COUl- 
nianDinn;  Ijim  to  enquire  per  Sacramentum  proborum  &  lega- 
lium  hominum,  &c.  Uiljat  <©ooli;S,  €ljattel0,  Detit0,  €)pe-' 
ciiiltie0,  S)um0  of  C?5onep,  &c.  tlje  fain  Calvert  tljen  IjaD, 
nun  to  ertenn  ann  feife  tljem  into  tljc  IMuq's  l^aiin^,  in 
iBljofe  Ipann0  foeiier  tljep  tljen  Uiere,  tljat  tlje  lAinn:  nu'ijljt 
tie  tljereout  fatisfien  of  tlje  fain  Debt  juxta  formam  Sratuti 

pro   hiijufmodi  deb.  dicli   Domini   Regis  recuperand',    \Si\)iCl) 

mnt  toasi  returnaWc  tlje  26tlj  of  tlje  fain  November,  ann 

upon  tlje  24tlj  UiajS  neliUeren  to  tlje  tljen  Sheriffs  of  London, 
tuljO  upon  tlje  2  5tlj  Dap  of  tlje  fain  November,  l)p  2.lirtuc  of 
tlje  fain  UXtit,   tOOfe   an  Snquifition  per  Sacramentum,  &c. 

lip  iuljiclj  it  U)a0  founn,  tljat  tlje  fain  Defennant  Cramling- 
ton, upon  tljE  24tl)  of  tfie  fain  November,  U)a0  innebtcn  to 
tl)e  fain  Calvert  in  500 1.  fo?  (59onep  receiuen  bp  Ijim  to  tl^e 

<IUC  of  tlje  fain  Calvert,  ann  tbat  tlje  Defendant  made  a  Bill 

of  Exchange,  naten  tljc  lotlj  Of  tlje  fain  November,  nireffeu 
to  tlje  fain  Ryder,  to  pap  to  tlje  fain  Price  to  tlje  £lfe  of  tljc 
fain  Calvert,  tlje  %m\\  of  500 1.  ann  tljat  tlje  fame  tua0  nuc 
to  tlje  fain  Calvert  at  tlje  Cime  of  tljc  Jnqiu'fition  tafecn, 
ann  tljat  tljc  fain  Sheriffs  nin  tljetcupon  feife  tlje  Debt  ann 

"Bill  of  CrCljanffC  into  tlje  lAing'0  ImWiS  fecundum  exigen- 

tiam  brevis  pra^did',  ann  rcturncn  tljc  fain  mtit  ann  Sinqui- 

fltion,  &c.    into  tlje  Exchequer,    prout  per  Recordum,  &c. 

plenius  apparcr  .^  bv  CMvtm  Of  iiifjiclj  tljc  iMuQ  bccamc  laUl- 

4  fUllp 
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fullj?  entitled  to  tl)C  fain  500 1.  nnti  %i\l  of  ercljanijc  afo?e= 
fain, 
ann  tlje  Dcfenuant  fuvtljcr  faitfj,  Cijat  aftcriuarUgi  (fci- 

licet)  tl)C  9tlj  Of  December  Anno  primo,  &c.  a  UXxit  Of 
Extendi  facias  tuajS  atuarllCD  OUt  Of  tlje  faiH  CoUlt  Of  Exche- 
quer   againft   tfje  fain  Defendant  Cramlington,  fo?  tJjC  fain 

500 1.  ann  ti)crnipou  i)C  pain  t^c  fain  500 1.  upon  tljc  i5ti) 

C>ap  of  January  Anno  primo  fupra  difto,  tO  t!)C  Clfc  Of  tfjC 
JrtillQ;,  in  plena  cxoncratione  &  fatisfadione  prcedid'  ult'  men- 
tionat'  brevis  de  extendi  fac'  &  priedicl'  Billie  excambii  &  fum- 
mdc  quingent'  librarum  per  Inquiiitionem  prxd'  iic  ut  prarfertur 

compert',  &c.  ann  concUmcs  toitlj  ai)ccmcnt0,  vjz.  C&at 
(je  tlje  Dcfcnnant  Cramlington  i)5  tfje  fame  l^erfon  namen 
luitfj  f)im  in  tfje  Extent,  ann  tljat  tlje  5ool-  tlje  TSill  of  €x^ 
cl)angc,  &c.  in  tijc  Inquifition  founn,  are  tlje  fame  toitlj 
tljem  mentionen  in  tljc  Declaration,  &c.  ann  fo  ncniannss 
junjjment  of  tlje  aaion. 

Co  tlji0  tlje  Plaintiffs  nenuittcn* 
ann  aftec  niuerjs  ai-gument^,  Juniyment  lua>s  giijcn  in 

tlje  King's  Bench  fo?  tlje  J^laintiffgi,  ill  Eafter-Term  in  tljC 
firft  fCHt  of  IMnS  AViUiam  ann  €iuecn  Mary. 

ann  notu  it  came  to  hz  arguen  upon  a  ^rit  of  Error  in 
tlje  Crcljrquet^Cljamber* 

jTirlt  it  tnasj  allcnffen  fo?  Error,  tljat  tlje  Cuffom  iiS  lain 
too  Lxeneral,  (viz.)  not  onlp  to  citcnn  to  99crcljantJj  but  all 
otljcrjs,  fo  tljat  it  mull  be  at  tljc  Common  Law,  if  to  be  al^ 
lotucn  at  all.  . 

Sed  non  allocatur  J  ifo?  in  tljC  Cafe  Of  Sarsfield  ann  Wi- 

therley  (latclp  aniunixen)  it  toajs  refolbcn,  Cljat  a  i^aion 
not  beinij  a  Merchant,  njaiDinn;  a  'Bill  of  ^ccljange,  toasi 
bounn  acco^ninn;  to  tlje  Clfaiyc  amongl!  Merchants,  ann  in 
Declarations  upon  OSills  of  €rcljange,  tljc  iDljole  cpattec  ijs 
to  be  fct  f02tl)  fpeciallp. 

2ni)),  €&cre  luajs  (a0  appeacss  bp  tlje  Uill  of  Ctcljanffe) 
ttoentp=fiue  Days  Qi\}n\  fo?  tlje  l^apment  of  it  aftec  tljc 
Date  of  tljc  'Bill,  tuljci:ea0  bere  tlje  Retiucll  ann  Eefufal 
i^  upon  tljc  2)tl)  Dap  aftec  tbe  Date. 

Sed  non  allocatur  ^  102  aS  tljC  05111  i0  fCt  fO?tlj,  it  ijS  tO 
pap  tbe  Cponcp  Ad   viginti  &  quinque  dies  pod  datum,  aun 

tljfd  cannot  be,  if  not  pain  tbe  fiuc  ann  ttocntictlj  Dap. 

snip,  €be  a3uttci-  cljieflp  infmcn  upon  fo?  Crio?  uiag, 
Cljat  tbc  500  i.  toas  appointcn  to  be  pain  to  Price  fo?  tlje 
afe  of  Calvert,  fo  tl)c  Eiffbt  aun  Jntcicft  of  tlje  03oncp 
teas  in  Calverr,  bP  iuljomfocbct  it  lljouio  be  rcceibcn,  ann 

tljen 
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tfjcn  it  mio;l)t  lucli  be  fcifcu  fO|  tljc  Debt  toljicfj  Calvert  tiiD 
clue  to  tJjc  IMius* 

Oi>ut  tljc  Coiut  Ijein,  COnt  tlje  ^leifurc  fo?  t!jc  Iaiuo; 
cualjt  not  to  ijui^e  been  in  tijiis  Cafe* 

'i.  j?ii|  tijat  tijo'  it  usere  to  be  piiiti  fo?  Calvert '0  efe,  vet 
tf3!0  iya0  but  a  CritS,  nnD  tlje  Eigljt  of  tfjc  $Ronep  Uiajs  in 
Price,  as)  if  60056  be  uilien  to  A.  to  tlje  afc  of  B.  tfjc 
p^opertp  of  tijc  »Soct!s  is  in  A.  otijcrluifc  if  ^omp  be  dc- 
liiicren  to  A.  to  paj)  B.  tfjcre  tfjc  Eiffljt  of  tfjc  ^onep  is  iit 
B.  anO  Ijc  map  b?in5  an  Vision  of  Debt* 

2.  ^ete  tlje  'li5in  is  eiinojfen  ober  to  be  paiD  to  tIjc  Plain- 
tiffs, before  anj)  €)eifure,  0?  tf)c  2IIrit  of  €rtent  tuas  ilTueti 
fo?tlj,  anO  tbeCiiftom  is  erp?enp  Iain,  tijat  an  €ntio?fe-- 
ment  nn'ijbt  be,  as  in  tbc  Cafe  Ijere,  tiifjicij  Ciuiom  i^  con- 
fcCTcti,  anti  tl)at  tetermines  tbe  Eiijljt  anD  SUitcieft  in  tlje 
fi3onei)  of  Ijiin  tljat  makes  tlje  CnDo^fement,  ano  puts  it  in 
tlje  li)laintiffs* 

2xLiljerefo?e  tlje  3:UBo;ment  lua^  afiitmeti* 

Witherley  q;erfm  Sarsfield.     Mich.  I  W.  &  M. 

( 2. )      A   mtit  of  Crroj  luas  bjougljt  in  tlje  Exchequer-Cljam-- 
show.  1:5,    l\  |^,j,^  j,pQ,i  ^  jiiUgment  in  B.  R.   eiUjeee  tlje  l:5laintiff 

oeclareti  in  Cafe,  on  tlje  Cuftom  of  03ercljants,  €ljat  if 
nnp  99evcljant,  02  otljee  tratiinn:  I3)etfon,  mafee  ann  nirca 
v.up  13111  of  ei-cfjange  to  anotljer,  payable  to  a  99ercljant 
or^^iU' otljer  tranino;  perfon,  ann  tljc  IMU  be  tcnneren, 
ann  foj  taant  of  acceptance  p?oteften,  in  fuclj  Cafe  tljc 
Djaiuet  bp  tlje  Cudom  is  cfjartjeablc  to  pap,  &c.  Cljat  tljc 
Defennant  at  Paris  in  France  nin  n?aiu  a  OdiU  on  Ijis  ifa-- 
tljei-  Ijerc  in  r.ondon,  papable  to  tlje  plaintiff,  ann  tlje  fame 
uias  p?cfenten  but  rcfufcn,  ann  Ije  acco^niiuT  to  Cuftom  p?o= 
tcften  tfjc  Xiil,  tebercbp  tljc  Defcimant  became  c&artyeafale, 
ann  in  Conlincration  of  tlje  p^emilTes  nin  alTume,  &c.  Ca 
tl)is  tlje  Defennant  pleancn,  Cljat  Ije  toas  a  <©entleman, 
tlje  g)on  ann  fpeie  of  D?*  Thomas  Witherley,  ann  at  tlje 
Cime  of  D^ituinij  tfjc  ISill  tuas  a  ■Crabeller,  ann  at  Paris 
fo?  Ijis  better  cnilcation  ^  ann  tljat  Ije  tuas  no  i^ecc&ant, 
no?  Craner,  no?  nin  eber  neal  as  fuclj,  ann  Ijc  tuas  tljen  at 
Paris  as  a  ©cntlcman  ann  Crabcller,  as  afo?efain,  abfqj  hoc, 
tljat  Ije  is  0?  ebet  tnas  a  99ercl)ant,  &c.  m)z  plaintiff  ne= 
murs  to  tljc  Defennanfs  plea,  ann  fljetos  fo?  Caufe,  tljat 
it  amounts  to  tljc  <J5eneval  IlTue,  is  noubic  ann  uncertain, 
dec. 

^  Holt 
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Holt  €♦  J*  Jt  i£i  not  mvv  pica  t\m  nmoiints  to  a  ge= 
ncral  JlTuc  tfjnt  id  iil ;  nnn  ti}c  Ciiftani  10  tijc  lounoati'on, 
anti  tljc  pea  is  an  anfuicr  to  tijnt,  a  no  tfjcrcfo^e  loell 
cnoufft)*  'But  tljio  D^aiDinij  a  'Bill  niiift  furelp  maUe  Dim 
a  CraDft  fo?  tljat  purpofe,  fa?  luc  all  Ijauc  TlDilIg  DircSctJ 
to  us,  02  papalUc  to  its,  tuljicfj  muff  tie  all  aiJoiDable  if  tlje 
jQcffotiatinij  a  leill  Uiill  not  obliffc  tljc  D?auici:  of  it* 

Clje  JuDgment  fo?  tljc  Dcfcntiant  Uuis  ret^cts'n:   ^nU  ^eiv  -s.    , 
tlje  Plaintiff  Ijan  Juoijmrnt  in  B.  R.  upon  a  Remittitur 

Darrach  ^erfus  Savage.     Pafch.  i  W.  &  M. 

INdebitat.  AfTiimpfit  fo?   4©  1.  tCCCiUeU   tO   tljC   plaintiff 'jS      C  3  ) 
l\k,  tlje  DcfcnDant  plcarscQ  Non  Aflumpfit  j  anD  upon  '  ^^'^^^^ '5?* 
tlje  Ctial  tl3C  euiDcnce  tuas  a  Xill  of  €rcljann;e  oi  i^otc 
unUcr  tlje  Dcfcnnanfs  I:)anu,  nateu  tljc  2211  of  Feb.  1687; 

DireacD  to  a  Cpcrcljant  in  London,  Pray  pay  to  iMr;  Jaljn 
C>artacl),  or  his  Order,  the  Sum  of  40  1.  and  place  it  to  my 
Account,    Value  received,  Witnefs  my  Hand*     CljC  C^oncp 

tuafi  neijcr  ticmanneti  of  tljc  ^crcljant  'till  tlje  Mim 
b^ouijfjt ;  anti  it  tiias  infiften  fo?  tl)e  li>laintift;  tljat  tlje  De- 
fentiant  loa^  ftill  cljai-geable,  ann  fo  continued  to  tie  till  tljc 
Bote  lua0  DifcljarijeD* 

Holt  €♦  J.  Jn  tlji0  Cafe  tljc  a^ill  0?  l5otc  fijoulO  tic 
Beemeti  laapment-,  anD  tljat  tlje  plaintift  tuas  fatisfieD  tuitlj 
tlje  ^l^ercljant  as  lji0  Debtor,  if  Ije  nio  not  toitljin  conbe= 
nient  Cimc  refo?t  back  to  tlje  D^atuct  fo?  Diss  ^onep :  jTo? 
W  beeping  tlje  "Bill  fo  lono:,  tua0  an  CijiDcnce  tljat  be 
tbouffbt  tbe  £i9ei'cbant  troon  at  tljat  Cime,  ann  tljat  be  a-- 
Creeti  to  take  Dim  fo?  W  Dcbto?* 

JuHijmcnt  fo?  tbe  Dcfentinnt* 

JVIogadara  wrfus  Holt.     Mich.  5  W.  6c  M. 

IB  Cafe  on  a  loiw  of  C.tcbanffe,  tU  plaintiff  fets  fo2tb,     ( 4- ) 
Cbat  t^^nt  is  a  Cuftom,  tbat  if  ani>  99crcbant  in  Lon-  s^o*-  3' 7, 
don  D?auj  bis  ^ill  0?  TSills  upon  nnp  ^excbant  in  Rotter-  "" 
dam,  papablc  to  anp  9i5crcbant,  0?  £D?ticr,  ann  if  tbe  ^er= 
cbant  tbete  accept  anp  fucb  Xill,  ann  before  Acceptance,  0? 
after,  tljc  spercbant,  to  tubofe  ©?liei:  tbe  S^oncp  is  bircftcD 
to  be  pain,  notb  inno?fc  it  to  ani)  otbct  ^^cccbant,  ann 
tbat  otbcc  qscrcbant  notb  inno?fe  it  to  fomc  otber,  ann  t\)z 
09crcbant,  to  tubom  tbe  TSill  is  nircaen,  accepts  it  aftec 

G  g  fucb 
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fiiclj  Jntio^fement,  nnti  failis  in  papmcnt  to  tijc  spercfjant  to 
luljom  inlio?feli  nt  tlje  €ime  iimiten,  tuljecetip  tfje  %iH  ht^ 
come0  p^oteftcn,  aiiD  Botict  10  gincn  tijercof  to  tlje 
£)?atoei-  -,  tljat  in  fuc!j  Cafe,  t^c  D^alucc  becomes  liable  to 
paj)  tlje  fame  tuitij  Damap  to  ti)t  3]ntio?fce»    'Cljat  tfje  De- 

fcnnant  UjeUl  a  Xill  of  ^tClyanQt,  9  Novemb.  i688.  on  lid- 
ward  Williams,  payable  in  ttco  $^ont!j6  ann  ^alf,  to  tfje 
f)?tier  of  one  Hartopp  fo?  300 1.  (Ualue  of  Ijimfclf;  anD 

Hartopp  tlje  fame  Dap  inno^fcD  it  to  Marques,  anD  Marques 

intio^feo  it  to  tije  IpJIaintiff;  tfjat  tije  paintiff  aftertoatOis, 
viz.  8  Feb.  1689.  gaDc  Botice  to  Williams,  anti  fje  t&en  ac= 
tepten  tfjc  IBiW-,  tijat  Williams  failcti  to  pap  it,  anD  bp 
Keafon  tfteicof  tlje  fain  8  Feb.  tlje  Xill  toas  p?otefteD,  of 
toljicl)  ipiottit  tlje  Defennant  ban  ji5otice  tbe  sstb  of  April, 

ann  Din  not  pap  it  ;  Ad  dampn'^  &c. 

Cbe  Defcntiant  nemutc'n  genecaHp  to  tbe  Declaration, 

tbe  OSiil  not  beinn;  accepted  'till  after  tbe  Dap  of  papment 

luais  erpiretii  anti  it  ina?  infiifcti,  Cbat  tbe  P?ote(l  fljouin 

babe  been  fo2  JI5on-acceptance  fi)itf}m  tbeCime,  anu  lailurc 

of  l^apmcnt  at  tbe  '^ime* 

2  Roll.  Rep.     osp  Holt  c»  J*  €be  latu  of  $^ercbants  mane  bim  lia- 

Vei'v  1-6     ^^^5  ^^^i''  ^^^  fS^  D^^tuer  of  tbe  Xill,  tbo'  tbe  acceptance 

I  vent.'i5z.  ttjete  after  tbe  Dap^  fo?  it  neen  not  be  tenDeten  initbin  tbe 

z  Keb.  695.  cime*    BoU)  h^  tbat  Laio  tbe  D?atuer  is  cbarrjeable  h^ 

tbe  Value  received  j  an5  tbo'  tbe  $^onep  iuete  not  paiD,  0? 

tbe  'Bin  p?cfenteti  tnitbin  tbeCime  mentioned,  pet  it  ouffbt 

ftill  to  be  pain :  'But  if  tbe  partp  no  not  tenner  ann  p?o- 

teft  at  tbe  Dap,  ann  tbere  be  a  Xjeait  in  tbe  mean  €imc 

of  tbe  l^erfon^  on  twbom  tbe  "Bill  is  n?aton,   be  lofetb  iji0 

(^onep ;  otbertDife  if  tbere  be  no  particular  Damage* 

IJungment  toas  giben  fo?  tbe  paintiff. 

Clerk  'uerfus  Mundal.    3  W.  &  M. 

( 5- )  np  II)  ^  Defennant  babinn:  a  %i\\  of  €j:cbann;e,  ann  bc^ 
5  saik.  6s.  ±  (iin;  fimebten  to  tbe  paintiff  inno?fen  tbe  TSil!  to 
biui;  afterluams  tbe  plaintiff  b^ouffbt  an  AifLimpfit  againil 
tijt  Defennant,  tobo  pleanen  Non  AfTumpiit,  ann  at  tl)t 
€rial  irabe  in  €binence  tbiS  'Bill  of  C.rcbann:c  inno?fcn  to 
tbe  paintiff,  ann  tbat  it  ban  bmi  fo  long  in  i)i&  ^anns 
after  it  became  nuc  ann  papable,  ann  tbrrefo?e  be  account^ 
en  it  as  Ci5onep  pain» 

Holt  C»  %   a  "Bin  Uiitbout  papmcnt  of  a5onep,  f!jaU 

tteber  go  in  S)atlsfaaian  of  a  p?ecencnt  Debt  02  Contrns, 

4  if 
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if  'ti$  not  part  of  tfjc  Contras  5  as  if  A.  km  <55ooti5  to  B. 
anil  it  is  agrccn  factlucen  tfjcm,  tijat  A.  Itjall  Ija^c  a  TSill 
of  Ci:cijann;e  in  8)atisfaaion  fo?  tfje  <£iootis,  in  fucfj  Cafe 
B.  is  Difcljarffeti,  tijo'  tljc  93onci)  iljouiO  ncUcu  be  paiD,  fo? 
tlje  IBUl  it  fdf  is  pamncnt:  Oout  otDcttuifc  a  Xill  Hjall  nc- 
VcL*  cttinijuifij  a  pzccctient  DeOt, 

Steward  'verjus  Hodges.     Hill.  4  W.  &  M. 

AXill  of  erc!)ange  i$  mane  to  A.  B.  0?  Xearet,  A.  B.  (  6.  ) 
inOo?fes  it,  ano  tlje  Jntio?fee  b?ouQ;l)t  an  aaion;  anD  ^^'""^-  s?^- 
upon  a  Demurrer,  anjuD^eli  tljat  it  OiD  not  lie  5  fo?  it 
cannot  be  inUo^fcti,  it  not  beino:  mane  to  A.  b.  0?  ®?ner, 
ann  tbe  OSearer  cannot  Ijatie  an  asion  upon  a  Xiil  of  €t-- 
cljange ;  fo?  ijc  Ijas  no  Jntcreff  as  Nearer ;  but  it  beino: 
pain  to  tljc  Nearer,  it  is  fuiRcient  l^apmsnt  to  nifcfjarffc 
tbe  partp  Uibo  paps  it ;  but  it  noes  not  gibe  tfjc  l^carec 
fuel)  an  3intere(f  tijat  Ije  can  maintain  an  aaion> 

i3nn  Holt  €♦  31*  fain,  Cijat  indebitatus  AiTumpfit  nocs  not 
lie  upo*i  a  TSill  of  €f cijanffe,  ann  ije  citen  London's  Cafe 
to  t()is  Purpofe;  but  tbis  luas  afteriaarns  anjungen  fo?  t\)c 

l^iaintiff.   Skinn.  345. 

Anonymus.     Pafch.  5  W.  6c  M. 

AXill  of  Crcbanijc  i&  n?atun  hy  J.  S.  upon  J.  B.  ann     (7) 
acccpten  by  Dim,  paimbie  to  J.  D.  loijo  inno2fes  it  to  ^''^"1);  54?- 
J.  G.  ann  ije  inno^fcs  it  ober ;  ann  an  aaion  upon  tlje  Cafe  '  "      • 
is  bjouijbt  by  tfje  latt  Sinno^jfee  an,ain{l  tbe  ftrft  3inno?fo?. 

05 1>  Holt  €.  J*  Clje  aaion  tucll  lieS;  fo?  tfje  Jnno?fe- 
mcnt  is  quail  a  ncin  Ooill,  ann  a  iHlarrantp  b\>  tbe  Jnbo^fo?, 
tfjat  tljc  ISill  Hjiill  be  pain :  ann  tlje  13artp  map  bjino;  Ijis 
aaion  ngainft  any  of  tlje  Jnno?fo?s,  if  tlje  Xill  be  not 
pain  by  tbe  acceptor,  I6ut  it  bas  been  bf m,  iubere  a  Xill  3  saik.  70. 
of  Crcbaniye  is  mane  papable  to  W.  R.  0?  €)?ner,  ann  Ijt 
fnno?fes  it  to  nnotber,  tU  Jnno?fee  cannot  fue  w.  R.  un= 
iefs  be  attempt  to  finn  out  tbe  firft  D?aiuer  to  nemann  tbe 
^oufp  of  bim,  iobifb  muff  be  fet  fojtb  in  tbe  Declaration; 
ann  tlje  Junoifo?  is  onlp  liable  upon  tbe  Djatoec's  Default 
of  payment* 

a  OSiil  of  Crcbanue  is  in  lato  no  €)pecialtp. 

Hill 
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Hill  ^erfm  Lewis.     HilL  5  W.  &  M- 

C  ^- )     JB  an  !3aion  on  tlje  Cafe  upon  fcljeral  p?onnTe0,  {jrouiiO^ 
skmn.  4.0,    j^  J.J,  jjjj  j^  ^-jj  j,^,^^j^  j^p  ^  ©olDfmmj,  papafalc  to  J.  s. 

tuljo  inHo^fcti  it  to  tljc  Plaintiff,  tuljo  accepted  it,  anD  paiD 
on  t&c  account  of  tlje  JnUozfo?  800 1.  &c.  Cfjc  Jntioifc 
mcnts  lucre  about  elclicn  o'dlocfe,  anU  tftc  D?atuec  conti= 
nucn  follient,  ann  pain  Q5oncp  ail  tljat  £)ni)  after  ^  ant>  it 
tuas  fain,  tljat  it  ms  tijc  jOcgJea  of  tlje  paintiff,  not  to 
receive  tIjc  Q^onep  on  tlje  IBill,  ttiljcn  tlje  D^atoer  tnass  fo!^ 
iicnt,  as  Ijc  toas  all  tl)c  fame  Dap,  hut  \)t  abfconUeo  ann 
remouen  about  tluo  o'Ciock  tljc  nett  ^o^ning;  alfo  it  toas 
fain,  tljat  bp  tljc  Cuftom  of  Bankers  tljis  Xill  bfinn;  cntren 
ann  acccptcn  ass  Caflj  bp  tljc  l^laintiff,  toljo  inag  a  (^oin- 
fmitl),  a0  luais  likctuife  tlje  £)?atDcr,  tbe  3nno?fo?  iis  nif^ 
cljargen* 
^^od.c:if.',^.  Per  Holt  C  J.  CUctp  Xill  i0  cttant  'till  tljcrc  &a0  been 
1 5aik.i52.   0j,t(gf^ij»i'o„  j,po„  (f^  jjj^j,  tjjj;  jojniucr  is  liable,  ann  fo  arc 

ffcnerallp  all  tlje  Jnno?fo?0  ;  ann  tljcrefo^e  tl)c  Inno^fo?  Ijcrc 
ijs  cljargcablc,  if  tljcre  be  not  a  Default  in  tljc  Plaintiff: 
OBut  if  tljere  tnas  a  Default  in  tlje  Plaintiff,  fo  tljat  be 
miffbt  Ijabc  receibcn  tljc  ^oncp,  ann  ncglcRen  it,  in  fucb 
Cafe  tlje  Slcceptance  of  tlje  05111  bp  tlje  Plaintiff  is  an  3- 
ijreement,  Cbat  Papmcnt  fljouin  be  mane  fay  tbe  D?auiec 
to  Ijim,  ann  tlje  payment  b))  tlje  D^atDcr  not  beino;  mane, 
bp  Ijijs  Default  in  not  nemanninn;  of  it  in  conbenient  €ime, 
tljc  3!nno|fo?  fljall  be  nifcljatg'n,  ann  tbe  lofs  be  to  tlje 
Plaintiff  tlje  acccpto?*  Jnneen  tuitbout  fucb  Default,  tbe 
plaintiff  babine;  pain  fo  mucb  on  tbe  Crenit  of  tbe  Xill, 
be  ourjbt  to  babe  S)ati0faaion,  ann  a  paper  papment  is 
not  anp  €)atisfaaion ;  but  tobat  fljall  be  n  conbenient  Cimc 
to  nemann  tbe  C^onep  upon  a  OSill,  tbe  laiu  ban  not  ne= 
ternn'n'n,  ann  toajs  acco^nino;  to  (tlfaije  amono;  Crancre, 
ann  be  refcrt'n  tbat  to  tbe  lungmcnt  of  tbe  Jurp  ^fio  tnerc 
$J9crcbants :  $pe  fain  tbat  upon  a  JTojeiun  05111  tbcrc  tuerc 
tt)itc  Daps  alloto'n,  but  fo?  a  aoinfmitlj'si  05111  be  nin  not 
knolo  anp  ncfinite  Cimc  -,  if  after  a  jTojciffu  05ill  be  nue, 
tbe  accepto?  becomes  infolbcnt  tuitbin  tb?ee  Daps,  tbe  OSill 
map  be  pioteffen  fo?  Bon=papment,  but  after  it  is  at  tbe 
Peril  of  tbe  D?atDee :  ann  upon  mature  Confincration  tbe 
luri)  founn  fo?  tbe  plaintiff, 
ijunjjment  fo?  tbe  Plaintiff, 

I  Note ; 
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Notci  ^itW  a  loin  niaoe  pnpablc  to  J-  S.  o?  Tscnrcr,  be 
not  inrici?faljle  ^  pet  if  it  fcc  inti02fcti,  tije  liino^fo?  iljai!  lie 
cljariTEn,  liccniifc  toav  Jnoojfcmcnt  is  as  a  nciu  J^ill  x  ^iiD 
if  a  C^an  mittiS  on  tijc  'B.uH  of  a  TSill  of  evcljangf,  Cijis  Farcn.87. 
is  to  be  paiD  to  J.  S.  0?  tfje  Content  of  tfjiS  'Bill  is  to  be 
paio  to  J.  S.  ann  icts  fjis  ^anD  to  it,  it  luill  be  a  goc5  3u= 
no^fcment* 

Anonymus.     Pafch.  6  W.  dc  M. 

Per  Holt  €♦  J.'Hp  J€)  tlje  Coucfe  of  tfjc  Couct  to  t^iu     ( 9. ) 
X     .Tnteccft  in  Damases  upon  a  fingle  co^-  h5- 
IBill,  0}  T>\U  of  Crcljanp,  (luljicf)  muft  altaaj^s  be  unnet; 
t{)c  g)um  iaio  in  tlje  Clofe  of  tljc  Declatation,)  in  Cafe  of 
a  Dcmurrec  in  Debt,  anti  tijevc  nceD^s  no  fiHtit  of  %iv 
quirp. 

Holt  C*  3:  a  JutJffment  map  iiotu  toell  be  enteren  in 
tbc  CJacation  as  of  tijc  pjeccnent  Ccrm,  ann  no  ^ifcljief  144^ 
to  l?)urcbafo?s,  fince  t})c  €)tatutcs  of  f  ratios ;  before  it 
inas  Doubtful,  a  Eeieafc  of  Crto?s  before  Jutiffment  en= 
tren  is  ltoou,  tuljere  Juosmcnt  is  cntten  afteriuatos  of  tbe 
p^eccticnt  Cecui* 

Lambert    njerfus    Oakes,    at   Guildhall.       Mich. 

10  W.  3. 

PD?ctu  a  naill  papable  to  o.  0?  0?tier ;  o.  intJo^fes  it  ( 10. ) 
•  to  L.  anti  L.  brings  aaion  fo?  tije  ^onep  apinft  O.  cafcs  w.  3. 
ann  Holt  faio,  tljat  Ijc  ouixbt  to  p?obc  tljat  be  IjaD  aemanti^  '^^' 
eU  02  intica\3ourcD  to  Dcmanti  bis  99oncp  of  Ii.  before  ijc 
C0UI6  fuc  o.  on  Jnno?rement  ^  fo  if  tOe  IBill  toas  u^auin  on 
anp  otljet  l^erfoii,  papable  to  O.  02  ©25ec,  tlje  DemanH  to 
intitic  L.  to  ijis  3aion,  ontyijt  to  be  aftcc  tJjc  Jntio2fe-- 
ntent*  =.  O.  inDo^fen  tljis  Ooill  blanU  to  L.  bp  esicitinff 
W  J^ame  onlP;  anH  tljei:efo2e  it  loas  urgcD,  tljat  tljis 
tuas  a  ^ale  cf  tlje  loiM,  anU  tlje  Jntiajfcmcnt  conlO  not 
fubiea  tbe  Jnno^ro?  to  an  asion.  Xut  per  Holt,  Cbc 
JntJojfenicnt,  tfjo'  upon  Difcount,  im'II  fubjea  tljc  'M' 
i]02fo!  to  an  aaion,  becaufe  it  is  a  conDitionai  (D(Uai:ran= 
tp  of  tljc  05i!i,  anU  makes  a  netu  ContcaS,  in  Cafe  tljc 
l£)crfon  on  inborn  it  buas  Q^aton  Ho  not  pap*  3.  %t  a 
i'Qm  intJo^fcs  a  "^iW  blank  to  B.  be  puts  it  in  tbe  ^mzt 
of  B,   to  fupecfcribe  toljat  B.  pleafes,     4.  %x  3!nBa?fcc 
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tioe0  not  nemaiiii  tljc  ^onrp  of  tlje  Djntcee  in  a  conuc- 
nicnt  Cimc,  anti  after  !je  fail0,  tijc  3!nt!o?fo?  is  not  liable. 
).  3f  tfje  aftiou  be  bjoufffjt  agaiml  JnBo^fo?,  it  is  not  nc= 
cclTnrp  to  p?o\)e  tlje  {panO  of  tfjc  D^aiuer,  fo?  tlja'  it  bt 
fo^pD,  tfje  3nBo?fo?  IS  Hablc* 

Anonymus.     Mich.   lOW.  j. 

C  "• )      A    TSanIt  "Bill  payable  to  A.  B.  o?  Xearcr,  teas  loff,  ana 

3  saik  Jf   /^   fo"»^  ^^^'  i»  €)tranQ:er,  toljo  tcansfcia-'n  it  to  c.  d.  fo? 

a  ualuabic  Co'nriticration,  anD  C.  D.  got  a  ncm  %iii  in  Iji5 

otun  J^ame,  aftet  iDljicI)  asion  of  Ctcijci*  luas  b^ougljt 

affauift  Ijim  hp  A.  B. 

cro.Eiiz.        Holt  (j^^  3j^  jjji^^  ^ijjjt  A.  B.  mfuDt  imt  'STroDct  affninlt 

crajac.637.  tIjc  ©tranpc  UjIjo  founn  t&e  015111,  fo^  Ije  Ijati  no  tLitle, 
Hard.  HI.  ti)o'  tfje  payment  to  Ijim  iaoiilB  Ijaiic  inDemnifieD  tfje  Xanfe ; 
but  A.  B.  cannot  maintain  'Ctouer  againd  C.  D.  iuf)o  ob= 
tain'D  tijc  IBill  on  a  uaUiabic  Confinetation,  tuljiclj  bj)  tOc 
Coutfc  of  Crane  cteates  a  lp)?opertp  in  tljc  ^affignee  0? 
'Beater. 

Hart  "uerfus  King.     Mich.   1 1  W.  5. 

C 12. )     A  Xill  of  Crcljanffe  toas  pjoteften,  anti  lot,  anu  ^ffion 

Cafes  w.  3.    £\  ii^ouffljt  againtt  D?atuer;  anti  it  teas  p?oi3eli  tljat  De= 

309.  «<^-     fennant  Ijau  otun'n  Ije  ftan  ti?atun  tljc  Ti5iU  5  anu  Ijcio  [jooa 

fap  Holt ;  ann  Ije  fain,  tljat  tljis  beinij  an  outlanm'ff)  "Bill, 

2:)?atDer  luas  matie  liable  bj>  tfje  }^?oteff  3  but  no  P?oteft 

■    neceffarp  in  Cafe  of  inlann  Xill. 

Lambert  'verfus  Pack.    11  W.  ^. 

( 13. )  Tj^  3aion  on  tlje  Cafe  b?oun;ljt  upon  a  'Bill  of  Crcfjanije 
1  saik.  127,  1  bv  tlje  :jntio?fee  aijainft  tlje  Jnlio?fo?,  it  toas  Ijein  bp 
Holt  C.  3!*  tSLljat  tljere  is  no  neeU  to  p?obe  tlje  D?aiuer"0 
fr>mn  to  tlje  Xill,  fo?  tljo'  it  be  a  fojiyen  Bill,  tlje  Jnuo^roi 
id  bountJ  to  pap  it  3  but  tljc  Plaintiff  nuift  p?oDe  t!)at  Ije  tie= 
ntantien  it  of  tlje  D^lUler,  0?  Ijim  upon  toljoni  it  tons  t?^^lDn, 
ani)  tljat  tljep  refus'n  to  pap  it,  0?  elfc  tljat  l)e  fouijljt  after 
tijcm,  but  cdultJ  not  finu  tftem^  bccaufe  otljcrtoife  ije  cannot 
rero?t  to  tlje  Jntiojfo? :  3nti  tljis  muft  be  none  in  conue- 
nient  Cimc;  fo?  if  tljcp  flanO  anD  are  refponOble  a  con= 
2  ijenient 
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tcnicnt  Cime  after  tijc  OlViijnmciit,  anU  no  Dcmann  is 
mauc,  t\)c  Jnti02fce  fi)ait  not  cljarp  tljc  :jnUo?ro?*  It  is 
a  Clucm'oii  iuljctOcf  Boticc  mud  be  giijcn,  oi  no ;  Init  'tis 
fait  to  Qi'ot  J^oticc :  3nt!  tljc  DcmnnU  muif  be  pjoiicQ  ruti= 
fequent  to  tfje  Jnnojfcnicnt* 

jt  a  ^ciix  inr»o?fe0  (jis  Bame  upon  tlje  XacU  of  a  15iH 
ftjitlj  a  05tanfe,  Ijc  puts  it  in  tfje  paUiet  of  tf)c  IntJO?fec  to 
mabc  lu&at  ufe  Ijc  tuill  of  it;  anD  fjc  niav  fill  it  up  luitlj  an 
afl'ignment  to  Cijarcc  tljr  JnHc^fo?,  oi  ufe  it  as  an  Acquit- 
tance to  nifcljarije  tlje  'BilU 


Ford  'verfiis  Hopkins.     II  W.  ^. 

C14) 

Action  of  Crouec  luas  bjougTjt  fo?  lottery  CicUets ;  i  saik  -.sj, 
ano  upon  euioence  it  appcat'D,  Cijat  tf}c  l^Iaintiif  "^* 
Ijan  ijiuen  tljc  Cici^ets  in  Cluem'on  to  a  (^oinfmitlj  to  ve-- 
ccitjc'tlje  i^onep  Due  on  tljeui,  tofjo  Ijati  giben  a  Jl^otc  to 
pap  ijim  fo  uuicl),  &c.  SlnU  it  luas  infifteti  on,  tijat  tljis 
Bou  untJce  tlje  ©oinfmitlj's  Ijanti  coulD  be  no  CHiticncc : 
TSiit  it  tuas  allotucD  to  be  reab* 

gnn  Holt  C.  J*  fain,  Cljat  tDe  mav  ant  (fanner  of 
Ctatiino:  is  to  be  tafecn  Botice  of,  aiiD  tlje  bet!  l^^oof  tljat 
tljc  Baturc  of  tlje  Cljinn:  toill  affo?H,  is  onip  requiteD:  Fared.  129. 
dlben  eomfmitljs  jyi^e  tljeit  Botes,  no  aiitncifes  are  bp;  ^f.'^;^-" 
anu  tljeir  JOotes  to  pap  95oHep,  are  €biDence  of  tlje  Ee=    ^' 
ceipt  of  i^onep*    Jf  a  %n\\\  of  ^onep  is  (folen  anD  pain 
to  anotljec,  tlje  ©luner  of  tlje  $^onep  can  Ijabe  no  EeuicDp 
againft  Ijim  tljat  receiiicn  it :  TSut  if  Xanfe^Botes,   €,c- 
cljcqucr  Botes,  o?  lotterp-'Cicl^ets,  &c.  are  lol!  01  ftolen, 
tie  ©loner  Ijas  fuclj  an  3!ntereft  0?  13?opertp  in  tljem,  as  to 
biino;  an  ASion  into  toljatfoebcr  5?flntis  tljep  are  come^  fo? 
i^onep  0?  Cafl)  is  not  to  be  niftiuffuifljcD,  but  tljcfe  Botes 
0?  "Bills  are  m'ftintjuifljable,  anH  tljep  Ijaue  uiftina  ^arks 
0?  Binnbers  on  tijcm, 

a  ^Urnia  toas  Qi^m  fo?  tlje  I;)laintiif* 

Butler  ^erfas  Crips.     Trin.  l  Ann. 

(15) 
Per  Holt  C  3*  "P'^^Y  to  me  or  my  Order  fo  much,  iS  a  ^  c^m']"' 
1     Xill  Of  ercljanp,   if  acceptcli;   anOca/ipV 
tljiS  is  tlje  onlp  miiv  to  malte  a  "jSill  of  Crcljangc  luitljout  Name  of 
tljc  3intcii3cntiou  of  a  tljirn  perfon.  ^"''" '  ^"^'■ 

Ward 
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Ward  'verfas  Evans.     Mich,  i  Ann. 
(iS)     A   €afc  mane  befo2c  itip  Lo?n  Cljicf  Jufticc  Holt  at 

Mod.  Cafes    /\     Guildhall  lna0  tijf 6 1    Ward  tlje    Pnilltiff   fcilt   1)10 

fsaik'44a.  ^cr^ant  to  vecciue  n  Bote  of  50 1,  of  b.  luljo  toent  Uiitf) 

5  Mod.  398.    Ijim  to  tljC  Ocfcntant  @)ic  Stephen  Evans's  €)Ij0p,  illlTl  fjC 

int)o?s'ti  off  50 1.  upon  a  Bote  of  lool.  toljiclj  B.  ijan  upon 
Ijim,  nnn  n;ni3C  tljc  8)cri)ant  a  Bote  of  5ol-  upo»  ont  Wal- 
lis  a  <©oIt!fnutIj,  to  toljom  t\)C  Bote  wnv^  canieti  tfje  ne;:t 
Dap  bp  Ward'0  S^eruant:  Xut  Wallis  icfufeu  to  pap,  auD 
tljat  Dap  hmU;  anti  tljereupon  tlje  Bote  luag  fent  bacl;  to 
Evans,  toljo  tefufeti  l^apment,  on  toljicfj  an  aaiou  load 
li?ouBljt;  anti  tijc  Cluem'on  toad,  mmw  it  tuouID  Ue  a= 
gainft  tlje  Defentiant,  0?  t!jat  tW  ^tu  a  goon  13apment 

111)  Evans  tO  tf)t  l^Iaintlff. 

'  Holt  C,  %   3t  iss  plain  tljc  €)ei*Dant  tuae  fent  &p  W 

Rafter  to  receive  tije  Q5onep,  ann  not  tlje  TBill :  anti  if  tlje 

3  Lev.  252.  ^ctijant  upon  Cenuet  of  tlje  OBill  fjaD  come  to  tIjc  C^aftee 

Son  u'*;    to  fenou)  W  ^inti,  anu  tlje  S)9a(ler  m  fent  l)im  back  fo? 

c.  3  0.'    ■  ■  t^c  ^onep,  if  tljen  be  bati  tooU  tbc  Xiil,  tbat  tooulti  not 

Hob.  .54-     ijjiijc  bounn  tbe  ^aflet  -,  but  berc  toajs  fome  Cime  fo?  tbe 

cumbcr.451.  cj5jifljr  to  affent  to  tubat  tbe  ©etbant  ban  nonet  Xut  be 

bein  clearJp,  tbat  tbis  Jnno?feinent  bp  Evans  on  tbe  Bote 

of  B.  toad  a  Eeceipt  bp  bim  of  fo  mucb  ^onep  to  tbe  21fc 

of  tbe  paintiff,  fo?  lubicb  an  indebir.  AflUmp.  toouin  lie. 

ann  tbep  all  a  green,  tbat  if  a  Rafter  fenn  Ijiis  €ierbant  to 

receibe  ^onep  upon  a  <goinfmitb'd  OSill,  0?  anp  otber,  ann 

be  tatied  anotber  'Bill  upon  anotber  pcrfon  fo?  i5)apment, 

tbat  fljail  not  binn  tbe  gaffer  tuitbout  fome  fubfequent  m 

of  Confent;  as  if  Ije  luouin  not  fenn  faacU  tbe  'Bill  in  rea= 

fonable  Cime,  &c.  but  atquicfcence,  0?  anp  fniali  fatter, 

toili  be  p?oof  of  tbe  S^after'si  Confent,  ann  tbat  tuill  mafee 

tbe  aa  of  tbe  €)ecbant  tbc  aa  of  bid  charter* 

a  Goldfmith's  Note  id  receiben  connitionallp,  if  pain ;  ann 
not  otbertDife,  tuitbout  an  erp?efd  agreement  to  be  taken 
ad  ii^oncp :  ann  tbe  JpJartp  babinjr  fucb  Bote  Iball  babe  a 
reafonaWe  'Srimc  to  receibe  tbe  ^oncp,  ad  in  tbid  Cafe,  tbe 
ncrt  Dap,  ann  id  not  obligen  ad  foon  ad  be  veceibed  tbe 
Bote  to  Qo  nrait  fo?  W  ^onep. 


Boroughs 
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Boroughs  ^er/ks  Perkins.     Trin.  z  Ann. 

AUltit  of  Crro?  tons  bjcugljt  of  n  Jutigmcnt  upon  Nil    c  1 7- ) 
dicit  in  C.  B.  in  an  ^ftion  of  tfje  Cafe  apinff  tftc  mo'^.  c-i"  so- 
D^atucr  of  an  inlann  03ill  of  C^Ijanuc;  anD  it  tons  oImcs=  '       ''"' 
rn  bp  t()e  Counfcl  fo?  tfjc  plaintiff  in  QScco?,  Cljat  Dnce 
ti)e  aa  9  &  lo  W-  3-  no  DaniajjcJS  fljall  lie  tccoucrco  a= 
gainlt  tljc  O^iUicr  upon  a  05(11  of  (CtcljaniTC  tuitljout  a  p?0' 
tel!,  ann  tf)crcfo?e  tijc  asion  lies  not,  Ijcce  being  none  in 
tl)iu  Cafe, 

T5p  Holt  €,  J.  In  inlanti  as  luell  as  foreign  IMUS  of 
€.rcf)anffe,  tfjc  perfon  to  luljom  it  is  papabie  mull  gibe 
conbenient  .Ootice  of  j^on=papnient  to  tlje  D^itoeu;  fo?  if 
bp  IjiS  Delap  tije  D^aiucc  rcceibe  p^ejubice,  tlje  plaintiff 
fljall  not  recober :  a  p?otcl!  on  a  foreign  T3ill  bias  part  of 
its  Conflitution^  anb  oninlanb  151115  a  p^oteff  is  necclfa- 
rp  bp  tljis  ^Statute,  but  it  bias  not  at  Common  Halo :  f  ct 
tbc  S^tntute  botl)  net  tal^c  atoap  tlje  Plaintiff's  aaion  fo?  pw.  ?.  c.^:. 
GLlant  of  a  p?otelt,  no?  boes  it  mafce  it  a  "Bar  tljcretoj  !,^*"-^^''- 
but  tijis  Statute  feems  to  taUc  place  onip  in  Cafe  tljeie  be  " 
no  p?otcft  to  bep?ibe  tlje  plaintiff  of  Damajjes  o?  Inte= 
reff,  anb  to  gibe  tbe  Dialer  a  Kemebp  againft  dim  foi 
Damages,  if  a  Piotefl  be  not  mabe. 

Quod  Powei  31.  conceflit,  anb  tljat  a  p?ote(l  tons  ncbct 
ret  fo?tlj  in  tljc  Declaration, 


254. 
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Popley  'uerfus  Afhley.     Pafch.  5  Ann. 

T^e  Defenbant  took  up  feberal  <55oobs  of  tlje  piain^    C  18. ) 
tiff,  toljo  fcnt  ijis  eerbant  uiitl)  a  05111  to  bini  fo?  tlje  ^l°f-  C"*"" 
S0onep ;  tlje  Defenbant  ojbers  tlje  ^erbant  to  b)?ite  bim  a  ' 
Eeceipt  in  full  of  tljc  X^ill,  uiljiclj  be  m,  anb  tbcreupon 
!je  gibes  Ijtm  a  Bote  upon  a  tljirb  perfon,  payable  in  ttoo 
95ontbs:  €lje  (palter  fcnt  feberal  Cimes  to  tbc  tbirb  per- 
fon to  p?cfent  Ijim  tfjr  Hote,  but  coulb  not  fct  ^igljt  of  Ijim 
toitbin  tbcCimc;  tijc  party  bKafes^  anb  all  tbis  appearing 
on  (£biDence,  anb  tbat  tlje  Defenbant  toent  to  0ea  tbe  nert 
T^!iV  nftcr  Ijc  gabe  tljc  Ji^ote^  noto  tbis  i^aiou  tons  b?ougljt 
Rgainft  tbc  Defenbant  foi  tbe  C^oney, 

Holt  c.  J.  If  n  03an  gibe  a  r^ote  upon  a  tblrb  perfon 
in  papment,  anb  tlje  otbct  taUes  it  abfolutelp  as  pay- 
ment J  pet  if  tl)e  13artP  iribing  it  knein  tbc  tbirb  perfon  to 

li  be 
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bt  fajenUinff,  o?  to  be  in  a  failiuff  Connition,  aim  t\\t  JRe^ 
cfiuet  of  tljc  Bote  ufe0  all  reafonafale  Diligence  to  get 
l^apment,  but  cannot,  tW  <0  a  iTrauti,  ann  t!)crrfo?c  no 
papimnt  -,  anti  Ijecc  toa0  no  lacfjcg  tn  tlje  plaintiff,  fo2  tbc 
partp  fallen  bcfo?c  t!jf  ^ont})  tuasi  papable. 
Clje  (Cljicf  %imcc  Of ccaen  Co?  tl)c  l?laintiff» 


BONDS. 

Cromwell  ^erfus  Drefdale.     Mich.  8  W.  ^. 


f  I  -^  l|)  C  paintfff  Bcclatcn  on  a  Xonti  tienbeceti  after 

■^Lk'n         I       tijc  Dap  of  tfje  Date,  tuit^out  menti'onino:  tlje 

2Saik'465.        I       DatCi  anu  bp  Holt  €.  %  m^nt  tbe  Deiiijerp  of 

-■"     tlje  T5on0  toajs  after  tlje  Date  tbcreof,  t^e  Plain- 

tiff  muff  declare  genecallp  of  a  150110  oaten  of  fuel)  a  Dap, 

but  iuitlj  a  Primo  deliberat'  upon  fucl&  a  Dap ;  fO|  otljectDifc 

ft  IfjafI  be  intenOeO  to  be  Oeii^ereO  on  tf)e  Dap  ft  i&  oaten, 

yeiv.  T9?.     ;jf  A.  B.  Oeclaresi  on  a  Xonn,  asi  beating  Date  t^e  6th  of 

I  Browni.     -j^^^^  ^^  canuot  upon  Non  eft  faaum  gibe  fn  Cbfoence  a 

st°ie4i4-     Ti5onO  bearing  Date  at  anot|)et  Dap;   but  Ije  map  fucd 

Noy  21,      ^Q,^0  Qf  5  certain  Date,  tbo'  it  tuais  nelibereo  on  anotfjeu 

Dap,    3f  a  "Bono  im  no  Date,  tbe  paintfff  mufl  neber= 

tDcIefiS  Oeclare  upon  ft  a0  maoe  at  a  certain  Cfme, 


(  2) 

;Salk.  iiS. 


Marie  'uerfus  Flake.     Trin.  iz  W.  3. 

If  an  Oblfgo?  pleao  papment  of  a  TSonO  toitb  ConOition 
thereon  enno?fen,  it  i0  a  goon  pea  before  T5?eacf),  but 
not  afterftiarnjs,  no  mo?e  tijan  to  an  aaion  of  Debt  upon  a 
lingle  Bill  J  fo?  Uiben  tljc  'B^eac!)  is  maOe,  t!)e  05enefit  of  tlje 
Connition,  tofjicf)  ijs  altoapsJ  in  Xeijaif  of  tbe  £DbIigo?,  iis 
gone  ann  ertinguifljen,  a  Connition  of  a  Xonn  being  un= 
ner=U)?itten  0?  inno?fen,  if  ft  be  impoinble,  tfjere  tbat  is  onlp 
tjoin,  ann  tfie  €)bfigation  fingle  -,  but  tD|)ere  tfje  Connition 
10  part  of  tfte  Lien  ann  inco?po?aten  tberetnitb,  ann  tbe 
Connition  10  impofTible,  tfje  SDbligation  is  boin.  Per  Holt 
Cljief  3Iuftice* 

I  Fitzhugh'S 


I 
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Fitzhugh's  Cafe.     Mich.  3  Ann. 

j!5  tW  Cafe  it  mass  f)eHi  fau  Holt  C«  J*  Cfjat  in  a  XontJ     (3) 
_  tofjctc  tijere  iis  no  DcmanQ  fo?  tijc  papmr nt  of  s^onc p  ^^°'^-  *^^'' 
at  tlje  Dap  anu  pace,  tlje  ©bligo?  mult  li?inQ;  tIjc  99onri)  ' 
tIjc  laft  l^art  of  tfjc  Dap  to  tfje  place  5  anti  if  tljcrc  be  no 
place  appointeu,  Ije  nuift  feck  out  t(jc  ©bliijec  if  fje  be  in 
England.    Jf  a  piace  lie  appointen,  ana  Ijc  l)a0  an  Cleftiott 
to  50  tlje  €6inij  on  0?  before  tljc  Dap,  fje  map  tjiue  Boticc 
to  tljc  ©Wiffee  to  be  t^ere  at  tlje  Dap ;  anH  if  it  Don't  come, 
anti  tbe  ©bliuo?  is  tljece  anu  tenners  bis  C^onep,  be  faues 
bis  ISonti :  3nti  if  a  $©an  be  bouno  bv  TSonri  to  enfeoff  tOc  i  inft  210 

CbliffCC  of  LanUS  in  York  tbe  laft  Dap  of  November,  auC  >  Roll.  Abi 

be  (taps  bere  in  London  j   pet  if  tbe  ©faliijoi  boes  not  n;o  **'" 
tolun'anli  tenner,  be  fa?eafes  bis  ©bliijation. 

papmcnt  of  (T9onep  on  a  Xonn  in  Holland  on  Requeff,  if 
tbe  Eetiueft  be  in  England  it  luiU  be  ffoon, 

Willis's  Cafe.     Mich.  6  Ann* 

Action  of  Debt  tuas  b?o«D:fjt  upon  a  Xonn,  iuit^  Com     (  4. ) 
nition  fo?  performing  fucb  ann  fucb  Cbings*  » s»ik  ni. 

Holt  C»  %  3!f  tbe  Connition  of  a  OSonn  be  to  leuf  a 
fine  in  oaab.  Sana.  Hillar.  bp  tubicb  Conbitioii  tbe  Plaintiff 
is  to  fuc  out  tbe  2£Irit  of  Covenant,  it  is  not  enouijb  to 
plean,  Cbat  no  Otlrit  of  Cobcnant  luas  fuen  out;  but  tbe 
Defennant  mull  plean,  tbat  \it  inas  tbere  teanp  at  tbe  Dap, 
&c.  ann  no  tZLlrit  of  Covenant  itias  fuen.  ann  fo  if  one  g  Ed.  4. 
be  bounn  to  pap  ^onep  to  J.  S.  at  a  certain  Cime  ann  place,  a  cro.  14J. 
it  is  not  futlicient  fo?  tbe  Defennant  to  fap,  tbat  t\)t  (DhM-- 
gee  came  not  at  tbe  Cime,  Uiitbout  fapino;  tbat  be  tuas  tbere 
reanp  to  pap  tbe  ^^©onep ;  fo?  be  mull  fljeui  be  batb  none  all 
tljat  couin  be  none  on  bis  gtine  totoarns  a  performance. 

3f  a  Xonn  be  of  tuientp  ^ears  ffanninij,  ann  no  Demann  Mod.  an 
is  p?obcn  to  be  mane  tbereon,  0?  goon  Caufe  fljeiun  of  fo  **• 
lonfl;  jfo?bearance,  upon  a  Solvit  ad  diem  it  (ball  be  intennen 
pain  i  a  fortiori  upon  fl  l^ote,  if  it  be  fo?  anp  confinerable 
€>um. 

^ee  Ufury. 


Borough 
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Borough   Englilh    and  Gavel- 
kind Lands. 

clement  'verfus  Scudamore.     Hill.  2  Ann. 

(I.)         ;4      Sipcciai  acruia  ttja-3  in  CieSment,  fitmin^  tljaf 
Mod.  caf       /\      tijc  Lantijs  in  £iucftion  tocrc  Copj'ljolU,  anti  l^att 

1 20,  12  1,        /— %       of  tl)C  (^anOI  Cf  Croyden  in  Surry,  Of  tfjC  l^aturc 

'"•  -*-    -*^   of  Borough  Englifti,  antJ  mt  t!jc  Cuftom  of  t&e 

93ano?  toa0,  €f)at  all  CoppljoiD  'Cmcmente  of  tljat  ^ano? 
DiO  anH  ouffijt  to  uefcenU  to  tijc  poungelt  g)on  anti  W  \^tn^'* 
Cljat  F.  w.  Oao  fiMt  ^onc,  tt)C  pounffcff  tofiercof  DicD  in  tljr 
Life-time  of  t!je  Jfatljer,  leauinn:  :jllue  a  DauBfjtcr;  after 
iaf)icf)  tljE  jfatljet  purcijafcn  tIjC  lantid  in  €ine(!ion,  ann 
tuag  tljereunto  aDmittcn,  to  l)o!D  acco?t)inn;  to  tijc  Cultom 
of  tl)c  ^ano?.  €f)e  jfatljct  Utn  feifcO,  nnti  tljc  fourtfj 
€)on  cntereu,  upon  tnljom  t!)E  Dnug!)tiT  of  tije  fiftlj  €)ou 
cntcccu,  anU  mate  a  Leafc  to  tlic  plaintitf :  anti  notn  tlie 
€iueftion  toa0,  tD()eti)cr  ti)c  fonrtf)  ®on,  being  tfjc  voungeff 
atllje  Cime  of  m  ifatljer'^  Deatlj,  0?  tfje  Daugljtec  of  tljc 
fifft  €)on,  tJPinn;  in  tijc  life  of  tIjc  f  atljev,  fljouin  infjerit 
tljefe  Lantis  f  anti  it  toas  infilfetJ,  tljat  fljc  l)ati  goon  ^itlc 
a0  tSe  Eep?efentati\]e  of  Ijet  jfatljer,  toljo,  if  Ijc  Ijati  liueti, 
tooulti  Ija^e  in&eciteti  a0  ^tk  to  W  ifatfter. 

-,    -.  HoltC.  %  €l)C  Cuftom  of  Borough  Englifli   i6  fO|   tljC 

,4";         '  pounJTCft  ©on  to  inljerit,  anti  hv  tljis  Cuftom  tljc  poungeft 
cro.jac.      ^on  is  put  in  tl)e  Eoom  anH  ^teati  cf  tlje  eltiett  at  €om= 
cf  c  r      "10"  J^^^"  •■>  fo|  ag  an  .TnlieritancE  bp  tbe  Common  Lato 
4T..'     '     fijall  ticfcenti  to  tlje  eincft  €cn,  fo  bv  iW  Cuftom  it  fljall 
Dyer  196.     gg  tp  tjje  poungeft,  toitljout  anp  Difference,    €l)erefo?c 
^sid^d,'"^'  fince  €u(lom  alters  tbe  Defcent  from  m  eltiell  to  tljc 
Noyi5,  io5.  pounixcft  €ion,  tijcre  i0  tlje  fame  Eeafon  tl)at  tfie  Eep?e- 
'  Let  8^7''    rentatii3e  of  tlje  poungell  ^on  fljall  tafee  in  tljig  Cafe,  ass 
I  Mod  95,    tijere  is  at  Common  lato  fo^  tbc  Eep?efciitnti\3e  of  il)e 
9^101       pj5p^^    ^„n  ttjcfj  Qijgijt  not  to  be  anp  Diificultp  ijercin  ^ 
fo?  it  appears,  tljat  all  tlje  lanDS  in  England  befcie  tfje 
Conqueit,  auti  fo?  fome  €ime  after,  icerc  gfuerallp  Gavel- 
kind, luljiclj  tiefcentieti  to  all  tlje  ^ons  eciuallp,  anti  toece 
tibitiable  bettneen  t&em :   05ut  afteruiartis,  fo?  tlje  better 
©trenfftl)  anti  ©uppon  of  tbe  Croton,  Knight-Service  Ce- 
I  "  -..,  nute 


Borough  Englifli,  ijc.  iz^ 


miic  iua,0  intcomiccD,  niiD  tyc  Couiie  of  Dclccnt  altcrrD, 
fo  tijat  tljc  UJljoIc  Ujas  mncc  nefcciiDiblc  to  tljc  ciDca  ^on, 
to  tijc  Jntciit  tijnt  tljefe  Ccnnnts,  tnljo  tp  tfjcif  'S:rnurc 
iDCi'c  to  nttciiD  on  tljc  tAing  in  Ijic  OUars,  miijljt  Do  it  lui'tO 
nio^c  Diffnitp  nnn  ©innHcur,  anU  in  tljis  Jnftancc  tfje  an= 
ficnt  Saxon  Laui  tua0  nlteien ;  Init  notluitOffauriinff  tijc  ciocft 
^on  tunJS  Ijcrebp  pjcfcrrcH  bffo?c  tfic  pounacff,  anti  tljc 
^ale  licfo?c  tljc  Jfnnalc,  pet  tIjc  Rigljt  of  Ecp^cfcntation 
tcmaineH,  as  it  not!)  to  tfji0  Dap,  €()is  Uigljt  of  Ecp^c- 
ftntation  Ija0  been  confitiereti  in  all  i^ations  ^  an  Clccoimt 
of  it  i0  ffiuen  in  tfie  ancient  Laiu  of  ifrael,  nnD  it  tuas  al- 
tuaPEi  pjaaifcn  bp  Greeks  nnD  Romans,  euen  bp  tlje  lato  of 
ti)e€U)clUe Cables:  ann  in  tbis £\infftiom,  Elep^efentation 
iajs  not  onij)  l^lace  \\\  Jnberitancejsi  ticfccnoiblc  accojnintj:  to 
tljc  Coucfc  of  tlje  Common  lato,  but  fjoiDo  alfo  in  Jnberi- 
tancee  Dcfcenuiblc  acco^Oino;  to  Cultom :  f  o?  in  Cafe  of 

Gavelkind,  luljiClj  tOC  fenoto  tO  be  tIjC  CuftOUl  Of  Kent,  if  a 

#311  Saue  tt)?ee  ©ons,  ann  purcijafe  lantis,  ann  tde 
pounffcft  %Q\\  Dies  in  tlje  life  of  tljc  Jfatfter,  ieaDino;  Jffuc 
a  Dauffljter,  no  Doubt  tlje  Dauffljtec  (Ijall  inljecit  j  ana 
tljete  is  no  Difference  betujcen  Gavelkind  anti  Borough  Eng- 

lidi,  but  fecundum  majus  &  minus  ,•  in  Gavelkind  all  tbC  €)OnS 

take  all,  \x\  Borough  Engliih  tlje  pouuffeft  €)on  takes  all, 
anU  t^e  latu  takes  Boticc  of  bot&  tljefe  Cuftoms,  toljiclj  is 
alloUieD  \\\  tlje  Cafe  of  Fane  ann  Barr  in  C.  B.  Hill.  1659.  3ln 
tljis  Cafe,  tbc  Cttllom  as  founn  i^,  tljat  tljc  Lann  is  of  tljc 

l^atUtC  of  Borough  Engliih,  anD  DiD  auD  OUffljt  tO  DefCCUD 

to  tljc  pouniyeft  ©on  ann  Ijis  li)eirs ;  it  is  not  onlp  tljat  it 
fljouID  ncfcenn  to  tlje  poungeft  ®on,  but  to  Ijim  anD  ijis 
!i)eirs :  ^nDUf  a  jf atljel*  be  niffellTcti,  0?  make  a  feoffment  g  Rep.  43. 
DucinD:  Jnfancp,  tbe  EiiTljt  of  €nttp  fljall  Defteno  to  tbe  jonesjd'. 
voungeft  eon,  anD  if  Ije  Die  befo?c  Cnttp,  it  fljall  DefccnD  '  cro.410. 
to  Ijis  Daugljtcr,  t&ouijlj  tlje  Jfatljec  DieD  not  fcifeo  of  tljc 
lanD, 

Jif  Borough  Englilli  lauD  DcfCCUDS  tO  an  "i^tix.  UttDCt  SlffC, 

anD  a  teal  aaion  is  b?ou0l)t  againtt  l)im,  Ije  fljall  Ijaue  l)is 
aue,  oi  l?acol  Demurrer,  as  \\\  Cafe  of  Sinberitance  at 
Common  latu ;  anD  luljat  Reafon  can  tberc  be,  tobp  tbis 
lauD  fljoulD  Ijalie  ttjofc  Clualitics,  anD  not  tbc  otber,  as 
3Repjefentati\)e  Eiffbtf  €lje  Court  tuerc  all  of  Opinion, 
tlje  Dauffljter  IjaD  tjooD  €itle, 
3fuDsment  foi  tlje  Daugbter* 


K  k  J3  O  T- 
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BOTTOMRY. 

Williams  and  Steadman.     Pafch.  5  W.  &  M. 


D 


Skin.  34J.     X~^  ^'^^  "P^"  ^  '^^"^  "P^"  'Bottomrp ;  t^e  IDcfcn= 

Hant  pleatis  tljat  tte  S)l)ip  tuent  ffom  London  to 

Barbadoes  line  deviatione,  anU  aftettDnrHS  fljc  ce-' 
tUCneU  ftom  Barbadoes  tOtoarUiS  London,  ailU  III 

|)er  Eeturn  flje  iDa!3  loft  in  Voyagio  prcedift'i  tf)e  ipiaintiff  re« 
pliej3,  t&at  tfie  %>W  in  6^t^  Eeturn  toent  from  Barbadoes  ta 
Jamaica,  ant  t^at  aftec  a  @tap  tijcte,  fbc  returneD  ftom  Ja- 
maica tottiatujs  London,  ann  Ujais  ioff,  anD  fo  fbetns  a  25e-- 
Siiation,  €f)C  Defendant  rejoins,  tijat  fljc  iaas  pjcffcn  into 
t&e  jSiinQ:'0  ^tcijice,  ano  fo  compelleu  to  go  to  Jamaica, 
toljicft  10  tljc  Dcijiation  pleaneti  fap  tf)e  Plaintiff;  abique  hoc, 
tijat  fije  De^iateti  after  ijer  beinff  p?eiret!,  &c.  €!)e  plain- 
tiff tiemurreti  -,  &  per  Curiam  atijutigeti  fo?  tije  piaifitiff* 
ifirft,  tije  n5ar  of  t^e  Defendant  ijs  not  pon  j  fo?  ije  pieans 

tftat  tte  S)I)ip  tuent  from  London  to  Barbadoes  tnitljOUt  ©e-' 

iiiation,  anti  tfjat  in  ti)e  Eeturn  from  Barbadoes  to  London 
fbc  ftjae  lott  in  tl)e  aioj>a0e  afo?efaiti,  ijut  Doeis  not  ilietii 
tuitbout  Deijiatiou;  fo?  tf)e  Condition  i0  fo  in  e;rp?efs 
2Ilo?fl0  i  ann  fte  oucftt  to  fljcto  e^ p?eflp  tfjat  U  ijan  per- 
fo?meli  tf)e  2Bo?tij3  of  tlje  Connition ;  ann  tijo'  it  be  fain  in 

Voyagio  pr^edia',  an5  it  Cannot  be  in  Voyag'  prccdi^'  if  fljC 

San  tebiaten,  ann  fo  it  ijs  implien* 

f  et  Holt  €♦  3!*  fain,  tf)at  to  plean  fucij  a  fatter  inbicb 
tDOUlu  be  a  perfo?mance  of  a  Condition  bp  Simplication,  is 
not  fUffiCient*     3  Cro.  234.    Tedcaftle'iS  Cafe* 
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BREACH. 

Ormond,   Duke,  ^erfus  Bierly.      Pafch.  1 1  W.  5. 

Rot.  76. 

Ijl5  an  ^ftiOU  upon  n  0501111  in  Replevin  to  p^ofccutc  IjiJS  (  I.  ) 
%\x\t  toitlj  <£ffea,  antJ  alfo  to  mafee  Return,  &c.  -grJjc  canhcw  J19, 
Dcfennant  pleaneH,  tljat  E.  G.  did  \m  n  piaint  in  ^5°,^ 
Replevin  in  tlje  Couvt  befo?c  t\)t  S)tcU]ncn  of  Weft- 
minfter;  ann  tfjat  afterinat'tijs,  ann  ticfo?c  tljc  €)uit  tuajs 
BEtccmineH,  (viz.)  on  fucD  a  Dap,  &c.  E.  G.  nicu,  per  quod 
tf)C  ^uit  abatcn*  CDc  Plaintiff  replieo,  quod  bene  &  vc- 
rum  eft,  tijat  E.  G.  icDicti  fucl)  a  piaint,  ann  tfjat  tijc  Dc^ 
fentiant  immeniatcip  afteriDarUiS  cjci^ititeti  an  Englifla  05ill 
in  tijc  Exchequer  agaiuft  tije  Plaintiff  \\\  tibat  S)uit,  anti  fap 
Jnjunaion  liinncten  tijc  Piocccningjs  Mm  until  fucf)  a 
Dap,  &c.  on  tuljiclj  Dap  tfjc  fain  E.  G.  XiifQ,  fo  tIjat  fjc  cin 
not  p?ofccute  W  ®«tt  tuitij  Cffea.  apon  a  Dcmurrcc  to 
tfjis  Ecplication,  tfjc  Defcnliant  Ijao  JuBffuient  -,  fo?  per 
Holt  C*  J*  tljis  tuas  a  p^ofccution  toitlj  effcs,  faccaufe 
ti^ete  Ujasi  ncitbec  a  Bonfuit  0?  accoift  againa  E.  G. 

Harman  i;^r^i  Owden.     Mich.  li  W.  3.         ' 

CASE,  foj  tljat  t&c  Dcfennant  iw  Confinctation  of  20 1.     C  2. ) 
p^Omifcn  to  ndiUCr,  on  0?  bCfO?C  tljC   5th  of  January,  iSalki4o. 

ttucntp  £iuartcr0  of  Co?n,  out  of  a  %\)\^  into  a  OSarffe 
to  be  b^ouffijt  bi'  tfjc  plaintiff  to  utti'^z  tfjc  fain  Co?n ; 
ann  affign0  fo?  Xjcacf),  €:5at  tfje  Dcfennant  non  delibera- 

vit,   &c.  fuper  didum  quintum    diem   Januarii.      DcfCUnant 

pieanen  Non  Aftumpfit,  ann  Oernia  fo?  tfje  pfaintiff,  Jt 
teas  mo^en  in  acrett  of  Junffment,  t&at  tf)e  Dcfennant 
migfjt  ^aijc  neliucrcn  tfje  ttocntp  iHuatter^  l3cfo?c  tfjc  5th 

of  January. 

after  Debate,  f)cin  per  Holt  d,  3^*  upon  gitat  (Eonfinc= 
ration,  ift,  Ctat  tW  tnass  goon  toitijout  tfjc  acrniftj  fo? 
tte  Plaintiff  toae  to  b?inc  tf)e  TSargc,  ann  ttc  Dcfennant 
ioas  to  ncliucc  tftc  Co?n  into  t^CBarge^  fo  tfjcrc  mutt  be  a 
Coficurrcncc  of  botf)  parties*  Cfjc  Dcfennant  coufn  not  3  lcv.  29?. 
maftc  a  Ccnnct  to  oblige  ,tf)c  plaintiff  to  accept  before  tbe  *  vwt.«,. 

fait 
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Inft  Dap ;  rmti  tljcrcfo^c  fincc  tl)t  ic,tt  Dap  id  tljc  €inic  ap- 
pointcti,'  toljcii  tfje  one  is  to  Uii'oa',  anti  tljc  ot5)cr  to  ac= 
ccpt,  It  fljnil  not  lie  p?cfimicti  tlje  plaintiff  Usas?  tljcrc  before 
vidciKeb.  t{)e€inictDit!jfjid05arD;c.    Vide  3  Cro.  14,73.    adly, '^fjat 
*'*•  it  m$  tlcarlp  ijdpcn  tip  tijc  CleiOiS,  bccaufc  if  tfjcrc  tan 

been  an  atfuai  Deliucrp,  it  uiijjljt  ijaiic  been  giben  in  (£bi= 
Dcnce  upon  Non  aiilimpiit  ^  nnH  in  tljat  Cafe  tlje  3!urp  muft 

^Saund.  550.  jjjiijg  fQjinj,  fjjj  tjj£;  DcfcnOant*     Vide  I  Sid.  15.     I  Saund. 
228.     I  Vent.  119. 
3!U!igment  pro  Quer'. 


BRIDGES. 

The   Queen   wrft4s   Sir  John  Bucknell.      Mich- 

I  Ann. 

Faicfl^' }        /%    ^  InbiSment  ngainft  tljc  DcfenHant  foi  not  tc^ 


bounb  to  UCpaie,  Eo  quod  Ijc  tuaiS  Dominus  Mane- 

rii  de  la  More  j  anB  it  bcinff  temobeu  Ijittec  aftec 

Conbiaion,  it  tuajs  objeftcti  tijat  tIjc  Jnbiftment  teas  nauffljt* 

%^  Holt  C*  3.  a  $T0an  is  not  bounti  to  repair  a  03?iDge 

becaufc  be  is  ILo^n  of  a  J^ano?,  but  it  muft  be  faib,  tljat 

tbis  is  fonie  Cijarge  upon  tbe  ^ano?,  to  obJip  Urn  to  re-- 

pait;  ann  tbat  can  be  onlp  one  of  tijefe  ttuo  CZlaps :  lirff, 

€bat  Ije  ijclo  tbe  a3ano?  h^  tbe  Serbice  of  repairing  tljc 

Style  400.     o^jibiye,  tbat  is  Ratjone  Tcnunc,-  anti  tbis  beinfl;  a  Cljargc 

Noy  j.j?'^'    i!Poii  t^)^  polfcnion,  iS  like  anp  otber  eerbice  fo?  lubicb  tbe 

Cenant  in  potfeftion  is  ebariycable :  9nD  eberp  fucb  tenant 

If  be  be  but  "Cenant  fo?  ^eats  0?  at  Hlill,  is  bounD  to  re= 

pair,  anU  immebiatelp  upon  W  Default  be  10  inHiaable. 

€be  otber  ©llap  of  Cbargc  i^  bP  Prefcription ;  ano  tben  it 

niuft  be,  tbat  tbe  'Certenant,  ^m  all  tbofc  uibofc  Cftate  tie 

bas,  bin  ufe  ann  tuere  bounn  to  repair  tbe  'B^in^e,    Xut 

Ijere  pou  neitber  fbeUi  Cenurc,  0?  Jp^efcription* 

:jubsment  ftap'n  per  Cur'. 


Doniina. 
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Domina  Regina  njerfm  SaintifE     Mich.  3  Ann. 

Hdlt  c»  %  fafDHplpa'a:  an  Jnniafment  lies  not  fo?  not     ( 2. ) 
in  tljis  Cafe,   X    tcpaicinn:  a  "B^iDgc,  ecccpt  it  be  in  n  Mod.  or 
|)i0^toav ;  but  ti)e  (LOo^o  ipiffljtoap  ijs  tljc  Genus  of  an  pub-  '''• 
lick  £Ua?s,  a0  toell  Catt,  Jpo?fe,  anD  jroot=i«ap,  anD  In- 
niament  lies  fo?  anp  one  of  tljefe^aaps,  if  tljep  ate  common 
to  all  tlje  snueen's  ^ubieas  Jjauing  ©ccafion  to  pafs  tijcre  ^ 
tljat  is,  if  it  be  a  jroot-iuap  onip  common  to  tljem  all,  0?  a 
^o?fc--tBap,  anil  pet  tljefe  ace  not  A\tx  Regice  via?;  fo?  t^at  s:aundf.96. 
is  tlje  <©?eat  fpiffijUiap,  common  to  Cart,  ^oik  anti  foot,  ]^  "*^''^'^' 
tbat  pleafe  to  ufe  it :  3nD  if  tijete  be  a  common  ifoot  toap 
fo?  aU  tbe  flueen's  ^ubicas,  if  it  be  in  Decap,  an  Intiia= 
ment  mua  of  BcceflUp  lie  fo?  it  5  bccaufe  aaiori  of  tijc  Cafe 
tnill  not  lie,  tuitljout  a  fpecial  Damage.    OSut  tlje  ilGo^ti 

Commune  tloeS  UOt  ex  vi  Termini  import  tijat  it  iS  COmmon 

to  all,  as  it  oujjljt  to  no  to  maintain  tfjis  3intiiament  -,  anD 
ijcre  it  is  not  fain  to  inDom  it  is  common* 

31t  ijaS  been  fielD,  tljat  of  common  Eiffljt  tbe  Count?  arc  Mod.  an 
bounD  to  repair  publich  'B^iUjjf  s  -,  tW  a  particular  petfon,  307- 
Coton,  &c.  map  fo?  a  fpecial  Caufe,  as  bp  tenure  0?  p?e= 
fcription,  be  oblijjeu  to  repair  t&enu  %ut  tlje  Slnljafaitants 
of  tlje  toljolc  Countp  cannot  of  tljeir  oton  9utl)o?itp  cljange 
t^e  05?iHD:e  0?  iC^iijljioap  from  one  place  to  anotber  -,  fo?  tljat 
cannot  be  Done  toitbout  aa  of  parliament* 

Buildings,  Lights,  &c.  Vide  Nufance. 


B  Y-L  A  W  S. 

Robinfon  'verfus  Grofcoc.     Trin.  8  W.  3. 

UP®  13  a  Habeas  Corpus  it  toaS  returned,  tbnt  tbe  Cora.  572, 
Citp  of  London  tuas  an  ancient  Citp,  ann  tbat  375- 
tbere  tuas  a  Cuflom  temps  dont,  &c.  to  make  T>^-- 
latus  tubcre  tbere  uias  not  futRcient  Eemetip* 
Cbat  at  a  Common  Council  fucb  a  Dap,  &c.  an  SDjOer  mas 
matie,  reciting  tbat  tbe  Company  of 'Q9inl!rels  tnere  an 
ancient  Company,  ano  tbat  ijreat  ^^ifcbief  anU  Debau. 

L 1      '  cljerp, 
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cWh  &c.  iiappcncc,  fo?  mt  fciieral  lo^cigners  f)aa  fet 
up  £)aiicinff-S)c!)ooIsi  -,  toljerefo^c  it  toajs  o^tjccen,  tljat  aU 
pn-fonis  ufiuD;  tljofe  arte,  not  being  jftee  of  tm  Company, 
fljouItJ,  upon  Botice  Up  Summons  of  tlje  XcaDIe,  accept 
t&eit  Itccoom ;  anc  if  tljep  faileu  fo  to  no,  tijen  after  fuel) 
a  Dap,  to  forfeit  10 1.  to  be  fuco  fo?  in  tlje  Bame  of  tije 
Chamberlain,  auD  oue  ii)aif  Of  tljc  f  o?fciturc  to  be  to  tl)t 
Mayer  auO  Commonalty,  anu  tl)c  otljet  l^alf  to  tije  Company 
of  Mufick-Mafters.  Ct)ep  fet  fo^tlj  tfjat  tljeic  Cuffomg  uiete 
coniti'met!  bp  Parliament,  auD  pacticulatip  bj>  t\)c  g)tat»  R.  2. 
anti  tijat  tbe  Plaintiff  b?oue:f)t  an  aaion  of  Debt  in  tfjc 

Lord  Mayor'jS  Coutt  Upon  tijisi  By-Law. 

Nota  i  Cije  aaion  luajs  b?ouD;bt  upon  anotfjer  OBjancf)  of 

tlje  By-Law. 

€fjc  Court  bein  tfje  %^'tm  to  be  naugbt,  to  oblige 
Danciiiff-C^afterss  to  be  of  tlje  Companp  of  Muhcianers. 

Holt  C*  3i*  fain,  Cbc  Muficianers  toerenoCo?po?ation;  tbep 
are  a  X?otIjerljoob,  oi  €lub,  to  meet  anD  D?infe  anU  talk 
tortctljer,  tijaf  0  an.  Cbe  Citp  migbt  mafee  a  Guild  0?  jFra- 
ternitp  of  Danc{ng-99after0,  (tljo'  tljep  cannot  mafee  a  €0?= 
po?ation)  ann  tben  it  tuere  reafonable  to  oblige  Dancing- 
(iSafleriS  to  be  of  tbat  Companp,  but  not  of  a  jfo?eign  Com- 
panp :  a  Dancing-Batter  migbt  be  of  anotijer  Companp 
before;  tubiclj,  tljo'  it  tuere  not  tbis  Cafe,  pet  if  anp  fucij 
Cafe  map  bappen,  tbe  By-Law  i$  not  goon*  Clje  'Bp=!Lato 
fljouib  be  menbco  tb^ougbout.  €be  €itp  batlj  notbing  to 
.  »o  to  fet  mm  anU  Pjicess  fo?  Dancing. 


Carriers  and  Coachmen. 

Middleton  wrfus  Fowler.     Mich.  7  W»  3. 

(  I-  )    r  1  "^Ip  ^  Plaintiff  b?ougbt  Crober  againtt  tbe  Defen 
Skin. 625  I       bant,  U)bo bias  a etageCoacbman,  tobcre (g^oobe 

'  sik"  f  r  I  tocre  bclibercb  to  W  ©erbant ;  anb  if  tbic  Deli= 
I  Mod.  %l  -■-  berp  fljoulb  cbarge  tbe  gaffer  tua0  tbe  Huettion  f 
3  Lev.  258.  p(.r  Holt  €.  31*  '^f}t  partp  bcre  boeis  not  pap  tbe  fatter 
4Lc"on  AV"  fo?  tbe  Carriage  of  it,  anb  t'bercfo?e  l)t  fljall  not  be  cbargeb. 
1  Show.  29.  cbis  biffers  from  tbe  Cafe  of  a  Carrier  0?  CSllnggoncr,  tobo 
Hob.  206.  ^^  ,^jj,  fj,^  fjj^  palfenger,  anb  fo?  tbe  parcel  alfo;  but  in  a 
4  Caacb 
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Coacib,  t&e  paCTeiiffcrs  are  allotoeti  ten  o?  fifteen  pounUjS 
©[lei'ffljt,  foj  tfjeit  neceffarp  Occafionss  on  tfje  S^ournep;  ann 
If  anp  mo?e  be  carcicii  fo?  toljicD  tlje  .D?iuer  iis  pain,  it  is 
P?iuate!p  anH  bp  ^tealtlj*  3inneeti  if  tfje  ^aftet  be  paid  o? 
agree  fo?  it,  ano  tijere  be  a  lofisi,  tfjen  fje  fbaU  anfuier  it, 
Clje  Plaintiff  tuas  nonfuiteo, 

Coggs  njerfus  Bernard.     Trin.  2,  Kmv 

Holt  C*  3I»  A  Common  Carrier  bp  Cuffom  o?  (Hfan:c  map    ( 2. ) 
l\  latufuUp  claim  a  EeioarU:   anD  tuljcre  a^^'*'*'-''- 
^an  carrying  <^ooti0  iis  of  a  public^  employment,  asi  a 
Carrier,  l^opman,  &c.  ijc  muft  anftucr  fo?  all  Cuent0,  n- 
cepting  tl)e  330  of  eou,  antJ  tlje  enemieis  of  tfje  Jainjy  ^ 
ann  tljisi  ig  a  political  Cftablitljment,  fo?  t&e  g)afetj)  of  all 
iperfonss  conccrnen,  ann  luljofe  affairs  neceffitate  tljem  to 
fntrufl  fuel)  Carrieris,    f  0?  bp  tljis  ^eanjs  all  p?ibate  Com- 1  roii.  Abr. 
binations  bettueen  tljem  anU  llJisljUiapmen  anD  otljer  Rob=  338. 
berjs,  are  p?ebenten,  tubiclj  cannot  eafilp  be  oifcobereu,   OBut '  ""'  ''^■ 
je  lieHj,  if  a  IJailiff  o?  JFaao?  carries!  <Soo50,   anD  is 
tobbeu,  te  is  not  anfuicrable  to  tlje  ©tuner,  tljo'  Ije  Ijatlj  a 
Premium;  becaufc 'tis  onlp  a  particular  0fficc,  ann  p?ibate 
Cruft,  anD  Ije  Dotlj  tlje  be'l!  Ije  can,  as  tbe  mature  of  m 
€f)inE  puts  it  in  IjiS  potuer  to  perform  it* 


CERTIORARI. 

Vr.  SandsV  Cafe.     Pafch.  10  W.  3. 

DE,  Sands  refufeti  to  talte  tlie  €)atl)S  appointeti  bp     C  J. ) 
statute  I  w.  &  M.  c.  8.  tenDer'D  to  Ijim  bp  ttoo  '        '^^' 
Jufticcs  of  tljc  peace ;  tljis  loas  certificti  to  tbe 
Jutiije  of  affile,  anU  bp  Ijim  into  tlje  ercljequer, 

aCCOjUing  to  statute  7  &  8  W.  3.  c  27.     BoUl  a  Certiorari  Hob.  1J5. 

toas  p^apco  to  remobe  it  Ijitljer,  fuggeffinff  a  Surp?ife  antJ '  fni  ior 

€r(Ch  upon  D^  Sands.     aifO  tlje  Cafe  of  James  '£)\\U  Of  zj>j. 

York  taas  citcn,  tDl)a  being  piefenteO  at  tljc  €iuarter=S)ef= 
ftotifj  upon  tlje  3  Jac.  I.e.  4.  fo?  not  coming  to  Cburcb,  it 

toaS  rtmobCO  Ijitljcr  \yv  Certiorari. 

TSUt 


nz  CERTIORARI. 

TiJut  Holt  c>  31*  Ijcm  it  coum  not  be  ffcanteti,  bccaufc  it 
tnoulti  coiiU  tlje  S)tatute ;  fo?  toften  it  is  once  in  tW  Court, 
it  cannot  be  fent  bach  again,  ann  tbe  partp  cannot  be  p?o= 
ccetJen  againlf  ijete*  'QLi}t  Cafe  of  t&e  iDiike  of  York  toas 
tlje  onip  Cafe  tubetein  it  m$  ebet  Done* 

The  Queen  ^erjhs  Porter.     Mich,  i  Ann. 

(  2.  )      C^^  ^  Certiorari  to  tcmobC  tije  3Intii0fment,  &c.  ill  b.  r. 

I  saik.  149.  V_y   aftct  a  ConbiSion  fo?  beating  certain  Officers,  on 

g^tat.  14  Car.  2.    Northcy,  3tto?nej)  ©enerai,  mo^eu  fo?  ii 

Procedendo,  urjyino:  tbat  it  toas  inconbenient  a  Certiorari 

fljoiim  be  jjtantcti  after  Conbiaion,  ann  before  Subgraent  5 

becaufe  tljc  Juftices  tobo  ttieb  tbc  Caufe  mere  belt  able  to 

fet  tbe  fine* 

isaik.150.       Et  per  Cur.  3  Certiorari  lies  after  a  ConbiSion,  anb  hz^ 

J  vem."  5;.    fo?e  Slubgment  -,  fo?  perbaps  it  map  be  p?oper  to  gibe  :jiibg- 

1  Sid.  419'    ment  in  tbis  Court :  anb  fometimes  it  l)appens  tijat  a  CSirit 

of  Crro?  tnill  not  lie,  bobieber  a  ilCJrit  of  Crro?  bJiU  lie  in 

tbis  Cafe,  becaufe  'tis  a  fo?mal  p?oceebing  grounbeb  on  an 

^nbiament;  anb  tberefo?e  becaufe  tbc  Partp  migbt  babe 

Ecmeop  bj>  mrit  of  Crro?,  anb  it  toas  not  fo  p?opec  to  fet 

t\}Z  line  in  tbiS  Court,  a  Procedendo  tuas  granteb* 

Holt  C.  31*  faib,  €bat  if  tbe  3lubge  of  aiTi^e,  upon  a 
Conbiaion  tbere,  Boubts  of  tbe  Jubgment,  be  map  remobe 
tl)C  i5.eco?b  bitber  bp  Certiorari ;  anb  upon  3ubgment  bcre, 

a  Mirit  of  Crro?  of  a  EeCO?b  coram  vobis  refiden.  lies*     3t 

is  tbe  Couife  of  tbe  Crotnn^OiRce,  anb  toas  fo  bone  bp  C*  J. 

Scroggs. 

The  Queen  verfus  White.     Pafch.  4  Ann. 

)     C^^  ^  Certiorari  granteb  to  remobe  an  €)?ber  of  gielUons, 
150-  V^   fo?  remobing  a  ^iqI)  Conftable  anb  putting  in  ano= 

tber*     %k  James  Montague  mobeb  fO?  a  Procedendo,   bt- 

caufe  tbe  OLlrit  teas  mabe  out  on  tbe  Saturday  befo?e  tbe 
Cerm,  Tefte  tbe  1 2tb  of  February,  anb  tbc  Fiat  tuas  not 

figneb  till  tbe  firff  Dap  of  tbiS  Eafter  Term,  anb  a  Proce- 

vid.iLiii.   cendo  tnas  granteb  fo?  tbiS  3rregularitp  5  anb  it  toas  belb 

*55'  tbat  in  Certiorari's  granteb  to  remobe  £)?bers,  tbe  Fiat  fo? 

malting  out  tbe  2Brit  mud  be  figneb  h^  a  :jubge,  anb  tbe 

CBrit  neeb  not  j  bttt  in  mtit$  of  Certiorari  to  remobe  3jn= 

I  biaments, 


c  3 

I  Salk. 
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Biamcntss,  tljc  Fiat  muft  far  figncti  nnn  tljc  Qllrit  too ;  nnti 
tijnt  tfjc  lattci*  10  rcquirco  bp  tljc  late  !aa  of  paiiiamcnt, 

ano  Holt  C*  31*  faiD,  Cljat  if  tljc  Fiat  ijan  litcn  fuvncti 
on  tijc  fnmc  Dap  tljc  mtit  toais  taltcit  out,  tljat  uiouiri  fjauc 
Ijccn  IDCII,  becaufe  it  tuae  before  tljc  ClToiijn  Dap  ^  luit  a 
I^iat  fiijnct)  tljis  Ccmi,  cannot  tuartant  a  Certiorari  trftcn 
tljc  laft  Dap  of  laft  Ccrnu  aifo  tljc)»  IjrlD  roigfj  €onftablc0 
icmobablc  asi  lucll  as  petit  Conftablc0,  anti  tlje  lulliccs 
at  demons  lucre  tljc  bcft  luOffes  of  tljat  i-j^^attct, 

^Ce  Convictions,  Courts,  Error,  &c. 
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Charnock'i  Cafe.     6  W.  3. 

OB  an Jintiiamcnt  foz  ?;iQ;lj  ^reafon  m  conrpiring    r  ,  ^ 
tljc  Dcatlj  of  tljc  t^inn:,  tljicc  pctfon?  fcberallj)  3  sdk.'sr. 
pieancti  Bot  6uiiti). 
anD  Holt  C*  2.  tolD  tljcm,  tljat  caclj  Ijati  Jlibcr- 
tp  to  cljallcnffc  tl)irtp  fibc  of  tljofc  uiljo  lucre  returned  upon 
tljc  panel  to  try  tljcm,  luitljout  njciuiniranDCaufC;  but  if 
tljep  iDoulti  taltc  tljis  libcrti',  tbcp  mufl  be  ttieti  fcpacatcl)) 
ann  fuiijlp,  ae  not  joining  in  tljc  €ljallcn[i;c0:  I3nn  if  tljcp 
intcnnen  to  join  in  tljc  (Iijallcngcs,  tljcn  tljep  coulD  cljaf= 
lenffc  but  tljirtp=fiuc  in  tljc  luljolc,  anU  miffljt  bt  jointlp  ttifti 
on  tljc  fame  3nniftmcnt+ 

The   King  'verfus  Warden  of  the  Fleet.     Mich. 

1 1  W.  5. 

AC  a  Crial  at  Xar  of  JlTucs  joincti,  in  pleaDinn;  on  a     (  2. ) 
Monilrans  de  droit  (n  Cljanccrp,  to  an  Jnquifition  rc--  ^^f"  w.|, 
tiu-ncii  tljcrc,  finninLX  federal  ^ISisriemcanours  in  tljc  CHar-  ^s^^*^- 
Den  in  DutP  of  Ijis  Otficc,  luljiclj  Office  io  founa  to  be  an 
ancient  Office  ecercifablc  in  Middiefcx  j  luljercbp  tfjc  fain  Of-- 
ficc,  ann  tljc  pnfon-Ipoufc  in  London,  luijiclj  liiccc  founD  to 
be  appenoant  to  tljc  Office,  lucre  fo>feitcti.    Cljerc  lucre  tuio 
imics,  one  upon  tljc  €fcapes,  tljc  otljet  upon  tlje  appen-- 

M  m  ijun^V 
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tinticp  in  London  ,•  anti  a  Jiirp  of  Middlcfcx  being  come  to 
tljc  Tear,  tlje  €ounfeI  of  tlje  Defendant  cballenffeD  tf)e  ar- 
rai),  anD  OaD  it  D^atun  up  in  parcljment  in  French,  anti 
rean  bv  Counfel*  Clje  Caiife  teas,  tljat  tf)e  Jurp  ou(jf)t  to 
cojuc  from  London,  toljete  tfje  fpoiife  lua^,  anD  not  from 

Middlefex,  auD  tCtUmeti  bp  tlje  eijeriffS  of  London,  anD 
not  of  Middlefex  j  anU  COUClUtiet!  &  hoc  parat'  eft  vcrirtcare 
prout  Cur',  &c.  &  petit  inde  judicium  per  quod  arraiam'  cafle- 
tur. 

Holt  €*  :J.  €I)e  .fatter  of  Cfjallenffc  ougbt  not  to  be  to 
tlje  Court,  as!  Ijerc  pou  make  it,  fc?  pou  fap  ice  fjnbe  a= 
iuarncri  a  ©Ilrit  to  a  mon^  £)tficer,  fo?  tljc  i^rrap  is  rigljtlj^ 
mane  acco^tsing;  to  tfje  ©Licit.  Jf  tfje  @)!jerifi'  tocre  a  partis 
concerncti,  it  taoulo  be  a  gootJ  Caufe  of  COallcnffr,  but  id? 
flon't  tafec  Notice  upon  tije  atanrbino;  tbe  Ven.  Fa.  of  anp 
fuel)  tljiuLX,  if  Uie  are  not  app^ifeo  of  it  h^  tljc  €^un;LTefticti 
of  tbe  l^nrtD ;  anb  ?SIlant  of  proper  Venue  tuas  nciie r  pet  a 
Cijvillenffe  to  tbe  arrap.  If  Ije  toere  a^kin  to  ritiier  partp, 
0?  intcrcaeb,  &c.  tfje  Venue  ouiTljt  to  go  to  t!je  Cojoner  at 
fudi  but  if  pou  infm  upon  it,  pou  uuift  bemur  fo?  tfje  Svino, 
anb  tbcp  join  in  DemurreE^  anb  a  Demurrer  teas  ti^iMan 
inlfantlp,  anb  a  3!oinber  in  Demurrer,  anb  tlje  €!ja!!enge 
ober=ruieb. 

Co  p?obe  tijc  efcape,  n  ^itnefs  toljo  Ijab  been  n  p?i^ 
foner,  anb  toag  boiuntarifp  fuffereb  to  efcape,  bias  p^obuceb. 

3t  bJag  objefteb,  tijat  Ijc  Ijab  giben  a  'Bonb  fo?  VM  being 
n  true  p^ifoncr,  tofjicb  be  Ijab  fojfeiteb  hv  efcapinn:^  anb 
befibes,  ije  Jjab  been  retakeiu  Boto  hp  bis  Cbibence,  be 
luoulb  make  tbis  a  16onb  of  €afe  anb  ifabour,  anb  tbe 
Ee^takinu  a  falfe  5mp?ifonment  •,  fo?  if  tbe  Defcnbant  be 
ronbiaeb  upon  i)i$  €bibence,  anb  after  Debt  be  b?ou0ljt  bp 
bim  on  tbe  Xonb,  tlje  ConbiSion  toill  be  Cbibence  to  niafe'c 
it  boib,  as  ta{?en  fo?  Crfe  anb  ifabour.  iSnb  in  an  CiSion 
of  jfalfe  S'mpjifonment  fo?  re  takimj,  tbc€onbiaion  toill  be 
IifeeU)ife  €bibenbe.  ^nrj  it  bias  compareb  to  an  3!nfo?ma^ , 
tion  fo?  ufurious  ContraS,  eben  in  tbe  jQiinrt's  Bame,  tbe 
IPattp  to  tbe  Contras  fljaU  not  be  a  iKLUtnefs,  if  tbe  Debt 
be  not  paib. 

Jt  tuas  anftnercb  anb  refolbeb  bp  tbe  Court,  iff,  '^Ut 
If  tbis  bierc  a  "Bonb  fo?  true  3nip?ifonmrnt,  it  ftioulb  be 
goob ;  but  if  fo?  (£afe  anb  Jfabour,  boib,  anb  an  Cfcape. 
2blp,  Cbat  a  Conbiaion  bere  coulb  be  no  Cbibence  againft 
tbe  aHarben  upon  Debt  on  tbe  Xonb,  no?  fo?  tbe  }p?ifoncL* 
in  falfe  3mp?ifonment  againfl  tbe  ©iatben,  becaufe  it  tooulb 
jiot  be  betbjecn  tbe  fame  13attie0  5  fo?  Conbiaion  at  Biiit 
I  of 
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of  t!)C  £^inn:  fo|  OSnttci)),  &c.  cannot  be  giijcn  in  €l5incnce 
in  an  Action  of  CrefpaffS  fo?  tfjc  fiinie  ISattcrp,  no,'  vice 
vcrfa :  •£(}C  liUe  l.iU)  Of  an  iifun'ou0  ContraS.    sOJp,  C^at 
no  ECC02D  of  Coniiision  o?  ClcrOia  can  tie  QiXicn  "in  €iii= 
Sence,  but  fucfj  Uiljcccof  tlje  Oocncfit  map  be  nuituaf,  viz. 
iDJ)erc  tijc  Defendant  afi  iuell  ag  l^laintiff  niiLTftt  giDc  it  ia 
CuiDcncc*    ©0  if  tfjc  iacco^n  ijaD  been  fo?  tije  J3Inintiif  5 
aoDantaije,  anu  tljat  tijrp  coiiIQ  not  giije  it  in  ebinence, 
ti)e  Defendant  fljoulti  not  giue  it  in  €Diocncc,  fo?  tljatljerp 
Rcafon,    €:!}i6  i6  not  Ii{>e  tlje  Cafe  of  an  nfutioujs  €011= 
teas,  ffl?  tijerc  tfje  Xiccv  "Bonn  ijs  a  }3ai-t  of  ttjc  Crime,  nna 
no  riiHin^.  aa  from  it ;  anti  tljc  ]piUtfs  ccminff  to  pjobe  it 
(6  a  DircccDit  to  tlje  'Bonti,  it  being  Part  of  tIjc  Crime, 
anotfjec  Ecafon  iua^  aoueti  from  tlje  Jiiaturc  of  tlje  (JT^inff, 
fti^iclj  bcinry  a  fccret  CranfaSion,  if  anp  of  tfje  13artie0 
conccrneo  be  not  fo?  tijc  BccrfTitP  of  tfje  Cijimj  aomitteD 
fo?  Ctiioencr,  it  tuill  be  impcfiible  to  Detect  tbe  }i)ja(ticei  ^-^ 
in  Cafejs  upon  tbe  gitaiute  of  Ipue  ant  Crp,  tije  li)art)» 
Eobben  fljall  be  a  2Ilitnefs  to  cOarBt  tlje  DunDKD* 

^ntJ  Holt  C.  J.  faiQ,  Cljat  tljouglj  a  Jfeme  CoUeit  could 
not  bp  Laii)  be  a  (Tdlitnef^  fo>  02  auainft  Ijer  l^usbano,  pet 
in  mp  lo?ti  Audley'6  Cafe,  it  bcinu  a  Eape  upon  Ijet  pcr- 
fon,  fije  toag  rcceiiieU  to  gilse  Cliioence  an;ainft  Ijim. 

anotber  Crception  mas,  tljat  Ije  ban  been  conuifteu  of 
common  ISarretrp,  anD  tlje  Eccojti  iua0  pjotiuceD,  auD  tljat 
fjt  biiD  been  fineti  1 00 1.    anu  Holt  C.  %  faiD,  if  ije  Ijati  bati 
tbe  Ipantilinjj  of  fjim,  Ije  bati  not  eCcapeH  tbe  pillo^v ;  nnn 
tbat  be  remcmbjea  €)erfeant  Maynard  ufen  to  fap,  it  toerc 
better  fo?  tbe  Ccuntrp  to  be  rin  of  one  OSarrctb?  tban  of 
ttoentp  l|)igbb3avmen.    Xut  in  anfuier  to  tbe  Ci;ception  teas 
rean  tl)t  late  statute  of  6  &  7  \v.  &  m.  mijicb  parbonen 
«n  tbe  J^inff  coulD  parDon,    anD  tbe  Court  bclti,  tbat  Par^ 
Hon  matie  \)im  a  legal  ttliitnefs  5  anb  tbat  eben  tbe  ii\ing'iS 
IpJarbon  bp  Cbartcc  Uioulli  make  \m\  a  legal  tK!itnef£S,  tbo' 
fucb  a  one  ao  tbep  cculb  not  encourage  a  Jurp  to  beiiebe  t, 
ano  tbep  took  tbis  Diuerfitp,  viz.  tbat  if  tbe  Difabiiitp  be 
bp  aa  of  l^arliament,  anb  i;3art  of  tbe  Jubgment,  tbe  l\ing 
cnnnot  parbon  it ;   but  if  tbe  Difabiiitp  be  onlp  confequen= 
tial,  tbe  Il\ing  may  parbon  it,    'But  tbe  Dcfcubant's  Coun-- 
fel,  not  being  lati&ficb  un'tb  tbe  Kefolution  of  tbe  Court 
upon  tbe  firfi-  Crceptioii,  p.nipeD  to  babe  a  OdiU  of  Creep' 
tionei-,  iDbereupon  Holr  C»3'-  nireaeb  tbcm  to  bjaiu  up  tbtic 
exceptions. 


C  H  A  N= 


1^6 


CHANCER  Y. 

Holderftaife  ^erfus  Saunders.     Midi.  1  Ann. 

« Mod.  16.  A  1^  $ltto?ncp  nun  fomc  mo?c  Ijau  got  one  (n 
/\  quiet  poITcniou  tiinicti  out  tljus*  In  got 
/~\^  one  tci  come  upon  tljc  LnnO,  taljo  nffuuicB 
tlje  l^ame  of  m  tenant  in  poffemon,  nnu 
oiuncti  Ijimrclf  to  tie  tlj)  93an,  nntJ  got  tljc  common  af= 
fioaoit  of  Sen}icc  tq  Ijim  bp  tlje  bo^roiaets  Ji^nme, 
IjaiiiniT  ocliuereti  a  Declaration  to  Ijim  lief02c,  nntj  ijot 
luciyment  aoainft  tije  cafual  (£|eao?,  anB  turneo  tl)c  Zc- 
nant,  lufja  luae  toljollp  ipo?ant  of  ail,  out  of  poiTef^ 
fion.  enjcant  Hooper' moijcri  fo?  an  ^ttacljmcnt  againi! 
tlje  att02ncp,  ano  upon  Affidavit  of  tljisj  $35atter,  ali  tijC 
accompiices  tocre  o?cercti  to  atteno  -,  fo?  tijo'  tlje  Court 
Jooiao  upon  it  ap  a  uevp  great  ©ifcnce,  tijep  tuculO  not  at 
fird  grant  an  Sttacijaicn't  -,  Init  fain  tijat  it  being  in  a  cri-- 
minal  93atter,  if  entieaDours  toere  ufeo  to  fer\3e  tljem  toitij 
a  IauIc,  anti  tijcp  coulO  not  be  founH,  upon  aifitiabit  of  tbat 
03attcr,  tfjcp  toouID  grant  an  attacfjment,  iuitijout  reciui- 
ting  perfona'l  ©erbice*  Cljen  8ier|eant  Hooper  infiiteo  to 
Ijabc  it  Ipart  of  tfjc  Eule,  '(^Ijat  tljep  fljouIO  not  mobe  fo?  an 
Jnumftion  in  Cijancerp  in  tlje  mean  €ime ;  fo?  tljat  tuoulD 
Ijinticr  tlje  furtijer  Jnciuirj?  of  tl)i0  1.3?aaice:  OSiit  tlje  Court 
fain  tljep  coulo  not  bo  tljat^  fo?  tIjat  toere  to  fenb  an  Jn- 
junftion"  into  Cljanccrp,  but  fain  bJljen  tlje  Court  Ijab  a 
^i[u\\  ober  a  03an,  anb  Ije  came  fo|  a  labour  to  tlje  Court, 
tljep  often  rcfufe  to  grant  bim  tIjat,  unlefis  Ije  confenteb  not 
to  1x0  into  Cbancerjj ;  anb  tljat  if  after  fucb  Confent  Ije 
Uiouio  go,  tljep  Uioulb  fenb  an  attacljment  againft  Ijim  foj 
Contempt* 

anb  C*  J.  Holt  faib,  ^ure  Cbancerv  tooulb  not  grant 
an  Jnnmaion  in  a  criminal  ^^attcr  unbe'r  Cramination  in 
tbis  Court ;  anb  if  t\)cv  ^i^,  tijts  Court  bjoulb  b^eaU  it, 
nnb  protect  anj'  tbat  bioiilb  pjoceeb  in  Contempt  of  it,  anb 
be  faib  be  tbougbt  tbat  a  Copp  of  tOefe  atfibabitjS  upon 
tubicb  tbe  Rule  toas  mabc  bere,  anb  an  ©atb  of  tbcic 
being  a  true  Copp,  ougljt  to  be  ©?ounb  futficicnt  to  (tap  tbe 
Cbancerp  from  granting  an  Jnjunaion. 
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CHAPLAIN. 

Brown  ^uerfus  Mugg.     Mich,  iz  W.  j. 

TRESPASS  fo?  tnfeino:  W  Cities  \\\  Inkborowj  iSaik.i5i, 
a  Special  CUrtiia  foiinD,  tOnt  tljc  Defendant  bc^  1^2. 
inn;  poffcflfen  of  t^e  Xencficc  of  Stockton,  aiin  a 
Cijaplain  ej;ttao?tJinnrp  to  tlje  £\inij,  tons  p?efcnt-  a,  h.  i.  c.13, 
£ti,  innituteH  aiiD  inmiaen  to  tljc  Eeao?p  of  Inkborow,  lic=  h- 
ing;  afaoUc  tlje  annual  ^aUic  of  8 1.  per  Annum.  Cljat  tljc 
benefice  of  Stockton  t!)crcfap  bccauif  DoiD,  ann  tljc  Dcfen= 
uant  teas  pjcfcnteri  to  It  again  bp  tljc  lixinn:,  as  upon  a 
Cltlc  of  lapfc,  anH  iuftitutcti  aiin  innuacts ;   anD  tljat 

Stockton  toaS  abOlJC  tljc  Qaluc  of  8  1.  per  Annum.     Et  per 

Cur':  I.  a  l^icCcntatiou  of  tlje  itUnfi;  of  l)is  oton  Cljaplain, 
imports  a  Difpenfation,  toljiclj  tljc  M\\%  as  fupjcam  ^M- 
narp  map  grant  •,  ann  Ijc  fljall  Doio  a  Plurality  toitijout  a 
pjc^ious  Difpenfation*  Xut  if  Ijc  be  piefentco  to  a  fccoiiB  a  Brown.  45- 
ISenefice  bp  a  €)ub|ca,  be  mull  obtain  a  Difpenfation  be- 
fore IjiS  Jnftitution  to  tbc  feconU  libing.  2Dlp,  a  Cljap- 
lain  ertrao^uinarp  is  not  a  Cbaplain  toitljin  tbe  'Benefit  of 
21  H.  8.  c.  13  an6  14.  but  onlp  tljc  Cbaplain  \\\  SD^ninaip* 
lunjjmcnt  fo?  tljc  ^plaintiff ;  afflnncD  in  Cam.  Scacc.  bp  a 
^ajo^itp  of  one.  Note ;  i|)e  Ijas  no  toaitiniy  Cimc,  but  on= 
\\>  an  (£nttp  of  bis  l^amc  in  tbc  OdooU  of  OTbaplains.  a 
Cbaplain  toitljin  tbe  21  H.  8.  ougljt  to  be  cetaineo  unOcc 
Seal*  3  Cro.  424.  Godb.  41.  3f  tljc  ii^injj  babe  a  Special 
Citle,  ann  p?efent  genctallp,  'tis  boiti*  Hob.  302. 

Et  per  Holt  C*  %  Sftcc  SInflitution  ann  3!nriuaiou  a 
P?efentation  bp  tbc  J^ing  is  Vioic,  tbo'  it  be  ad  corroboran- 
dum,  but  be  muft  obtain  a  patent  of  erp^efs  <S?ant, 
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CHARTERS. 


Trin.  li  W.  5. 

W 


Cafes  vv.  3.  Holt  C*  3!*  *¥  X  7^    "^^^"^  ^^^^'^    CljattctjS    to    fie 
*'*'  m  «  /     ti^c!ug{)t  into  Court  on  '^tim, 

tDijen  Copies  of  tficm  map  te  ^an 
at  t&e  EoUjS;  ijut  iue  toill  compel 
t^em  to  ffiijc  pou  Stfifjt  of  tljem* 


Church  and  Church-wardens. 

Ball  'verfus  Crofs.     Trin.  i  W.  &  M. 

(I.)     f    "TPOB  a  }9?ofecution  in  tfjt  Ccciefiafficai  Court, 

I  saik.  164.    V      I     againft  tf)t  Jnfjabitants  of  a  C^apelrp,  fo?  not 

\J     papinff  totnattiis  t^e  Kepaitis  of  tbe  lp>ariflj 

^"^      Cfturcfj ;  it  appcarcn  on  tie  libel,  t&at  tijep  ne- 

uer  fjali  contrilJuteD,  but  altoapsi  burien  in  tfje  (|5otf)ec 

C^urclj,  until  about  tfjc  Cfme  of  Jibing  Henry  tfje  Cifffjt^, 

toften  tl)t  'J5ifi)op  tuais  p?ebaifeli  upon  to  confecrate  tijem  a 

'Burial=place,  ann  in  Confineration  t&ereof,  tbep  agrecD  to 

pap  totaartijs  tf)e  Reparation  of  tlje  ^otljec  Cijurclj. 

a  Lev.  loz.       05^  Holt  C*  3*  ^t  Commou  latu,  tlje  pariiftionersi  of 

I  IZdSc   ^^^^y  l^arifl)  arc  bounH  to  repair  tfjc  Cf)urc!j ;  but  bp  tlje 

a  Modiizi.  Canbn  lain,  tfjeiparfon  10  obMtn  to  Ho  it:  SlnH  in  London 

tljc  pariiTjionerxJ  h^  particular  Cuftom  repair  botf)  Cljurcij 

anil  Cljancel,  tijo'  tlje  Jfreeboin  is  in  tlje  Jparfon.     iperc 

tbofc  of  a  Cijapeirp  map  pjefcribe  to  be  etempt  from  re- 

pairinn;  tlje  ^^otljer  CSurcf),  toljere  it  OiSuriejs  anu  Cb2i(!en0 

Uiitfjin  it  feif,  ann  ijao  neuer  contributeu  to  it ;  but  in  tW 

Cafe  it  appears!,  tljat  tbc  Chapel  m$  onip  a  latter  Creation 

in  Cafe  anu  jfaijour  of  tfjem  of  tbc  Cijapeirp,  tJjcp  ba= 

nine:  burieD  at  tf)e  (^otijer  Cfjurcij  'till  Henry  tfjc  CigbtO'is 

'Cime,  auH  tijen  unUertooU  to  contribute  to  tije  Repairs  of 

tfic  fame. 

4  Hawkins 
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Hawkins  'verfus  Roufe.     Mich.  7  W.  5. 

AjLibcl  tuass  wbfOitcn  fo?  not  pamiiiy  to  a  Clmvcl)  Ente  -,     ( 2. ) 
tlje  Cafe  toas  tljuss:  3t  being  p?cfcnteti  in  tlje  conftffo-  ^anh.  560. 
rp  Court  of  tlje  a5ift)op,  tljat  tlje  Cljurclj  ano  Cfjancel  of 
D.  in  tlje  Citp  of  Exeter  tuaiS  out  of  Repair,  &c.  tlje 
Cljurcljtoartienii  of  tfte  fain  pariflj  mane  a  Eate  upon  tlje 
inhabitants,   totuams  tlje  Cljarije  of  Eepairing  tlje  fain 
Cl)urclj  ann  Cljancel ;  ann  alfo  Ijan  repaircn  tljc  Cljurcf) 
ann  Cljancel,  ann  beautifien  tljc  fame:  TBut  Hawkins,  luljo 
teas  a  l^arifljioner,  refufcn  to  pap  lji0  ia?opo?tion  of  tlje 
fain  Eate*    Clje  paintiff  Ijereupon  fuggeffen  fo?  a  p^o&i  5  ^^^J-s^p 
bition,  tljat  of  common  EigOt  tlje  Cljancel  ougljt  to  be  re- 1!'^°'^-  *"' 
pairen  bp  tlje  parfon  onlp ;  ann  furtber,  tljat  euerp  Eate 
fo?  tbe  Eepair  of  mw  pariflj  Cljiirclj,  fljoulD  be  mane  bw 
tl)e  parifljioners,  o?  tlje  greater  part  of  tljem,  ann  not  bj> 
ttjt  C&urcbtoarnensi  alone,  luitljout  tlje  otbers. 

Holt  C.  1.  3lt  10  bp  tlje  peculiar  ILaiu  of  tOis  l^ingnom, 
tljat  tlje  parifljioners  are  cljargen  iuitlj  tljc  Eepaire  of  tlje 
Tonj)  of  tbe  Cburcb  ^  befincss  tljijs  is  one  entire  Eate,  as 
lucll  fo?  Eepairing  tlje  Cbancel,  to  lubiclj  tbe  13£irifljionerj2{ 
are  not  liable,  as  fo?  Eepairing  tbe  Cburcb  to  \3)Wl)  tbep 
are  -,  fo  tbat  it  cannot  be  niftinguifljen  bolo  mucb  tuas  aO 
fclfcn  fo?  tlje  Ecpairs  of  tbe  one  ann  tbe  otber  feparatdp : 
ann  fo?  tljcfc  Eeafons,  a  Piobibition  tuas  granten  to  tbe 
tubole  ®uit  upon  tbis  Eate* 

Per  Cur :  mitbout  a  Special  Cuffom,  tbe  parifljioners 
are  not  to  repair  tbe  Cbancel  5  tbe  parfon  is  bounn  to  no 
it  of  common  Eigbt* 

Cafe   of  the  Farijh  of  St.  Swithiii   in  London. 

Term.  ibid. 

A%\x\t  being  b?ougbt  in  tbe  Ccclefiamcal  Court,  upon  .(  3-  ) 
a  Eate,  aiTainft  tbe  Jnbabitants  of  tbe  pariflj  of™58s, 
St.  Mary,  to  contribute  to  tbe  Eepair  of  tbe  Cburcb  of 
St.  Swithin,  to  tubicb  tbe  pariflj  of  St.  Mary  loas  uniten  bp 
tbe  $ia  fo?  Ecbuiining  tbe  City  of  i-ondon:  3t  Uias  moben 
fo?  a  p?obibition,  tbat  tbougb  IJP  tljis  m  tbe  Cburcbes 
are  unitcn,  ann  tbiS  Cburcb  is  become  tbe  parinj-Cburcb 
to  botb  parinjes,  pet  tbe  parifljes  remain  niftinat,  ann  m 
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:jnljabitcjntgi  of  Sr.  Swithin'js  cannot  make  a  Caj:  to  cfiavge 
tlje  inhabitants  of  Sr.  Mary'0. 

Hok  C>  %  in  arrjuinD;  tf)e  €afc  faio,  tljat  tfjccc  map  be 
a  Difference  bettuecn  fiictj  an  (anion  mane  bp  tf)e  patrons 
ants  CDiBinarp,  accc^cing  to  tfteir  o?liinarp  Potocr  bp  Laiu, 

21  Car,  1.  ann  an  anion  as  Ijere  matie  bp  2ia  of  parliament  •,  fo2  tljo' 
in  tbe  firft  Cafe,  t&e  Cljurcjies  are  uniteti,  fucb  (Union 
ticc0  not  make  one  tlje  pariibCljurci)  to  tlje  otljcr  pariflj, 
but  tljep  as  to  tijis  Refpea  remain  as  befo?e  -,  but  |)cre  tlje 
Cijurcb  is  become  tlje  ParifljCIjurcfj  of  botij parinjes,  anti 
t|)crefo?e  it  map  be  reafonable  tijat  botlj  tije  parifl^es  fljouin 
contribute  to  tijc  Eepairs  of  it* 

Cbis  Cafe  tuas  motseD  again  at  anotljcr  Dap  -,  anti  per 
Curiam,  no  p?cljibitien  fljaii  go,  fo?  notu  tlje  Cljurcl)  of 
St.  Mary  is  tal^eu  atDap,  anu  tlje  Cljurclj  of  St.  Swithin,  b^ 
tlje  evpjefs  Ollo^lis  of  tfje  as,  mane  t&e  parifli^Cljurclj  of 
botlj  parifljes,  in  all  RefpeSs  as  if  it  Ijati  been  aliuaps  fo ; 
ann  it  uias  not  tlje  3!ntent  of  tlje  €)tatute  to  oifcljarge  tbe 
pari'fi)  of  St.  Mary  fi'om  contributing  to  anp  pariO)- Cljurcl), 
as  tljep  uioum  be,  if  tljep  tuerc  not  cljargeable  to  tlje  jRepaic 
of  tljis'* 

37H.8.  C.21.  Holt  C*  3*  Ijere  fain,  Cljat  upon  an  (Union  at  Common 
Laiu,  0?  bp  tlje  statute  of  Hen.  8.  tljouglj  one  C^urcb  be 
unitcD  to  anotljcr,  pet  tljis  toes  not  unite  tlje  parifljes,  0? 
binn  tlje  parifljioncrs  of  tlje  Cljurclj  uniten,  to  refo?t  to 
tljc  Cijurclj  to  laljiclj  tlje  dnion  is  mane ;  but  it  i0  onip  an 
^ppiop?iation  of  tlje  one  Cljurclj  to  tlje  otljer,  bp  tubiclj 
t!)e  Encumbent,  ann  Ijis  €)UCceffo?s  of  fuclj  otljer  Cljurclj, 
fijnll  be  parfons  of  tlje  Cljurclj  uniten,  to  celebrate  DiUine 
^icruice,  &:c. 

Trin.  13  Holt  C.  3^«  ©f  common  Eigljt  tlje  Difpofition  of  Petos 
S'fcsw.  3  '^^  "^  Cljurclj  belongs  to  t&e  £)?ninarp,  but  tbe  Pariflj  is 
554-  bcunn  to  repair  tljemj  ann  it  isi  onlp  IRefiancp  tljat  mafees 

a  Eig^t  to  a  pefti  in  a  pariflj  3  fo?  if  one  purcljafe  a  Peto 
tbere,  ann  after  leases  tlje  Pariflj,  Ijis  3ntereft  in  xl\t  Petn 
is  gone  3  ann  if  Ije  (tiouin  return  again  Ije  muft  reneto  W 
3intereft;  but  if  a  perfon  ceafes  to  be  a  ]|)oufe-keeper, 
but  continues  flill  in  tlje  pariflj  as  a  longer,  ann  goes  to 
Cljurclj,  ann  is  tafeen  Jl^otice  of  as  a  parifljioner,  W  3n= 
tcrefl  tD^iclj  ije  fjan  in  tl)e  purcfisifen  peto  continues* 
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Britcon  njerfm  Standi/h.     Trin,  ^  Ann. 

Tlpe  J.^ai-fon  of  H,  JibcUcti  ajxainl!  Bncron,  fo!  not     c  4.  > 
comiiuT  to  Iji]5  pan'flj-COurcfj"  on  Sundays,  aniB  not  ?su!k.£8,s7j 
teceiuino:  tljc  ©ncramnit  at  iaikr:  Cfje  Cucftisn  tuas,  fS  ,5^'' 
CCLnjctljcc  a  paiiOjiona-  10  tiounn  lip  lavo  to  came  to  Iji^ 
otuit  parinj=Cijtirc(),  0?  toljctfecr  f)c  is  cf  cufcn  if  l^e  ijo  t6 
fomc  qtljei*  Cljurcij,  a0  it  appcarro  tljc  Plaintiff  5iof 

Jt  inajs  fuLTffcffco  fo:  a  p.'oljibition,  tfjat  ilyz  Dctfrmina' 
tiou  of  tlje  XoiiniifS  of  laarifljfS;  ^^tlO  tfjc  Intccp^rtatian  of 
tljc  Laiu0  of  tijc  Realm,    bcloiiffcu  to    the    Cempo?ai 
Couct0,  antJ  tijat  lip  tl;cm  no  Ci3an  is  bousiQ  to  ffo  to  W 
lpartflj^€()urcO,  fo  ijc  go  to  fomc  QTljui-cf;,  ann  tOc  Dcfcii^ 
Uant  Hid  conftantlp  rcfo^  to  anot&ci:  Cfjurclj.     ^nn  Dap 
fcefnir  ^\\iz\\  tip  tljc  Coutt  fo?  (jcariiiD:  €ounfcI  of  bot^  Linw.s.i43» 
%\U^;  it  Ujag  infiacn  affainft  tlje  l^?of)ib(tfon,  tijnt  hv  tijc  'S^. 
statute  I  Eliz.  c.  2.  etjcrj)  parinjioncr  is  obligeo  to  come  \  cro  {lo 
to  f)ffi  Patiflj-Cljiitclj,  iu!)icl)  Statute  10  ft(ll  in  jro?ce,  anD  iLcv.^kj?^ 
not  alteretJ  bp  anp  fiibfec)iiciit  as,  but  onip  bj>  t!je  aa  of 
Coleration  in  rcfpca  to  Diilbnters:   ©n  tIjc  o'tfjcc  ^iDe  it 
teas  anmltten,  t&at  tlje  ££lo?ti0  of  tije  @)tatute  i  Eliz;  are, 
t^at  eijerp  l?)arifl)ionei:  fljaJI  repair  to  W  Parinj-C()tirElj; 
but  tljat  tJjofe  mo?ti0  tuere  co?reaeti  0?  etplaineD  bp  fubfc- 
queut  €)tatutc0,  particularly  tfje  Statute  3  Jac.  i.  c.4.  bp 
luljic^  eijerp  iparifljiouer  is  rcquireD  to  repair  to  \i\^  parfflj- 
Cburclj,  0?  to  fomc  otljcr  CljurcD. 

Holt  C*  31*  Parifljcs  tuere  inaituten  fo2  tlje  eafe  tinti 
'Benefit  of  tlje  People,  anD  not  of  tlje  parfon,  tJjat  tljep 
miffljt  baue  a  place  certain  to  repair  to  iuljen  tfjcp  tfjougljt 
conijenient,  ann  a  parfon  from  Uifiom  tbep  Ijan  Riufjt  to 
receiue  Snflruftions :  ano  if  cDerp  13aria)ibner  is  obliijeQ 
to  00  to  W  Pariflj^CIjurclj,  tljen  tfjc  Gentlemen  of  Grays- 
Inn  anti  Lincolns-inn  muff  no  lonpt  repair  to  tfjcir  refpec^ 
tiMz  Cljapcls,  but  to  tfjcir  parifb^Cljurcljes,  otljcrtnife  tljcp 
map  be  compellen  to  it  hv  <£cclefiaffical  Cenfures*  Jpe 
Houbtcti  uiljetfjer  parifljioncrs  are  compellable  \y^  xf\t  ecfie-- 
fiaftical  Latus,  to  repair  to  tljeir  ParifljCfjurcbes  on  Sun- 
days ^  but  agrecD,  tJjat  it  tnas  not  commendable  f02  a  pa^ 
rifljioner  to  abfent  Ijimfelf  bumojouflp  from  bis  13)arihj,  at 
another  Dap,  tljc  Chief  Juftice  Ijeio,  tijat  if  a  $i3nn  repair--  aRoiiRcp, 
en  to  anp  otber  Ctjapel,  it  tuoulo  be  a  jjoon  ercufc  fo?  W  Vh  .^s 
notcorninff  toIjisPariflj^CIjurcb;  but  tben  Ije  muff  pleaD  407.  ' 
it :  f;e  alfo  fain,  tIjat  if  tije  piatntitf  in  tW  P2oljibition, 

O  o  tuajs 
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tna0  a  p?ofeireD  Cf)urcf)man,  ann  Ijis  Confcience  UioiilD  per= 
mit  !jim  fomctime^  to  go  to  tlje  ^eetinijis  of  Diffenter^ ; 
tljat  tlje  aa  of  Colcration  tuouiD  not  tmi^t  &fm  fo?  not 
comino;  to  Cfjurclj,  foi  t!)at  aa  tnais  not  matie  to  gilje  €afe 
to  fiicD  people*  at  laa  a  Eirte  tDajs  mane  fo?  a  Piolji- 
tJitfon* 

Powel  3!*  Clje  Eeafon  tul)p  patifl)ioner0  oufftt  to  go 
to  tficic  Patiflj=€f)urc5e0,  i$  not  fo?  tt)e  parfon'0  OSene^ 
fit ;  but  bccaufe  !je  Ijabing  cftargeu  jinrfelf  tDftfj  t!)e  Cute 
of  t&eic  S)oul0,  6e  map  be  enabled  to  UU  Cate  of  tbat 
Cbarge* 

%tt  Fees. 


CLAIM. 

Anonymus.     Hill.  5  W.  &  M. 

( I. )  j4  C  Nifi  prius  in  Middlefex,  a  jTine  anH  fiue  ^eatis 
»kinn.4i2.  /\  jjeinff  ffiben  in  Cbinence  upon  an  Cjeamcnt  in 
/~%  Xat  of  t&e  Citle  of  tlje  lelfo?  of  tbe  Plaintiff, 
tbe  Plaintiff  iljetoeti  tfjat  at  tlje  Cime  of  tlje 
fine  iebien  be  toajs  an  infant,  ant  tbat  tuitbin  tb?^e  ^earsi 
be  came  to  tbe  JLanii^  in  €lueffion,  ann  at  tbe  (Sate  of  tbe 
|)oufe  faiti  to  tbe  Cenant,  tbat  be  tua^  ^eic  of  tbe  ^oufe 
ann  JLant,  ann  fo?ban  bim  to  pap  mo?e  Eent  to  tbe  £)e= 
fentiant ;  upon  ^i)ic\)  it  toas  uemanneli,  if  be  entren  into 
tbe  5)oufe  tuben  be  mate  tbe  Demand ;  it  tna^  fait  no.  2Ip= 
on  tobicb  it  m&  fait,  tbat  tbe  Claim  at  tbe  (Sate  tnag  not 
fufficient,  tobicb  loajs  agteet ;  but  tben  it  toag  p?oteli,  tbat 
be  entereo  tbe  i^oufe  toben  be  mane  tbe  Claim,  tubicb  beino: 
eo  inftante,  it  toais  tiielt  enouffb* 

Per  Holt  C.  31*  €bo'  tbe  Claim  tnas  but  at  tbe  <Sate; 
but  aftet  it  appcaten  tbat  tbere  m$  a  Court  befo?e  tbe 
l|)oufe,  fo  tbat  tbo'  tbe  Claim  tuass  at  tbe  ©ate,  pet  it  toais 
upon  tbe  Lann,  ant  not  in  tbe^tteet;  ann  tberefo?e  it 
m$  rulcn  to  be  soon  toitljout  Clueiiion. 

4  ■•  Leonard 
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Leonard  n)erfm  Stacy.     Pafch.  3  Ann. 

TEcfpaf^  fo?  cntrinff  tljc  plaintiff' 0  fpoufc,  anti  tafeiiiD:  C  2-  ) 
aioap  Iji0  <Soori0j  Defendant  juffific^  bp  Virtue  of  a  <^  ^•'^-  '59- 
Ecpletiin,  out  of  tlje  ©Oetiffis  Court  in  London,  anD  a 
precept  tDereupon  to  J.  s.  an  ^'fficer,  anti  Dcfcntant  came 
in  aiD  of  Ijim*  plaintiff  teplies,  Cljat  lJcfo?c  tl)C  Cafeing 
atoap  t^e  (Soons,  fjc  claimcU  p?opcttp  in  tljem,  ann  gaDe 
Botice  thereof  to  tlje  DcfcnUant  5  anti  tljc  €iueftion  upon 
a  special  Clcroiff  iuais,  cailjctljcr  tljc  Caking  atnap,  aftcc 
Claim  of  P?opcitp  ann  Botice  tljercof,  Qin  not  make  liim 
a  Ccefpaffee  ab  initio  ?  ^m  per  tot.  Cur',  Cljat  te  tuais  a 
Crrfpaffee  ab  initio,  foi  tljo'  tlje  Claim  oug^t  to  be  to  tl^e 
©Ijeriff  0?  SJiRcer,  anH  a  Claim  to  a  Perfon  tljat  come0  to 
ail'tftancc,  10  not  enougl)  to  tlje  making  t&e  Ci:ecution  illc- 
cal,  if  tljc  fiDfiicec  Docs  not  Dcfilf  -,  pet  if  tlje  Claim  be  no-- 
tifico  to  ijim  tljat  come0  in  Sliu,  Ije  at  W  Peril  ouffljt  to 
Iiefiff. 

Jud'  pro  Qjier'  per  tot'  Cur'. 


COLLEGES. 

ParkinfonV  Cafe.     Mich.  I  W.  &  M. 


C  tDa0  motjen  fo?  a  Mandamus  fo?  Ijim  tQ  \yt  reffojcH  I  sh°^-  74. 
to  a  JfelloUifljip  of  a  Conege  in  Cambridge,  tuljo  fSor^H 


T 

■  tna0  aguallj)  poffeffeO  of  n  jfree&olD  t&erem,  but 
toa0  ej;pelleti* 
Per  Cur'  uenicii,  bccaufc  tljere  toag  a  (Uifito?  tljere :  0nli 
Holt  C.  3!*  faio,  tljat  eberp  College  Ijatl)  a  aifito?.,  eit&er 
bp  appointment  of  tlje  JTounUer  0?  t^e  laU)  -,  if  it  be  a  lap 
one,  tlje  jfountier  0?  Iji6  lpeic0 ;  ano  if  an  (Ecclcfiaftical  one, 
tbe  Xifljop  of  tlje  Diocefe  ijs  tlje  (Hifito?,  ano  from  tuljofe 
Sentence  tljere  i0  no  appeal  to  tljie  Court,  efpeciallp  in  \  \^^^  \l 


4- 


tlje  Cafe  of  a  leUoiufljip  of  a  College,  toljicb  i0  a  Cljing  Raym.  jd. 
not  at  all  concerning  tlje  Publick.    a  iFelloto  oj  Member  ^??- 
of  anp  College  of  ecljolar^  0?  Pljpfick,  are  on  p^iijate  3^6.        ' 
jfcuutiations,   aim  goljerneti  bp  particular  La\i)0  of  tbe 
roun5er0;  fo?  tuticlj  Eeafon,  tljiis  Court  cannot  take  Bo^ 

tice 
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ticc  of  tljeir  p^iuate  S)?rJinnnce0  :  'BcQDcs  ehnp  j'r!ioto  of 
a  CDlleije,  tufjen  |)c  i&  atimittcn  to  a  lellotuflji'p,  accepts  it 
untJcr  fmh  a  Connftion,  tijat  l)c  fljall  ftibmit  to  tiie  ©o- 
ijEtnmcnt  of  tlje  ^ffito?  of  tljat  College;  anti  if  anp  lujiu 
tp  IS  Done  to  Dim  bp  nn  infetio?  £Dif(Ccr,  !)is!  EemeDp  ijj  to 
^ap  of  appeal  to  t()c  OtOtoi* 

Xp  Holt  c,  J»  -CIjc  CoUeffcsi  in  tlje  aniiietfitiess  are 
lap  Co?po?ationjJ* 
4  Mod.  241.  3!n  tf)e  Cafe  of  Sr.  John's  College.  Cljc  aifit02  (0  mate 
ijp  tlje  Jfoimtiet:,  ann  t^e  p?opet  SiiiUffc  of  tfje  p?iijatc  JLaiDS 
of  t^e  College  5  Ijc  in  to  oetetmine  ©ffences  againft  tljofc 
Mm :  Xiit  tofjcrc  tlje  Lato  of  tl)c  laim  10  nifobepeo,  tlji0 
Court  tuill  tafee  Botice  thereof,  nottuitljffanuinc:  tbc  (aifi- 
to? ;  ann  tfien  t&e  pjopcc  ^ap  to  put  it  in  (£;cecution  i&  &? 

tlje  Witit  of  Mandamus. 


COMMITMENT. 

The  King  ^erfus  Kendal  a?jd  Rowe.  MIcIl  7  W.5. 


C  »•  )      If    Tl^SDB  a  EetUtn  to  a  ^Itft  of  Habeas  Corpus,  it 

Skin.  J96,     I      I     appeaten  tljat  tljc  Defennants  toere  committer 

\J     bp  tl)e  ©eccetatp  of  S)tate  anH  a  p?iup  Coun= 

^^^"^      feUo?  J  aim  tf)e  Caufe  erpjeffen  in  tlje  ^latrant 

of  Cottiirtftment,  toais  fo?  S^iQl}  Creafon,  fo?  being  aioing 

anH  afltfling  to  %it  James  Montgomery,  toljo  toag  CljatgeD 

toitb  ^igl)  Ctcafon  ann  fn  tlie  Cuffoup  of  a  ^^elTengei-,  to 
mahe  lji0  €fcape* 

€0  tl)i!S  Eetutn  federal  €j:ceptioniS  tnere  maUC;  to  ttt 
autl)o?itp  of  tt)e  Secretacp  of  €)tate  in  mailing  Commit= 
ment0,  &c.  anU  fo?  tljat  t&e  Caufe  toas  not  fufficientlp  e,t= 
p?eireD,  fo?  tf)t  ip?ifoncr0  toere  committeD  fo?  being  aflifl= 

ing  to  tl)e  €fcape  of  ^it  James  Montgomery  C^atgeD  tnit^ 

Dyer  196.  ^{qI)  Ctcafou,  tultbout  fljetDing  fo?  toljat  Creafon  ®ic 
James  tt)a0  cl)argcD :  anO  it  toais  fain,  tftat  tberc  ate  fome 
Creafon0,  fo?  tlje  teceitjing  0?  abetting  l^etfons  guiltp  of 
toljicl),  it  i0  not  Creafon,  &c. 

Holt  C.  31*   C^e  Commitment  h^   tfje   ©ecretarp   i$ 

goon :   "But  tl)c  Warrant  of  Commitment  is  not  ceir- 

tain  enouglii  it   noeis  not  ct^?efi5  fo?   tt&at  Cteafon 
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g'ic  James  Montgomery  tUilS  CljargCtJ,    tilljlCf)  16  UCCClTarV; 

fo?  tijc  DcfcnBantEi  Uiotiin  be  ijiiittj)  of  tly:  fame  g-prcics 
of  Crenfon,  as  ^k  James  urns :  If  fje  Unigi  guiirp  of  ivov 
imj  iXlo.r^  tfje  DcfehDUiits  ^culo  be  nlfa  jjuiiti^  of  tJjis 
EfiiD  of  Creafcii,  nnD  fa  of  tfje  otfjec  IMwi}^-^  anQ  f02  tins 
Eeafoti  tfje  luooie  Ccutt  nurceD,  tijat  tfjcp  fi^otilti  be  baiicD. 
as  to  tfjc  (Crccption,  tfjnt  t|?e  €on]mitment  cf  %i\:  James 
to  tljc  CuffoOp  of  a  (i^elfeitijct  loas  unlatuful ;  aiiD  tijat  (r 
ouffljt  to  Ija^c  been  to  tfje  Count j/  ©no!,  accc^ning  to  tlje 
©tatiitc  5  Hen.  4.  atiH  tI)CL*efo?e  fji's  3^nip2ifoiTment  brina 
unlatuful,  Ijis  efcapc  out  of  fuel)  uniatcful  Cuffotipj  xmfi 
not  tpin;l)  Cteafon :       «      . 

Holt  C.3.  Uoubtcn  It  in  tljisCnfe^  fo?  tfiouirlj  Oc  tiiD  not  » And.  15^7. 
npp?ot3e  of  tijcfc  Commitments,  unlefs  fo?  a  fl}o?t  Cime, 
in  02I1CL-  to  t6e  ©{fenoer's  beino;  etamincti,  before  Ije  is  com= 
niitteti  to  (Sao!,  toljicf)  is  fo?  tfje  X^enefit  of  tlje  p?ifoner, 
as  tfjcte  map  be  Ecafon  not  to  commit  fjim ;  pet  ijc  faiti, 
tijat  fuclj  Commitment  to  a  a^eflTenpr,  aitljoufflj  it  be  k- 
reffular,  it  is>  not  boiD,  tijeccfoje  tijc  Cfcapc  toouin  be 
Creafon* 

The  King  ^erfus  Bethel.     Pafch.  7  W.  j» 

Holt  C.  J.  Tjf  Eunices  of  tlje  Peace  commit  felony,  it  is     C  2. ) 
1  to  tlje  deeper  of  tlje  l^^ifon^  but  tufjece  tf)c  ^^'"^  ''» 
Couct  commits,  'tis  to  tlje  ^Ijeriff,  tnijo  i^  tijeit  Officer,  ^' 
to  luijom  tlje  Couut  muft  aiuatu  a  Capias,  ann  not  to  tije 
l^eeper»    3!t  Hoes  not  appcat  tfjat  Bethel  loas  in  Cjcecution, 
fo?  a  Commitment  to  tfje  ©aofer  is  not  anp  Commitment 
in  Crecution  ^  it  mult  be  to  tfje  ©tjctiff,  tfje  ©aofec  being  '  kV^'^' 
but  an  unnet  ©fRcct;   ann  it  mafxcs  no  Difference,  tf)at  '^''^•^°^- 
tfjis  Commitment  Urns  in  Court,  beinn:  tijere  in  aim  of 
p?ocefs:  ^fe  in  tfjis  Court  cannot  commit  to  tfje  (Saofer^ 
but  to  tfje  €)fjeriff;  fo?  tfjougfj  toe  fja^e  a  ^aritjaf,  ann  a 
|3?ifon  of  our  otan^  yzt  me  map  commit  to  tfje  5B)fjeriff, 
ann  toe  fjabe  often  committen  to  tfje  Gate-houie.     'Cis 
true,  tfje  ^aofer  muff  talie  Botice  of  a  Commitment  to 
I)im,  on  tf)e  Eeturn  cf  a  Habeas  Corpus;  but  it  is  no  otOcr= 
loife  pot!  tfjan  as  fje  is  S)crliant  to  tfje  ^fjeriff :  $lnD  tfje 
Latu  taf^es  Botice  of  a  ©aofer,  as  one  tf)at  fjns  tf)e  aSual 
Cuflonp  of  tfje  (gaol ;  fo  tfjat  it  is  criminal  in  fjim  to  fuffcr 
a  Doluntarp  Cfcape.    €fje  p^ifoner  tuas  remanneo,  aim 
put  to  f)is  ffiUcit  of  (Srro?.    i  Salk.  348. 

P  P  CO  M- 
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Bird  verfus  Stroud.     Trin.  8  W.  j. 

(  I-  )    TTB  aaion  on  t^c  Cafe,  tlje  pinintiff  tieclaren,  t^nt  l)t 

5  saik.  1*.     I     jjj^jj^jy  poircffen  of  a  Cenement  to  tt}{)ic!)  &c  ijao,  anu 

I     ouQ;|)t  to  Ijnue  Common  of  paffure  \\\  a  ccttain 

lS)lace,  tfie  Defentiant  Jjnti  UigijeD  Concp-Xo?oufflj!EJ 

ti&Cre,  per  quod,  &c. 

Co  tf)is  Deciatation  tf)cre  tnajs  a  iDcmurrer,  upon  toljiclj 
tf)c  JpJlainti'ff  ijan  lungment  in  c.  b.  ann  on  a  mxit  of 
Ctvo?  in  tljiis  Court  tfjat  3urigment  lua0  afRcmcH  %  C()c 
€)&)cftion  toad,  ti^at  t&e  plaintiff  ban  not  fbeUJCt  anp  €itlc 
to  t&iis  Common  tip  ®?ant  0?  P^cfctiption* 
» cro.4j.  Holt  C.  %  Clje  aaion  i0  crounncD  upon  t^e  IpolTcfllon, 
Iv'ent  556  ann  bp  tu&at  appcatjs  tf)e  Defendant  i^  a  meet  S)trangec; 
ijeOnesJ  tIjeCitle  is  not  tta^etfafale,  but  to  be  ffiijen  in  C^ 
Uinence  upon  tf)e  €tial  of  tl)e  JlTue,  tijecefo^c  it  neeli  not 
be  fljeton  5  anti  fo  it  tuas  aniuUffec* 

Crowther  ^erfus  Oldfield.     Pafch.  2  &  4  Ann. 

(2)  r^^%€  fo?  tJiftutbinff  tSe  Plaintiff  in  enioping  Com- 
iLutw.4(j.  \^_^  j^^gj,^  appurtenant  to  &isi  ^J^elfuage,  fet'tinn;  fo?tij, 
Moci.c«i.ip.  ^^^^^  ^^  ^^^  ^^.^^jj  ji^  ^  ^QxxKz^  ann  ten  acres  of  LanJ,  &c. 

parcel  of  tbe  ^ano?  of  w.  toljicij  Ije  beiu  bp  Copj?  of 
Court-Eon  in  ifee,  acco^tJino;  to  tlje  Cuftom  of  tfje  fain 
$9ano? ;  but  nin  not  fap  Ad  voluntatem  Domini ;  ann  tfjat  ije, 
ann  an  tlje  tenants  of  tbe  fain  c^ano?,  ijan  €ime  cut  of 
^inn  Common  on  tfie  eaaftejs  of  tlje  fame  ^ano?,  fo?  all 

XeaftjS  levant  and  couchant  upOU  tljeit  CoppDolOS  j    ann  Ije 

tnas  nifturben  bp  tl)e  Dcfennant* 

Clpon  Bot  guiltp  pleanen,  tlje  Plaintiff  ban  a  Clernict; 
but  becaufe  tbofe  KLlo^ns  toerc  left  out  of  tlje  Declaration, 
ann  it  nin  not  appear  but  tbe  Plaintiff  migljt  bane  a  ifee^ 
fmiple  at  Common  latu,  ann  tben  be  fljouin  baiie  p^cfcriben 
in  W  oton  Bame  -,  tnbercais  be  ban  p^efcribrn,  tbat  be,  as 
Cenant,  ann  all  otber  Cenants  of  tbat  93ano2,  ban  Eiffbt 
of  Common  tbere :  aitbo'  tbis  toas  after  a  ClerniS,  mbicb 
ban  founn  tbe  Cuaom  of  tbe  Q3ano?,  ann  tbat  tbc  Lanns 
c  toerc 
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tuevc  pared  tijereof,  vn  tlje  ^'uDgmeut  m&  rdrrftcn,  in 
C.  B. 

a  Mltit  of  Crto?  being  f)cr£upGn  bscufffjt  in  tfji'y  Court,  3  saik.  i., 
it  mass  agreeti,  tfjat  a  Silvan  cannot  lis  a  CcppIjoiDcr,  no>  an  '*• 
Cftatc  be  a  Copi'Oolu  €ftatc,  tuo'  it  be  ficin  per  Copiam  Rotu- 

lorum  fecund' conluetudinemMancrii,  unlCfS  it  bC  alfo  ad  vokin- 

tatem  Domini.    TBut  It  \ua3  atijut^ri,  tljat  tf)e  Piai'ntiff  Ija3  i  oo  4,8, 
t&c  polTcfiion,  anti  tl)at  10  fufficicnt  aijainft  tljz  Dcfcntiant,  ^^ro.  5,5 
tuljo  ifi  a  stranger,  ann  a  OIIronn:-nocv :  mWri  is  iierv  'M^'^.y^- 
trtic,  but  if  l)t  Uiil!  fet  fo?tb  a  tZLitlr,  as  ijc  ijaD  none  in 
tbifii  €nfc,  anu  tijat  Citlc  in  inconftftcnt  in  itftlf,  a  (linUi 
tuill  not  belp  it^  noto  Ijcte  ijc  eouiti  ijaDc  no  Citlc  ae  a  do-- 
pVboIDcr,  becaufc  it  Ootb  not  appear  tljat  lie  IjcIO  ad  vokm- 
tatem  Domini,  anU  Ijc  coulu  |3a\3C  none  as  a  jFtcebofticr,  be= 
caufe  f)C  Dab  pjcferibeb  in  tbe  s^anoj;  fo  tfjat  Ijis  Citie  be-- 
inij  nbfurb  anb  inconfiftcnt,  tije  Declaration  mufl  be  iil; 
anb  fo?  tbat  Ecafon  it  fjs  fjcre  faib,  tfjc  Jubgment  in  c.  B* 
toajs  nolo  affirmeb  in  tbid  Court* 

Holt  C*  3\  a  CopPboIber  batb  Kiubt  of  Commoit,  titf)Ct 
ajs  belonging  to  W  Cltate,  0?  to  W  Ji^anb*    CBbetc  it  be* 
Jongs  to  bis  ettatCj  anb  as  fucb  be  claims  €ommon  in  tbc 
3Lo?o's  ffiliaffe  tberc,  if  tbc  CopPbolb  is  infrancbifeO,  tije 
Common  is  !o(f  anb  cninguifljeb,  after  tbe  CRate  is  gone, 
Cbe  otbet  Common  as  belonging  to  bis  lanb,  viz.  lubere 
a  CopPboIbct  batb  Conmion   in  tbe  2Iiaftes  of  anotbec 
^anof;  in  tbat  Cafe  tbe  Common  is  not  Io(!  bp  an  Jnftan- 
cbifement  of  tbc  Coppbolb,  becaufc  tbougb  tbe  Cftate  is 
gone,  tbe  Lanb  (till  continues*     ^nn  tbe  Cbief  Juftice 
tbougbt,  tljat  as  tbc  liJleaoings  biere  bere,  tbc  Common  » saik.  5^;, 
migbt  be  faib  to  belong  to   tbc  Copj^bolb   Ccnement,  s-^^- 
fincc  it  belongcb  to  tbe  Coppbolb  Cftate ;  fo?  tbat  lubicb 
belongs  to  tbc  Cftate  belongs  to  tbe  Crncment*     SnU 
ti\t  Court  bclb,  tbat  nolo  after  Clerbia  tbts  Cftate  of  tbe  cro.  jae. 
Plaintiff  muft  be  tafecn  to  be  a  Copi'bolb  Cftate,  becaufc  it  185.499. 
is  botb  laiD  anb  foimb,  tbat  tbc  Cenements  lucre  parcel  ,9°"  J,";; 
of  tbe  ^ano?;  anb  tbat  bp  Cuftom,  tljc  plaintiff,  as  a  i  )on.  319. 
Cuftomarp  Cenant  bas  Common ;  all  lobicb  is  impoflible, 
unlefs  tbe  Cenement  loas  CopPbolb^  anb  tberefojc  muft  be 

fllppofeb  fucb,  tbOligfj  tbc  caJO?bS  ad  voluntatem  Domini  toetC 

omitteb* 

!l)cre  it  is  faib  tyc  Jubgment  bias  rebcrfeb,  after  great 
l^eliberation. 
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CONDITION. 

Atkinfon  'verfus  Morrice.     Pafch.  13  W.  ^. 

C  I-  )      TT^  ^^^^^  ^^^^^^  ^^^^  ^*  ^J*  at  Guildhall.     M.  HQVtCU  t& 

cafesw.  3.    I    giijc  A.  fo  miicb  fo?  tlje  mc  of  a  Conclj  nnti  Ipo^fcsJ 
'°^'  I    fo?  a  ^eac,  anH  A.  agtcen  fuctljcc  Ulitlj  M.  to  fercp  tljc 

-•^  Coaclj  in  Eepair*    3!t  tnais  aijetceo,  tijc  Coadj  nnu 
|)o?re0  toccc  tidiljcretj  to  M.  but  notljing  of  tIjc  Repair. 

auD  Holt  €♦  %  IjcItJ  upon  tftfsi  €t)iDrncc,  tljat  llepatc^ 
ing  tuasj  not  a  Connition  p?ccelient,  ano  tijcrefo^e  necD  not 
be  aijcri-eti :  Xut  if  tlje  agreement  IjatJ  been,  tljat  A.  fjan 
agreen  to  giue  M.  a  Coaci^  ann  Cpo^fes  fo?  a  fear,  anH  t^ 
repair  tbe  Coaclj,  ant  tf)at  fo?  t^at  M.  p?omifen  fo  mucfi 
^onep,  tf)en  tlje  Eepairing  bat  been  a  ConDition  p?ecc5ent 
necelTarp  to  be  aijerret*  i^nti  tbo'  in  tbis  Cafe  it  tuag  not 
e]cp?eflp  aberretj,  tbat  M.  bat  tbe  SIfe  of  tbe  Coacb  fo?  a 
^ear ;  pet  it  beino;  fait  it  tuasi  teliberet  to  U\vi,  it  fljall  be 
fo  intentet,  if  tbe  contrary  be  not  fljeton  on  t\)Z  Defen- 
tant'd  Site, 
ant  Jutffment  pro  Quer.  abobe, 

Pullerton  'verfis  Agnew.     Trin.  2  Ann. 

(2)     QCire  facias  agaiuif  'Bail,  recitiuff  a Eecoffni?ance tafeen 
J  saik.  172.  ^  j'j^  jjjp  -jT^^mg  Qf  l^jj^jj  William  3.  tufterein  tbe  Contition 

toajs,  tbat  tbe  Defentant  fljoult  renter  W  IBotp  Prifona: 

Mar.  Mar.  Dom.  Regina;  nuncj  it  toaiS  UrO;et  tbat  tbe  Conti= 

tion  toais  impofllble,  ant  in  Confequence  tbe  jRecognijance 
finsie, 

Et  per  Holt  C>  31*  ^b^te  tbe  Contition  ijs  unter-tt)?itten 
0?  into?fet,  tbere  tbat  onlp  i$  boit,  ant  tbe  €)biiffation 
fingle :  'But  tobere  tbe  fiDbligation  i$  l^art  of  tbe  JLim  it 
Co.  Lir.  206.  fjif  if  th^  Contition  be  impolTible,  tfie  £)bli0ation  ijs  boit* 

]  Leon.  189.  ' 
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CONFESSION. 

Jones  'verfiis  Bodinghaln.     Triil.  8  W.  J. 

IB  Crcfpafs  fo?  taltino:  in  Ai  Dcfeimnnt  juffifien  a  Ca^  C  j-  ) 
hino:  in  B.  bp  p?occ05  Ulitf)  an  impoflilUc  Tefte,  virtme  '^''''"  ''^• 
cujus,&c.  ann  tcauccfcn  t^eCaUing  in  A.^tTuctDass  loineQ, 
anD  founU  fd?  tlje  Plaintiff,  ann  Damarjcg  affeffeti, 
'EIjisj  3iruc  iuajs  Ijcin  immaterial;  fo?  it  is  a!!  one  lubete  tije 
Defcnnant  took  tljem,  fincc  toitbout  GiUarrnnt,  tijc  L^^ocefjS 
beinff  iJoiU;  it  toass  mo^eu  tfien  fo?  a  Repleauer* 

Et  per  Holt  C.  J»  3t  cannot  be  wfjece  tijcre  i&  a  CrcC  cro.Eiii. 
paf0  confeffcD*    €f)c  aemia  uias  fct  afine,  ano  a  ©Iltit  of  Hl^  cafcs 
Jnqitirp  atuarncTi  -,  bccaufe  tlji:  JITue  being  immaterial,  tbc  2, 5.' 
3")urp  ijan  no  PoUiee  to  enquire  of  Daman;c0«    Cbe  l^lain-  ^L^n^-s 
tiff  bnti  3utin;ment  on  tbe  Confeflion,  anU  not  Upon  tljeaer--  \  Lev"'?*- 

llift*     Vide  Mo.  d^d.     Yelv.  89.     iCro.  25,  214.     Hob.  327.  2  Lev.  15 j. 
2  Ro.  99.     3  Cro.  722,  778,  227,  214,  445.      2  Cro.  678. 
t  Saund.  128.     Ray.  458. 

Hill.  9  W.  3;    ^t  Nifi  Prius  at  Guildhall,  coram 
Hole  Chief  Juftice. 

Indebitatus  AfTiimpfit  vcrfus  A,  anj  B:  anH  31UUgment  ver-     (  2.  } 
fas  A.  bp  Default ;  B.  pieaneo  papment  j  ann  JifTue  tbcrc-  \  s\'ind.\';^. 

upon,  Cro.  El.  701. 

Et  per  Holt  C,  3!.  Bo  Jfinliin0  upon  tbiis  llTue  can  niO 
cfjarge  A.  fo?  be  bas  confelTeo  tbc  OLlbole* 

GiOe  Bargain  and  Sale,  anil  Bonds. 


Qq  CON' 


I^O 


Carthew 

416. 

5  Mod.  394. 


3E.  3.  19. 
7H.4.  51. 
Yelv.  46. 
a  Cro.  42. 
I  Saund. 
128. 

Kaym.  iSo. 
F.N.  B.  106, 
I  Lev.  2  7  5, 
292. 
a  Keb.  473, 

476, 497- 
Style  379, 

451-  . 


CONSPIRACY. 

Savill  'verfiis  Roberts     Mich.  lO  W.  5. 

OB  a  Ultit  of  Crro?  of  a  Jtitijjimnt  (n  C.  B.  in  an 
asion  oit  t^e  Cafe  in  Bature  of  a  Confpirac?, 
b^oitffljt  bp  Roberts  aijninft  Savil  anu  otljrrs,  fo? 
malicioiiflp  cntifing  fjim  tOc  fain  Roberts  to  be  in- 
HiaeD,  tuitl)  ctfjcr;  l^hfone,  of  a  IRiot,  of  luljicb  Ijc  Ijan  been 
milp  acquitted.  Clje  plaintiff  in  tljc  Ciaion  ijan  a  CUcDift; 
nun'  upon  ^potion  in  tfjc  Court  of  Common  pieas  in  arreff 
of  Junijmcnt,  luljetljer  tljiis  aaion  Uioulu  iie  0?  not,  it  m^ 
ijcin  tijat  it  teouIO* 

after  federal  Debatejs  in  tW  Court,  tlje  lungmcnt  toais 
nffirmcn. 

$lnti  Holt  C.  J.  faiti,  OSecaufe  t(?c  plaintiff  ftatf)  fuffereD 
Damaffc  in  iji^  P?opcrtj),  tijisi  ^Sion  luiU  lie.  ifo?  no  09au 
tobo  i£>  iutiiaeD  can  be  mTcljarffcD'  0?  acquitten,  Uiitfjout  con- 
fincrable  Crpencejs  laiD  out  to  tiefenti  bimfelf,  ant>  tberefoie 
tfje  aaioh  iss  maintainable  fo?  tije  Eeparation  of  tljat  ILofi?. 
€ijcre  i0  a  Difference  bettueen  ^ftion  on  tlje  Cafe,  VaWi)  10 
in  nature  of  a  Confpiracp,  ann  a  C21rit  of  Confpiracp  at 
Common  Latn  -,  fo?  in  tijiss  Cafe  tlje  Damage  fulfainen  ijS 
tbc  «©?ounti  of  tlje  aaion,  hut  in  tbe  otfjer  it  i0  founten 
mecrip  on  tbe  Confpiracp*  ann  if  tlje  Defenuantis  are  con^ 
Mist}}]  a  Dillainoujs  3'uriffment  i^  ffiben  againfttljem;  tljere^ 
fo?e  tbe  Mtit  of  Confpiracp  Uotb  not  pioperlp  lie  in  anp 
Cafe,  but  toljcre  it  tnag  to  intia  tbe  pcrfon  of  ^reafon  0? 
iFelonp,  bj)  toljiclj  biis  life  toajs  put  in  Danger ;  anU  all 
otber  Cafcfi  of  Confpiracp  mentioned  in  tlje  TSoofejS,  toerc 
but  asicns  on  tlje  Cafe.  Bolu  bere  tbe  Jurp  ba^inij  founti 
tbat  Roberts  m$  intJiSet  maliciouflp,  anti  toitbout  Caufe ; 
tbo'  tlje  JnHiament  tuas  but  foj  a  Crefpafg,  pet  'tijs  reafon 
able  tbe  Plaintiff  fljouin  babe  JutJjymcnt  fo?  tbe  Jlofs  Uibicb 
H)t  Juro?!S  finU  be  batb  fuftainen  bp  tbe  malicious  P?ofecu^ 
tion,  mane  bp  tbe  Defcnnant  in  tbe  principal  aaion.  €bo' 
tuitbal  tbe  Cljief  Jufiice  erp?eflp  tieclareu,  tbat  tbcfe  kinti 
of  asioffg  ouffbt  not  to  be  encourapD  3  ann  tbat  tlje  IJubge 
before  t»bom  anp  of  tbem  arc  trieU,  fl)OUlli  bolti  tbe  piain= 
tiff  to  a  p?oof  of  ej;p?tf0  i^alice  in  t\)t  Defenbant,  in  tbe 
p?oCecution  bp  tnap  of  IJnCiSment  j  fo?  otbertsife  tlje  plain- 
tiff mull  be  nonfuit. 

2  Muriel 


CONSPIRACY,  19 


(2.) 

Caf 


Muriel  'verfm  Tracy,  Jenkins  and  others.     Pafcli. 

^  Ann. 

IC  toad  nu  asian  of  tlje  Cafe  in  JOfltiirc  of  n  Coiifpirarp,  ( 
tDl)crciii  tlje  plaintiff  neciarcD,  xlM  tfjc  DefciitJants,  iij)  Mod 
Confpiracp  bctiuecii  t()mi  IjaD  to  Uei:  anti  oppKffi  Oim,  DiQ,  '^^' ' '°" 
ftp  pretence  of  a  enarrnnt  from  a  certain  Juificc  of  peace, 
artell  Ijim  tfjc  plaintiff,  nno  carrp  im  before  tfjc  fnin  3u- 
itice,  toljo  at  tije  perfuafion  of  Tracy  refiifcD  to  bail  biuij 
tljo'  jjooO  'Bail  tua0  tenoereD  -,  on  tufjiclj  be  tuas  committen 
to  P?ifon,  U)f)crc  fucb  €)iim0  of  ^gonep  toere  erto^en  from 
fjim ;  ano  it  inm  not  fain  in  tljc  Declaration  tljat  it  tuais 
loitboiit  probable  Caufe* 

Holt  €♦  %  €be  Circumftances  of  tlje  eiiiuence  fljeta  it »  vcnt  s^ 
to  be  all  one  €i)Ain  of  $©alice-,  nno  if  tbe  Declaration 
iDcre  0OOti,tljeOiDence  tuoiilD  maintain  it:  15ut  tbcDccla' 
tation  is  ill,  fo?  not  allenLTing;  it  to  l)nu  been  Oone  luitljoiit 
piobable  Caiife  -,  anti  tljcrc  can  be  no  Confpirncp  in  takinir 
up  one  bp  a  legal  Klarrant,  efpeciallp  it  not  hcinQ  fo  JaiD ; 
tljerefo^e'  be  loilleD  tbem  to  toitljo^alt)  a  Into?.  Cbis?  beino: 
in  il^atnre  of  a  Confp'racp,  tfje  Cljief  Juftice  faiD,  311  miffbt 
be  acquitted  to  one,  ann  Ije  foimb  ©iiiltp* 

a    ts   '  :  :  ;■ 

The  Queen  ^erfus  Beft  (^  al\     Trin.  3  Ann. 


r-pj 


'p€  Defentiants}  toere  intiiaeu,  fo?  tbat  t^ty  being     Cs) 
^    fcantJalou0  ano  tuickeD  Perfons,  in  o?tier  to  oppjefs  M"<^-  cac 
antmefame  one  P.P.  ano  to  set  to  tbemfelBes  unlainful  ;^"i^.,y^ 
(Sains  of  ^onep  from  bim,  tfjcp  Dio  falflp,  toickeDlp  anD 
maliciotiflp  confpire,  contribe  aiiD  agree  among  tljemfeiues, 
falflp  to  cbarge  tbc  faiD  P.  tiiitb  beinfl;  tbe  ifatber  of  a  03a-- 
ilarlJ  CljilD,  tuitb  mbom  t&ep  p^etenncD  a  certain  OLlomart 
to  be  tfjen  bii^  -,    anti  tbat  in  ptirfiiance  tbcreof,  tttty  tiin 
falflp  affirm  f\im  to  be  tbe  Jfatber.    Cbere  teas  a  Demurrer 
to  tljis  JnDiament,  anu  fcberal  e.cceptioni?  mere  talten  to 
it ;  fo?  not  auerrino;  tbat  P.  inas  not  tbe  latljer  of  tbc  faftJ 
Cbilo,  anti  tbat  be  tuas  innocent,  &c. 

Holt  C.  Zu  a  Confpirncp  to  cbarge  falflp  is  intiiaaiile, 
ibut  tbe  partp  ougbt  to  fljeio  bimfelf  to  be  innocent »  fo| 
people  map  la'tufullp  meet,  nnD  contribe  anu  agree  to  cbarge 
a  guiltp  pcrfou;  antJ  to  fap  tbat  tbep  met  aiiD  agreeti  to 
cbargc  falflp,  J  tbinl^  tBtll  not  be  enougb,  toitljout  fijctoing 

tbe 


l?z  CONSTABLES. 

tl)t  Jfountiation  of  tlje  JTmntp,  viz.  tlje  pactp'ss  Jnnocencp^ 
Ziia  Ijere,  if  tlje  Orfenonntis  (jan  pleaocti  Bot  (55ui!tp,  tfjep 
mud  Ijaue  fiecit  acqiittteti*  Juoceti  tOis  iss  net  an  3^ntJia= 
icro.  ijr.s.  ment  fo|  a  fo?mcli  Confpicacp,  luljiclj  require?  an  infamousi 
Hob.  11$.  jutigment,  ann  JLofs  of  Liberam  Legem,  30  Upon  (Honijiaioa 
tin  Slttaint,  ann  foi  mljiclj  an  3nDianicnt  luill  not  lie  'tiliac^ 
quittal,  o|  Ignoramus  founn*  Oout  tljid  fcem0  to  bc  a  €on* 
fpiracp  0?  Confeoeracp  to  cijarge  one  falflp,  tuljiclj  fure  10  a 
dcime ;  ann  it  ijx  a  Crime  fo?  federal  J^erfons  to  join  anD 
agree  toget!)er  to  p?ofecutc  a  J^an  Eigljt  02  COrong :  Jf  in 
an  Jnniament  fo?  fucf)  ConfeDcracp  pan  p^oceeD  furtljet, 
ann  fljctu  a  legal  5P?ofecution  thereof,  tljere  you  niuft  fljeto 
tt)t  Cijent,  a0  Acquittal,  &c.  but  tu&ere  pou  reft  upon  t&e 
Confetieracp,  it  tnill  be  luell  toitbout  mo?e» 

Per  Cur.  Cl)i0  i$  a  Confpiracp  to  ctjarge  tne  falflp  toitS 
lo?nication,  Inljicl)  tbo'  it  be  no  Crime  at  Common' lato, 
pet  i0  punin)able  in  tl^e  spiritual  Court ;  anQ  a  Confette- 
racp  to  cljarge  toit^  a  Cl)ing  tljat  10  a  Crime  bp  anp  latu, 
10  inUiaable* 
fimgrnent  thereon  foj  tbe  €iueen* 


CONSTABLES. 

The  King  ^uerfm  Bernard.     Mich.  8  W.  ^. 


(1.)    y^^B  an  3!ntiiamcnt,  fetting  faitf\  tljat  Bernard  toas 

t  saik.  502.  ■       1  cljofcn  Conltable  in  a  Corporation,  acco?ning  to 

\^#  tit  Cuftom  ttere,  in  Hue  manner,  ann  Ije  refufen 

^■^     to  talte  upon  tim  tf)e  Office ;  to  toljiclj  31nniament 

tijere  toa?  a  Demurrer* 

5  Mod.  127.      Holt  C.  31*  3t  Common  tato  all  Cohffable?  toerc  cbofen 

r>5°54i. ''  t""^  tobetber  by  tbe  ©tetunrn  0?  tbe  homage  Jurp,  im  been 
I  Buift.  1 74  a  great  Ciueffion*  Tut  tnitbout  £lueftion,  a  Corporation 
of  common  Rigbt  cannot  cbufe  a  Conftable.  'Ci0  true,  by 
Cuftom  tbep  map  no  it,  a0  babing  tbe  (Sobernment  of  tbe 
Place  repofen  in  tbem^  but  tben  tbepmuft  prefctibc  for  tbis 
libertp* 
2 

Cafe 


CONTEMPT,  195 


Cafe  of  the  Village  of  Chorkj.     Trin.  1 1  W-  5, 

T^3!S  linage  ta^Jiun;  no  Conffabic,  bp  an  £>mt  of     (2.  > 
ecmone  tljc  Jufticcs  of  Peace  nppntiitc'ti  one  to  fccljc  '^^^^^-^ih 
tijere :  €tfm  9iitl)o?itj>  luljcrein  U)a<5  contefteD. 

%v  Holt  C>  3!»  CI  atllage  anD  a  Conftnble  are  (Io?reIa. 
ti^c0',  Init  a  f)m\\tt  Ijas  no  €onnafa!e*  ann  tfjo'  a  donfta^ 
ble  map  be  cljofen  in  tlje  Courn  oi  tect,  tlje  Juftices  of 
l^eace  fia^e  all  along  cterciCcri  a  poloeu  of  appointino:  Con- 
ftables,  ant  m  luiU  inteno  tfjat  tfjcp  \)^u  a  fufficicnt  3it- 
t!)o?itp  fo?  it ;  but  tlje  statute  13  &  14  Car.  2.  c  12.  giuejs  ^on-n^- 
tijem  l^dtoec  to  Do  it  onip  in  tlic  particular  Cafes  tljcrcin 
mentioned,  anc  as  to  tfjc  autijojitp  of  a  e:otiftabIc  out  of 
flis  pariflj  te  fain,  3f  a  e^iirrant  be  oiresen  to  tlje  Confta- 
blc  bp  JI5ame,  commantiino:  Ijini  to  execute  it,  altljo'  ije  is 
hot  compellable  to  go  out  of  Ijis  oton  p^ccins,  pet  Ije  map 
if  be  U)ill,  ano  ftjall  be  lUftifieD  fo?  fo  Doing :  '^in  otljer-- 
ttJife  if  tb^  ©Warrant  be  DireaeD  generallp  to  all  Conftables, 
&c.  berc  no  donftabte  can  crecute  tlje  fame  out  of  bifi  P?e^ 
cina,  foi  it  fball  be  tahen  refpeaibelp. 

Per  Holt  C*  31*  Bo  ^m  tljat  Keeps  a  Publicli  Jl^oufe  Mod.  cac 
ouffljt  to  be  a  Conttable*  **• 


CONTEMPT. 

TolerVC^Ji.     Pafch.  11  W.  3. 

A    an  Jnfant  fueD  a  mtit  of  appeal  againft  B.  as     (  1. ) 
Ipelr  to  C.  foi  tbe  S^urDer  of  C  anD  D.  teas  '  saik.  i?^, 
aDmittcD  as  Prochein  amy  to  A.  after  tbe^rit  '"• 
•    Uias  fueD  out,  anD  before  it  tnas  reto?nable,  at 
tbe  Dap  of  tbe  Eeto?n,  tbe  Court  luas  mobeD'tbat  tfje 
€)beriff'mi0ljt  retom  Ijis  OJrit*    Cbe  ClnDer^^beriff  in  W 
€tcufc  fbetoeD,  €bat  tbe  anfant,  tnitb  fome  of  W  Kela* 
tions,  came  auD  requireD  bim  to  Deliber  tbe  oarit  to  tbem, 
anD  tbat  be  Deliber'D  it  acco^Dinglp*    3t  toas  infifleD,  tbat 
ft  tnas  iifual  fo?  tbem  to  Deliber  airits  bacfe  to  tbe  part? 
toben  oeOreD;  anD  tbo'  tbe  plaintiff  m$  an  Jinfant,  pet  be 

R  r  mifibt 
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miffljt  recal  tlje  mtit,  fo?  f)t  map  nffa^otu  !)(0  <SiiacOiun. 
2  Bulft.  59.  anD  map  nifaiioiu  Iji'g  €>ii(t.  i  Roll.  288. 

Holt  C.  %  contra,  Cljc  ®uit  10  fubjeft  onlp  to  t!je  Di= 
reaiou  of  tljc  ©uacnian,  atin  fa  fjo:  tljc  KLUi't.  Cbe  :jnfant 
can  no  mo?e  uffpofe  of  tfje  Ulxit  tljan  l)C  can  p^ofcrute  it ; 
nitn  Ije  Ijas  no  mo?c  potoet  oiicr  it  out  of  Court  tljnn  in 
Court*  Cfje  (anOcr-€)()criff  ^a0  ncliuctcO  tfjc  CClrit  tnitlj^ 
out  autljojitp,  ant  tijis  10  a  Contempt.  Et  per  omnes  Ju- 
ftic',  prxter  tiirtcn,  ^i)t  2Int)er--S>()criff  tuas  iincti  anti  com* 
mitteti,  nottoitfjftannin!];  hi$  CIcrh  in  Court  offcrct  to  un- 
tmnU  fo?  ti)t  fine. 

Kingfdale  ^erfus  Mann.     Mich,  i  Anii, 

6 Mod'?7.    TC  appears  tor)  affinaijitg,  tijat  l^ofTcmon  toa0  atliticrcU 

s.c.  I  saik.  1  bp  Hab.  fac.  Poffef.  at  nine  o'clock  in  tf)c  i)9o?ninD:,  ano 

5"'-  at  %ix  o'clock  at  Biffijt  tfje  Plaintiff  tnae  fo?ciWp  turu'D- 

cMod.iiy.  juit  of  PotTellion :  ■Clje  Court  Ijeio,  Chat  upon  an  Hal^cre 

fee.  PoUcf.  it  i0  not  a  compleat  Crecution,  tiJl  tt)e  ^Ijcriff 

fl?  i)i0  O15ailiff0  tieliiier  tlje  polTemon  to  m  Pattp,  ann  arc 

gone  aiuap.    Jf  immeoiatelp  after  fuct)   Ctecution,   tijc 

l:)efennant  turns  fjim  out  of  poffeftion,  it  tooulti  bt  a  Di^ 

flurbancc  of  tfje  €i;ecution,  fo?  tubici)  an  attachment  outyfit 

•     to  ffo*    TSut  fine  tfjep  tJoubten,   Kl&etfjet  after  fo  manp 

530uri5  it  couiti  be  iooU'o  upon  a0  a  Diiiurbance  of  CtecU' 

6  Mod.  1 1 5.  tion  3  t5etefo?e  tf)c  Eule  toas  to  itjciu  Caufc  iuijp  an  attac6= 

'^^-  ment  fljoum  not  go.    Powell  citeD  a  Cafe  in  tije  Common 

Pleas,  toijerc  upon  an  Cntrp  upon  t\)t  J5>laiiitiff  tb£  fame 

Oap  Ije  ijau  erecution,  tfie  Coutt  grantcD  a  netu  Habere 

fac.  Polief. 

Co  toljici)  C  %  Holt  anfuiereu,  fo  tijep  niigDt,  if  t^e 
firft  execution  toerc  not  returnen,  otfjeruiif?  nott    Quod 

Guria  concelTit. 
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Continuance  and  Difcontinu- 

ance. 

Stephenfoii  ^erfos  Etherick.     Midi,  i  W.  &  M. 


J 


iinumcnt  upon  a  Demurrer,  nnti  a  CZlrit  of  ^'nquicp     (  j  ) 
UJnjS  c.rccutcQ  anti  rcturnro  ^  t(jc  J3lainhff,  rOinkuuT  f°"'- ''"' 
Ije  JjaD  too  little  Damaijc  giucn,   mauca  tijat  fie  ['sbow.(j?. 
niiffljt  Offcoiitsiiuc;  niiti  t  do.  earl  of  Oxford's  dnfe 
antJ  Leon,  tuerc  titco^  tfjat  (je  miijfjt  uiTcotitinue ;  foz  tljc 
Siuriffmeiit  upon  Demurrer,  i^  init  tije  ijioaru  of  tlje  Court, 
aun  luit  interlocuto^P* 
Holt  C*  :j*  Jt  is  Qifcontinuoble  bi>  Coiifent,  but  itot 

toitljOUt*    1  Roll.  €it.  Difconrinuance.     Cfjat  'tiS   not   tllD 

continuablc  bp  tijc  Court  after  OerDiS,  luitljout  tlje  Defen- 
tjant'js  Confent,  luDfcfj  DotO  not  Differ  from  tljis  Cafe  ^  and 
'tUias  fain,  if  tlje  plaintiff  fljoulo  on  JiJurpofe  omit  tljc 
Continuances,  tljc  Dcfcnnant  map  enter  tljen  uiitljout  Ijis. 
Confent,  ann  tlje  Defendant  map  lining  in  ttjz  2£lrit  of 
Jnquirp,  if  tlje  l;)laintiff  tio  not. 

Dolben  ano  liyrcs  31*  €()€  paintiff  in  tljis  Cafe  cannot 
Uifcontinue,  *i«D  tijere  is  no  Difference  Iretiueen  tl)is  Cafe 
mm  tljat  of  a  Difcontinuancc  after  aeroia :  3nn  Doibcn 
fain,  Ije  San  tm  o?  tlj^cc  Cafes  tp  tlje  fame  Purpofr,  anti 
it  toouio  iyz  Uecatious  ann  mifcljicDOHS  to  nifcontinuc  iii 
fuclj  a  Cafe* 

Wall  win  ^verjks  Smith.  Tt'm.  ^  W.&  M.  Roc.  3  dr. 

DEBT  upon  a  oaonti  in  tljc  Co?po?ation  Court  of     (2.) 
Hereford,  coiitiitioneii  to  perfowi,  &c.   tlje  Defcn=  I  saik.  t^7, 
bant  pleaneti  Jperfonliance.    €{je  }i)laintiff  rcplieo,  ann  aD  cLrih  206 
fignen  a  'B?eaclj,  jffuc  luas  joincn  ann  an  €ntri»  mane,  Farrc(i.5. 
tljat  tlje  ^avoj  luae  remoijcn,  ann  anotljer  cQofen  ^^  but  no  ^  wod.sc;. 
pap  mas  tjiuen  to  tljc  l^artics,  no?  anp  Court  Ijcin-,  a  stTji h.s. 
Venire  afterioarns  luas  aiuarnen,  ann  tlje  IlTue  tricn*  Gpon  <=•  ^°- 
erro?  bjouijljt  in  B.  R.  it  Uias  objeften,  tljat  tlje  Statute  f^^l^,l  "• 
32  H.  8.  c.  30.  nin  not  e.vtenn  to  inferioi  Courts ;  ann  tijat  isaund.zj?, 

it 
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ft  ScIp'D  onip  Difcontiiumnccis  of  plenis  o?  p^ocefjs,  atm 
not  of  ti)c  (Iburt* 

T^ut  per  Holt  C  j*  3t  10  a  temctiial  tn!u,  ant  crtents 
td  all  Difcontinuance£j,  ass  iucll  in  infeno?  ao  fiipetio? 
dourtjj*  Jnfcn'a?  €oiat0  Ijatjc  mod  nceo  of  fuclj  aiTiftancc* 

Sr.  John  and  Camphell.     Pafch.  7  W.  3. 
^X  3- )     niR  Barth.  Shower  moDcti  to  amcnU  t^c  Dcmurrct  to  tfie 

Holt  C.  3*  Cljat  tucre  bp  amenHinn;  t^c  Ecco?ti,  to 
b?inff  a  €aufe  into  Coutt  tnljicfj  fis  notu  out  of  Court  j  fo?  it 
!0  a  Difcontinuance*  Cljcn  ©it  Barth.  Shower  piap'o  a 
Ecplcaueti 

Holt  <E.  J;  €:f)at  cannot  te  after  a  Difcontinuance^ 
(Northy,  '€i0  all  upon  IReco^t)), 

g)it  Barth.  Shower.  31  f)ope  !ue  map  tifcoutinue  tnitfjout 
€off0* 

Holt  C  31*  Cljetc  ijj  no  Coftjs  upon  a  Difcontinuance  ivi 
lata,  otIjettDife  tnfjere  pou  uifcontinue  bp  Leabe  of  tijr 
Court* 

Pafch.i2w.3.     Holt  C.  3!*  Jf  a  8Ilrit  of  Cjcecution  be  tafeen  out  HtUn 
Cafe*  vv.  3.  tijg  ^jjjj.^  j,„ij  t(jg  giijectf  ttiaHe  iw  Keturn  to  it,  upon  en= 

trinff  a  Vicecomes  non  mifit  breve  OUCe  a  ^eat,    pou  HUH? 

continue  it,  ant  not  be  put  to  fue  a  Scire  facias. 

Turner  ^erjus  Turner.     Pakh.  i  Anil. 

C  4-  )    |~^EBT  upon  a  'Bonn,  tbe  Defendant  pleatien  a  €om^ 

J  s»ik.  179.  2^  pofition ;  upon  Demurrer  tbe  Court  gabe  a  Eulc  foj 

S'KUffmeiit  Nifi  caufa,  anU  beino;  ftirreti  apin  tbe  fo?mec 

J^i\\c  teas  mane  abfoUite*    Clje  nert  Dap  ^h  Mountague 

» Lev.  ij,i.  moben  to  uifcontinue,  allebgins  tbat  tijis  biais  al^ampiefr^ 

*'  *^^'      anu  no  fucft  CompoOtion  eber  mabe,  anb  citeb  i  Saund.  39. 

23.    2  Saund.  73. 

Xut  per  Holt  C*  3!*  ^ftet  a  Eule  nifi,  anb  tben  a 
perempto?p  Euie  foi  3ittbcment,  it  bia^  neber  bone* 
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CONVICTIONS* 

The  Queen  'verfas  Bothel.     Mich.  2.  Ann. 

r  I  "yf^^  Defcntjant  tons  comMScu  upon  nit  JnUiRinent     Qt.) 
I         l3ffQ?c  JutliCES  of  PiMCc,  fo2  bcatiiiQ;  certain  ^^^^°'^-  ^*^ 
i         ©fiiccrs,  nnD  not  Hcinn:  p?efent,  no  Jutigment  ''' 

COUlQ  be  Qi'Ocn  in  it,  but  a  Capias  pro  fine  ntbatti- 

en ;  t{)cn  Ijc  bp  Certiorari  teniolicij  up  tijc  Conljiaion,  to 
to!)icO  €)b|egion£i  luerc  mal»ej   nnH  tOe  atto?nep  (^cnetal 

htOUeD  fOI  a  Procedendo. 

Holt  €*  %  Co  rcmoue  Conbiaiond  tlje  eiiit  of  Certio- 
rari goess  e^erp  Dap,  of  loijicb  SBrit  of  Ccro?  Ootfj  not  lie, 
fo?  tijat  10  t\)z  pavt))'0  onip  Eemenp ;  but  Certioraries  ijabe  i  venr.  35. 
alfo  uonc  lufjcrc  OLlrit  of  €troi  tuouin  lyau  lain,  fo?  temo-  '  ^2^- 1^'- 
fting  a  Concision,  ais  to  pleaD  a  pacDon,  0?  fo?  otljer  577'°'  ' 
€)pecial  Eeafont   ann  Ije  remcmbeteti  a  Cafe  in  Cf)ief 
Suffice  Scrogg  0  Cime,  tuljcre  a  Certiorari  tDas  fent  otit  of 
tljis  Court  to  reuiobc  a  ContiiSion  upon  an  3ntiigment  be= 
fo?e  Suriffes  of  ^filfe,  ann  tljat  t^e  Court  gane  Jubffment; 
it  loais  fo?  OIlo?l!6,  antJ  tijerc  a  2Brit  of  €tm  toill  lie : 
anD  togereuer  a  ConbiSion  is  upon  an  Jnniftmcnt,  Olrit 
of  Crro?  lies!  tijereof;   anu  Ije  faio  tfjc  Courfe  of  tl)e 
Croton-SDfRce  tnas  to  temo^e  Junumentg  of  attainner,  &c. 
bp  Certiorari.    TSut  Ijerc  being  no  fpecial  Eeafon  in  tW 

Cafe,  let  Procedendo  go* 

The  Queen  n;erjus  Dyer.     Mich,  l  Ann. 

IB  tW  Cafe  Dyer  toas  contiaen  on  tfjc  statute  of    ( 2. ) 
7  Jac.  I.  c.  7.  fo?  imbc5il!ing  fam  neliljeretJ  to  tnn  to  f  °^^ijf*gf '° 
be  tDo^en ;   ann  tf)e  Coniiiaion  fetjj  fo?tl)  tljc  Complaint, 
ann  tlje  Cfjarge,   ann  t^at  f)e  toag  fummon'D  fucb  a  Dap  5 
but  tljat  tuag  impoflible,  tljete  being  no  fuc!)  Dap,  Sec. 

Holt  C*  3!*  Cbe  partp  ougljt  to  be  fummonen  of  com= 
mon  laigljt,  ann  it  taouin  be  uicU  to  fljetu  tw  ^z  m^  fum^ 
raon'n  ann  appear'n,  0?  nin  not  appear,  0?  couin  not  be 
founn  to  be  funimonen  -,  ann  tn^ere  an  aa  of  Parliament 
o?ncr6  tlje  ©ifenner  njouin  be  conbiaen,  t&nt  mull  be  in- 
tennen  after  ©ummonis,  t&at  be  map  babe  an  C>ppo2tunitp 

Sf    "  of 
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of  mafeino;  IjijS  Defence ;  anu  tW  fummarp  Jurisriiaian 
oiiffljt  to  be  Ijelo  ftiiaip  to  j7oim,  tyfjerciu  el3crp  Ciiitiff 
fljouIH  appeat  rcffiHar,-  alfo  tf)e  luflices  ougijtto  nuitte  a 
Memorandum,  tljHt  fucfj  a  DajJ  Couiplntnt  {jaD  been  maoej 
tljat  tljctcupon  a  8>umnion33  iffiien  returnable  fuel)  a  Dap, 
nno  tljat  tfjc  3;^artp  5iD  o?  luoulti  not  appear,  &c.  nnn  (t  is 
unlaiuftil  am  abominable  to  conbfa  a  ?San  bcbinn  W  'Back 
unljcatH* 

%Zt  Deer-ftealers. 


Copyhold  Eftates. 

King  ^erfus  Dillifton.     Hill,  i  W.  dz  M. 

t  !• )     X^^^^^  ^^  ^  3;Utiffment  upon  a  Special  (LIcrtsfa 
1  Show.  83,    Hj       in  €jeament,  b?ouffI)t  in  tW  Court;  tfje  point 
'  I    J    ^^^i  msetber  J.  F.  an  Jnfant  be  bounD  hp  m 

■^^^^  Cuftom  of  tlje  #ano?,  fo  as  to  mafee  a  @ei?ure 
0?  jfo?feiture  of  tlje  eftate,  fo?  tlje  ^urrentieree's  not 
cominff  in  to  take  it  up  on  a  g.urrenner :  €:!)e  Court  of 
Common  peas  anji^igeH  it  fo|  tlje  Defentmnt,  ann  tbat 
an  infant  cannot  teafonablp  ht  p?efumeti  ^it\}in  tW 
Cuftom* 

Holt  C*  31*  31  am  of  n  contrarp  Opinion  to  mj)  05?0r 

tljers,  tubo  arc  fo?  aflfitmino:  tbe  Juupient ;  anti  tijat  Wti} 

rtoberns  mj)  Opinion  is,  tbat  until  tbe  rpcir  of  tbe  Surren^ 

teree  be  apmittco,  tbe  Cftatc  of  tbe  Coppboin  remmns  in 

tbe  €>urrenriero?,  anb  tben  tbe  logo's  Cft'ate  remniiiino;  in 

tbe  eurrenbero?,  t\)t  infant?  of  tbe  ll;eir  of  tbe  g)urrcn. 

ticrec  cannot  affea  tbis  Cafe:   €be  eurrcnberee 'till  35- 

vefv.  145.     Pittance  batb  neitber  a  Eirrbt  in  0?  to  tbe  Cbinff,  no?  batf? 

I  era  IS    tbe  partp  an)p  Eemebp  if  tlje  lo?t>  refufe  to  abmit  5  fo  tbat 

I  cro.  107.    'ti0  piiiin  tbe  Jnfant  bete  is  a  meet  S;tran0er  to  tbe  Cftate,, 

anb  tbercfo^e  it  is  unreafonable  tbat  biS  Snfancp  (ball  P?0' 

tea  anotbcr  Span's  eftate.    €be  infant  i!$  at  no  Wim^ 

bice;  fo?  is  it  anp  mo?e  to  tbe  infant's  lofS  0?  Difablniiv- 

taffe,  tobctbcr  tbe  lLo?b  0?  tbe  g)urrenbero?  babe  tl)^  p?c-' 

fits  f  tbe  JFo?feiture  is  committeb  fap  tbe  ©urrenberoj,  not' 

bv tbe  infant,  i.e.  in  mafeing  tbe  effate  to  fucb  ae^.an,, 

bJbo  tuiH  not  ccme  in  anb  taftr  it  up,  anb  mv  IbaiilD  be  en^ 

:-        2  ?op 
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jop  ngainft  tfjc  Hoj-U  ,^  'tis  n  forfeiture,  but  uefcafibfC;  fcc- 
ca'itfc  it  i.0  a  ConOition  anncccti  to  tlje  ^ftatc,.nnii  tljio  Hi- 
iuQ  tljC  Ctiflom  of  tije  ^nno?,  'tis  tije  latu  of  tljc  liJKicc, 
ruiD  bcinu  CopvljoID  Ijc  mufl  perform  tfjc  Contiitionsi  rc  = 
ciuircD :  Cijis  Cuftom  tljat  obliijco  tijc  Jnfant,  is  to  en= 
title  tfjc  102ti  to  a  jTir.e  -,  anti  Jnfancp  fijail  be  crtcnscd  to 
tela))  a  iAeiiicDp,  but  nrijer  to  enOamTer  it:  Bctu  imt  a  scenowsrar 
ifiuc"  is  luciDent  b\>  tfjc  Common  lato  to  nil  CoppDcir«s, '  ceo  i.ci?. 
anD  fuppofc  tfje  Jnfaiit  sies,  tlje  lojti  can  iieliec  {jniicCon= 
fitiecatiou  of  Ijis  former  jfine.  €ije  Rcafou  tiiljP  tije  luib 
tafees  Care  of  Infants  is  to  p^efcriic  tlje  3  nbftitantc,  anti 
not  tlje  mean  p.'ofits ;  anti  Ijerc  id  no  Lcfs  to  tfje  3)nfant'js 
inljeritanrc  in  tf)is  Cafe,  no?  anp  'Benefit  to  In'm  bv  U}t 
otijer  ConffruSion,  but  onl»  to  tfjc  ^'-utrenBcro?  t  Ultfttc 
fo?e  31  am  of  Opinion,  tijat  tOe  JuTigment  is  ill.  'But  be= 
caufe  ail  nw  OS^otfjers  are  of  anotijer  Opinion,  it  muff  be 
ntRrmctJ* 

Glover  'verfus  Cope.     Pafch.  3  W.  &  M. 

Ije  tljis  Cafe,  tfjc  on!)'  Cineffion  toajs,  Ktljet'Ijer  tlje  ^ur      (  2.  ) 
renneret  of  Coppljoln  llantis  is  a  perfon  tnitljin  tlje  ft.'ur's''^ 
Statute  32  H.  8.  c.  34.  to  enable  liim  to  maintain  Cic(ion  3Lcv%'--i-' 
of  Coijcnant  aiynina  a  IcfTee;!  as  a  ©^antee  ef  aRcucrfiou  i'kinn.505. 
miffljt  at  Ccmmoit  latU;  0?  tuljetljer  CoppljolU  Cllates  are 
toitljin  tljc  n3eaninQ:  of  tljat  3S,  it  Uims  fo^merip  ijelo  tljat 
tljep  luerc  not. 

"Bp  Holt  €.  %  aiiu  tlje  Court,  Cljc  tSjantee  oj  €)urren= 
fierce  of  tfje  Eclierfidu  of  Ccppljoltf  Lanns  is  uiitljin  tlic 
Sintention  antitlre  emit?  of  tljnt  €)tntute,  to  bn'nQ:  Debt 
b?  Cobcnaitt  againft  tlje  leiTer,  fo?  'tis  a  remedial  ILaU),  an?» 
of  great  anti  tiniljerfal  cLUe,  anu  abfolutely  ncceltarp  as  iweU 
fo!  CopMjciners  as  ctljcrs  ;  anti  bj?  tJjis  ConftruSion  of  tlje 
€)tatute',  no  p^eiucicc  can  arife  to  tlje  lL02tiS  of  CapPboia 
^ano?s:  dno  tlje  only  Ecafou  luW  Coppljclti  lantis  Ijnue 
been  aQuitityeti  not  to  be  luitljin  tlje  t^canino;  of  otljeu  €)ta= 
tutrs,  is  becaufe  of  tljc  Rcfpefr  of  t'ge  loan's  Damage* 

3;uti!jnicnt  fo?  tfjc  Plaintiff, 


Bcnfcn 
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Benfon  'verfns   Scot.      Intr.    5  &:  i5   W.  &:  M. 

Rot.  566. 

C  3- )  T73!cmtirnt  of  lantJ0  in  Wethcrsfield  in  Eflcx,  nun  m 
I  Lev.  385.  £2j  Not  guilty,  aim  Special  tlevliia  faunn,  tfje  Cafe  tuajs 
tljie :  Samuel  ScDt,  (feifeti  f n  ifee  of  lanns  in  Ciueftion,  be-^ 
ii\Q  a  Coppfjoio,  tuljei'C  tijc  Cimom  isf,  tijnt  tljc  ailifc  fljall 
|)auc  Jfree  'Bcnclj  of  an  Coppljoio^  luljereof  tlje  |)iistjanB 
tien  fcifcD)  taites  tljc  Defcntinnt  to  Otlife,  auD  afteciuaru^, 

Odob.  3.  i69d.  fuitenter^  to   Barbara  Scot  antJ  tet  JpcitiS, 

connitioneti  to  be  iJOiD  upon  papment  of  70 1.  tlje  jotlj  of 
Auguft  nert  folIoUiinff,  anu  at  a  Court  Ijein  i  June  1691. 
ttts  Surrenncc  mas  p^cfenteu,  to  be  cnroirn ;  but  before 
atimittance  tfje  g'urrenoero?  Dieg,  anu  aftet  f)is  Deatlj  tbe 
Surtenoerec  10  atimitteti:  ann  t!jc  Ciuefiidn  toajEf,  Jf  in 
tW  Cafe  tlje  5Bife  fliouin  Ijaijc  Ijec  free  Ooenctj  f  anti 
'ttoas  fain  fo?  tijc  Dcfennant,  tljat  'till  admittance  tljc  Co^ 
ppljom  remaing  in  tlje  €)urrenticro?.  1  Cro.  Burgoin  againrt 
Spurlihg,  3  Cro.  422.  Yelv.  16.  SnU  tljen  tljc  JpusibanD  oien 
feifen,  ann  confcquentlp  tbe  Sllife  i$  toitbin  tlje  Cuffom- 
ann  tbougb  bp  tbc  anmittance  after,  tbc  S>urrenneree  ie  in 
from  tlje  Cime  of  tbe  S)urrcnner  ^  pet  *tujas  fain  fo?  tbc 
iDefennant,  tbat  tbat  tuag  onlp  a  Eelation  ann  ififfion  of 
tbe  JLaU)  bettueen  tbe  Ipartieis,  ann  to  p^ebent  0?  mahe 
boin  all  mean  aass  of  tbe  Surrennero?,  but  not  to  p^eju* 
nice  tbe  ^aiife,  Uibo  i&  a  t&irn  perfon,  ag  Co.  3  Rep.  But- 
ler ann  Baker'js  Cafe*  2.  c&at  altbo'  tbe  Citle  of  tbe 
©urrenneree  i0  to  be  computen  from  tbe  €ime  of  tf)t  %ut' 
tenner,  fo  i$  tbe  Citle  of  tbe  Ollffe  to  be  computen  from 
tbe  'Cime  of  tlje  c^arriage;  fo?  tlien  bjasi  Ijer  Citle  in« 
cepten,  t^o'  perfesen  bp  bcr  l8)uj3bann'iEi  Deatb*  So  tljc 
Citle  of  tbe  Surrenneree  is  no  moje  tban  an  inccpten  Ci- 
tle bp  tbe  Surrenner,  ann  onlj?  pcrfeSen  bp  tbe  anmittance* 
€)o  tbat  tbe  mife  bere  ban  an  incepten  Citle  before  tbe 
^Inception  of  tbe  Citle  of  tbe  Surrenncree,  luljicb  teas  alfo 
^erfeaen  befo?e  tbe  Perfeaion  of  tbe  Citle  of  tbe  Surren^ 
neree,  tnbicb  teas  not  till  after  tbe  I|)ii0bann'0  Deatb ; 
tDbereag  tbe  dlife'is  Citle  tuais  perfeSen  bp  tlje  ll^Uf 
bann's  Deatb*  OBut  Holt  C*  3*  ann  tbe  biljole  Court 
bein  tbe  contrary,  ann  tbep  nenicn  tbat  tbe  ^ife  ban  anp 
incepten  Citle  bp  tbe  S^a'rriaffe  in  tbi0  Cafe,  a0  miU^ 
fjabe  to  tbeir  Dotoer  at  tbe  Common  lato,  but  tbat  (be 
ban  onlp  a  connijional  inception  of  a  Citle  fubjea  to  tbe 
2  potuct 
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33otocr  cf  rl)c  Ouofaann,  of  niioiniiio:  it  bp  laiicnation, 
Uiljtc!)  poiDfi'  tijc  I>Mi5banri  Dnti  not  nt  Common  ILaU),  fo| 
i)c  coiiiD  not  bv  alienation  nrfcut  t&c  ^lifc  of  Oft  Doiutt; 
lut  tuitI)out  Doubt  tbe  U^usbanti  miijijt  fjeic  Ijanc  p2CCIiHicD 
tt)€  Cch'ff  ftoiu  Ijcr  ifcrc  OScnclj  bp  alienation ;  foj  Ojc  ijj 
riot  to  f)a\ir  it  crccpt  tljc  il9ii&banD  DicD  fcifco,  tuljiclj  be 
Un  not  in  tbi0  Cafe,  bp  Eeafon  of  tIjc  ^ucccnner,  ano 
if)CP  rrlicn  miicb  on  tljc  Cafe  in  Co.  Lit.  59.  b.  a  Copp 
Ijolbcr  3ointenrint  fuuenliei-s,  ant)  Dies  before  amm'ttance, 
tbe  S)UcDiboj  Hjall  be  p^etUiDcn  bv  tfjc  aomittance  after- 
iDarn.    an3  iiiiQgmcnt  umc  (jioen  fo?  tJje  paintiff.    i.c- 

vinz  fO?  tbe  DcfenDant*     Webb  of  tDe  Inner  Temple  fo?  tf)C 

paintiff. 

Page  ^erfus  Smith.     8  W.  ^. 

accojning  to  \^  7lpatei}er  Lann  may  paf0  bp  Decls  tuitfj--     (  4  ) 
Holt  C.  31*    V  V     out  €)ucrenucr,  02  bv  ^utrennec  ac=  ^  ^""^  '^'• 
co?Uinff  to  tlje  Cuftom  of  tlje  a^ano},   luitbout  fapinij  Ad 
voiuntatem  Domini,  is  no  CopPljoIB :  Xut  on  a  CoDenant 
to  furccnuet  CoppDoIo  lanos  to  anotljer,  tfjc  Cobenanto? 
futrenUereti  to  ttoo  CoppfjolDers  out  of  Court,  to  Iji0  Gfe^ 
tl)i0  iua0  a  uooti  }p)erfo?'mance  of  tlje  Coijenaut,  foi  'ti0  a  zluus.uv. 
goon  €)urrenDer.    a  3lo?o  pro  tempore  bauing:  Citle,  bp  "«'^''-  ^ps- 
atJmittinff  a  Coppljoinet  itiljo  Ijatb  fo^feiten  W  Gftatc,  tiif= '  ^''^  ^^' 
peufes  toitb  tlje  jfo^feiture-,  ano  tijat  not  onip  ag  to  bimfelf, 
but  alfo  to  Ijim  in  EcbtrDon,  Ijerc  (jis  ©?ant  anti  aumit- 
tancc  amounts  to  an  Cntrp  fo?  tbe  forfeiture  anU  a  neta 
®?ant :  ano  a  JTo^fciture  of  a  CoppljoID  is  a  Determina- 
tion of  tbc  mm  of  tbc  \^{\vt}) ;  anti  tbercfo?e  tljc  Lo?n 
map  grant  it  toitljout  S^eifure, '  Ijc  bcino;  in  nis  of  f)i$  Ec- 
ijccfion* 


Head  verfus  Tyler. 

Holt  C.  :j.  TjF  tberc  be  a  Ccppboin  Cftate  fo?  life,  Ec»     (  s-^ 
1  nu-iinticr  to  B.  if  tenant  fo?  Life  fo^jfeit,  it  c^*"'^''  ^^'  3 
16  notfucb  a  Determination  ad  to  let  \\\  tlje  Ecmaincer;  Islund..?.. 
but  tbc  iLo^li  fljall  cnjop  it  tmrinff  tljc  life  of  Ccnant  f02  9  co.  .c?  *- 
life. 


Tt  Holt 
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Cafes  w.  5.       Holt  C>  %  3f  a  Cenancp  efcf)eat  to  tfte  lo?t»  it  became^ 
'5^-  part  of  Hje  Q3anoh  but  if  t!)e  lLo?D  purdjafc  part,  it  is 

onlp  IjoIDen  of  tfje  ^ano?,  nun  not  part  of  it ;  but  tfje 

Ecnt  ann  S)ErDiccis  ate  part* 

Afhmond  'verfus  Ranger.     Pafch.  il  W.  j. 

(  6. )  T  eifcc  fo?  ^cars  of  a  CopPljoItJcr'js  caitJoto,  boIUing  in 
Cafes  w.  5.  j_^  Qf  {jj,^  iioiooiu'0  Cftatc  acco^tiinn:  to  tije  Cuaoni, 
Jj?ii!!js  Crcfpafs  againft  tljc  lo?tJ,  fo?  cuttiiiD;  ann  carrpinff 
atoiiy  federal  Cinibcr42:recss  upon  tijc  Copvljoin  lann  -,  Ce-- 
ucra'l  snueflioris  lucre  motjcn :  iff,  o:Ujcti)cr  tljc  toin  couID 
enter  upon  tijc  Copj^ijoincr,  ann  cut  Creeo  fo?  Ijijs  olun 
Clfe*  2nip,  Jif  Ije  couin  not,  m^t  Eemenp  tlje  Cenant 
iban,  luljetljec  Crefpaf^  0?  Cafe,  0?  tJot!>  snip,  aaijetfjcr 
in  Cafe  tIjc  L8?n  cannot  cut,  lufjetfjer  tl)e  Cenant  map, 
0?  if  tije  tenant  cannot  iuffifp  Cuttinn;,  Itjftetljer  bp  Cutting 
\)t  forfeits  1)10  Cftate*  ann  it  iuag  fain  at  tfjc  Xar,  tljat  a 
Coppljoiner  nn'irijt  cut  fo?  neceffarp  Eepaire  ann  CftoUer^, 
ann  not  otbcrujife ;  tljerefo?e  tlje  iLo?n  map  cut  tfjem,  0? 
cife  it  toouin  folioto,  tbat  ijere  toouin  be  a  noble  Oloon, 
ann  no  iSonp  Ijaue  EijjlJt  to  cut  it  j  ann  fo  it  uiouin  be 
ufElef0  to  tbe  publicb,  ann  nebec  to  be  cut  in  Cafe  of  Co= 
ppijoiner  in  jfee. 

'  Holt  C»  J*  C!ji0  being  bp  JLelTee  fo?  ^ear0,  toill  not  nl 
m  tfje  Cafe,  bccaufe  Ije  is  leffee  of  a  Coppboiner,  ann 

nemo  Poteft  plus  juris  in  al'  transferre  quam  ipfe  habct.     "But 

as  to  tlje  main  Point,  if  tbe  JLo?n  cut  notun  fo  man? 
€:rEe0,  as  not  to  leabe  fufflcient  Cffobers,  &c.  tfje  Coppljoiner 
fljall  Ijube  Crefpafs,  ann  tlje  aalue  of  tlje  Crees  in  Da^ 
maffcs;  but  if  Ije  leabe  fuflicicnt  Cffobers,  tben  Ije  fljall 
i)abe  Crefpnfs  too,  but  fliall  onlp  recober  fpecial  Damages, 
viz.  fo?  tlje  Lofs  of  Ijis  <IImb?age,  &c.  b?eaking  Ijis  Clofe, 
treanmij  ijis  (5?afs,  &c.  ann  tbe  Cenant  Ijas  tlje  fame  cu- 
ftomari)  0?  polTclTojp  Entered  in  tlje  Crees  tljat  be  bas  in 
m  Lann;  ann  if  tbe  ILo?n  bas  a  $ginn  to  cut  Crees,  Ijis 
"Bufinefs  i0  to  compounn  toitb  tbe  Cenant.  3  Cro.  361. 
Cbat  Cenant  map  lop  unner  'Bougbs,  ann  cut  fo?  Eepair 
nnn  ISote;  ann  3  Cro.  5.  is  not  LaU),  as  appears  bp  Hcidcn 
ann  Smith's  Cafe*  13  Co.  3!f  Xims  buiin  Befts  in  tbe 
Crees,  tfje  Cggs  are  tbe  Cenants,  Wt\i  tljcto  tbat  be  bas 
tbe  poffeirojp  Jntereft  in  tbe  Crees,  tbo'  bis  Cffate  be  but 
fo?  ^ears*  ann  tobetber  tbe  iLo?n  map  cut  Crees  leabing 
fufRcient  Cltobers,  is  berp  gentlp  tron  on  in  Heiden  ann 

T  Smith  S 
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Smith'0  Cafe ;  tint  no  CoppfjolDec  cnn  commt't  OLIaffe  tDi'tfj- 
out  n  €)pecial  Cuffom,  init  all  Copp&oiOers  ftauc  CffO' 
ijcrjs  of  common  Ktryfjt*  Jf  a  f9an  guants  all  ^is  €ftc- 
ijer0,  anD  cutd  DoUm  tlje  CCIooti,  o?  Cocs  any  otljcr  aa 
lufjcrebp  tfje  (©^antce  lofcfi  tfjc  15rncfit  of  tlje  ©?ant,  Cafe 

tOlil  lie,    i^nn  fo  Yelv.  anH  Goldsborough.  Et  Jud.  pro  Qicr: 

Fillier  i;erfus  Nicholls.     Hill.  II  W.  5. 

Holt  C. 3^» LT^Iti  in  tlji's  Cafe,  Cfjat  CoppIjpltJ  Cdatc^  ( 7  ) 
11  arc  fubjcs  to  tljc  Eulc^  of  lau),  ann  toill  5  sdk  99. 
not  paf0  lip  fucf)  Clia^o^  in  a  Conlirvancc  as  ate  impjopcf 
to  pafd  Dtijcr  €(tatcs,  nnicfs  tfjcrc  fee  a  CuRom  fo?  it, 
luljiclj  map  ann  often  uoti)  rn'fiinijuiflj  tljcni;  as  in  fome 
5pano?s  a  ©?ant  to  A.  B.  c.  D.  anD  E.  F.  fljall  lie  con- 
Itrueti  a  (gift  to  A.  B.  fo2  life,  Ucmainncf  to  C.  D.  fo? 
life,  anU  EemainDet  to  E.  F.  fo?  Life,  bp  tijc  Cuffom  of 
tijofe  $?9ano?e» 

Smartle  verjus  Penhallow.    Trin.  ^  Mich.  2.  Ann. 

TJ|)€  Cafe  tunsj  tijis  on  a  gipeciai  aertiict ;  tljeCiiffom     (  8.  ) 
of  a  O3ano2  i\\  Cornwal  uias  fonim  to  te,  'C&at  cue-  ^^°'^  cai« 
rp  cuffomarp  Coppljoio  of  tfjat  g9ano?  mifffjt  be  rjeantcti  to  ^'■*^^' 
tb?ee  perfon0,  to  Oolti  to  tfjem  futcefiiUelp,  ficut  nominan- 
tur;  ann  tfjat  on  tf)c  Deatfj  of  eueru  Cenant,  tfje  £o?D 
fljouin  f)ai)e  ijis  bcft  l=;caft  fo?  a  Cpetiot :  ^nn  a  ^urrcnDec 
fs  founn  to  Ijaue  been  to  T.  N.  nnn  fjis  afllgns,  fo?  W  otun 
Life,  ann  tlje  JLibeq  of  tiuo  others*    Derc  tfje  Ciiieftion 
tDa0,  3f  tftifli  euccennet  luetc  toarcanteri  bp  tljc  Ctiffom, 
fo?  tfje  dailjole,  tfjat  10  fo?  t!je  tlj?ee  li^es^'o?  if  it  tuerc 
not  goon  fo?  ti)?ee  liDep,  tDljetijcc  it  be  gooD  fo?  Iji0  oUjii 
Hifcf 

Holt  C.  J*  ©Ilijcre  t!)c  CnRom  ic  to  grant  a  Coppijoin 
Cftate  fo?  t(j?ec  liues,  tlje  S.o?li  in  fee  of  tl)e  ^ano?'  can- 
not  etcecn  tfjat,  ann  a  !Lo?n  at  miW  of  it  map  go  fo  far, 
fo?iti6  not  material  tofjat  Cftate  f)e  fjatfj  tfjerein;  ann 
furelp  Ijc  tijat  map  gi'ant  fo?  tij?ee  libejj,  map  grant  fo? 
one  ILifC;  as  if  a  Cnffom  be,  tfjat  tfje  lo?n  map  grant  i\\ 
iTee,  pet  fje  map  no  it  in  Caif,  fo?  JLife,  0?  Fears  -,  ann 
i)ctc  ti)c  tlj?ec  libes  is  onip  tijc  Crtcnt  of  tfje  Cimom,  but 
not  to  binn  a  95an  to  tfje  ffriff  iFo?maIitp  of  an  Cffatc  fo? 
tfj?ce  libes,    Cfje  Scanner  of  granting  it  hv  XW  Cuffom, 

ijJ 
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10  tljat  it  be  to  €l)?cc,  tljat  tijcp  fljnU  not  tnhe  fointlp  atm 

in  prafcnti,  ncco|tiiiiQ;  to  tJjc  Courfc  Of  tfjc  Conimoti  LutU ; 
4  Rep.  15,    but  tftat  tljc  fun  nnmcti  fijall  ta^^c  all  fo?  Iji0  life,  ano  tlje 

fcronn  all  fo?  W  life,  anu  fo  of  tijc  Cljim:  aun  if  tlje 
?[?  FJ;*'  (irtmom  tuill  riidWc  Ijim  to  let  fo?  tljiec  liijcs,  it  tuiH  cn-- 
1  Ron.  Abr.  nbic  Ijim  to  no  it  fo?  onc;  alfo  if  tfjc  Cuftom  be  to  grant 
^"-  ^  fo?  life,  tbe  lo?t>  map  grant  durante  viduitafe,  tljo'  tl)at  be 
I  \ud.'6ii.  anotljcr  Imii'ti.tion  tljan  fo?  life*    9nU  gcnerallp  lu&ere  a 

Cuff om  i0  to  grant  to  t!)?ee  pcrfons  fo?  tf)cir  libes,  Ha- 

hcnd.  fuccefilv c  ikiit  i  ominantur,    tl)Cre   KkCUiifC   tljC  CuftOUl 

id,  tbat  tbc  tenant  in  j?>oireman  map,  bp  tije  €)urrenDer  of 
!ji£i  €flate,  tiefcat  tljc  Eemainticrs*  antJ  tijcn  as  to  tlje  ©b» 
Kffionsj  matic  in  tljis  Cafe,  tljat  tlje  Dericte  Hue  to  tlje  lo?n 
luouin  be  iotf,  if  tlje  a?ant  be  confirueti  gooD-,  tljat  iss  not 
fo,  fo?  tlje  iLc?n  tooi-.lti  Ijabc  a  IlJerict  on  tlje  Deatb  of  ebecp 
€cnant,  nntj  upon  tlje  Dcatfj  of  T.  N.  Ijere,  anti  Ije  id  tlje 
onlp  Cenant;  anti  tljo'  Ije  Ijad  none  on  tlje  Deatl)fi  of  tlje 
Ceftui  que  vies,  it  is  becuufe  tljrp  ..ac  not  Cenants. 

Jt  tone  bcre  agrccu,  tljat  if  tlje  (iD?ant  ljai>  bem  to  A. 
fo?  tlje  lii>es  of  B.  c.  anti  D.  anD  A.  niec,  loitbout  nia= 
Mnix  anp  Difpcfition  of  it,  tlje  lo?n  ftoulD  tjaue  tlje  lanti 
again,  iigainff  Ijis  ciun  Limitation  j  fo?  t&erc  can  be  no 
©ccupant  of  n  CoppboID  Cftate,  toitljout  a  Stpecial 
Cuffom. 

dliXit  Commons. 

Idle  ^erfus  Coke.     Pafch.  4  Ann. 

(9)  TT  Steifcn  in  lee  of  a  Coppljoin,  futrcnTJ?eti  tfte  fame  to 
zSaik.6zo.  £1^  fjjg  ^f^  of  bimfelf  fo?  life,  ann  after  t&at  to  Va- 
lentine Ijid  ^on,  anti  Alice  !)i)6  mitt,  pro  &  durante  termi- 
no  vitarum  fuarum  naturalium  &  hxrcd.  &  aflignat.  predict. 
Valentini  &  Alicia- ;  tt  pro  defedu  talis  exitiis,  Co  tl)e  (Hfe 
of  Ijimfrlf  ant!  l)iS  iDeirs,     3't  luajj  Ijein  per  totam  Curiam, 

isaik  618.  ift,  t:ijat  a  limitation  of  Qlfed  in  a  Coppbolti  gjurren- 
ner  muff  be  tonftrueti  bp  tlje  fame  Eules,  ass  if  it  uiere  a 
limitation  in  anp  otljet  Conbcpance  at  Common  Lato; 
ann  tl)at  tbe  intent  of  tlje  partp  i$  not  fufficient,  ajs  in  a 

o:iilK 

2iiip,  3n  a  (Sift  in  Cail  it  muff  be  limitctJ  of  tobat  XoDp 
tlje  Jlfue  is  to  come,  fo  ais  it  map  appear  bp  erp?efEi  ©ao?tijS 
0?  fometljing  tantamount,  anti  tbcrefo?e  a  «Sift  to  H.  anB 
0i£i  8pelrsi  a9ale0,  is  not  an  Cftatetail,  becaufe  it  Hoes  not 

appear  of  tbbofe  OSotip  tljep  arc  to  ilfue. 

I  Browa 
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Brown  'verfus  Dyer.     Trin.  5  Ann. 

EJcSnicnt  nnti  g^pccial  (Hernia;  tlje  Cafe  tnas,  Cljat  A.     ( 10. ) 
bcinn:  fciTcn  of  Coppf)oiri  laiins  in  jfcc  to  fjim  ann  !ji0  of  '^c  Ad- 
rt)cir0  in  05o?ouff|)  Cuffliflj,  OaB  JlTiic  nuo  g)Oiis  Up  one  copyhoids 
Clentci-,  anu  tino  €)on0  ijp  anotfjci*  Center,  ann  bcino:  fo  ifacopy- 
fciffU,  i)C  tljc  4t!j  jPcar  of  Car.  I.  furrciiD^cti  into  tfjc  r)anti0  f°^Ji"  chii- 
of  tljc  Lojti  to  tlje  dlfc  of  Ijimfcif  anti  ti)c  rpcirs  S59a!cs  dTen"by  fe-" 
of  !j!S  Xoup,  but  no  atimittance  is  fotmn,  ann  tljcn  ije  verai  ven- 
tJies,  tlje  mat  \mm  tije  lanDS  b?)  jFcec  'Bcncl)  Durinn:  Bench  of  the 
Ijec  (HimiitPi   tJjcn  tijc  lurp  finD,  tljat  tiuriinj  ti)C  Life  of  woman  fhaii 
tljc  caife,  'all  tlje  Cljiio^en  of  A.  tiicti  iuttijoiit  IlTue,  fi;cept  f,]lll'J^^ 
tlje  elQeft  @)on,  tfjr n  tIjc  fillifc  Dieo ;  mo^eotjer,  tljcp  fiuQ,  roevcr  of  the 
tOat  after  Ijer  Deatlj  tlje  eltiell  ©on  is  anmittcD  in  tlje  l^^ear  faidchiidren 
1653,   ann  tljat  fonie  Ciaic  after  Ijc  noes  mo^tgaiyc  tlje  her  oeaVh 
JLanns  in  ducftion  to  tlje  l^laintiff  foj  ©ne  Ijunn^en  may  mhcnt 
Pounns,  ann  tlje  ^o?tn;ap?  nies,  ann  in  id;^8,  tlje  De=  i^^^Jof  tho 
fcnnant,  ijis  €)on  ann  rpeir,  Uias  anmitten ;  tlje  plaintiff  cunom  of 
not  recci^jino:  Ijis  C^onep  acco^nino:  to  tljeConnition,b?inD:S  5°''°"l'' 
an  Cjeantent ;  ann  tlje  ^luellion  upon  tljis  €)pecial  Clernia  ^"si'"'- 
UiaS;  Jfirft,  Wi\)ttW  A.  bp  tlje  ^iirrenner  4  Car.  i.  tuas 
Cenant  i\\  '^ail,  0?  toljetljer,  tbere  beino:  no  anmittance 
upon  tljc  S)urrenncr,  tljc  €ftate  in  Ijim  luas  cljann:en ;  fo? 
if  it  lucre,  tljen  tlje  Wwz  in  Call  tuouin  atjoin  tlje  (^o?t= 
gaijc.  2nip,  Sinmittinn;  tljerc  toas  no  3!ntail  in  tljc  Cafe,  pet 
beinij  lanns  in  TSoiouglj  Cnglifljj  ail&etljer  tljc  Reberfion 
after  tlje  Deatlj  of  A.  nin  not  ncfcenn  to  Ijis  poungeft  @)on 
bp  tlje  feconn  cllenter;  ann  if  fo,  tlje  cinett  ©on,  lyljo  tuajj 
(^o^tgaijoj,  couin  nebcr  bj)  tlje  Eulcs  of  latu  make  Ijinifelf 
|)eir  to  bis  'Bzotljer  of  tlje  Sjalf^OBloon ;  0?  lubetljer  tlje 
pounueff  @ons  bp  tbe  feconn  2Ienter,  all  beinff  'nean  in 
tf)C  Life  time  of  tlje  Jfeme,  luljo  bnti  a  Jfrce  'Benclj,  tubicft 
tons  a  Continuance  of  tlje  Cftatc  of  bcr  'Baron,  fo  tljat 
tljerc  couin  be  no  poireflio  fratn's,  asaijctljcr  tljc  ^o?tpijn?j 
tuljo  luas  Cpeir  at  Latu,  ann  in  Ti5o?oufilj  Cngliflj  to  Ijis  ira= 
tljer,  ban  not  a  Eiixljt  to  tljc  Cffatc* 

'^bis  Cafe  tuas  arguen  bp  King  fo?  tljc  13laintiff,  anH 
Chcihirc  fuj  tbc  Dcfcnnant. 

'But  to  tljc  firft  Point  tljc  Court  nin  unanimouflp  rc^- 
foiiie,  tiMt  tuitbout  anmittance  on  tbc  ©urrcnncr  \)i  nin 
continue  fcifcn  in  jFec  as  before,  fo?  tlje  Lo?n  couin  otber= 
iuife  babe  no  Ecmenp  fo?  IjiS  Jfine,  &c.   acco?ninff  to 

2  Cro.  403.  El.  9. 

u  u  ajs 
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ais  to  tljc  fcconH  point  tijc  Coutt  lucre  tiitsineu,  but  tf)ep 

tljOUJjljt,  tijat  on  tf)e  3utD0?it)C  of  Clements  nilH  Scudamore'jS 

Cafe  in  tf)i£(  Coutt,  Hill.  2.  of  tlji?  €lueen,  tljat  tfje  i^eie 
of  tlje  poungeft  @)on  fljouID  Ijaue  tDelanH;  but  tljep  o?tieteti 
tl)i$  Point  to  be  argueU* 

Brown  ^erfits  Dyer.     Hill.  5  Ann. 

(  II. )  ^l~^ip(g  Coutt  gatje  ti)i0  Dap  ^utn;nient  fo?  tlje  piain= 
X  tiff  J  anti  Holt  Dcliucteti  tfjc  Opinion  of  !ji)S  ':B?et&?en, 
viz.  Cijat  tije  ciueft  €)on  luajs  in  of  t^e  jFec^fimple,  fo? 
tljere  iuajs  no  ^omittance  upon  tfjc  €)urrenDct  Uiljici)  toa0 
maue4  Car.  I.  ano  t!jerefo?e  t&e  S)Uttenlieto?  tiiD  continue 
fcifen  as  ije  toas  before* 

Powell  fain  tljece  couID  be  no  admittance  bp  3linpiication ; 
to  tJje  fcconti  Point  Ije  fain,  tijat  tfje  Mlife  Ijaiiino:  t&iis 
cuftomavp  jfrecijolli  aftet  tl)e  Deatb  of  bcr  CbilOien,  anU 
ffjc  ripinff,  tfjen  tlje  clDeff  €>on  fljouin  talie  as  ^eic  to  tbc 
jfatfjcr,  RCco?5inff  to  Cffates  at  Common  Lato^  anU  be 
fain,  tfjat  \ubere  tlje  Cuffom  is  Boubtful,  "ti^  tbe  bel!  COap 
to  follouj  tije  J^uW  of  tlje  Common  lato,  as  tbis  Court 

tin  in  tije  Cafe  of  Clements  anU  Scudamore. 
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The  King  ^erfus  Warrington.     Mich.  3  W.  &  M. 

(  I.  )    '■^c  toas  bete  moben  in  ^tttn  of  31uliffmcnt,  tbat  a  Ve- 

1  Show.  329.    I     nire  4030  niifaUiartieU,  fo?  it  ougbt  to  babe  been  nireR- 

B     en  to  tbe  Coroners,  on  €rception  to  tbe  €)betiffs  of 

Chefter,  U)bete  One  of  tbem  tuas  a  Pattp ;  ann  foi 

tbat  botb  tbe  ©beriffs  mafee  but  one  iSDfRcer,  anH  tbe  one 

tan  Oo  no  aa  of  bimfelf* 

Holt  €*  %  Cbe  Venire  facias  is  tocll  atuaiiieti ;  tbe  ©b- 

jieaion  is,  tbat  tbe  @betiffs  ace  but  one  SDtficet,  ann  babe 

51  Aff.pi.20.  tbe  S)bcriffaitp  jointip  in  tbem^  but  'tis  otbcttoife  in  Cafe 

Bro^nfoeci  ^^  ^  Cballcnffc  t  "Cbe  Co?onec  is  onip  to  ececute  tbe 

44.  Olcit,  tuben  tljcce  is  no  proper  €)fficet  -,  fo?  if  tbece  be  no 

^ma  at  an,  as  if  tbe  gibcriff  Oie,  tbe  Cojoner  cannct 

4  e;:ecute 
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ftccutc  It.  @o  t&at  't(0  tl)c  Cftallenge  to  tfje  @>f)en'ff  as 
inip?opcr,  tljnt  niahcis  t^c  Co^onci*  a  proper  C>fficct  ^  ann 
fuppolc  one  Coioiiec  lie  cljnlicngcl!,  tU  otljcc  ma))  ejrecute 
tbe  cant,  tijo'  t!jc  Cojancrjs  ace  but  fuel)  one  ©tRcet  a0  tljc 
tiuo  ©IjcEiffs  arc* 
:jutJo:iiicnt  uia0  giijcn  foi  tlje  Eino:* 

Dominus  Rex  ^erfMS  Stikely.     Pafch.  13  W.  3. 

Aperfou  Ijaijino;  feillen  fiimfclf,  as  inag  OcUcucD,  feloni-    ( 2. ) 
oiifly,  tijc  Dcfcnoant  being  Coroner,  f)ai)inn:  ftoo?n  *^''*"«  ^-  5- 
tDe  Jurp  to  inquire,  anu  finning  tlje  €UiDcnce  ijerp  ftrono:,  *^'' 
tooU  off  fome  of  tl)C  JnqueflU 

Holt  C.  J.  Jt  id  not  in  a  JuUp'jS  Poluec  to  ta?tc  off  a 
JuDnnan  nftct  Ijc  Ijas  fiuo.'n*  ^nn  tW  tlji0  Coroner  be  a 
toea'fe  fUlJ>  Ci^an,  pet  tfjat  is  no  Reafon  iulj))  t&ere  (Ijouin  not 
be  an  information  againlt  Ijim:  jfo?  fuclj^spen  mud  learn, 
tijep  mull  not  tl)?uft  tfjcmfclbeg  into  OificeSi  ann  t!)e  Ee^ 
turn  of  tije  Jnquifition,  finninn;  tlje  neceafeti  Non  Compos, 
not  beinjj  fiieo,  it  ujajs  quafljcD  per  Cur'. 

The  Queen  ^erjus  Clerk.     Pafch.  i  Ann. 


ACoioner'jS  3!nquifition  fintJino:  tijat  one  Clerk  a^  a     ( 3. ) 
Felo  de  fe  ^an  feilfeO  Ijimfelf,  being  temo^en  into  t()i6  '  saik.  377. 
Court,  luas  quafljeH;  fo?  tfjcfe  Jnquifitions  muft  not  be  ^*"«"' '<^- 
taken   bp  Jntentinient  anp  mo?e  tijan  Inoiafments,   be- 
caufe  tbe  Partp  is  to  forfeit  fjic  (S5ooti0  ann  Cfjattelg  bp 
tbeir  Jfinnino:>    Cfjis  Jnquifition  beinij  qualljen,  tW  ti)e 
Toonp  f)an  lain  burien  feuen  S^ontljs,  tf)e  Coroner  took  it 
up  again,  ann  ijan  anotljec  Slnquifition  founn  ^  to()icD  tnas 
complainen  of  as  irregular,  ann  mobcn  to  be  fet  afine. 

Holt  C.  3.  fain,  €l)e  Coroner  is  not  obligen  to  go  ex 
officio  to  take  tije  Jnquelt,  but  ougljt  to  be  fent  fo?,  ann 
ttjat  toijen  tlje  1300?  is  frei!) ;  ann  it  is  a  a^isnemeano?  to 
burp  t|)e  TSoni?  before,  0?  toitfjout  fenning  fo?  tt)t  Coroner. 
'Ci's  true,  tije  'iSonp  map  be  nug  up  again,  tut  it  ougbt  to  *  lcv.  141. 
be  tDberc  fceiljlp  purfuen,  ann  not  at  fuel)  a  Diftance  of  l^]^"''  ''^' 
Cimt;  fa?  it  is  a  Bufanee,  ann  map  infect  people:  ann  2 Hawk, 41- 
in  Barkiey's  Cflfe,  tijere  U)as  JLeabe  of  tf)e  Court  fo?  tf)at 
purpofe. 

at  lad  it  tuas  agrcen,  tfjat  tlje  S'nquifition  (tjouin  be  tra- 
Uerfen,  ruin  tricn  at  tfjr  ani?es. 

Per 
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Farrea  lo.  per  Holt  C*  %  3t  10  a  ^ntut  inUMbU,  to  burp  a 
^an  t^at  nieg  of  a  Uiolcnt  Deatlj,  bcfo?e  tfjc  Co?onct!S 
31nquea  Ijasje  fat  upon  Ijinu  | 


CORPORATIONS.  I 

(j  N     TSp  Holt  €♦  3!*      A      Corporation  10  an  Ens  civile,  a 

3  s«ik!  102.  /^        Corpus   Politicum,    a    Collegium, 


A 


an  Univerdtas,  a  jus  habendi  &  a- 

gendi,  &c.  ^m  fomc  ate  confti- 
tuteH  fo?  publicU  (£nl!0,  anti  otfjcrg  fo?  private  Cfjarities ; 
tljc  fo?mcc  ate  not  fiibjcg  to  anp  JFouijUcr,  0?  particular  S)tn-- 
tute0,  but  to  t^e  general  turn  ann  g'tatutcfi  of  t^e  J^ing- 
Bom,  bp  tuljiclj  tljep  are  maintaineti  -,  but  p?ibate  CljaritieiS 
are  fubjca  to  tlje  Eule0  anti  £)?tiinance0  of  tlje  JFounUer* 

The  King  ^erjus  The  Mayor  and  City  of  London. 
Trin.  &  Mich.  3  W.  &  M. 

( 2.)  f^Sdi  a  Mandamus  to  reffo?e  %it  J.  S.  to  tbe  Office  of  ait 
I  Show.  263,  \_/  aiDcruian  of  London,  to  tDljiclj  ije  ijati  been  nulp  cl)o= 
*  °'  fen  auD  picferren,  acco?ning  to  tlje  Cuftom  of  tlje  fain  €itp 

ufeti  anU  app^obeo ;  U)l)iclj  toa0  fo  returnen,  ann  tljat  te 
en)o|>ctJ  tlje  faiD  Office  'till  after  tlje  aa  fo?  abrogating  t&e 
Oatlj0,  &c.  but  fo?  tljat  U  nin  not  tahe  tlje  €)atl)0  bj»  tlje 
faiD  aa  p?efcribeti,  but  to  Do  tljc  fame  DiD  altogetljcr  neg- 
les,  tljerebp  anD  bp  airtue  of  tljat  aa,  tlje  faiQ  Office  be= 
came  uoiD. 

Holt  €♦  %  Clje  Eeturn  agrees  l)im  Dulp  eleaeD  aiDerman 
acco?Diiig  to  tbe  ancient  €uflom0  of  tlje  €itp,  anD  tljat  be 
continued  fo,  anD  DiD  not  tabe  tbe  Oatljs.  an  aiDerman 
liepcnD0  altogetljcr  upon  tlje  'Being  of  tlje  Corporation,  fo? 
tlje  aiDermen  are  a  part  tbercof ;  anD  tubetljer  bj)  tlje31uDg» 
ment  againft  tlje  Citp,  a0  'ti0  recitcD  in  tlje  aa,  toe  cannot 
conlfruc  tlji0  Corporation  to  be  I'lffollieD.  31  am  of  Opinion 
tljat  a  Corporation  map  be  forfciteD,  if  tbe  Cruft  be  bro. 
I^cn,  anD  tlje  €nD  for  tuljiclj  it  i0  infrituteD  be  perberteD* 
Cben,  iDbctljer  a  JuDgment  to  fci?e  a  Corporution  Dotli 
DilTolbe  it  t  Co  ci:plain  tlji0,  tljere  are  tljrce  €)ort0  of  liber* 
tie0  5  a  jLibertP  granted  from  t^c  Croten,  toljicb  DotD  ftiiJ* 
4  fill 
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m  in  tf)f  Crototii   a  Litimv  acntcn  dc  novo,  tijut  cxiflsskin.?!,. 

iioticitljftiintJinn;  it  tic  f02fcitcn";  nnu  anotfjcr,  itfjicf)  cannot 

f.cift  but  in  tfjc  l.^crfan0  to  tuljom  lyrantcn*    3'n  tljc  firft, 

3fuDn;ment  to  friTC  o?  oult  is  p?opcv,  fo?  tfjcn  it  licloniys  to 

t!}f  (tx^w ;  if  tijc  oiOeu  be  foifcitcti,  Juoomcnt  is  fo?  a  Sr i- 

fucc  nnn  no  inoic,  bccaufc  natluitljftanDino:  tlje  lo^fcitiuT  it 

idffs  in  tljc  droUMi;  mm  fo?  tIjc  latter,  tfjc  p?oprt:  JiiQff^ 

nirnt  to  be  giDen  is  onlD  fo?  Ouftcr,    jf  rso  not  tijinh  a  Juuo;-- ,  1,,^  ^^^ 

ment  fo|  ^ctfure,  lufjcie  'tis  a  final  JiiUgnirnt,  to  be  incf=  *-iri  cor^or. 

fecfuaL    !:inti  it  is  no  aiiuinient  to  fap,  tijat  becaufc  tlje  |^,'J,^^  ^^ 

UiniT  cannot  be  tljc  ^To.^po^ition,  Ije  cannot  fci^c^  fo?  tljc       "' 

vQcanins'  cf  S^eilute  is  to  take  it  from  Ijini  tljat  Ijan  it, 

:i3ut  ti)L'  JLibcrty  cf  tJjc  03a)'o?,  Conunonaltp  ann  Citijensj 

f!f  London,  IS  not  tljfir  Libcrtp  of  bcino;  fiicij  ic)erfons,  fo? 

(t  Ijas  been  ijclti,  tljat  tljc  €Hirrcnr!cr  of  t(jc  Libertp  of  a 

€c2yo?ation,  lyas  no  ^B^urrenocr  of  tfjc  Corporation  j   no 

nioK  fijall  a  3'iiBn,mcnt  of  fcfjinn:  t!jc  Liberties  of  tljc  €fsy- 

poration,  fci>e  tlje  Corporation  itfclf.    5  muff  airrer,  tljat 

if  a  Corporation  to  a  particular  ]i)urpofe,  be  DebeftcQ  of  all 

itsj  1.3ciuers  i.Wd  Liberties,  'tis  ixone,  as  iw  tlje  Cafe  of  a 

Cljaritp :  j!3o\u  for  anotljer  Corporation,  tljep  Ijauc  Potocc 

to  mai^e 'BpLaius,  anu  go\3ern  tfjc  Place ;  aiiD  tljo'tbep 

Ijabe  tljcir  Liberties  fcifco,  vet  tljcp  remain  a  Corporation, 

anr>  maj)  aft  as  fuclj.    $inti  tljat  inas  tbe  Keafon  of  tlje 

Dean  aiiD  Cljapter  of  Norwich's  Cafe,  tljat  tljcp  tuere  ufe-- 

ful  ftill,  as  atMants  to  tlje  Xifljop*    '€i0  not  tlje  ]piM- 

lege  of  tlje  Co2poration  to  ffo\)ern  antJ  mal^e  15p--La\ue, 

but  it  i0  elTential  to  its  berpldeinn;  aiiD  Conffitutioiu 

Cbere  is  anotljer  Claufe  upon  uiljiclj  anotljer  mxii  tiotlj 
lie,  but  lue  arc  not  to  atmife*  ann  lue  cannot  confioec 
tljis  Jutiffment  otf5crU)iie  tfjan  ass  tlje  aa  Dotij  recite  it ;  no 

peremptcrp  Mandamus, 

The  City  of  Exeter  ^erfus  Glide.     Hill.  3  W.  &:  M. 

IB  tljis  Cafe  of  a  Mandamus  for  rcfforinn;  an  Qlticrman,     ( 3-  ) 
tOe  Eeturn  tuad  belo  aooU  b))  tbe  Opinion  of  tljrcc  ^j^^°'^-  55= 
JuDijes,  but  tljc  C'i)iff  Sufiiic  Uias  of  a  ■oitfcc-ent  Opinion,    '  " 

Holt  C.  3.  3  aijtce,  tljat  tiffertimj  Ijis  Office  iuas  gooti 
Caufc  of  Disfrancljifemcnt;  anU  fo  luas  abfentinn;  Ijimfelf 
from  tljc  Council,  ann  tljat  ilje  bcrp  Mature  of  tljc  Cljinij 
Uin  i.niport  as  muclj:  Jfor  eberp  CllDcrman  of  a  Corporation  Moor  i?j, 
ougljt  to  be  a  Citijcn,  anO  an  Jnbabitant  cf  tlje  place  ssj* 
tobere  l)c  is  nn  aincrman  •,  ann  if  ije  rcmo\jcSj  tc  ccafcs  to 

Xx  be 
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be  a  Citf^en,  but  map  be  a  JFrecman,  tljo'  be  iuant^  tbat 
jBualificntion  luljicb  enables  l)im  to  be  an  3i0ernian.  Cberc 
10  no  Doubt  t(jat  it  lua0  Ijis  Dutp  to  attenti  nt  tfje  €om= 
.  wton  Ccuncfl  -,  anti  tljat  it  tnajs  contrary  to  tlje  Dutp  of  Ijifi 
©fficc  to  be  abfent*  OBut  Uiljat  maUeo  tbe  Eetutn  not  ffooa 
10,  tljat  tijere  Uiae  no  particulat  Summons  fo?  tbe  Dcfen= 
bant  to  appeal*  anb  anttuei:  toljnt  fljoulb  be  objeSeb  agafnff 
biui ;  anb  tbercfo?e  tljep  bab  pjocecbeb  apinft  bini  tuitbout 
Ijeatinff;  anb  it  fo,  Ijis  Diofrancljifemcnt  toais  apinft 
Ei'Sbt  anb  3iuftice* 

4  Mod.  57.        Note  J  3in  Michaelmas  Cecm  7  W.  3.  one  Morris  b?OU0bt 

a  Mandamus  to  bc  te(fo?eo  to  tbe  pjace  of  Capital  OSuraefs 
of  tbe  Devizes  in  Wiltfhire ;  anb  tbeue  beintj  no  S^cntion 
niabe  in  tbe  Eetunt,  tbat  \)t  bab  anp  Botice  oj  particulai: 
g^ummons  to  anftoee  tbe  Cbatfffj  fo?  t&if*  Heafon  Ju^g- 
ment  tuas  giben  in  tbat  Cafe,  tbat  tbe  Eeturu  tuajs  ill,  pui- 
fuant  to  tbe  f)pinion  of  tbe  Cbief  Juttice* 


(4) 

Calbs  W.  : 
»?3- 


Piper  'verfus  Dennis. 

UP€)iI5  a  Quo  Warranto  againft  tbC  Cotun  of  Liskardj 
in  J^inff  Charles  tbe  ^econb'0  Cime,  tbej)  furtenbereD 
tbeir  Cbarter,  tobicb  tnas  not  cnroUeb  till  iaing:  James  tbe 
€)econb,  uibo  in  Confibctation  of  tbe  ^uttenber,  ffranten 
a  neti)  Cbartec  to  tbem* 

Per  Cur'.  Cbe  g-econb  Cbarter,  beins  in  Confiberation 
of  a  boib  ^urrenber,  tuas  alfo  boib* 

Lord  verfus  Francis.     Trin.  11  W.  ^. 


(5) 

Cafes  VV. 


PER  Ci|r'.  an  asion  fo?  a  falfe  Eeturn  i0  local,  \i\\t  map 
be  laib  in  tbe  Countp  U)b^e  it  tuaj*  mabe,  0?  in  tbat  in 
*^^'  Mi\iii\)  it  appear^  on  Eeco?b, 

anb  per  Holt  C*  3!»  3if  one  be  irrcguIarFp  cbofe  at  firff,: 
anb  after  \)z  i0  otoneb  bp  tbe  Colun,  anb  entereb  into  tix 
Cotun  "Boofe,  o|  regularlj)  cbofe  into  a  fuperio?  Dignitp,  2 
fljoulb  take  tobat  follotoeb  to  be  fucb  Cbibence  of  a  goob' 
Cleaion,  a0  ougbt  not  to  be  controbctteb* 

Trin.  12  VV.      Holt  C.  3*  3^f  au  Officer  make  an  ill  Eeturn,  be  fl)aH  be 

4,^r    '  '■  turn,  anb  m^fec  anotber*    ^w"^  if  upon  DifaiJobjance  of  tbe 

I  Keturn, 
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Ecturn,  Ijc  niiikc^  n  fccoiiD  ban  Return,  an  attncljnicnt 
fljall  00. 

College  of  Phyiicians  ^erfus    Salmon.     Trin, 

13  W.  3. 

PE  R  Holt  €♦  3".  dlDcre  mp  l.m  Coke  faps  t^at  a  Co?-     (  6. ) 
potation  muff  Ijaiic  a  ji^anic,  it  is  to  be  unOcrffooD  ti-  » saik.  19c. 
tOer  as  crpjcfffO  in  tijc  patent,  oi  iniplieti  in  tOe  j^atute  '  ^^'"^'  ^*'' 
cf  it.    3s  if  tOc  Uiiio:  fljouID  inco?po?ate  tfjc  Jnfjaln'tants  of 
Dale,  luitO  l^oiDcr  to  cljufc  a  ^"^apo?  annually ;  in  tOio  Cafe,  10  Rep.  jq. 
tljouBb  tljcrc  be  no  Bamc  of  j'ncojpo?ation  0i\jen  in  tlje 
l^^atciit,  I'et  it  is  a  goon  Corporation,  bp  tljc  Banie  of 
99apo?  anti  Commonaitp.    %q  tlje  Citp  of  Norwich  toafi 
inco'rpojatcb  bp  tIjc  Cljai'tec  cf  Hen.  4.  to  be  99apo?  anti8>l)c- 
riffs,  antJ  tijcp  are  callcu  ^apo?,  ^ijcriffs  anti  Commcn= 
altp. 

The  Mayor  of  ThetfordV  Cafe.     Hill.  I  Ann. 

A  Mandamus  being  fent  to  tijc  ^apo?  antJ  Commonaltp  ( 7.  ) 
of  Ihetford,  tlje  Return  luad  niatic  in  tfje  Bamc  of  5 s^"^- '»?• 
tlje  Corporation,  but  toitljout  tlje  Common  ©eal,  or  tljc 
i^anD  cf  t|)e  ^apo?  to  it,  Jt  tuajs  obieaen,  tljat  ttjougD  it 
toajj  returneu  i\\  tljc  jr5amc  of  tljc  Corporation,  pet  it  tuas 
no  corporate  aef,  to  cljarge  tljem ;  no?  tt}e  £T9apo?,  tuitljout 
W  ^ann. 

Holt  C.  J.  a  Corporation  map  Do  an  M  on  Eecorti  UiitO=  10  Rep  <s8. 
out  tljeir  Conunon  ^eaj,  tljougij  tljep  cannot  no  an  aft  in  ^^^  ^7«^- . 
Pais;  ann  if  an  asion  be  brought  atyainft  tlje  Corporation  ycIv°"V^'^' 
!jere  fo?  a  falfc  Eeturn,  tijrp  are  effoppcn  to  fap,  tljat  it  i^        ' " 

not  tbrir  Ecturn,  fo?  it  is  Refponlio  Majoris  &  'Communita- 

tis  upon  Eecorn.  ann  as  to  tbe  Dnnn  of  tlje  ^apo?,  it  is 
not  necelTarp ;  'tic  fufficient  Cbinence  againff  !)im,'  t^at  tlje 
mxit  tuas  neiibcren  to  Ijim,  ann  tljat  it  l)atl)  Ijiis  Eeturn, 
ann  it  is  incumbent  on  Ijim  to  fljcto  tlje  contrarp :  JTo?  tljc 
fijapor,  or  anp  otljer  ^gagifitate  of  tbc  Corporation,  tD&d 
caufcn  0?  procuren  tljis  Return,  are  cbnrgeable  not  onip  in 
tfjeir  corporate,  but  \\\  tljcir  pribate  CapacitieiS.  Bo  G)ffi= 
ccc  iuas  obiigcn  at  Common  latu  to  fign  a  Return  ^  in- 
ncen  tlje  Statute  of  York  obligees  S)ljcriff£i  to  no  it  •,  but 
tijis  ertcnns  not  to  a  Coroner,  ^apo?,  o?  otljec  ©iflcer. 

COSTS. 


172. 


( I) 

Skin.  965, 

56;. 


Skin.  J67. 


COSTS. 

The  Company  of  Cutlers  in  Yorklhire  ^erfus  llu- 
ilin.     Mich.  5  W.  6:  M. 

'B  nn  asian  upon  a  p?itiate  Slff  of  pnrliammt,  fo|  n 
PcimJtp  fo?  rctaininn;  an  apprentice  airninft  tlje  as. 

Per  Holt  d,  31,  &  totam  Curiam,  ([(Lljerc  a  @)tatntC 

gi\jcs  a  }3cnaltp  to  tijc  Paitp  jjriciieD,  to  be  rccoiicrcD 
by  aaicn,  'Bill,  Plaint,  &c.  tljis  beinff  a  Dutjp  to  tlje  pnr= 
tp  \5CftctJ  before  tlje  aaion  li^ouixljt,  Ije  fljairiniuc  Cofie  ^  bc- 
caufe  Ije  is  put  bp  tljc  Defcnnant  lo  tlje  €oi!s  anD  €ro\ibIe 
f«f  a  S)uit.  06ut  in  a  Tam  quam  0?  otljcr  popular  Qftion, 
mijere  tlje  JDutp  is  not  Ijcfteti  'till  tlje  %\\\t  o^Jnfojmation 
b^outjbt ;  tljci'c  Ijis  Jntcceft  commcncino;  bp  tlje  ^-uit,  anD 
not  bcina;  a  Dutp  beftcD  before,  Ijc  fljalfnot  Ijaue  €o(!g 
ngainft  tlje    DefcnUant.     lo  Rep.      Pinfold's  Cafc  115, 

North  and  Wingate's  Cafe,    i  Cro.  559.     ^t  auOtljec   Dap 

Colls  mere  giuen  in  tijis  Cafe  per  Cur'. 


(2.) 

Skin.  555. 


Sir  Wilfred  Lawfon  and  Story.  Mich,  6  W.  5c  M. 

IB  an  asion  upon  tlje  Cafe  upon  a  Refcous,  upon  tlje 
nciu  gitatute  of  Diftrelfes,  t&e  flueaion  tuae,  after  a 
(Llertiia  ano  Jungment  fo?  tlje  plaintiff,  if  tlje  Coffs  fljall 
be  treble,  tlje  eilo?tis  beino:  treble  Damages  ano  Cofts  f 
nnn  rulen  toitljout  Difficultp,  tljat  tljep  fljall,  accojninn:  to  tlje 
Eule  in  Pinfold's  Cafe,  10  Rep.  Damages  in  fuclj  Cafe 
beino:  ijiben  bp  tlje  Common  laU) ;  ann  it  luas  rulcu  tljat 
Cofts  dc  incremcnto  fljall  be  treble  alfo.  antJ  fo  upon  De- 
bate it  Uias  ruleti  in  C.  B.  in  tlje  Cafe  of  Sandys  anu  Child, 
affirmeD  Ijere  in  a  mxit  of  Crro?.  anO  tljouijl)  tljc  Ccife  of 
Roll's,  Cofts  517.  be,  tljat  tbc  otljer  is  tlje  mo?e  fure  £(lJap, 

pet  per  Holt  C»  %  CoflS  de  incremcnto  are  alfo  Double,  &c= 

in  all  Cafes  of  iiDfficerSj  &c. 


Anonymur. 
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Anonymus.     Hill.  1 1  W.  j. 

It:  msi  mo^cti  tijat  nje  Cranfm'pt  fit  b.  R.  miffljt  be  a-     (3) 
menticD  ty  tlje  3Ileco?n  in  tlje  Common  picas,  tfje  Clerk  '  ^^^^-^9- 
of  tOeit  Creafurp  attennino:.    Hall  oppofcn  it,  'till  tljep  &aii 
ttc  Coft6  of  tije  ^rit  of  Ccro?  allotocn  tfjem, 

Et  per  Holt  C.  %  f  OU  fljOUlD  \)AMt  illflffcn  fo?  tfje  CoffS 

in  C.'b.  before  tfje  ipartp  bat"  libertp  to  amcnn*  %^i& 
m^y  of  amcnuinff  tbe  Eeco?li  l}ttc  bv  tbe  Rtcoto  tbere  10 
tbe  Courfe  of  tlje  Court,  ann  cannot  be  oppofen,  being  on-  vid.  1  un. 

Ip  to  faUe  tbe  Cbarge  of  a  Certiorari.  ^^' 


Cottages  and  Inmates. 

The  King  'Verfus  Everard.     Hill.  15  W.  j. 

Ap?efentment  at  a  Cotirt-Leet,  fo?  ereaino:  a  Cot^     (i) 
tage,  contrarp  to  ?i  El.  cap.  7.  not  lapino;  four  '^*"'  '^''' 
acres  of  lanD  to  it,  acco^Uing  to  ttje  statute 
de  terris  menfurandis.     Jt  tuaiS  erceptCD  firft,  Cbat 

tbi0  tnas  but  an  O^ninance,  t  Cro.  603.    TBut  per  Cur', 
'ttoajs  belt!  a  g)tatute.    2WP,  €bat  tbe  Caption  in  ad  Cur. 

Vif.  Franc,  pleg.  cum  Cur.  Baron,  tubereajS  tbe  latter  COUtt 

bag  no  9utbo?itp  to  take  fucb  Piefentments,  ergo  it  is  iWz' 
gal,  becaufe  incertain  tobicb  took  it*    2  Keb.  139.    i  o  Ed.  4. 

15.  a. 

Et  per  Holt  C.  %  tBfittt  tbere  arc  feberal  Commifllons,  cro.  c»r. 
of  tobicb  eacb  babe  autbo?itp  to  p?oceeti  fo?  tbe  fameCbino;,  80,413. 
but  in  a  Different  $i9anner,  it  ouffbt  to  appear  ty  tobicb  of 
tbefe  it  tuas  taken.  15ut  bere  onip  one  Court  bas  31urif= 
tfaion  in  tbe  $?9attcr,  anti  it  mull  be  taken  as  a  Caption 
bp  tbat  Court  tbat  ban  autbo?itp.  3lilp,  Cbat  tbe  ^ear  of 
oiir  Lo?ti  tons  in  Engliih  figures  5  but  tbe  fear  of  tbe  fiiinff 
being  at  lengtb,  tbe  Anno  Domini  toas  !)eing>urpiuface* 


Y  y  Emerton. 
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Emerton  'verfus  Selby.     Hill.  I  Ann. 


(2.) 
I  Salk.  itfp 


Tl|3(£  DcfcnDant  in  EepIeUin  n^otneti  fo?  Damnge=fea. 
fant in  Ijis  JFrecljolD,    plaintiff  pleaDcD  in  0i5rii%Cf)at 
Ijc  ftia0  fcifcn  of  a  Cottage,  auo  p^cfctibcu  to  Dauc  Com= 
mon,  &c.  fo?  au  'Bcaftjs  levant  aim  couchant,  ajs  appendant 
1  Buift.  50.    to  Iji0  Cottage*    C!)i!5  inajs  Ijeio  gooD  upon  Deniucrer,  fo| 
S.C  6  Mod.  ^  Cottage  contains  a  Cuttiiap  agi  to  tlji0;  fee  tfje  Statute 

114.' Anony-  De  extentis  Manerii,  anU  1)?  tljC  Statute. pU0&t  tO  IjaUe  fOUC 

mile  /^.^...^..j     ^«y      ¥1     .^..^ 


'""»•  acres  of  lann* 

10 1.""^"  ■        3nn  Holt  C*  3I>  faiD,  l)z  tememb?en  an  Jlfue  tnljetljer  le- 

vaugh.  2J3.  vant  anH  couchant  ttieti  befo?e  Cljief  3'ii(tice  Hale,  ujIjo  DelD 

t&e  ifotitiennff  of  tlje  Cattle  in  tl)e  f  acD  CUioence  of  Le- 

vancy  anH  Couchancy.     Vide  Co.  Lit.  5.     Co.  Ent.  649. 


COVENANTS. 

Scounden  verfus  Hawley.     Mich,  i  W.  &  M. 


(  I.  )     ^'^Ovenant  upon  Articles  of  Agreement,  one  of  toljicD 

Com.  1 72.     m  tuas,  tfjat  iBljcrcas  tlje  Plaintiff  fjao  info?meii  t()e 

\.  Ji  Defendant,  tljat  BradHiaw,  one  of  tfje  Eegicioes, 

^^■^^   tnas  ^o?tffap?  of  fucfj  anti  fuclj  lanDs,  toljicfj 

©ifcoijerp  tlje  plaintiff  jatJ  maoe,  to  tije  intent  to  entitle 

tije  DuUe  of  York  to  ti)ofc  JLanDis,  as  fojfeiten  bp  tf)e  at-- 

taintiei-  of  Bradihaw,  (Ujfjereas  in  Crut&,  Bradfliaw  toa0 

onip  Crulfee  of  tbe  Cerm  fo?  anotljerO    €fje  Defentiant 

coijenants  to  obtain  a  (J5?ant  of  tijofe  lanos  from  tfje 

^\xU  of  York  to  tlje  Plaintiff,  iuitijin  fnclj  a  Cime ;  and 

affigns  fo?  'B?eaclj,  tljat  tlje  Defentiant  !jaD  not  p?ocureli 

fuel)  a  (©?ant,  &c.    Ci)e  Defendant  pleads,  t&at  at  tlje 

Cime  of  tlje  articles  entered  into,  tl)e  Dufee  of  York  ijad 

no  3ntcreft  0?  Citle  to  tlje  JLands^  tlje  Plaintiff  demurs* 

Holt  c*  3!*  Ct)e  Defendant  \^  bound  to  procure  fucfj  a 

(S?ant,  et  valeat  quantum  valere  poteft.     Slid  it  tPaS  adjudged 

tljat  tlje  piea  tuas  naugljt,  h^  Holt,  Dolben  and  Eyre. 


Brewfler 
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Brewiler  <uerfus  Kitchel.     Hill.  9  W.  ^. 

IB  a  fciffncD  agioit  upon  tijc  Cnfe  on  a  eiapr,  to  feme     (2.) 
a  Difference  relatinD:  to  tlje  Detmaion  of  Cares  out  of '  saik.  195^ 
a  Kcnt^Cfjarue.    ?|?ere  A.  bcinn;  fcifcn  of  lauDs  in  jfee,  c*"''«='^«'" 
panteD  a  Eent^Cijartrt  to  one  B.  nno  lji0  Deirg,  anti  co= 
uenanteD  fo?  fartljcc  aiiurance,  ano  to  pap  tlje  Eent-Cljarsc 
clear  of  aU  Caxes  -,  noU)  l)p  tl\t  lanO-Caj;  aa  3  &  4  W.  & 
M.  4  s.  per  pouno  id  laiD  upon  ILann,  anO  Pouiet  giuen  to 
tlje  tenant  to  tieriua  it,  toitO  a  P^o^ifo  not  to  alter  CoDe= 
nantfi  oi  Clgrcemcnts  of  Partiefi ;  all  luljicf)  tuad  founti  in 
a  fpecial  dlcroia. 

Holt  €.  31.  €l)e  ^cir  of  tlje  (J5|"»ntce  cannot  maintain  an 
Siaion  of  CoHenant  againa  tlje  aOiijnec  0?  Lelfee  of  tlje 
«^?anto?,  but  onlp  againft  tlje  <5D?anto2  anD  Ijis  I|3eir0  -,  fo?  a 
CMiarrautp,  tljoun;!)  a  €oljenant  Ecai,  Does  not  liinn  tljc 
JLanti,  till  JuUiymcnt  Ijan  in  a  Wanantia  Charts:,  muclj  lefs 
tljat  tuljiclj  10  onlp  a  perfonal  Coljenant.    anD  toljerc  tIjc  5  Rep.  17. 
Clueflion  is,  toljetijer  a  Cobenant  be  repealcD  bp  sas  of  lS)ar=  ^y^^  27. 
liament,  tljis  is  tfje  Difference;  if  a  ^^an  cobcnants  not  cro.car. 
to  tio  an  aa  0?  Cijing:  tnljiclj  tuns  lainful  to  Oo,  anO  an  M  m'. 
of  parliament  comes  after  anU  compels  Ijim  to  Do  it,  tlje  j  ["J"^  \^^- 
statute  repeals  tlje  €obenant :  ^0  it  is,  toljere  Ije  cobe-  '   '^'''   •' 
nants  to  Do  a  Cljing  toljiclj  is  latuful,  anD  an  aa  comes  in 
auD  binDers  !jim  from  Doino;  it»    'But  if  one  cobenant  not 
to  DO  a  €ljina:  toljicO  tljcn  bias  unlaiuful,  anD  an  aa  comes 
anD  mafees  it  lateful  to  Do  it,  fucb  aa  of  parliament  Does 
not  repeal  tljc  Cobenant,    3n  tljis  Cafe,  tbouglj  tljc  as 
toljiclj  gibes  4s.  in  tlje  PounD,  b'^tlj  a  Claufe  tljat  tlje  Cec- 
tenant'fljall  DeDua  it  out  of  tbe  iS.ent  cljargeD  tbereon,  pet 
tljat  Dotlj  not  repeal  tlje  Cobenant  to  pap  it  toitbout  De- 
tuaion,  fo|  be  Dotb  not  offenD  t\)z  €)tatute  if  be  Does  not 
DeDua ;  but  be  breaks  Ijis  Cobenant  if  be  Dotb ;  b)berefo?e 
tlje  Cobenant  ougbt  to  be  perfo?meD*    %nc\^  a  Cobenant 
maDe  toljcn^tbere  toas  no  Parliamentary  Car  inXeinn:,  0? 
Imoton  at  tbat  Cime,  tooulD  not  babe  freeD  tbe  Eent=cbarije 
from  tlje  Car  impofeD  bp  tljis  aa^  but  becaufe  tbere  toas 
fucb  Car  before  tlje  (J5jant,  tbis  Covenant  muff  be  conffruen 
to  e.rtenD  to  it,  fa?  otbcriuife  it  bJoulD  fignifp  notbino:. 


Northcote 
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Northcote  ^erjhs  Underbill.     Mich.  10  W.  5. 

(3)     Tn  Covenant,  tlje  paititiff  neclatcu  tljat  tlje  Defcimant 
I  saik.  199.  J[   jjp  ^^jg  £)^jj,  jijjj  gcant,  &c.  to  tlje  Plaintiff  anti  fjijs 

i|)eit;0,  p^o^inetJ  tf)at  if  tlje  ^?anto?  pain  fo  mucf)  ^omv, 

it  fl)Oulti  be  latoful  fo?  l}im  to  te^cntet,  ann  tljat  Ije  coue- 

nauten  to  pap  tl)e  ^onep  to  tlje  laiaintiff,  ann  a  TS^caclj  teas 

aflignetJ  in  jl5on-papment  ^  aftet  Jutigment  bp  Default,  anU 

a  mtit  of  anquicp  e;ccciiteti,  'ttnn^  objegeD,  tljat  notbinjr 

paffeD  top  tl)e  Deen  fo?  Ollant  of  Jntollment  -,  quod  fuit  con- 

Raym.ay    ceffumj  anil  objeSeti,  tljnt  tl)erefo?e  tlje  Cobenantis  tneie 

1  Kcb.  130,  ^Qi^,^  jii^e  tt)e  Cafe  of  Ray.  27.  tuljerc  H.  Qtmm  all  tlje  Ee- 

I  Lcv\'6.    fibuc  of  Ijis  €erm  to&iclj  fljoulD  be  unei:piceD  at  tlje  Cime 

3  Lev.  193.   of  ijiis  Deatb,  anU  covenants  fo?  quiet  Cniopment,  anD 

giuejs  a  TSontJ  to  petfo?m  -,  ann  it  m&  bcin  tljat  tl)e  :©onii 

ann  Covenant  tuere  Uoin. 

Et  hoc  fuit  concelfum,  per  Holt  €*  %  bCCaufe  tljat  toa0  a 

relatibe  ncpennant  Cobenant,  if  tbcre  be  no  Cffate  granten 
tbe  Cobenant  fails  -,  but  in  tljiis  Cafe,  tlje  Covenant  16  a 
niftina  innepennant  Cobenant,  ann  it  is  not  material  tolje- 
/         tbcr  anp  Cftate  paffen,  ann  tbe  paintiff  neen  not  fljeuj  it* 
jungiiient  fo?  tlje  plaintiff* 

Farrow  wrfus  Chevalier.     Tria  1 1  W.  3. 

(4.)  ''T^pe  S)erbant  cobennnten  not  to  blip  o?  fell  toitljout 
I  saik.  i39.  j[  '  t|)g  ^aftec'js  leabe  toitbin  ttuo  |>earjs*  Tijeacb  af- 
''*"■  fignen,  tljat  be  ban  diveriis  diebus  &  vicibus,  between  fucb  a 

Dap  ann  fucb  a  Dap,  foin  to  H.  ann  to  febetal  otbet  pet^ 
fonjs  unhnotun,  i©oon0  totbeOalue  of  lool.  jITue,  ann 
filernia  fo?  tbe  piaintifFi  ann  moben  in  arteft  of  Jungment, 
tbat  tbe  X?eacb  teas  uncettain  ajs  to  Cimesi  ann  perfonjs, 

CafejS  Citen  pro  ann  con',   3  Cro.  916.     200.567,     Ray. 

8,9,10.    Sty.  420,428. 
Et  per  Holt  C.  %  Jtt  Debt  on  a  TBonn  to  perfo?m  Cobe= 

nants,  tbe  Eeplication  mult  fljeuj  a  certain  15?eacb ;  but  in 

Cobenant,  a  general  T15?eacb  is  fufiicient*    ^nn  tW  is  cer- 
crVy  4W.  tain  enouffb,  fo?  'tis  fo  nefcriben,  tbat  if  anotbet  aaion  be 
cro  Car.     ij?ou5ljt,  tbe  Defeubaut  map  plean  a  fo?met  Eecoberp,  ann 
',  B;owni  z,.  £^ber  tbis  to  be  tbe  fame  ^cUinu:, 
a  Mod,  176.       ^Pungment  pro  Quer'. 


2  Jon.  I J  5. 


Grefcot 
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Grefcot  'verfis  Green.     Pafch.  11  W.  3. 

LEfTce  cct)cnanteti  fo?  fjim  iinU  Iji'o  ailiijns  to  rc=bui(D  a    /.f-^ 
iljoiifc  toitljin  fuel;  n  Cinie ;  aftcf  t&c  Cime  c;cpii-eD,  Ijc  '  "  '  '^'" 
sifilrjncti  o\)cr,  &c.  t?jc  ^ciifc  not  Uiiilt* 

Lt  per  Holt  C.  3i«  €Ois  Coijcnnnt  mu  not  liinO  tlje  ao  ^"^l'^- 
fiijnrc,  bccniifc  it  Uias  bjokc  before  tljc  s^ifliijnmcnt  •  alitcr  if  Moor  595!' 

Iclfcc  ijati  nflifiiicD  before  tlje  Cimc  ei;pircli»  400. 

PI.  523. 

Sleer  verfis  Shalecroft.     Pafch  1 1  W.  j. 

COHfiiant  fo2  not  coiiucpino:  an  €aatc  piivfuant  to  ^t-     (  6.  ) 
tiClCij,  Cafes  W.  5. 

Holt  d.  J.  Cljci'c  is  a  mantfcft  Difference  betUiecn  a  €0= 
tenant  to  make  a  Conl^epancc  at  tije  COarije  of  tl)c  €ol)e= 
nantee,  ann  a  Coisenant  to  conbcp  to  (Hoiienantep,  anD  I)e 
coucnantsi  to  be  at  tljc  Cfjarge  of  it  -,  fo?  in  tije  ficft  Cafe, 
tlje  Coi3enanto?  is  not  cbliLXco  to  pcifo?m  'till  CenUec  of  tlje 
Cljarge^;  but  in  tljc  fccouD  Ije  is  to  con\)ep  at  Ijis  i^eril; 
antJ  if  tlje  Cobenantcc  toilt  not  pap,  Ijc  Ijas  Ijis  KemeDp 
againft  Ijim  upon  Ijts  Couenant.  'But  toljece  €;ol)enant  is 
to  make  Con\)evancc  at  tljc  Cljarge  of  tlje  Covenantee,  tlje 
Cobenanto?  ougljt  to  gibe  Notice  to  tljc  Cobenantec  luljat 
fo?t  of  €onbepance  fje  intenbsi  to  maUe,  tljat  tlje  Cobe- 
nantee  map  junffc  iuljat  Cljarge  to  tenner.  2tJlp,  caJljcn  one 
pleabfi  a  'Decn,  Ije  muft  pleati  it  acco^bing  to  its  Icpl  €)= 
peration,  anb  not  acco?bino;  to  tlje  ©ao?b0  tljereof.  snip, 
3f  Co\3enant  be  to  mahe  a  jfeoffment,  &c.  before  fuclj  a 
Dap,  Cobenanto?  ougljt  to  ijibc  Botice  luljen  Ije  Uiill  make 
it,  tljat  Coucnantee  map  be  tijere  to  receine  it ;  fecus  if  it  be 
to  make  a  jfeolfment  oti  a  Dap  certain;  but  in  tljat  Cafe, 
Cobenanto2  muft  pleab  a  Cenbcr  on  tlje  laft  convenient 
€ime  of  tljat  Dap* 

Holt  C  %  3f  A.  Cobenant  tuitlj  B.  to  convepbim  all  fjijs  ^f^H;  '* 
Eiffljt  anti  Citle  to  tbe  .^ano?  of  D.  to  bsbiclj  A.  Ijasi  no  cafes  w.  3. 
J^iffljt;  it  is  not  a  jjoob  plea  in  an  asion  of  Cobenant,  595- 
tbat  be  Ijan  no  Eiijbt,  &c.  but  be  mua  make  fucb  a  Con- 
vepancc,  as  iuoulb  in  Crutb  pafd  nil  Us  €itle,  in  Cafe  Ije 
ban  anp ;  anb  Ije  is  efloppeb  bp  Ijiss  Covenant  to  fap  Ije  ban 
no  Citle, 

Z  r.  fiolt 
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Tnn.  li         Holt  <Z.  %  Jt  10  Op  Jntiulffcncc  t&at  ^camfit  fuc  fo2 

Cafes  w  -    ^^-^^^^  QH^igeo  in  tljc  auniiiTiltp,  but  tljat  tna^  ncucr  cvtrnncn 

40(5!'     '■   to  ^^nftcrsl,  but  once  in  mp  Lo?H  Herbert's  Cimc ;  fo2  tlit 

$^aftcr'0  (Unfc  Differs  from  tOnt  of  Mariners,  fo?  be  fon^ 

trnse  tuitfj  tlje  pnrt-fDluncrs,  nun  tbc  i-^arincrs  tuitb  im ; 

n  li)?obibition  10'  n  Scatter  of  EiffOt,  toitlj  Touie  illerrilSions. 

Lacy  ^erfus  Kinnafton.     Trin.  i  j  VV.  j. 

( 7- )  ^'JT'fiyJB  Cafe  10  not  ffateti  in  tbc  OSocfes ;  but  ontp  tfjat 
tsaik  5?'"  J-  »f  ^'i^^'''^  t)eiri  bp  Holt  C. :?»  'Cbat  a  perpetual  ^o^c-- 
'■  nant  iieDer  to  take  anp  ^nnantaffc  of  a  DfcD  0?  Cobenant, 
i0  a  Eeleafe  02  Defeafance  of  tbat  Dcen  0?  Cobenant ;  as 
luijerc  a  gjrjan  enters  into  an  ©bliiyation  to  anotbcr,  baljo 
cobenants  neber  to  taUe  anp  ?*nbantan;r,  o]  to  fue  Ijini  upon 
tljat  'Bonn ;  bere  if  afteriuaros  an  SRion  of  Debt  fljoulli  be 
b^ouijbt  upon  it,  in  fucb  Cafe  tbe  £>blio;o?  map  pleaD  tijfs 
Coisenant  in  OSar  to  tfje  ^aion,  fo?  tbe  (Dbligee  bp  bi0  €0- 
uenant  batb  bep^ibeti  biinfflf  of  nil  tbe  Eemeup  be  couID 
babe  upon  tbls  iDonb*  ISut  if  A.  B.  anb  c  D.  are  fointip 
nnu  febcrallp  bounD  in  a  'Bonn  to  E.  R  tobo  cobenants  ne"^ 
Mtt  to  fue  C  D.  upon  tbat  Igonb;  tbis  is  no  Eeieafe  0?  De^ 
feafancc  of  tbe  OBonb,  becaufe  it  botb  not  bifcbarp  tbe 
Eiijbt,  onip  tbc  IRemenp  againft  C.  D.  fo?  be  ffill  batb  a 
Biijbt  of  aaion  apinft  tbe  otber  ©blijyo?  j  ants  tbeitfo?e  if 
tbe  ©bliirec  (bouib  b^ing;  an  vision  of  Debt  upon  tbis  'Bonn 
ajjainft  c.  D.  be  is  put  to  \)is  3aion  of  €oi)cnant  affuinft 
tbe  £)bliQ;ce,  upon  tbe  Cobenant  EnteceH  into* 

Vivian  'verjks  Campion.     Pafch.  4  Ann. 


(8-)     T^IDC  Plaintiff  as  Ipeir  ticciareti,  €bat  W  ancelfo? 
I  balk.  141.    J     jij^  nemife,  anb  tbat  tbe  lelTee  cobenanteb  to  Repair, 

from  Time  to  Time,  and  to  leave  in  Repair ^  anb  tbeu  (beUieU 

tbat  bi0  ^nccfto?  bieb  Anno  10  w.  3.  anb  fo?B?eacb  af^ 

fiffneb,  quod  primo  Apr.  anno  tertio  Regime  nunc,  &  per  10 

annos  ante  tunc  tbe  P^emilTcs  toerc  out  of  Eepair.  Clerbia 
fo?  tbe  Plaintiff*  it  tuas  mobeb  in  ^rreft  of  Jubcnunt, 
€:bat  part  of  tl)t  ten  ^ears  incurreb  in  tbe  Life  of  tbc 
!ancelT02,  anb  tbat  tbiS  tnas  a  barb  ijfticn. 

F.r'85  '^^'      ^''^  P'"^  ^"^^^^  ^*  '^*  ^f  ^^^  p?emi{res  toere  out  of  Eepair, 
in  tbe  Cime  of  tbe  $lnceffo?,  ano  continucb  fo  in  tbe  Cimc 

'■'-''       I  of 


C  O  U  N  S  E  L  L  O  R.  lyp 

Of  tf)C  p£it,  it  10  a  Damage  to  tfje  ^ck,  anti  tijr  Dama- 
0es  are  ffiucit  to  put  tfje  p?emiire0  in  Ecpnir,  anti  not  in 
refpea  of  tf)e  ILengtO  of  Cime  tftep  continued  in  Decap* 
€1)10  10  not  a  fjacD  3aion,  anti  rjools  Damaij;e0  are  aluiaps 
gtuen  fn  tfjcfe  Cafe05  to  be  applien  to  tlje  Ecpair  of  ttie 
ipiemf(rc0» 


COUNSELLOR* 

Adams  ^erfas  Tertenants  of  Savage.  Pafch.  J  Aniic 

IB  a  Cafe  S§h  M foimcrfp  an  3tto?nej)  of  t!je  ^Mod.  134, 
€ourt,  (nou)  Counfclio?  at  Latu)  ma  aaufco  of  foul 
y^aftice  in  l)i0  ja^ofcOion*  €l)e  Court  faio,  Cfjoufflj 
Ije  be  noto  a  Counfel,  pet  peri)ap0  tijat  mill  not  Dif= 
cljarije  Ijim  froin  being  an  attoinev  ftill,  auD  tJjen  tue  map 
jjct  l)i0  Demanr!0  taren  txs  fuel)*  a  Counfello?  10  a  ^im 
of  ^iniffer  of  :^iiiiitz  anti  Eigijt,  anH  a0  fuclj  punilljable 
fo?  $^i0bel)a^iour  ii\  I)i0  l??ofenion. 

gjizi  Holt  c  J,  fiiiti,  man  pmi  Ijaije  t^  l^fat  itfeu, 
iBfjctljer  a  CointfcIIo?  ut  tato  nwp  commit  Cfto^tioni" 


COURTS. 

Andvmsverfiis  Sir  Robert  Clarke.  Pafch.  I W.  &:M. 


A 


a>?ouffljt  an  aaion  of  Debt  on  a  'Bonn  againtt    (  i.  ) 
B.  in  tije  Court  of  tlje  ®Wffsi  of  London;  com.  109, 
^   C  i0  intiebteti  to  B.  bp  "BonU :  A.  fue0  out  a 


Scire  Facias  againtt  C.  quare  attach,  noif,  C  tljC 

<©arnin)ee  appear0,  anti  imparl0,  anD  aftertDartJ0  pleati0, 
t&at  tljc  'Bono  matic  bp  B.  to  A.  toa0  matic  in  fuel)  a  Coun- 
tp,  out  of  tl)c  JuricDi'aion  of  tlje  €>i)crir0  Court,  Wti> 
pea  iua0  refufco,  anti  a  p?oljibition  tua0  mo\jeO  fo?  in  B.  R. 
on  a  ^nsffcttion  of  tW  fatter. 

Holt 
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Holt  C*  I*  €lje  mtiMtt  cannot  plcan  to  tfje  3urif= 
tiiaion  nftct  an  imparlance,  anti  tljercfo?e  tf)cp  IjaDe  tocll 
rcfufcD  t(je  pica  to  tljejnristiiaion;  fo|  an  Jimpatlancc  is 
an  Citsnn'flton  of  tlje  Jurioniaion* 

ann  a  l^^oljibition  tuais  ticnicO* 

Hudfon  ^erfiis  Fifher.     Mich.  I  W.  &  M. 

( t. )  /^  15  e  lic\)ifctO  Lanus  ann  CljattclcJ  bp  f)i0  OHm  to  fc- 
Com.  i)o.  vy  Deral  l^crfonss*  Jt  luas  rulcn  bp  tlj'e  Court,  tljat  no 
l?>?ol)it(ition  fljall  go  in  anp  manner  to  tlje  €cclefiaflical 
Court,  to  rcftrain  tf)e  probate  of  tlje  mill,  fo?  tlje  IP^o^ 
bf.tc  Dotlj  not  nffeg  tlje  DeiJife  of  tlje  Lann,  alt&ouglj  3  Cro. 
346.  iuQ0  objcSeU* 

Co  toljict)  Holt  C»  J*  anftuereti,  C&at  it  San  been  a5» 
juugeD  contrary  to  tljat  Cafe  cDer  fincc* 

Dolben  %  jf irll  a  p?ol)ibition  in  tW  Cafe  toajs  granten 
abfolutelp  ^  tljen  it  m$  granten  onlp  quoad  tbe  lantis  -, 
but  fo?  tljefe  man?  fearp  inft  paff,  no  #?ol)ibition  at  all 
ijatb  gone* 

Eyres  3'.  ajjrecii ;  anu  it  luas  tuleti  tljat  tftere  fljoulu  be 
no  p^oljibition* 

Lord  Lovelace,  Chief  Juftice  in  Eyre,  his  Cafe. 
Mich.  I  W.  &  M. 


i5o. 


( 3' )       CCtJeral  l^crfong   appeaten  bP  Habeas  Corpus  cum  caufa, 
Com.  159,     O  anD  tlje  €mk  of  tljeir  Comittitment  appcaren  to  be  up' 

on  tljC  (SHarrant  of  l0?tl  Lovelace,  Cljief  :juffice  in  Eyre 

of  tlje  jToieff,  tuljict  toajsi  emuten  bp  a  ^eirengcr,  upon 
tl)eir  !)aDinD;  Cimber  of  tbe  lo?eff  founli  in  tbeir  ^arli0* 

Holt  C*  31*  Cbe  ©tatute0  citeo,  'tis  true,  no  not  e;cclulie 
tlje  Cbicf  luffice  in  Eyre  from  committing  'till  p?efentmcnt, 
bp  cj;p?ef0  21lo?li0,  but  pet  be  i0  toitljin  tbe  lyeneral  e23o?ti0 
of  tljem.  Nota  J  tljc  mom  of  I  Ed.  3.  8.  Cbutclj^iuarticn, 
anti  otljec  Cl5inifler0 ;  tbe  ^o?li0  of  7  R.  2.  are,  JSone  fljall 
be  tafeen  bp  anp  ©fficer  of  tbe  jFo?eff» 

Eyres  :j.  an  Cmife  Of  Juftification  Of  an  3lmp?ifonment 
ouffbt  to  be  fljeton  bp  tlje  Part?  committino:,  if  tbe  iTo^eil 
Lato  |uftifie0  tlje  Commitment*  3  Leon.  218.  Ruflfd's  Cafej 
ann  31  conceibe  clearly,  tbat  tbe  Chief  juftice  cannot  com- 
mit, but  onlp  toljete  t&e  partp  i0  tafeen  in  tbe  09anner,  fcilr. 
toitD  bloonp  ^anri0,  o?  toitl)  ^enifon  in  tbe  iFo?eff,  o?  in 

I  tt)C 
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t{)e  iaa  of  cuttiuQ  tioiun  Ci-cesj,  &c.  but  if  Cimbcu  be  foiuiB 
in  mv  ^ai-n,  luljicfj  tuad  cut  in  tijc  Jfo^cft,  tljnt  is  not  in  tlje 
ii3flniicr,    €o  luljicij  Dolben  3!.  niio  tf)C  reft  nirreen, 
aftcriuiitn^  tljc  Coutt  Hifcljaiffco  tbe  p^iConci-iS. 

Parker  I'crfiis  Edwards  ^  cil.     Trin.  4  W.  &  Af. 

TKcfpafs  foj  aflfault  nnn  fnlfe  Jmp?ifonmcnt  npinff  tbe  (4. ) 
DcfriiDiint,  luljo  luafi  Ciicc^COanccIIo?  of  Oxford.  '  s'low.  351. 
€!jc  Cl}ancc{(o?  claims  Conufaiice  bp  atto?ne)>,  anti  fets 
fo?ti)  t[jc  p2ii3ilcn:cj3  of  tlje  aniucrfitp  conftnncti  bp  M  of 
paiiiamcnt,  iuljicD  riircas  it  to  be  alloiucD,  upon  nnp  5^0= 
tification  02  Signification  of  fucO  tijeic  ^^jibilcryc  -,  but  vr^ 
jcftcD  per  Cur.  bccuufc  ijc  Ijao  no  GHarmut  of  atto^ncp  \\\ 
Latin  uiiticr  tijf  era!  of  tljc  Cljancello?;  fo?  it  ouuOt  to  be 
cloimcn  citljcr  iw  pcrfon  0?  by  atto?ncp,  0?  otijccUiife  tijcrc 
is  no  13arti»  in  Court  to  claim  it. 

Brig  <verjus  Adams  and  Wilkins.     Hill.  5  W.  &;  M. 

IB  tJTrcfpafd,  aifault  nnrt  falfe  Jmp?ifonment,  tfjc  Dcfen^     (5.) 
tiant  )uftific0  tbe  :jmp?ifonmcnt,  fo|  tljatBriftol  is  an?'"- ^5^"' 
ancient  ISo^ouiyfj,  ann  tljat  upon  tlje  fiftcentlj  Dap  of  July    ^" 
3  W.  &  M.  tije  Defendant  Adams  leuien  n  piaint  in  tljc 
Court  tljere  bclD  bcfoje  tbe  O^apo?  anD  aioermen  of  Briftol, 

de  placito  tranf.  fuper  caf.  ad  dam.  4 1,  a^ainft  tbe  Plaintiff 

Brig,  ann  ueclareti  fo?  31,  1 5  ss,  to  Uibicb  Brig  pieaoen  Non 
aflumpiir,  ano  tbe  Jurp  gatje  5  0,  Damaijes,  but  tbe  Coftsi 
tuere  5+1.  fo?  all  tubiclj  tbe  Defendant  Adams  ban  W  JuUff- 
uient,  anD  tbcreupon  fiieD  out  a  Ca.  Sa.  h^  Gictue  tobereof 
tbe  Defentiant  Wiikms  took  tbe  l^laintiff^  Brig  in  €Kzt\\'- 
tion,  &c. 

€be  l^laintiff  confclTctb  tlyz  \p\m\t,  ^utiffment  ann  Ca; 
Sa.  ann  fets  fo.nb  a  p?ibate  aa  of  }i)arliament  mane  13  Feb. 
I  \v.&  M.  crceing  a  Court  of  Confciencc  in  Briftol,  to  ne-- 
tcrminc  Debts  unncr  40  s.  from  tnbicb  tbcre  fljouin  be  m 
tiilrit  of  Crro?  02  Appeal,  &c. 

!;inn  if  fucb  l?crfon  begin  0?  p2ofccute  anp  €)U{t  iw  nnp 
Court  at  Wcftminftcr,  &c.  aijaiuft  anp  Jnbabitant  of  Briftol,- 
fo?  Damage,  &c.  tubicb  fljall  appear  at  tbe  Crial  to  be  un- 
ncr 40  s»  no  lungment  to  be  entcrcn,  ann  if  aup  be  entrcrr, 
to  be  ijoin,  ann  tbe  Dcfcunant  to  ba^c  Coft.st  am*!^,  tbat 

A  a  a  jit 
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at  toe  Cinie,  &c.  tijc  Plaintiff  anD  Defentiant  tnere  Jnfjii^ 
liitantg  of  Briaol,  ann  tOecefo^e  t()c  Jimgmcnt  \]$in, 

clUe  Dcfcntiant  rcjaiHS,  tijat  at  tIjcCime  of  tfeepiatnt, 
tlje  Dcfcntiant  bdoto  toas  iuDebtctt  to  Ijim  in  ^l  tljat  at  tfje 
CTrinl  ann  before  3iutipient,  ncitOcu  tljc  plaintiff,  no?  anp 
otljer  on  Ijifi  "Bcljalf,  nin  pjap  tfje  Ooencfit  of  tfje  fain  as, 
0?  gi^c  Notice  to  tljc  Court  tljcrcof.    €l>c  Plaintiff  lic= 

Holt  C.  J*  tidi&ercn  tfce  ©pinion  cf  tljc  Court,  that 
tlje  Slgion  ru't)  Uot  liC;  anU  tljat  tljc  3uti0uirnc  ions 
only  Ucilsablc,  fo  tljat  tljc  Crccution  luas  lauiful  j  ant?  citrt! 
2  In'it.  670.  fo?  ConftruSion  of  @)tatutcjj. 

Cafec  tljc  fame  Cafe  asi  tcpojtcD  bp  skinner. 

Brig  and  Adams.     Pafch.  5  W.  dc  M. 

(6.)  JB  €tCfpaf0  of  aiTault,  Tattcrp  annfalfcjmp^ifcnmcnt* 
Skin.  550,  X  €:ijc  Dcfcntiant  juflificti  unucr  a  JuCjjmcnt  ann  Ct;ccu= 
^65, 407.     jj'^,^  ^^  (jjj,  ^j^^m^^  pf  Briftol,  as  an  0fficcc  of  tljc  Court* 

€ljc  plaintiff  replies,  anu  plcaus  tlje  ©tatutc  cf  w.  &  M. 
fo?  crcgino:  a  Court  of  Confcicncc  fo?  Kclief  of  tljc  poo? 
JnljaWtants  of  Bnftol  in  aaions  of  Debt,  &c.  untier  40  0. 
RuD  fljeto0,  tljat  t&c  fame  Perfonjs  toljo  arc  Jutiffcs  cf  tljc 
Court  of  Eeco^n,  arc  JutigeiS  cf  tljc  neio  Court,  &c.  but 
Ijc  nocis  not  fljeiu  tbat  tlje  Jutipfi  0?  plaintiff  tOerc  Ijan  Bc- 
tice  of  tl)e  as,  0?  tljat  tljc  Dcfcnoant  teas  an  Jn^abitant 

cf  Briftol. 

ann  upon  a  Deuiurrer,  Holt  C«  J*  fain,  C^o'  it  be  a  p2i^ 
Uatc  aa  of  parliament,  cf  ttiljicl)  tljc  Courts  l;crc  cannot 
tafec  jI2oticc  tDitljout  its  beino:  plcancn,  pet  as  to  Briftol,  ft 
is  become  Lex  Loci,  aun  all  parties  concerncn  tljerc  cuffljt 
to  take  Boticc  of  it*  Clje  'BP-latos  of  a  Co?po^1tion 
arc  mo?c  p?ibatc  tljan  fuclj  an  aa  of  parliament ;  but  if 
anp  ^an  comes  into  a  Corporation,  ijt  cug!)t  to  take  Co^ 
nufance  of  tljcir  Xp^lalus  at  Ijis  peril  -,  tljerefo^c  Ijc  tljouo:l)t 
tljat  tljc  Junges  of  tlje  Court  cf  Eeco?n  of  Briftol  cuijljt  to 
take  iI5oticc  cf  tljc  aa  fo?  creainff  tlje  Court  cf  Confcicncc. 
ann  &e  fain,  €bc  aa  makes  a  J!3ullitp  of  tljeir  p^oceenings, 
fo  tljat  tljc  Defennant  mityljt  l)auc  fuel)  an  aaion  aijainfi  a 
Plaintiff  tube  p?oceens  apinft  tlje  aa.  OSut  Ijc  bcin  cleac^ 
ip,  tljat  as  to  tljc  ©IRcer,  f)c  fljall  be  acquitten. 

In  another  Term.     CljC  Coutt  ijatJC  Jutpicnt,  ann  ruletT 

t&at  f)t  ou0ljt  to  l)aijc  pleanen  tljis  fatter,  ann  fljcton  tbtit 
1  \)t 
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Ijc  toasJ  an  Jn&abftant,  if  Ijc  luoulti  Ijnuc  tfjc  IScncfit  of  tU 
aS;  but  if  tijc  }3aitv  Oa'n  pIcaDcD  it,  nnn  nftct  tijcp  Ijan 
p?ocecDcD  tf)ere,  f)c  min:Ot  Ijauc  an  Clffion*  2  Inih  670.  Cljc 
€arc  of  tljc  Outlaiu^ico  mass  citca  by  Holt  C  J.  as  a  Cafr 
in  point* 

Curling   (jvel  Hurling)   'verfus  Long.     Pafch. 

6  W.  &  M. 

T£)(C  CTourt  tuns  moDrti  fo?  a  Prohibition  to  tlje  (Tfjan^     C  7-  ) 
ccrp^^oiiit  of  tJic  Cinque  Ports,  Uiljcre  a  Xill  lUuS  fi:=  c°"»  =»«■■ 
fjibitctJ  fcttiiiQ;  fUeH!)  a  Ctiaoni,  tijat  cDrcP  S){)ip  tijat  ufm  tl)C 

Pier  pf  Ran  fgare,  njOUlO  pap  4  D.  per  Pounti  fOi  nli  tljCif  i^Ct-- 

tinLT0,  fo^  tl)c  Cpaintrnancc  of  tlj?  Picrj  anD  pjai'0  a  Difcc^ 
ucrp  of  tijc  DcfiMruant'0  (Dcttiniiiy,  anQ  toOctljcr  tljcrc  Ijatfj 
not  been  fucO  a  Cuftom,  ann  to  be  relicijeri,  anti  faps  it  br= 
loniio  to  tIjat  |)anoi!rab{e<2rouit  to  fee  x\)i  Dutp  Icuieri.  '^Tbe 
Dcfrnnant  nDmits  bp  Ijio  anfiuet,  tfjat  ^jc  4b.  per  pounn 
fjatlj  bfciital^cn  bi»  Cljaiter,  bp  ILaiu,  0?  fonic  otljer  Uiap,  but 
fapfj  tbe  (Euftoui  iG  triable  at  LnU)» 

Holt  C  J«  '^  p^oljibiticn  \^zu  ie  not  to  trp  tlje  Cu(!om, 
ant»  after  to  feiiQ  a  Confultation  to  pjocecn,  a6  in  tlje  €c= 
clefiaftiCi'I  ^ourt;  fo?  (jerc  t?jc  Cljanccrp  loant^  o^iijinal 
JurietiiSion  of  tlje  Caufe^  anU  pet  if  tije  Pier-Wardcrs 
(lufjo  are  cfjofen  pearfp  bp  ti)z  Cuflom)  arc  no  Corporation, 
tbep  cannot  fuc  at  laik  Wi€\\  be  tenner  of  C^attersJ  Uifjicf) 
concern  Bauigation,  but  J  hnoln  not  IjoU)  to  intitte  a  Coutt 
of  €quitp  to  lap  a  CijatffC  on  tljc  lUnff'S  €)UbjcS0»  Cljc 
15111  map  be  ffootJ  fo?  tljc  Difcouerp,  but  it  is  nauffljt  fo? 
tlje  Cuitbni  •  pou  muft  not  proccen  to  trp  tljat  tljcic* 

The  King  and  Green.     Mich.  8  W.  ^. 

SCl'leant  Pcmbcrton  moHCtl  fO?   a  peremptory  Mandamus      (  8.  > 
after  a  Oertiift  in  C.  B.  in  an  action  on  tIjc  Cafe  fo?  a^'""'  '^'°' 
falfe  lleturn  to  a  Mandamus  to  inrol  a  Cljapcl  upon  tlje  3a 
fo?  librrtp  of  Confciencc  -,  to  tnbiclj  it  uiae  returnen,  tijat 
tbis  tuas  a  ccnfccrateu  Cljapel  of  Cafe  for  tIjc  necelTacp  (Life 
of  tf)c  3nbabitant£i  cf  fuel)  a  pariflj. 

OSut  Holt  c  3i.  fain,  tbat  t})zv  conin  not  tal?c  j^oticc 
Sere  cf  a  Oernis  in  C  B.  nnn  tbc  (Lla-nift  cuffljt  to  be,  ass 
t)c  tljouffbt,  bcre  \\\  B.  R.  nnn  tljercfore  ije  nin  not  grant 
ttje  potion, 

Giwenwelt 
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Groenwelt  verftis  Burvvell.     Trin.  12  W.  j. 

I  Saik.  144, 


(9)     npn^e  Plaintiff  bcinn:  conncmncn,  finen  nnti  imp?ifoneti, 
zool'sp)!^'^'     -■-    ^^  f^J^  €cnfo?0  of  tijc  College  of  PDpficiniis,  fo?  n^-- 


miniflrintj  ban  ^c'oicine^ ;   tljc  £iueftion  luao,  Gi:ijet(jer 

€rro?  lUOUlti  lie  on  tljij;  JUtlgment,  0?  a  Certiorari  ? 

I  Kcb.  81S.      "Bp  Holt  €♦  J.  (Sii'O?  Uiill  not  lie  on  tlje  Jutiijment,  be- 

^MoVoT   f'^^^f^^  tl)cic  pjocceninKSi  arc  not  acco^uinn;  to  tljc  donrfc  of 

8  Kcp.  60.    tije  Common  Laio,  but  tuitljout  JntiiSment  0?  fo?maI  Jutiij-- 

'y^n^- 43-  mcnt.    Xut  a  Certiorari  liejs ;  fo?  no  Court  can  be  intentieD 

Lil^.%.  ■    eicnipt  from  tIjc  euperintenaencp  of  tIjc  t\ims  in  tljis  Court 

of  l\mf5  'BcncO*    3t  is  a  Confctiuencc  of  etierp  infcric? 

Jun'sDiaion  of  Ecco?i3,  tijat  tljeir  p?occeliinffd  be  rcmoljablc 

into  tijiq  Court,  to  infpea  tlje  EecojD,  anti  fee  if  tfjei)  l^ecp 

tljcmfelbciEj  luitijin  tlje  limits  of  tljeir  Juricoiaionc*    anQ 

fi0  uiljereuer  a  pctoer  is  n;i\)en  to  eramine,  ficar  antJ  punifij, 

it  is  a  juDicial  potuer,  anti  tljep  in  Uiljom  'tis  repofeti  aa  as 

Jutiffcs ;  fo  U5l)erc  a  JuriSDiSion  is  creffeti  toitlj  potoer  to 

fine  ann  imp?ifon,  tljat  is  a  Court  of  Eeco^ri,  fo?  tlje  "otv]) 

lotrginff  tljis  poluec  in  tljem,  maltes  tljem  3^uliges  of  Ee= 

co?ti.    OSut  Ijerc  no  asion  lies  againlt  tlje  Cenfo?s,  becaufe 

it  is  a  lu?ono;  JuUijmcnt  in  a  $^atter  uiitljin  tljeir  lurisnic- 

tion ;  anu  a  JuOge  i$  not  anftucrable  fo?  tlje  95iftafees  of  Ijis 

3Iuriffment,  in  a  fatter  of  toljiclj  ije  l)as  lungniaion, 

Anonymus.     Pafch.  I  Ann. 


IJf  a  3urp  in  an  inferio?  Court  luill  not  agree  on  tljeir 
Oernis,  tljcp  are,  as  in  otljer  Courts,  to  be  kept  tuitfj' 


(10.) 

I  Saik.  201. 

Far.  I.  -     J    --^   i.       -J  -  J    -  ■  .  ^ 

Lutw.  5S8.    out  09cat,  D?inlt,  JFirc  0?  Cantile,  till  tljep  agree ;  ann  tljc 
Far.  44.       gitctoarlJ  map  from  €ime  to  €imc  aDjourn  tlje  Court  'till 


Cumb.  1*4 

2 


Lev."  8 1."   tijep  DO  agree* 

Hall  'versus  Hill  ^  al     Mich,  i  Ann. 

(II.)      A   eiernia  nntJ  Damages  tuere  obtained  fo?  tlje  plaintiff 

Farrefl.s4,   £\  i„  ^  <i^\\ii  at  Briftol,  of  ttljlclj  tljc  DefenHaiits  toere 

^'  '^m^i% ;  anu  tljc  fame  Dap  Ijc  Ijas  Coffs  ta;tcD  bp  tlje 

CoUin^Cletk,  ann  takes  out  a  Capias  againft  tlje  p?incipat; 

ann  upon  Return  tljereof,  a  Sci.  fac.  againft  tlje  05ail,  Ui&o 

after  tljc  Eeturn  of  tlje  feeonn  Mxit  furtennercn  tlje  p?in- 

>.    I  cipafj 
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cipai ;  aiiD  tljnt  a  ftnt's  '^ime  beine:  Elcipfet!,  ttjc  Couri 
grantcB  a  neto  Criai :  Opon  luJjici),  on  Cautplaintj  a  Rule 
tDa0  mane  fo?  an  attacfimcnt,  niii. 

'Ctuagi  ficrc  infiften  fo?  tljc  DcfcntJant0,,  tljat  if  tijrp  Ijau 
miftafeen  tijat  to  be  a  €aufe  fo?  a  nctu  Crial  tuljiclj  toas 
none,  tljat  toas  onlp  an  €rro?  of  tljeic  Jungmcnt,  fo?  uifjicf? 
tljcp  ate  not  punifljablc.  anti  tlionsi).  in  tfjis  Cafe  tfje  neia 
€tial  U3a0  granteD  after  a  CCIrit  of  €troi  aHoiueD,  tljat 
tuifl  not  alter  tf)c  Cafc;  ann  until  tlje  Julin;mcnt  io  eu-- 
tereU,  tljc  ^antjj  of  tlje  Court  are  not  tieo  from  grantiuff 
a  neto  Crial  at  anp  €ime* 

Holt  €,  3*  Cfje  CxLtrit  of  Crro?  mmfjt  ndt  to  fie  allotueii 
before  tl)e  3utiQ;mcnt  t^iMtn,  anb  tljougi)  a  %imt  iiS  not 
punil^afale  fo?  an  Crro?  in  Junsment,  it  is  rare  fo?  tfje 
fame  Jutige^  to  grant  a  ncuj  €rial  before  tljemfelbee,  as 
Cjere  after  a  Crial  at  05ar  •  but  \is  ufual  to  grant  fuclj  neto 
Crial  after  a  €;riul  at  Niii  Prius,  tfjougl)  tljat  10  cucr  on 
freflj  purfuit,  tfje  ijerp  nert  Cerm.  Boiu  in  tfjie  Cafe  it 
luasi  granten  after  a  ^ear,  luljen  Coftj?  luere  tareo,  sno  as 
muclj  €ntri»  of  a  3iutigment  as  is  ufual  tljere,  anD  €xtcii^ 
tion  talien  out :  3nD  it  i0  no  C.rcufe  fo?  tlje  DefenUants  to 
fap  tftcp  arc  not  ILatupers,  fc?  tljep  ougljt  to  i^aiie  atmice  of 
Latupers;;  anO  if  tljep  piefunie  to  tafee  upon  tOcmfclbes  tfje 
K^nouilerigc  of  t!je  latD,  it  ougljt  not  to  be  fuffereo,  tijougl) 
t&cre  be  no  Corruption  in  tijcnu  05ut  be  faiD,  t&ep  UioultJ 
not  grant  an  attacljment  foi  an  Crro?  of  JuQgment,  Uiljcre 
it  i0  99atter  tuitljin  tbeir  Jungment;  but  luljete  it  ic  not  fo,  Moj.  c»f. 
am  tbep  ijabe  alreaop  giuen  JuDgmcnt,  tobp  fljcuJD  not  ^t-  ^'s;;*;'* 
tacljmcnt  be  granteo  ^  ,47.    ' '  ' 

Per  Cur.  it  tnas  aO|utige0,  €bat  tfje  Rule  fo?  neto  Crial 
fboum  be  fet-  afiue,  anti  Eule  fo?  attacijment  oifcljargeu, 
upon  pamiient  of  Crpcnces  of  tije  Complainant,  anoitiOg^ 
ment  enter  en  in  tfje  Court  bcloiu  aj»  of  Due  Cime. 

Reignol  verfus  Taylor.     Mich.  I  Ann. 

Eiaro?  of  a  JutJgment  in  Crefpafs  in  an  inferio?  Court;     (\f) 
erxeption  tuajs,  tJjat  in  tlje  Eeco?ri  fcnt  up,  in  tlje  "■'"'"•  '°^' 
StPle  of  tbe  Court,  tljep  no  not  fap,  tijat  it  luas  IjelD 
toitljin  tlje  Jurisoiaion  of  tlje  Court* 

Holt  &  Cur.  mijere  tbe  Declaration  is  in  tlje  inferio?  ^lcv  s",*^^' 
Court,  it  ougljt  to  lap  tbe  Jfaft  0?  Caufe  of  ^aion  to  (jaiie  250.  '    ' 
arifcn  tnitbin  tljeir  S'urisnision ;  0?  if  pou  Declare,  tfiat  at » JJ^j-  ?*• 
a  Court  IjeltJ  atM.  fucb  a  Cljing  teas  Done,  tljcre  pou  *  ^^"'^  '*'" 
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muff  fap,  tljat  tijc  Court  tua0  Ijelti  toftljiu  tlje  Jun'^tuSion  ■, 
but  luljen  yon  onip  fct  fo?t!j  tljc  Stple  of  a  Coutt,  pou  nceu 
not  fljetD  ft* 
Famfl.  4.  0)3?  Holt  C*  31*  Si  €)ummons  of  a  pnvtD  iiccti  not  lie 
crnmpt  up  hv  mot^s  to  t!)C  IJutiJSUiSicii  of  tlje  Court;  fo2 
t&at  fljall  be  untierftooti*  3it  10  tte  conffant  l^^aaicc  in  all 
fnfcrio?  Courts,  to  malie  tljc  JPioccfjs  in  tIjc  JOamc  of  tl)c 


Lucking  'verjks  Denning. 

( 13)     TB  an  ^afoit  of  Debt  upon  a  l5onti  fueti  in  tljc  QToutt  of 
I  saik.  »oi.  2  t^e  g>6cnff0  of  London,  it  appcarco  tljat  tfje  oaonti  teas 
mane  out  of  tbc  Siucfstiiaion  of  tlje  Court ;  anD  thereupon 
it  tua0  objeaen,  tf)at  ti)e  pjocecninty  upon  tW  OSonti  tiiajs 
coram  non  judice,  anil  all  sjoiD,  anil  tljat  t!je  S>euieant  iu[)a 
wecuten  tlje  J^^ocefe  Uiag  a  CrefpalTcr,  &c. 
aLutw.1565.     Holt  C«  %  CBfjere  an  infcrio?  JurisDiaion  10  confinen  to 
5j^°'^->35-  perfon0,  if  it  appear0  on  tbe  Jface  of  ti)e  Declaration, 
I  Lev  95  ■  tbat  tlje  perfott0  toljo  fue  are  qualified  fo?  it,  tljouglj  in 
t  Mod.  194.  jf aa  tljep  are  not  -,  pet  if  tlje  Dcfcnoant  totl)  not  pleaD  to 
tf}t  Juriobiaion,  but  come0  in  anb  abmit0  it,  Ije  fljall  nc- 
ber  Ijabe  sabbantniye  of  tlji0  aftertnarb0,  but  i0  eftoppeb  anH 
conclubeb*    'But  if  it  i0  not  aberreb  in  tlje  Declaration, 
tbat  tlje  perfon  i0  (lualifieb  to  fue,  anb  toitljin  tbeir  3uri0-- 
bioion,  all  tlje  P2oceebinfl;0  are  boib,  anb  coram  non  judice, 
anb  €refpaf0  lie0  againft  tlje  Dfltcer*    ^0  toljcre  tbe  infe= 
rio?  Court  i0  confineb  to  fome  particular  Cljinff0,  anb  tlje 
^uit  tftere  i0  fo?  fometljiniy  elfe,  of  tnljicb  tljcp  Ijabe  not 
3uri0biaion,  all  i0  boib,  anb  no  abmiflion  can  mafee  it 
jjoob*    OBut  toOen  tljep  are  confineb  to  place,  viz.  to  all 
Contrae0  arifing  Uiitljin  fucb  a  Diffria,  tljoufflj  tlje  Con= 
traa  arife  out  of  tlje  lifaertp,  tlje  Court  map  abiarb  \Pio- 
Eef0 ;  anb  tlje  ©fficer  map  eirecute  it,  foi  Ije  i0  not  bounb 
to  enquire  eitber  into  tlje  Caufe  of  3aicn,  0?  tubere  it  a- 
tofe,  unlef0  it  appear  to  Ijim  tbat  it  be  out  of  tlje  Juri0= 
biaion*    anb  bere  if  tbe  piaintiif  beclare0  of  a  spatter  a0 
tuitljin  tbe  3'uri0biaion,  biben  it  i0  not,  tbe  Defenbant  i0 
to  pleab  to  tbe  Juri0biaion  of  tbe  Court ;  anb  if  tbat  bf 
ober  ruleb,  be  map  babe  a  p?oljibition :   Cljouffb  if  be 
ftjabe0  tbat,  anb  pleab0  to  tbe  ^erit0,  be  cannot  tben 
babe  p?obibition,   no?  map  be  take  Sbbantajje  of  tf^iit 
©Llnnt  of  Jiuri^biaionj  fo?  hy  tbe  abetment  of  tbe  Count, 
2  ano 
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auTi  W  oton  atmiimon,  Ije  is  cffoppcti  to  fap  ttmt  it  tuasi  a 
^attct  toljicl)  arufc  out  of  t()C  3!nti6tiiSion  of  tfje  Court* 

Cotljis  Powcl  3!*  aim  tijcreft  afftreD:  JuDiymcnt  fo?  tfj?  skinn.iyj 
paintiff*    %X  Ijass  been  Ijein,  tljat  tlje  Pradice  of  a  Court 
i£j  tljc  lalu  of  tlje  Court,   from  luljidj  tijc  JuUgc^  couio 
not  Depart,  0?  Darp  from  itjj  fcttlen  Rules  j  Per  Holt  €♦  :j. 

Fletcher  and  Ingram.     Hill.  7  W.  5. 

.'■•'■ 

IN  B.eplevin  tljc  Dsfentiaut  mane  Conufance  as  TBaHiff  ( 14. ) 
to  R.  F.  anD  fain  tljat  tlje  Place  toljcre  10  tnitljin  Shen-  skinn  635. 
fton,  aim  tfjat  Shenfton  10  im'tOiu  tljc  Qiauo?  of,  &c.  am 
fl)tm  a  Cuftom  fo?  n  Jmv  to  eica  one  of  tlje  Refiante  to 
ferue  tlje  €)ffice  of  Conftable  fd?  a  ^e ar,  anD  fai'D  tijat  tfjej) 
eleaeti  fucfj  one  to  be  Confrable  fo?  tljc  ^ear  enfuinn;,  antJ 
to  talie  Iji0  ©atfj  un5er  n  penaitp  of  40  s.  ann  at  tlje  nc.ct 
Court  it  toas  p^efenteti  tljat  be  Din  not  take  tljc  Oatij,  anD 
fo|  tljis  40  s.  a  Diflref0  Uias  talicn,  &c.  tlje  QSailiff  Demur= 
reD  to  tlji0  aiioU)?i> ;  fo?  tlje  Defeft  of  a  Cultom  to  Dittrain, 
anD  fo?  eilant  of  alleDginu  of  j^otice,  tlje  Court  l)elD  tljc 
^Doio^p  to  te  ill :  jFo?  tlji0  10  a  Dutp  bp  tlje  Cuffom,  anD 
tljerefo^e  a  EcmeDp  in  fuclj  a  fpecial  ^ganner  ouijljt  to  be 
bp  Cuftom  likeiuifc,'  anD  tljcre  ourjljt  to  be  nn  erp?ef0  anD 
jj^ecife  Botice,  &  ftatim  poika  10  not  futficient* 

anD  Holt  €.%  CitCD  a  i^JCCCDCnt  in  Winch's  Entries,  tljat 

tljere  oun;ljt  to  be  an  erpief0  il^otice,  anD  it  tDa0  aDjuDgeD 
foi  tl)c  IpJiaintiff* 

The  Mayor,  &c.  of  Winron  ^erfi4s  Wilks.   Pafch. 

4  Ann. 

AN  Adion  on  the  Cafe  lua0  b^OUffljt  bp  tljC  CojpojatiOU     (15) 
of  tljc   Citp    of  Winchcfter,    luljcrcin   tljCJ»    DeClacCD,  ^^^*"'- ^°5' 
Quod  nunc  Winton  ell:  antiqua  Civiras,  ap.D  tljat  tticrc  lua0  a  Mod.  Cafes 
Cuftom  tljere,  Quod  non  iiceat  alicui,   prxter  homines  liberos  ^i- 
de  Gild.  Mercatoria  Civitatis  prxdidt',  tO  crcrcife  a  CraDe  in 

tlje  falD  Citp,  unlefs  beino;  b^oinxljt  up  an  app?.enticc  to  it 
tDitljin  tlje  faiD  CitP,  tOat  t^e  DefcnDnnt  nebert|)elcf0  Did 
crercife,  &c.  upon  09otion  in  ?a-reft  of  JuDffment,  tlje 
Caufe  laas  fct  Doton  in  tlje  paper,  to  tljc  €nD  it  miijljt  be 
BetermincD,  uUjctljcr  tljcre  toulD  be  fuclj  a  Cuftom  in  anp 
CitP  but  London,  iDbiclj  (it  U)a0  faiD  fo?  tljc  Plaintiff)  toa0 

ftttlCD  fo?  London  in  Waggonei's  Cafe* 

Hok 


i88  Cuftos   Rotulorum. 

Holt  C*  3!»  ai^ottoitljffnntiittff  Waggoner'^  Cafe,  fuel) 
a  CuKom  anu  a  05?  latu  upon  it-,  came  fit  £aueftion  in  tJje 
Carets,  1 14. 19  Car.  2.  in  C  Bi  fn  tljc  Cafe  of  tlje  Coton  of  Colchcfter, 
aitn  \m$  not  uetermineli;  M  people  are  at  Libectp  to 
ii^e  in  Wincheftefj  ann  Soto  can  tljep  ije  reftraincn  from 
ufing:  tlie  latoful  ^eanis  of  liijing  t^crc*  Cijis  toac  tijc 
Caufc  of  maUinff  tfjc  statute  of  5  J^l-  ^uclj  a  Ciiftom  i0 
an  Jnjurp  to  tU  Partp,  anU  a  p?e)utiice  to  tije  pubiiclt, 
'€tiz  Cafe  of  London  Differ^,  tfjep  ijalje  6p  Cuffom  tiie 
bjinffino;  up  of  tlje  ^out^  of  tlje  Citp,  an5  to  make  In- 
fants? app?entice0,  to  afliffn  apprentice?,  anU  tip  Cuftom 
after  fuclj  3pp?enticef[jip  tijep  are  free*  iDtijer  Citiejs  Ijawe 
no  fucf)  Cuftonn  2m,  CJji?  Oeciaration  10  nauffljt.    C^e 

aaion  OUffOt  to  iJe  fa^buijljt  bp  tIjC  Gilda  Mercatoria,   toto  iS 

t^e  Citp  p?e|UDice5i'  Non  conftatto  U0,  toljetfjer  tlje  <SuiHi 
ijere  be'  tfje  tobole  Coton,  0?  part,  0?  tofjat  part  of  tfje 

Coton,  no?  bp  toijat  Eiffljt  tfjere  ijS  an?  Gilda  Mercatoria 

tijcre*    Powell,  Powys,  anU  Gould  Concurring,  Jutigment 
fo?  tijigi  Jfault  in  tlje  Declaration  toais  foi  tbe  Defennant* 


Ciiftos  Rotulorum. 

The  King   and   Queen    njerjus    Evans.      Pafch. 

3  W.  &  M. 


(  I. )         A      Cuftos  Rotulorum  of  a  Count?  beinff  Uifplaceti, 
4  Mod.  31,       /^      ann  anotber  appointed  in  1)1^  Eoom,  tlje  £)e= 
fshow.  i82.  /~\     ftnf  ant,  toljo  toas  Clerfe  of  tlje  peace,  refufcD  to 
'*"  tieliuer  up  tlje  Eollis  to  Sim ;  on  toljicb  Ije  toais 

intJiaen  ann  founn  guiltv,  ann  fo?  tbijs  99isticmeano?  re= 
moijen  from  Ijisi  £Dfflcc  bp  €)?net  of  tlje  Juflicefi;  ann 
noto  Ije  b?ougljt  a  Mandamus  to  be  teltojen* 

QSp  Holt  C»  %  €lje  Clerk  of  tbe  Peace,  tljo'  be  bais  a 
mo?e  fijren  Clfate  in  W  SDffice  tban  tbe  Cuftos  Rotulorum 
ibatb,  pet  mil  be  10  but  l)\6  Deputp  -,  but  no  Clerk  of  tt)t 
peace  map  be  remoDen  bp  Julliceg,  toitbout  Cltticles  erbi-- 
biten  in  mritinjy :  9nn  Ije  fain,  tbe  Clerk  of  tbc  peace 
ouffljt  to  make  out  all  tbe  p?ocelfeig,  ioW\}  cannot  be  none 
toitbout  tbe  EOII0,  ann  toben  tbep  are  compleaten,  be  muff 
nelibcr  tbem  to  tbe  Cuftos  i  but  ajs  long  a0  tbep  ate  in 
2  Pio^ 
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p^ocef^,  tljcp  fijouin  be  luitD  tfje  Clerk  of  tljc  peace,  nnn 
t()ei;efo?e  it  feemeo  reafonatie  tlycit  tin  DefenDniit  fljottin  be 
refto^en.  '^Intt  %\u'Q(sc^  mere  of  a  conttarp  SDpinioii  tit 
t!ji0 ;  Init  nficrU)iirli5,  fo|  UiUwt  of  3rttcle0  in  mutims  i> 
gainff  t)im,  a  percaipto|i>  Mandamus  toa0  granten* 

Harcouit  ^crfus   Fox.       Hill,    dc  Trin.   4^5 

W.   &  M. 

T5)(£  (garl  of  C.  Anno  i  w.  &  M.  m^  conflituteti  bP     (  2.  ) 
tOe  MwQ  urn  Cliicen  to  lie  Cuftos  Rotulomm  fo2  tlje  "^J^^^l^'^ 
Couittj)  of  Middlefcx,  nnO  tlje  ©flice  of  Clerk  of  tfje  peace  con^bcrb 
beiiiff  VOID,  Ije  lip  2:ili:itsnQ;  iinner  Ijigi  IpanU  ann  ^eai  niu  -°^ 
appoint  tlje  plaintiff  to  be  Clerk,  fo;  fo  long  as  Ije  fljoutt! 
nemean  Ijimfelf  tuell,  &c.  anD  afterUiarO^  tlje  fain  €art 
toass  rcmo^jen  from  Ijis  ©ffice,  ann  tlje  Carl  of  B.  bp  let- 
ters patent  mate  Cuftos  in  Ijis  g)tean,  Uiljo  bp  mutiny 
untier  Danti  ano  g)eal  Did  conftitutc  tljc  Defendant  to  be 
Clerk  of  tlje  peace  of  tlje  faiD  Coiintp,  Diirino;  tlje  Cimc 
tlje  Carl  fliculD  enjop  Ijis  Office,  anD  fo'  as  Ije  luell  Demean- 
eD  l)imfelf,  &c.     j^ere  t&e  fltltieftion  tuas,  2Hljetljer  tljc 
Plaintiff  beino:  Clerk  of  tlje  pence  fap  appointment  of  tlje 
Carl  of  C.  IjaD  a  gooD  Citle  to  IjolD  tljat  SDffice  During 
Life;  o|  luljetljer  it  luas  BepenDant  upon  tlje  Cuftos,  ana 
tictermineD  bp  Ijis  EemoDal  t 

3it  luas  IjefD  in  tljis  Cafe,  tljat  tbe  firll  'Beginning  of  a  4  Mod.  172, 
Cuftos  Rotulorum  luas  in  tlje  34tlj  i^eac  of  l\ing  tdw.  3.  "5- 
anD  tljc  ileafon  Uiljp  Ije  tnas  appointeD  at  tljat  Cime,  loas 
becaufe  tl)e  Juflices  of  peace  coulD  not  tljen  agree 
among  tljemtclljes  tuljo  fljoulD  keep  tlje  Eeco?DS  -,  ann 
upon  application  maDe  to  tlje  l^ing  concerning  tl)is  ^at^ 
ter,  Ije  appointeD  a  fit  perfon  to  keep  tljem,  anD  gave 
i)im  tlje  CufloDp  of  tlje  Reco?DS  in  cbery  Countp:  af- 
teriuarDS  it  became  inciDent  to  tlje  C)iTice  of  tlje  top 
j^eepcr  to  ncnnnate  tlje  Cuftos  Rotulorum  i  anD  tl)en  be-- 
caufe  of  tlje  Ji5eccflitp  of  one  to  make  entries,  anD  join 
Jlfues,  tlje  Cuftos  appointeD  a  Clerk  foj  tljnt  purpofe,  tolja 
is  nolo  cnllcD  Clerk  of  tlje  peace*  anD  as  to  tlje  Cafe  in 
€lucmon,  bp  tlje  statute  i  \v.  &  M.  tlje  Cuftos  ijatl)  potuer 
to  appoint  a  perfon  to  execute  tljis  Office  bp  Ijimfelf  0?  IDt-- 
putp,  fo?  fo  long  Cime  onlp  as  be  fljall  Demean  Ijimfelf  loell, 
&c.  tuljiclj  CCI02DS  DO  impok  an  Cflate  fo?  Life. 

Holt  C,  31*  as  tfte  ?aolls  anD  Keco?DS  of  tlje  ecffionS  i  show.  530, 
are  bp  tljc  Cammifiion  of  tlje  peace  put  into  tljc  ^panDS  of  535,556 

c  c  c  tlje 
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tljc  Cuftos  Rotulorum,  linU  tlje  Clctft  btin$  t\)Z  pcifon  tijat 
nuift  be  tmffcu  iDitlj  t^e  Eollis  to  maftc  entviesi  upon,  niiD 
5?atu  3^iitigment0,  ann  to  rcco?i!  pica0,  &c.  tfjetcfo^e  of 
common  Rigljt,  bp  tlje  Common  HaUJ  of  tijc  lanD,  it  be- 
longs to  l)im  tljat  m\)  tfje  J^ccping  of  tlje  EccoiHis,  to 
nominate  tlji^  Cleric,   ann  not  to  anp  one  e!fe:   ann 

it  UlOUin  be  UetP  unreafonable,   tl)at  tIjC  Cuftos  Rotulorum 

bein^  intriiften  tuitij  tf)e  Cuftonp  of  tije  Eeco?ti§  bp  bisf 

Hob.  1 53.     Commiffion,  anp  otljec  fljdulti  be  mane  Clerh  of  tlje  peace, 

i\v  &m'"  fc?  tljc  affual  poITemon  of  fuclj  Eeco?ti0,  tfjan  fiicfj  as  be 

c.ii.         i!)ouIii  appoint;  ttiljen  upon  anp  lofjs  0?  S^ircaitiiige  !je  is 

anfujctable  fo?  it  bimfeJf,  ann  before  tbe  statute  of  37H.8. 

tbe  ClcrU  of  tlje  i*>tatz  toas  remobeable  at  t^e  J^lcarute  of 

tlje  Cuftos,  becaufe  Ijc  tnas  U^  Clerk  5  but  b^  tijat  €^tntiite 

!)e  is  mane  an  ©fRcet,  aun  Ijatlj  a  nutable  Cftate  in  U^  ©f= 

fice,  ann  if  be  beljauen  Ijimfelf  tuellj  tbe  Cuftos  couin  not 

tutn  ijim  out :  ann  3  tljink  fmce  tlje  CJ3alUnQ:  of  tbe  %m-- 

tutc  I  w.  &  M.  be  batlj  an  abfolute  CltJite  fo?  life  in  W 

€)ffice  innepennant  upon  tbe  Cuftos,  ann  netetminable  onlp 

upon  9i9iSbeljabioue* 

Jungment  was  ^ibtn  fo?  tbe  paintiff*    S)ee  i  Shoxy,  tlje 
lo?n  €*  |*'s  atfiument  at  large* 

King  and  Queen  njerfus  Owen.     Tiin.  d  W.  &  M. 
( 3. )    T53  tbis  Cafe  Siungmertt  teas  gibenj  ttjat  no  perempto?p 

Niod.  2JJ,  J[    Mandamus  fljouin  gO ;   fO?  bp  tbe  aS  Of  i  W.  &  M.  tljf 

Cuftos  Rotulorum  is  to  nominate  a  Clerh  of  t^t  ipeace  to 
ei;ecute  tbat  SDffice  fo?  fo  long  €imc  as  be  fljall  toell  tie- 
mean  bimfelf,  &c.  ann  if  be  appoints  Ijim  in  anp  otbec 
si^anner,  be  10  no  Clerk  of  tbe  peace  i  Cbetefoie  ilyt  t>t^ 
fennant  beinff  bere  appointen  bp  t\)t  Cati  of  W.  butinit 
pieafute,  'tis  not  purfuant  to  tbe  Statute,  fo?  be  batlj  not 
eiecuten  tbe  autbo?itp  %\Mt\\  to  bint,  ann  fo  tbe  t)efcnnant 
batb  no  ^itle  to  tbe  Office* 
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Benbridge  ^erfMs  Day.     Hill.  3  W.  &  M 

Tp  €  Plaintiff  b^ouiTOt  CtoDcr  fo?  fcUci-nl  COinijs,     c  i  ) 
nun  amono;  tfje  teff  dc  duobus  fulcris-  tf)c  £)cfcn-- '  s»!k.  ^.s. 
Cant  immitrpo  QtntvMv,  nno  p?npc5  JuBgmcnt* 
Holt  €.  J*  rcfufco  to  ffiue  Jutigmrnt  quod  nil 
capiat,  but  faiD  tljc  piflintiff  mijjljt  tat^c  fcDcral  Damairce, 
am  rdcafe  aisi  to  tijfe,  aim  tljcii  bauc  :juli}jment  nsi  to  tijc 
rcit,  nuD  all  ujouID  be  uicll  in  tfjijs  Cafe* 

i5'/>  James  Herbert'^  Cqfe.     Mich  7  W.  J. 

ADiffrcfs  lua0  taftrit  bp  t!)c  ©iictfect  of  tIjc  Poo?  fo?  a     ( 2.  ) 
pool's  Eatc,  anu  a  EepIcDin  b^ouff&t  ^  anti  on  Bot  skin.  59^. 
©iiiltj)  picaticti  at  tljc  €rinl,  CijiDcncc  bcinn:  jjiijen,  auD  l^^"""^-  '^' 
tbc  Jtirp  cijavgcn,  ann  tcatij)  to  giuc  tljcic  fflertiiS,  tf)t 
Plaintiff  became  nonfuit,  b)>  iuljiclj  tljc  ©fficec  Uiftraininff 
ft)a0  entitlcn  to  ticblc  Coff0  ann  Damages ;  but  tljc  Jiitj^ 
Uepatten  initljoiit  alfeffuin:  tl)e  Damageo :  CIpou  luljiclj,  tljc 
Couct  tons  mobcti  fo?  a  Ultit  of  €ntiiilrj>> 

TSp  Holt  C.  31*  3f  upon  a  Demurrec  on  (gbinence  tljc 
31UCP  be  Difcljarijeti,  tljere  fljall  be  a  ^cit  of  Cnquirp  of 
Damages,  fo?  t\)t  3lurp  Bo  not  gibe  anp  clletoift,  anti  tljete- 
fo?c  tljep  cannot  alTefs  tljem ;  ann  tljc  fame  Reafon  IjolDS 
upon  a  Bonfuit,  bp  luljiclj  tljc  Jurp  ate  nifcljargeD  from 
gibing  tljcie  Oerbia:  ODtit  'tis  otljcvtiiife  toljerc  tljep  gibe  a  icm  h6. 
mtm,  fo?  tljerc  a  Defca  of  airefling  Damages  fi)all  not  I  Soil: '.T 
be  fupplieu  bp  CtUit  of  enquirp;  fo?  in  fuclj  Cafe  tljc  Jurp  10  Rep.  ns. 
tabc  misbtmeancti  tbcmfclbes,  anb  if  tljep  Ijab  giiien  Da.  Kaym'V-o 
mages  too  biglj,  Sic  tljcp  migljt  be  nttaintcb,  anb  tljep  ace  1  Lev.  2  5'5.' 
bounb  to  gibe  Damages  -,  but  'tis  not  fo  in  tljc  otbet 
Cafes*    aftertcarns  at  anotljec  Dap  Ijc  fain,  tljc  Jur^ 
migbt  babe  been  djargeu  tuitb  tljc  Damages,  but  Once 
tljep  lucre  not,  tljere  map  be   a  (Dinrit  of   Cnquirp  a* 
tnarDeti*    ann  bcrc  if  tbc  Jurp  ban  gibcn  a  hernia  fo? 
Damages,  tljis  Ijnn  been  but  an  3nqueft  of  ©fficc,  on 
feljicb  no  attaint  toouin  lie,  if  tlje  Damages  ban  been 
ejccefllbC;   tljetefojc  tbete  is  no  Default  in  tl)t:jurp,  o? 

Dii^ 
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Dmm^  to  t&e  IpinintifF,  if  tl)i&  be  fupplicn  lip  ffi^Irit  of 
Per  C«r\  £ct  a  mt'it  Of  t£nquii'p  QO  in  tW  <2iaff . 

Gardner  qjerfus  Hobbs.     Mich.  7  W.  ^. 

(3.)     T^?)J®  is  an  Action  of  tTucfpafsi,  anti  t!je  Dcfennant 

5  Mod.  7<5.      X    )uftifie0  bv  diktm  of  tlje  ^tat*  43  Eliz;  fo?  tlje  poof  0 

Eatcs,  &c.  tljc  piniiitiff  luno  nonfuiteo,  ijut  no  I^amageifi 

toere  foiinti,  tijccefo^e  Counfel  moucn  fo?  a  UlXtit  of  (giro?* 

Harcourt  ^erfus  Weekes. 
^^"^     W  T'^^^'^  ^^^  ^  ^^^^  of  tlje  fame  Bature  as  tljs  Up 

5  Mod.  77.        W      ...p.. 
5  Mod,  nS,      ^    ^       ""''■* 

1.9.  Holt  C*  3!*  Ukt  ate  of  ©pinion,  ttjat  tlje  ©minion  of 

Vide  i  saik.  (ij^  3m^.p  f Q  enquire  of  t!je  Damages  on  a  Bonfuit  in  Ee* 
I  RoiK  Rep.  pleliin,  map  be  fiippIieD  bp  a  CBcit  of  Cnquirp  of  DamageCj 
272, 184.  it  10  ti'ue,  tljc  Jurp  migljt  Ija^e  been  cijatjjetJ  lin'tlj  tfje  Da^ 
I  cro.'ill,  tti'^^ffe^,  but  fincc  tljep  ate  not,  tbere  map  be  a  Wxit  of  Civ 

557,446."    quirp  atDacOeO*     i  Cro.  143.     Darrofe  auD  Newbutt. 

Hard.  i66. 

1  Sid.  380.    I  Vent.  40.    Raym.  170.    i  Lev.  255.     i  Salk.  205,  206. 


(5.) 

Com.  442, 


Prince  rt??^  Moulton.     Trin.  9  W.  ^. 

T^  €  Plaintiff  ncclarec  tljat  2  Julii  Sexto  Rcgni  Regis 
be  teas  poirelfeo  of  a  Ciofe  calleo  tije  Meadow,  ano 
2*saik.6<?5.  of  anotbcc  Clofc  calleo  tlje  Pingle,  anD  tbat  tlje  ©efenoant 
s  Mod.  154.  3  Augiifti  Anno  Sexto  prsd'  a  Certain  2Ilater-^iU  Din  ei*eS, 
anO  tfjc  jfountiation  tljereof  ulterius  folito  oin  e^:tenti,  ty> 
Eeafon  toijeceof  tlje  plaintiff  loff  tlje  (Life  anU  Profit  of  Iji? 
fain  Clofcg,  from  tlje  faiD  iB  of  July  Sexto.  Clje  Defen-- 
oant  pleab0  Not  Guilty,  ann  a  (Heiriia  fo?  tlje  Plaintiff,  ann 
entire  DamageiS  affelTeD*  3it  luas  mobeQ  in  arreff  of  31100;= 
ment,  tljat  tlje  Jurp  tcere  inbeigleti  to  gibe  iDamajjeiS  from 
tbe  2T1  of  July,  toljiclj  tnas  before  tlje  ?^i\\  tua0  built.  Cbe 
3?urp  inDccD  migljt  Ijabe  belpeti  it  in  tljeir  Ciectiia,  but  nolo 

it  is  too  late.     Hob.  1 851.     Harbin  anO  Green.     Mo.  887.  S.  C. 

Northy  contra.  £)ne  map  lofc  tl)e  iobole  fear's  profits  h^ 
an  ©berflciuing  in  i^arbeft  €:ime*    Pafch.  4  Regni  Regis, 

Hornor  verfus  Bridges.    CtefpafS  tali  die  toitlj  a  Continiiando 

from  a  Dap  tufjiclj  Uias  befo?e,  pet  Ijelb  (jooD.    €"j  in  an 
2  Ciaion 
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nation  fo?  moto^  fpokeit  nt  fcliccel  €:imc0,  if  tfjc  (laojtis 
fpobcn  at  one  of  tlje  €iiiics  iuetc  not  aaionnOlc,  biit  oiUt' 
in  affffrauation,  if  cntiic  DamageiS  gitjcn,  tfjcj;  fljall  be  iu-^ 
tcntcn  onlp  fo?  U)Ijat  is  aaianable.  €)0  Roll." 5 77.  Goife 
againft  Pangel. 

%it  Barth.  Shower  pro  DcFcndente.     30  tO  tJjC  CafC  Roll 

577.  tijc  fo?ticncino:  to  ccercife  Ijis  CrntiE  luas  Ijcio  a  ijooti 
Confincration.  Continuando's  inticcli  arc  rcjcffco,  uifjrnim 
poflitilc  0?  inconfiftcnt,  liccaufe  tlje  Defendant  id  not  bouiitJ 

to  anfUlCl*  tf)C  Continuando  •  tljt  €afc  Of  Syms  anti  Gregory 
Allen  22.  is  anftoCrcO  bptijat  of  Hambkron  anU  Veer,  iSaund. 

169.  if  a  99an  ti^nnn:  an  iSaion  in  Michaelmas  'Ccrui,  fo| 
C£iO?tJS  fpoliCn  in  November,  it  nuGljt  bc  faiD  tljcic  to  hz 
impoflibic,  ant!  ijclpcn  b\>  Jntcnomcnt,  but  aimaps  Ijcio  ill. 

Holt  d,  J*  fillijcrc  tl/e  Da))  is  not  matetinl,  as  in  Crc5 
pafs,  &c.  if  poll  lap  a  Dap  in  tlje  Declaration  icOicf)  is  re- 
nllP  after  tljc  aaioh  b?oun:ljt,  anti  bcfo?e  tfjc  Ccial,  tlje 
S'ubffc  of  Nifi  Prius  toiH  fiiffcc  poii  to  ffinc  in  €biDencc  anu 
Dap  bcfo?e  t!jc  ^aion  b^ougljt ;  but  tlje  DefcnOant  map  tafee 
an^jantagc  of  it  in  aircft  of  JuHrjment*  15iit  if  poiflap  a 
Dap  luljiclj  is  inipoflibic,  as  tije  3otIj  of  Jfcb?uarp,  0?  a  Dap 
iubicb  is  not  come  at  tije  'Cime  of  tljc  Crial,  tfjere  pou  map 
lifeetDifc  lyi^c  in  ^Dioencc  anp  Dap  before  tije  3aion  bjouijbt, 
anH  tbcre  tljc  Defcnnant  fljail  netjet  take  aDUantagc  of  it  in 
arreil  of  Jutiffment ;  becaufe  tije  Court  tuill  inteno  tbat  tfje 
paintiff  muft  ijaue  siMtn  in  CHiticnce  a  ^imc  before  tl>e 
Crial,  elfe  Ije  couID  not  (jalje  f)aD  a  dlerciff,  anti  tlje  Jfault 
in  tbe  Declaration  is  cureti  bp  tljc  aertiiS. 

3!n  tfjc  principal  Cafe,  it  is  true  tlje  Plaintiff  mifiljt  lofe 
tlje  profits  of  tlje  toljole  ^ear  bp  nn  ©ueraoluinn;  in  Danieil- 
Cimc;  but  Ijere  is  tlje©Ilo?ti  ufum,  luljiclj  is  impoflible-,  anti 
pet  tljc  3iur)>  migljt  compute  acco^Qing  to  tljc  Declaration* 
31  caniTOt  niflinguiflj  it  from  tljc  Cafe  of  Harbin  nnti  Green,  s.  c  i  Mod. 

Hob.  189.  '54. 

3iuiiD;ment  atrefleti* 

Savil  iierfus  Roberts.     Trin.  9  W.  3. 

IB  tljis  Cafe,  Holt  C.  J.  lain  it  tioton  fo?  a  Eule,  tljat     ( 6. ) 
tljere  arc  tl)?ee  ^o?ts  of  Damages,  eitljer  of  iDljicij  tuas  Carthew4i6. 
a  fufficient  ifounoation  fo?  an  aaion*     i,  tljere  a  C^au 
fuffers  Damage  in  Ijis  Jfamc  anti  CrcDit.    2.  eeijere  anp 
Damage  is  tione  to  Ijis  perfon,  as  bp  Jmpjifonment,  TSat^ 
terp,  &c.  fo2  tljat  refocfts  Ijijs  libertp^    3,  Hlljerc  a  perfon 
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fuffer0  anp  Damaue  in  W  P^opcrtju  ^wo  t!jci-cfo?c  tfjougl) 
tijt  Plaintiff  \)tvt  Ijali  not  fuffcrcn  Damage  in  Ijis  ^nme,  e? 
in  Ijijs  pccfon,  pet  Ije  fjaijinn;  receibcn  Daninffc  in  l)ii£SP?o= 
pettpj  Ije  i)eliD  it  asionable*    Sec  Confpiracy. 

Dove  ^erfm  Smith.     Pafeh.  ^  Ann. 

'( y. )     'T~'Eefpaf!3  fo?  li^ealunn:  tije  paintiff'is  Clofe,  anti  trcaii= 

Mod.caf.       J.     injj  Dolun  ijis  »^?af0 ;  it  appeared  on  tlje  CijiDcncej 

'55-  tftat  tljc  Defendant  fometimes  ufetJ  to  fet  a  Cable  in  tlje 

faiD  Ciofe,  anD  tljat  Ije  often  iuaikeD  in  it  luitD  otijetsj,  toljti 

fljot  tnitl)  %oW  ant  ^noW  tljere* 

Holt  d.  %  Ctiioencc  mnft  lie  giuen  of  tl)c  tlalue  of  tl}c 
Damages!  Done,  o?  pou  cannot  recover*  ^nD  if  in  tijis  Cafe 
tut*.  150.  tlje  3ui-p  gi^e  unuet  40  s.  Damages,  t&ougij  tljc  Citle  of 
i304,&c.  '  tijc  lanu  Dotlj  not  come  in  fincftion,  1  luil!  certify  fa? 
CoffEi ;  fo?  tl)i0  is  a  ijoluntarp  malicious  Crefpafs,  ann  tIjc 
€)tatute  22  &  23  Car.  -2.  is  onip  to  be  imDei-ftooti  of  fmall 
accioental  CrefpafTes.  anD  it  being  Ijcre  upon  a  pica  of 
JI5ot  ©uiltp,  tlje  Defentant  couio  not  gibe  arip  ^attet  ^$f 
Eigljt  in  C'bioence,  cben  in  litigation  of  Damages* 

Osborne  'verjus  Hofier.     Pafch.  ^  Ann. 

( 8-  )  T^EBT  upon  a  fingle  ncin,  fo?papment  of  230 1.  on 
(5  Mod.  167.  l_y  Demanti,  upon  Non  eft  faclum,  one  ef  tlje  fubfcribing 
^Mod.  ig4  ^Htneffes  gabc  full  €bioencc  of  tlje  €nfealing  antiDelibetp 
of  tlje  Xonii-  On  t^e  otijet  Sine,  a  petfon  of  tlje  fame 
j!5ame  ann  Surname  trn'tl)  tbe  otljee  fubfcribing  ^{itnefs, 
act^notulengeti  tljat  tlje  ipanti  toas  berp  lifee  Ijis,  but  it  tuas 
not  Ijis ;  tljat  be  nebet  fenetu  eitljer  of  tbe  parties,  no?  tbe 
otbei*  miti\ti0,  no?  coulti  tbe  otbct  (SHitnefs  fap  Ijc  toas  tbe 
^au;  anb  botlj  tbcic  IReputations  being  mabe  goob  in 
p?oof,  Holt  C*  3i*  o?5evebtl)cm  botlj-to  tD?ite  tljeir  Barnes, 
anb  tljereupon  left  it  to  tlje  3utp,  inljo  founb  fo?  tlje  Plain- 
tiff, 

anb  Holt  C.  %  rulcb,"tljat  fljis  teinor  a  Tingle  "Bill,  it 
neebeb  no  €)pecification  acco?bing  to  tlje  late  @)tatute,  be 
caufe  it  ^iii}  not  catrp  Jntereit  -,  pet  bircftcb  tlje  Jurp  to  gilie 
Damages,  viz.  Jnteteff*  anb  tofjece  it  bias  obfeaeb,  -it 
luas  papnblc  on  Demanb,  anb  no  Damages  0?  3intetea  in 
curteb  till  Demanb,  anb  none  tuas  p?abeb. 

Holt  €,  3!.  faib,  €ljep  coulb  not  tafee  ^bbantage  of  tljht 
upon  Non  eft  f;.aiim,  but  fljoulb  Ijabc  pleabeb  it. 

2  DAY. 


199 


DAY. 

Sir  Robert  HowardV  Cafe.     Trin.  1 1  W.  ^. 

lS)oIict)  of  afTurance  to  fnfiire  t\yz  IiTf.  of  %vc  Ro-  .saik,  ci^, 

bert  Howard  fo?  OIIC  fcnr,  from  tlje  Dnp  of  tI)C  *saik.  41J. 
DntC,  lun^  DntCD  tljr  311  of  September  1657.  %i\:  \  cr.^ it 
Robert  DiCD  Oil  tJje  30  Of  September  1698,  nbOtlt  'oo- 

one  0'  Clock  in  Xlyt  9^Q\mm.  ^^^""^-  ^'^ 

Holt  €♦  J*  nilcti  at  tfjc  ^ittiiiffS,  iff,  Cfjnt  from  tlje ' 
'Dtx^  of  tijc  iDate,  ccclunce  tlje  Dap,  Uut.fcom  tOc  Date  ui- 
cluncc  It*  2tilp,  Cf)at  tOc  Xniu  makes  no  ifraSion  in  a 
<Dap,  pet  \\\  tljifi  Cnfr,  Ijc  Dpinn:  after  tftc  Commencement, 
ano'liefoje  tlje  Cnti  of  tljc  lall  Dap,  tljc  Sinfnrer  10  liable, 
liecaufc  tijc  3!nfurancc  te  fo?  a  ^car,  win  tOc  fear  10  not 
compleat  'till  tlje  Dap  be  oucr. 


30J. 


Death  of  Perfons. 

Holnian  'verfis  Exton.     4  W.  &  M. 

ALeafc  tuajJiiiane  in  Ecuerfion  to  L.  D.  fo?  99  ^ear^^ 
to  commence  after  tlje  Dcati),  0?  otljer  fooner  De=  canhcw 
terminntion  of  tljc  Clfates  of  J.  D.  tljc  iKat^er,  ''^^• 
ann  J.  D.  tljc  -©on,  toljo  Ijan  tijen  a  Icafe  in  ^oU 
feflion  foj  tfjc  like  €crm,.  if  tljep  0?  either  of  tljem  fo  lonij 
liDeo,  Cljc  Dentlj  of  J.  D.  t^e  €)on  uiae  pofitiijel))  p?ol'co, 
but  as  to  tlie  Jfatljcr,  ^^20of  luas  tljat  Ijc  luas  reputcD  5ea0, 
ann  Ijau  not  lieen  Ijearo  of  in  fiftccn.j^ears* 

HoltC*3i*  CTpon  tlje  li)eiufal  of  tfjc  statute  19  Car.  2.  ipcar.  2. 
fep  luljiclj  it  is  enuaco,  Cljat  if  anp  perfons,  fo?  tuljofe  liuris  '•  ^ 
Cftatcs  arc  grantcD,  alifent  tljemfclDes  fcueir-J^ears  ton:e= 
tljer,  ano  no  eninent  P?oof  is  mane  of  tljeir  liks,  in  anp 
^aion  commcnccti  bp  tbe  IclTo^s  oj  EcbcrQoners  fo?  Eeco= 
berp  of  tlje  tenements,  tbcj»  Qjall  be  acrountcD  asneati;  31 
am  of  ©pinion  tliat  tljis  Ciifc  is  tuitljin  tljat  Statute,  be- 

caufc 
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caufc  L.  D.  tf)c  um  of  tf}C  lg)laintiff  in  Cjeamerit  IjaB  a 
Ccnn  in  Ecucrfion  in  tlje  lantJiS,  ann  fo  tonjs  a  Eeuer- 
fionci-  tuitfnti  tlje  Uetj)  Icttei-  of  tijc  €)tntutC;  ann  m  Dc= 
fenuant  not  being  able  to  p?obe  tljnt  J.  D.  tlje  jfatfjce  tuags 
alibe,  at  mxy  Cimc  Uiitfjin  feben  f  ears  laft  paft, 
Cljcccfoie  tljc  Plaintiff  Ijati  a  eietnia  ana  Jutiffmcnt. 


DEBT. 

Brookes  ^erjks  Cooke.     Mich.  iW.  6c  M. 


(  I  )  T^\.^'^^  "P"'"  ^"  Cfcapc  againft  t\\c  ^acfljai,  fet= 
I  Show.  57  I  1  tinn;  fo?tIj  a  Jutiffmcnt  recobcreD  lip  i)ei- as  ei:e^ 
fl  W  uittiK,  anH  tlje  l^artp  in  execution,  anb  let  at 
-■^-^^  large;  fteflj  putCuit  pIcaDeb;  detbia  fo?  tlje 
Plaintiff*  ^obeb  in  acreft  of  Jnbgmcnt,  tljat  tlje  plain- 
tiff  Ijab  b?ouffljt  tlje  Siaion  in  tlje  Debet  anb  Detinet  in  Ijer 
otun  Eiffbt,  Uiljereajji  tlje  Eecoberp,  taljiclj  is  tljc  lcnnba= 
tion  of  t6e  aftion,  toas  as  €^;ecntri,t» 

Holt  €♦  %  mwz  an  Creciito?  brings  an  asion  in  tljc 
Debet,  tnbcre  ht  oujyljt  not,  it  is  Ijelpeb  bp  tlje  @>tatntei 
but  tljc  Quxre  is,  ^bctljcc  tjjis  aaion  be  b^ougbt  as  €r= 
£Cuto?,  0?  in  Ijec  oton  Kigljtf  3If  tbis  hz  fo,  anb  remains 
uncertain,  it  luilf  remain  uncertain  ftiU  tobftljer  tbis  3!ub!j 
mcnt  be  in  bcc  otun  Eliffbt  o?  not.    31n  Trover,  o?  Trefpafs, 
if  it  appears  tbc  ©Krong  toas  in  bft  omn  €imc,  tljouglj  flje 
be  caileb  Crccutrii:  in  tbe  Declaration,  pet  it  miijljt  be  in 
ber  otnn  Eiijljt ;  fo  bJ^re  it  appears  uncertain. 
'    Dolben  J*  Jif  €j;ccuto?  b?inn:s  Debt,  anb  recobcrs,  anb 
tben  an  efcape  of  tbe  Partp,  tbe  ^uit  fo?  tbe  Cfcape  muft 
be  as  Crecuto?,  anb  fo  it  is  asrceb  in  Holman  anb  Chute's 
Cafe.    2  Cro.  685. 
Per  Cur'  Jiubffment  tuas  atreftetu 

Anonymus.     Mich.  5  W.  &  M. 
(2.)     T^CBC  on  33ubffment  in  B.  R.  pica  in  abatement 

Cafes  vv.  5-    !_>/  quod  adhuc  refpondere  non  debet,  bCCaufC  of  a  2Brit  Of 

^*'  Crro?  bepenbino;  in  Cam'  Scacc'.   plaintiff  bemurreb. 

2  Holt 
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Holt  €.  31.  "St  is  ftcnnije,  tijat  n  mtit  of  erra?  fljoiilD 
fuperfcne  au  tecution  lip  one  C^enn,  nno  pet  nlloui  a  ^aii 
to  come  at  it  bp  anotljet,  Cljcre  iuas  no  Ecnicop  at  Com 
mon  iLaU)  fo?  Debt  0?  Damageg,  Uiljcrc  a  feat  &aD  palTrD 
aftet  3ul»n;ment,  but  bp  aaioii  of  Debt,  'till  tijc  @>tatiite  of 
w.  2.  gaue  a  Sci'  fac'  aftcu  tbc  Peac ;  anti  it  iis  uefoIueD 
Yelv.  29.  tijat  an  (£xccutoi  couio  not  plcan  a  Jutigmciit 
atjainft  Ijis  Ccffato?,  aftec  €tro?  b,?ouQ:I)t  in  'But  of  a  Sci' 
iac  upon  a  statute,  becaufc  it  fcas  noubtful  iu()rt{)et  it 
fijcultJ  be  affirmen  0?  not*  05ut  3i  loill  be  faountJ  bp  conftant 
Ecfolutions  of  tljiis  Court,  iuljicfj  are,  tIjat  tbisj  in  no  l^Ica 
inOlJar  0?  Abatement  ^  it  is  tnte,  tijere  Ijaue  been  fomeEc- 
folutious  to  tlje  contrarp  in  tlje  Crcljcquee,  ann  3!utiD;ment!S 
IjaDe  been  rcuerfeD  tbete,  in  mp  Lo?ti  North's  Cime  fo?  tijis 
(£rro2,  ano  in  Cfjief  TSaron  Turner's  Cime,  ann  particu-- 
ladp  in  tlje  Cafe  of  Danvcrs  ano  Smith  ^  but  tljat  iuas  a  nctti 

iI50tlOIK     Dolben  nnO  Eyres  ace'  (abfente  Gregory.)     Eyres 

citen  Mod.  12  1.  anti  tljep  all  agreen  tljerc  toas  no  Difference 
bctiDCfn  its  being;  plearieti  in  ribatrmcnt  ann  in  "Bar,  per 

totam  Curiam. 

Grandvill  and  Dighton.     Mich.  5  W.  &  M. 

DCBC  upon  a  Judgment  in  B.  R.  tijc  DeCcnBant  (3.) 
pieauen  in  abatement  of  tljc  aaion,  a  QLIrit  of  Crro?  skin.^ss 
penninn;  upon  tljis  JuUffmcnt  in  Cam'  Scacc' ;  tfje  Plaintiff 
nemurten  -,  aniungen  fo?  tlje  plaintiff*  Sid.  236.  4  H.  6. 3 1 . 
ann  1 8  e.  4.  6.  tljere  citen  to  be  fo  refoinen*  ann  a  Cafe 
ttias  citen  per  Dolben  to  bc  anjungen  acco?ningip  in  tlje 
Cime  of  RoUe,  ann  after  afficmen  in  parliament  before  all 

tlje  Junffcs  of  England,  bctuieeu  Limerick  ann -;  auD 

tljoutjl)  it  ban  been  ftuctt  at,  ann  Vaughan  queffionen  it,  pet 
it  ban  been  oftentimes  fo  rulen^  ann  it  luas  bcin  in  tljc  Cafe 

of  Danvers  aun  Smith  in  tl)C  Exchequer-Chamber,  tljat  fUCfj 

Plea  is  not  [joon  in  15av,  but  goon  in  abatement  j  but 
tljis  Difference  tuas  not  tboujjljt  reafonable, 

ann  Holt  C*  I.  fain,  3f  it  toere  not  fo?  tbe  Current  of 
autljo?ities  econtra,  it  fcemen  Ijarn  to  Ijim  tljat  fuclj  an 
aaion  lies  -,  fo?  tbe  iHlrit  of  Crro?  is  a  Supcrfedeas  to  au 

Ctecution,  ann  tljercf0?£  pari  rationc  it  OUgljt  to  be  a  Su- 
pcrfedeas to  all  tbe  GHaps  to  come  at  an  Ctecution  -,  ann  be 
citen  tbe  Cafe  of  Read  ann  Bearblock,  lobere  a  0an  paps  a 
€)ecuritp  of  an  inferio?  j^ature,  pennino;  a  Qllrit  of  Crro?, 
upon  a  tunjjment  on  a  ©ecuritp  of  a  bigbcr  Bature  ^  tbis 

E  c  e  uias 
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iua0  not  n  Devaftavir,  ttiljlClj  fljClBO  tfjat  tijC  SSLlrit  Of  Crvo! 
Ijari  fo  totalli)  fiifpennrti  tfjc  Ctfcft  of  tljc  Jutiffmnit,  tijat  it 
fljnU  not  !javie  anp  Ecffarn  o?  CfTcncc,  tnit  tfjijs  notuiitl)-- 
ftaiiDiiiff,  it  was,  tljouijlj  mitlj  fomc  Ecluaniice,  ntijutigcD 
6?  Ijim  ann  aU  tlje  Couit,  ut  fupra. 

Rowley  and  Raphfon.     Alich.  "j  W.  ^. 

(4.)  J N  Debt  upon  a  Juligmrnt  in  B.  R.  tijc  SDcfcnUant  piratic 
Skin.  590.  J^  j;5^  tjjQt  flftci;  tije  jiiognicnt  a  mxit  of  €rro3  lua^  li^ouryljt 
in  Cam.  Scac.  DiiTScD  to  tijc  Cljicf  Juftice  of  13.  R.  upon 
HJljicIj  tlje  Caufc  lua^  iTniaDcD  bcfoje  t()c  JuOn:^^  tf)ere, 
tuijci'c  it  j)Et  remains  uniictrnninct!,  anti  p^1)/crl  luopicnt 
if  Ijc  fljall  ijc  compciicti  to  anfiupr  quoufque  tijc  €aufe  be  De* 
^^  tctmincn  tOcuc;  t!)C  l^Iaintiff  BemurrcO;  anD  aOjutJgcU  tIjat 
tljc  DcfcnUant  anflurr  oitcr :  jTo?  tbis  is  not  n  pica  citijcr 
in  'Bar  0?  in  abatcaient  -,  aiiB  fucij  a  ^onclufioa  quoufque  is 
net  ffocti. 

auD  Holt  C.  3^*  faiD,  tfjat  tf)i5  migfjt  be  plcaocti  in  3= 
batcment,  tut  not  in  iDtir  ^  fo?  tljotisjlj  tljc  Jplaintiff  Ijas 
commcnccn  Ijis  asion  too  foon,  it  i0  not  a  Ecnfon  H)V  \)Z 
fljouin  be  baircUj  tfjougij  it  map  U)!jp  tIjc  €>uit  fijouiD  be  a- 
batcts, 

Evans  a;fr/^.f  Powel.     Trin.  8  W.  _j. 

(5)  "T^EBT  upon  an  ©blijjation  of  2800 1.  t!je  Contiition 
Com.  377,  j^  mjjg  fg^  j^apment  of  1400 1.  toitlj  Jntereff,  on  fucD  a 
Dap,  accoining  t^  tljc  3intent  of  a  certain  Provifo  0?  €0= 
uenant  nientioneU  in  an  Jntienture  bearinn:  eben  Date,  &c. 
mabe  bctujeen  tbe  fame  13attie]5>  Clje  DefenUant  recites  a 
Decb  of  tlje  fame  Date  mane  bettoeen  tf)c  plaintiff  ant» 
Dcfenbant,  bj&crebp  fn  ConfiDeration  of  1400 1.  fecuren  to 
be  paiu  bp  an  ©Migation  of  tlje  fame  Date,  ann  in  Confi= 

bccation  of  5  s.  pain  to  %\t  S ■  E ,  %\t  s — ^- 

afiigneb  to  tlje  Defenbant  a  ttoentietft  ®l)are  of  lean  0[Io?fejS 
in  C-- ,  anb  faitlj  Ijc  Ijatlj  paib  tbe  ii^onep  fecundum 

formam  provifion'in  Indentura  pr^d'  mentionat'.   "Cbe  Plaintiff 

teplies,  tljat  t^e  Defenbant  bio  not  pap  tljc  ^onep,  &c. 

(BCCbia  pro  Quer'. 

Lloyd  mobcb  in  arteff  of  Jubgment,  tljat  t&e  Defenbant 

batlj  miftafecn  t&e  "Dtt^y  fo?  tbere  is  no  fuel)  Cobenant  \\\ 

tlje  '£>zt^  fet  fo?tlj,  tljercfoje  it  is  a  boib  Jlfue,  anb  t5ere= 

I  fo?c 
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fo?c  tljerc  ouiyljt  to  bt  a  Repleader ;  anti  to  tljat  C>pinian  tbe 
Coutt  incIincD, 

C&ctt  Holt  fni0,  tljc  JDcfcnnnnt  10  effoppcti  to  fnp  tl)ttt  is 
no  fucD  25ccti,  tI)crcfo?e  rjc  fljoum  fet  fo?tf)  fiic^  a  b:)ttn, 
clfc  Ije  iis  0onc,  anti  mud  pap  t(je  (?9onej?*    pt  migfjt  Ija^c 

plcaOcU  Papmcnnt  fecundum  formam  conditionis,    ail5  lUClI  j 

fo?  tijc  3!nticntutc  is  but  a  furtljet  Dcfcriptioii  of  tljc  agtcc^ 
uicnt* 

aftcttuai-ns  Holt  €,  31.  faiti,  €lje  Defcimant  Fjatfj  reci= 
tcD  as  miicl)  of  tlje  £)ceti  as  Ije  tijouffljt  fit,  pet  tijere  mfgfjt 
be  fucO  a  dormant  in  tlje  otljct  patt* 

I  ft,  €lje  Defendant  is  eftoppeD  to  fap,  tijere  is  no  Cucft 
33nt>enture* 

2Dip,  ^e  faps  Ijc  Ijatl)  paio  it  acco?liinff  to  tlje  Provifo 
anti  Colicnant  in  tijat  Jntientttre* 

Lloyd,  caijat  if  \u  fet  cut  tlje  toljolc  3!ntientiitc,  anti 
tijevc  is  no  fuclj  Coijenantf 

Holt  C.  J*  'Cis  pour  fault  tljen  to  fap  fo  in  tfjc  Con= 
nition. 

Judicium  pro  Qiier'  (c.vteris  tacentibus.) 

Bellafis  'verfm  Burbrick.     Mich.  8  W.  j. 

TdP  Holt  &  Cur'.TB  aaion  of  Debt  f02  Eent  nue  upon  a     (6.) 

1  leafe  at  mill,  tijc  li)Iaintiff  muft  fljclo  '  s*^"^-  ^°9- 
an  flDccupation  •  fo?  tljc  Kent  is  nue  onip  in  refpca  tljeteof, 
anu  tljctcfo?e  it  muft  appear  to  tlje  Court  loljen  tlje  lelfec 
entereu,  ann  ftoto  long  fie  occupieO;  but  in  Debt  fo?  Kent  ^  vent.4r, 
on  a  leafe  fo?  fears,  tlje  plaintiff  nceo  not  fet  fo?tlj  anp  408. 
€ntrp  0?  Occupation,  fo?  tbouirb  tljc  Dcfcntiant  neitljcr  en--  \  Hf;^^, 
ters  no2  occupies,  Ijc  muft  pap  tlje  Kent,  it  beinjj  nue  h^  4  Leon.  Is. 
t^e  Leafe  0?  Contraa* 

Badi^er  "verfas  Floid.     Pafcli.  1 1  W.  ^. 

T!l)(!B   Plaintiff  Ijan  3!unn:ment  in  eieament,  €rro?     Cv) 
luas  fa?ouffl)t,  ann  Tail  giben  to  p?ofecute,  ann  an=  ^^3"  ^^-  ^• 
ftuer  tljc  mean  p?ofits,  ann  penning  it,  tlje  plaintiff  b?ougl)t 
Debt  fo?  Kent. 

Per  Cur'.  "Clje  dltit  of  €rro?  noes  not  Ijinner  tlje  plain^ 
tiff  from  b?inD;inn;  Debt,  0?  niftraininff ;  Ijere  be  migljt  babe 
entren  luitbout  a  Mrit  of  €recution>  3!n  a  real  aaion,  af- 
ter Jungment,  tbe  plaintiff  map  cuter  nottoitbftannino; 

mrit 


zoo 
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mvit  of  €rro?,  if  W  Cntip  Uicre  latoful  UiiUjout  tljc  JuCff^ 
nicnt ;  fo?  tijc  lutigmcnt  fljaU  not  put  !jim  in  a  imiie  Cou-- 
nition  tfian  Ije  tons  in  liefo?c.  i^nti  lu^crens  it  teas  urgct:, 
tijnt  ill  tt)e  (icjtcljcquct:  tijcp  IjaD  InitJ  a  plaintiff  l)p  tljc  l;)cclss 
fo?  fuel)  a  Cijinu;  Holt  €♦  J>  faiD,  it  imift  lie  bp  Virtue  of 
tfteit  equitable  IPoWv,  luijiclj  tfjis  Comt  IjatJ  hot* 


(8.) 
Farrcfl.  87, 
89,  90,91. 


1  Roll.  Abr. 
7Sj. 

Style  175. 
Cumberba. 
36J. 


Grips  'verfiis  Ingledew.     Mich,  i  Ann. 

TJ1?€  Defcnuant  Dnti  agrccO  to  pap  tlje  plaintiff  35 1. 
fo?  cuerp  ()iuiiJ|eD  ^tacliS  of  tcLlooti  in  fuel)  a  Place, 
ano  fo  To?  as  nianu  nio?e  as  fi^oulo  be  feiieti  'tin  Michaelmas 
follouiinff :  ^nD  the  plaintiff  Dedarcii  fo?  fo  mucf)  .^onep 
as  eigfjt  {junt!?eri  ^^tac'dS  tuouiu  come  to  at  tljat  Eate,  anti 
alfo  fo?  fome  one  ^tacii?,  in  p?opo?tion  to  tlje  Ente  of  3  5  L 
per  l;unti?en*  Co  tfjiis  Declaration  tfjerc  luas  a  Demurrer, 
becaufe  be  UeclareD  fa?  mo?e  tijan  tbe  articles  of  agreement 
entitlcn  Ijim  to,  as  tijecc  teas  no  agreement  fo?  anp  Cbinu 
unbcr  100  @)tncliS* 

Holt  C  J*  Iw  tfje  action  bere  b?ou0l)t  tbe  Demanti  is 
entire,  but  it  is  net  fo  in  tbe  o?iffinal  jFcunSjaticn  of  it, 
fo?  tbiit  is  feberal ;  ano  tbis  Difference  is  mane,  if  tbere  be 
a  certain  ffaten  ^um  fpecifien  \\\  tbe  DeeU  itfelf,  tbat  fljouID 
not  be  ab?iD0eIi  bp  anp  Remittitur  0?  Eeleafe  of  tbe  piain» 
tiff,  if  be  declares  upon  tbat  DeeU :  as  if  a  ^an  b?in|3: 
Debt  upon  a  OBonO  of  30 1.  ann  ticclare  on  a  'Bonti  of  20 1. 
tbis  is  ill,  becaufe  be  bas  b?ou0bt  bis  aaion  fo?  mo?c  tban 
J)is  "Dwz ;  anD  tbiS  reffs  upon  tbe  Deeti  onlp,  anH  tbe  g)um 
in  it  tioes  not  amount  to  tbe  DemanU ;  but  if  an  action  be 
b?oun;bt  upon  a  DeeD  tubicb  refers  to  a  fatter  of  J?  atf,  tbat 
makes  tbe  Dutp  mo?e  0?  lefs ;  ann  tben  if  tbe  Jf aa  tuljicb  is 
tefcrreti  to,  entitles  tbe  Plaintiff  to  a  lefs  Sum  onlp,  ann 
be  Uemanus  mo?e  tban  tbat  ifaa  tobicb  tbe  DeeU  refers  to 
upon  (Computation  tnill  entitle  bini,  tbere  if  be  remits  fa 
mucb  of  ^i^  Demanu  as  tbe  jFaa  Does  not  make  out,  it 
luill  be  toell,  ann  be  fljall  batie  Jurigment  fo?  tbe  Eeff,  fo? 
tbat  jfaa  lubicb  is  not  mane  out,  is  not  contraniaeo  bp  tbe 
Deen :  ann  fo  it  ban  been  anjungen  upon  a  Clernia,  ann 
tbere  is  no  Diberfttp  bettoeen  a  Demurrer  ann  filernia, 
ann  be  aftertoarns  fain,  tbat  tbis  teas  a  Debt  inneen  ari^ 
ling  bp  Deen,  but  not  a  ffaten  Debt  in  tbe  Deen  itfelf* 

:jfunffmeiit  fo?  tbe  Plaintiff,  releafinff  tbe  ©uerplus* 
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Tl)  <&  ipiafntfff,  a0  amtiiniffcato?  to  Fox,  lj?oun;I)t  Debt     (  9.  ) 
upon  a  OBonO  matic  to  tlje  antedate ;  t!)c  Dcfentiant  a  covenant 
phipjs  Oyer  Of  tfje  ConOition,  tuljfcfj  luasi  to  fa^je  Ijarmlefg  fromlTir'^^ 
itjc  fain  Fox,  W  Ci;ccuto?6  anD  aominiarato^g,  ftom  aU  Aaion* 
aaionis  tijat  are  alreanp  &?ouD;l)t  againft  ttje  faia  Fox  fo?  ^T'l^^'' 
any  efcapcgi  toitljin  ttoo  ?cac6 ;  ano  m\\  tlje  Defennant  to  AaTonT 
pleaujs  tIjat  Ije  nin  faue  Ijim  Ijatmlefs  from  all  aaiong  of  €■-  whereon 
rcape.    €Ijc  paintiff  replies,  tljat  one  Hind  tuas  commit^  waSd"bc 
ten  in  Crecution  to  tlje  fain  Fox,  ann  ije  toas  in  Cultonv  of  fore. 
tlje  Defennant;   tuOereupon  tijc  lp)Iaintiff  in  tljat  Elation 
ii?ouo;ljt  Debt  upon  Cfcape  aijainll  t(je  fain  Fox  tfje  3nte^ 
ffate,  ann  Ijan  Junjyment  Cerm  Pafch.  ann  fo  recoberen 
aryainft  tfje  :jnte(late  200  K  loljiclj  Ije  toas  fo?ccn  to  pap* 
Ctnn  note  Ijere,  tijat  tijc  OSonn  tons  natcn  after  tlje  Eaftcr 
Cerm,  tuljerein  tfie  JunBinent  tuag  obtainen  againft  Fox, 
fo  tljat  tije  Xonn  ttiagi  fubfequent  to  tlje  Jnnrjment.    Clje 
Defennant  teioins,  tijat  Fox  nin  fuffer  tlje  fain  Hind  to 
efcape-  abfque  hoc,  tljat  tlje  Defennant  nin  fuffer  bini  to 
efcapc;  to  uiljicfj  tlje  plaintiff  nemurs,  being  a  Departure, 
m  l)e  aUcnseg. 

Hackett  Adminijirator  of  Fox  verfus  Tilley.    Mich, 

5  Ann. 

TD€  Defennant  pleans,  tfjat  Fox  loas  not  namnifien    (10.) 
bp  an  iSSicn  of  Cfcape,  ann  'tiuag  argucn  bp  Serjeant 
Parker  foi  tlje  l^laiutiff,  ann  S)erjeant  Broderick  foj  tlje  De- 
fennant. 

Parker :  3^  neeb  not  fap  tTjat  tljc  Eeiofnncr  is  a  Depar- 
ture, fo?  tbut,  Ji  beliebe,  mill  not  be  maintainen,  fo?  31 
tljinU  tlje  Court  lucre  of  tljat  ©pinion  tuljen  tW  €afe  teas 
arguen  before  i  fo  tljcre  remain  ttoo  ©bjeSions,  firff,  caije-- 
tljer  tlje  €onnition  of  tl)e  "Bonn  is  againft  LatiJi*  anip, 
€l3cre  beiniT  a  Junamrnt  affainft  Fox  befoje  Tilly  ijabe  W 
OSonn,  tDljctljrr  tlje  Defennant  loas  to  fabc  Ijarmlefs  againl! 

tljiS  Jungmcnt,  bjJ  JTo^Ce  of  tljefe  CKIO^nS  (Actions  already 

brought)  111  tijc  Co'nnition  f  i^nn  as  to  tlje  firft,  3!  tfjinh  tbc 
Cafe  of  Morton  auO  Symmes,  Hob.  12, 14.  rules  our  Cafe, 
fo?  tljcvr  ifje  fpifflj-^ljeriff  Oan  fuel)  a  Connition  atyainff  an 
anncr-©!)criff,  ann  it  toas  ruien  to  be  goon;  ann  in  i  i-eon, 

Fff  73' 
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73.  it  in  rulen  tljeie,  tljat  no  ContJition  fljnll  be  !jeID  to  be 
againff  ILato,  unlef0  it  appears  to  tie  affainfl  lam  in  tfje 

Jjerp  ConHrtion  in  terminis  terminantibus,  t^OUffl)  3!  IjabC  110 

(Dccafiott  to  cartp  tljijs  Cafe  fofatj  but  tljis  ie  a  lauiful 
ConUition  before,  tf)oiin;I)  tlje  €fcape0  toetc  fuffei-en  before 
tlje  Xonti  Uias  mane,  fo  101  Saund.  161.  Lutw.  143.  fo 
tljat  31  tljinh  it  10  not  to  be  Ooitbtcli  but  fuclj  Connition  i0 

0OOII*     Co  t&e  fCCOnH  Point,  All  Anions,   that  are  already 

brought,  are  in  tlje  p^eter-petfeft  Ccnfc,  fo  tijat  tljouffb  tljece 
teas  a  luUgment  befoje  tljeOSonU  tuais  ijiijen,  )>et  tfje3ulig= 
nient  iBas  upon  an  ^aion  of  €fcape  tn&icb  tcajs  alreaUp 
b>ou0ljt,  ann  fo  iBitbin  t&efe  QHo^tisi,  ann  tfje  aaeanino;  of 
t^e  Condition ;  bcfiDed,  bj>  tlje  Connition  i)e  Ijas  ttuo  fears 
to  inacmnifp  Fox,  tcitf)in  tDljicl)  €ime  an  aaion  map  be 
fcjougljt,  ano  JuUgment  nnn  Cjccrution  obtained  tbereon, 
fo  it  toouio  be  berp  inifc()iebou0  if  fucb  a  ^onffcuaion 
fljoulD  be,  viz.  tljat  \)t  fljoulD  innemnifp  Fox  from  aaionjs 
onlp,  fo?  tfjat  taouin  be  to  conffrue  tlje  ffilio?ti0  contrnvp  to 
tf)e'3ntent  of  tije  parties,  ano  to&icij  appearsi  on  tlje  jface 
of  tlje  donnition,  anH  tlje  tlno  fears  v;i\jm  to  Tilly,  tnais 
to  repap  m  -,  befioejs,  it  appear^  tbat  Fox  b^ouiybt  a  ffiUrit 
of  €rro?  bp  tfte  atibicc  of  Tilly  on  tfte  Jutigment  obtnincn 
an  tlje  Cfcape  of  Hind. 

Broderick  fo?  tl)c  Defentiant  fain,  tljat  tlje  Eejoinner  i*> 
no  Departure,  fo?  ttjt  Connition  is  to  fabc  Fox  barmlefiS 
from  ail  aaionjs  on  Cfcapeis  fufferen  bp  Tilly,  ann  tl)e  Ec 
joinner  is,  tfiat  Fox  nin  permit  l)im  uoluntarilp  to  efcape, 
ann  fo  noesi  not  Sjarp  from  tfjeXar,  but  map  ftann  tuell  toitlj 
it ;  no?  noesi  it  appear  tljat  Hind  toais  eber  latufullp  in  €X' 
ecution,  becaufe  it  i$  fain  onlp  tbat  Ije  tua0  a  p?ifoner  fub 
cuitodia  of  Fox,  aun  fo  pcrl)apis  not  lalufullp  in  Ctecution. 
g^uppofe  Fox  ijan  been  inniaen  fo?  a  boluntarp  Cfcape  of  W 
oiun,  tbat  tuouin  not  affca  uss :  ann  be  citen  feberai  Cafeis 
tDljerein  it  toasi  fain  tbat  fuel)  Connition^  toere  againll  tlje 
laU)*  Yelv.  197.  3  Cro.  230.  3  Leo.  236.  ann  Conni= 
tions  againft  tm  are  boin,  asi  ftell  as  Aifumpfits  againit 
latD. 

as  to  tbe  feconn  point,  aaiong  tnbicb  are  alreanp  b?ouffljt 
cannot  be  intennen  a  Jungment,  ann  Connitions  are  to  be 
conlfrucn  fabourablp  fo?  tbe  Obligo?,  ann  i$  quafi  a  Defea^ 
fance  to  Ijim,  Dyer  17  pi.  96.  laftlp,  be  fain,  tlje  Eeioin= 
trer  i$  no  Departure  j  fo?  loben  eber  pou  fljeiu  ncto  fatter 
in  tbe  Eeplication,  3i  map  anfluer  tbe  fame  h^  nctu  fatter 
in  mp  Eejoinner*    Moor  1 86.  N.  333. 
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Parker  ttp\k$  5  3!f  pott  fa?  in  pout  pica,  pou  faucn  mc 
Oatnilefjs,  poii  fljall  not  be  aftcttoatnis  anmittcD  to  fat»,  tijat 
pou  fljoiilD  not  faue  me  Ijarmlae*  3  iJo  not  tfcnt',  but  if 
ncU)  fatter  be  aflignen  in  tljc  Ecplication,  pou  map  fljcUi 
ncto  Chatter  in  poutEcfoinner,  but  aiil  pou  are  not  to  Jcpatt 
from  POur  'Bar* 

Holt  dT*  %  3;f  a  Contiition  be  to  faDe  one  Ijarmlefg  from 
all  aaions  penUino;,  pou  map  plean  tijere  are  no  ^aiong 
penHinn:,  beino:  general  -,  but  if  tlje  Condition  be  to  false 
pou  from  a  certain  3aion  pcntiinff,  tbere  pou  are  elfoppeD 
to  fap  tIjat  fucb  an  aaion  10  not  penoinfi;,  being  particular* 
3it  is'  a  ffooiJ  Conoition,  to  fatje  me  Ijarmlefis  from  all  tlje 
ill  CljinffS  2  Ijaije  none,  fo?  tljat  10  no  encouragement  foj 
me  to  no  anp  mo?e  ill  asionsi ;  but  pou  are  not  to  faue  me 
^armlef0  from  all  tlje  ill  asionjs  tuljiclj  31  ftall  to,  fo?  t&at 
igs  an  encouragement  to  me  to  Do  ill  t2:bin0£>,  toljicl)  isf 
ngainft  tlje  laiu*  05ut  tlje  CouDition  Ijere  is  clearlp  gooH 
fo?  anotljer  Eeafon,  Fox  ujas  OLIartien  of  tlje  Fleet,  antJ  Ije 
tuill  not  atimit  Tilly  to  be  Ijis  Deputp,  unleffi  Ijc  tuill  in- 
Bemnifp  Ijim  from  fuclj  Cfcapc^  ajs  toere  permittee  bp  Ijim 
befo?e ;  but  as  to  tlje  laft  J3cint,  31  am  not  ijerp  clear  tljat 
tljis  li5?eaclj  i$  luell  anigneb,  fo?  tlje  'Bonn  ijs  to  faiie  Ijim 
Ijarmlcfsi  from  all  asions  alreanp  b?oug6t,  notn  t&ere  tnas 
no  aaion  toljen  tlje  "Bonn  tuas  maue,  tljere  being  a  lung' 

ment,  tbcn  tlje  aaion  UiaS  gone,  quia  tranfivit  in  rem  Judica- 
catam. 

Powell  %  %iKc\p  tlje  Eeioinner  iss  a  Departure,  foi  tlje 
lad  Eeafon ;  tlje  23onn  gitien  h^  Tilly  is  to  faije  l)armlefj» 
from  all  aaions  alreanp  b?ougljt,  flire  tlie  Jungment  tnajS 
an  aaion  alreanp  bjougbt*  2t  is  true,  tlje  aaion  is  gone 
ann  ejrtinguifljen  in  laui  bp  tlje  3ungment,  but  pet  furelp 
Fox  toas  namnifien  bp  an  aaion,  0?  at  leaft  h^  tDe  Cffea  of 
an  aaion  alreanp  b?ougljt» 

Holt  C»  3!*  Clje  l3?eHinicc  notu  is  bp  t^e  31ungment,  not 
bi)  tljc  aaton* 

Powell  3'*  33t  i^  true  -,  but  l)etc  arc  ttoo  fears  giben  ta 
tlje  Defennant  to  innemnifp  Fox,  ann  in  tbat  Cime  tljere 
migljt  be  a  3ungment  ann  an  execution  upon  an  aaion, 
ann  tl)crcfo?e  it  fljouin  be  intenncn  tliat  t&e  Defennant  migl)t 
fjaue  tuio  ^ears  €ime  fo?  tbe  Papment  of  t&c  sponep,  ann 
Connitians  are  to  be  conflruen  acco?ninff  to  tlje  3intent  of 
tbe  parties :  Co  tol)icl}  Powis  acco|nen  foj  t&e  fame  Eea- 
fon }  &  adjornatur. 
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(II.)  TV  TOTE  m  tljig  Cafe,  tijat  tfje  'Bonn  tuas  uatcn  t\it  2otD 
i\l  of  May,  aim  tlje  iici;t  Dap  tljc  firft  plaintiff  Fox  gaue 
tlje  Defentiant  Botkz  of  tlje  Cfcape  of  Hynd,  ann  in  hafter 
Cevm  tl)E  fame  ftat  1695,  Jungmcnt  tDa0  ftan  againft  Fox. 
Clje  Dcfennant  pleatieti  t()at  Ije  tJin  feeep  Ijim  Ijatmlefs  fcom 

all  iiiaionsi  of  Cfcapc  qux  tunc  pra^antea  profeciit^  fuerunt. 
@)iC  James  Montague  fo?  tIjcipJIaintiff ;  Cijl'S  lO  Ulltfjin  tfte 

3!ntcnt  of  tlje  Connition,  becaufc  a  Ititgiiicnt  is  tOe  Cott= 
fcquencc  of  tije  aaion  -,  fo?  no  ^an  can  tie  picjuniceD  bp  tfje 

aaion,  but  bp  tlje  Jutsgnicnt,  Aaion  &  loyal  demand  de  fon 

droit ;  if  fo,  tljcn  a  luOKment  is  alfo  a  Dcinaim  of  it, 
but  bere  it  rjoc0  not  appeat  tbat  tljis  Jungmfnt  loag  be- 
fore tije  'Bonn  11330  etccutctJ  -,  firft,  bccanfe  tljc  i^utiffment 
toa?(  in  a  variable  Cerm.  3^t  is  true,  tfje  Court  luill  in  fome 
Caf^s  jutiiciaUp  taheBoticc  of  tbe  ODejjinnino;  ann  EeturuiS 
of  tlje  Ccrm0,  but  tbat  ie  tubcn  it  ifS  nircaip  tlje  ipoint  in 
Clucm'on,  as  a  Mixit  of  €rro?  urounbeti  upon  a  Keturn, 
&c.  but  not  fo  tuljcn  it  comes  bcfo?e  tljem  coUaterallp  in 
collateral  aaions,  S)0  tlje  Difference  i  Ro.  525.  8, 12, 14. 
I  do.  275,276.  Dyer  182. a.b.  dlljerc  if  JlTue  bc  tafeen 
in  fuclj  a  Scatter,  it  fljall  be  trieti  by  tbe  Sllmanacli,  mijicl) 
cannot  be,  becaufe  tlje  aimanacliS  are  no  part  of  tbe  JLasn, 
as  toe  all  bnoto ;  fo  tbat  all  tljis  tiepenbinfl:  upon  a  ^uppo= 
fition,  tobetljer  tbc  31uiiirnient  toas  befoie  0?  after  tbe  Pet- 
fesion  of  tbe  0301111,  tbe  Court  toill  not  jubiciallp  take  No- 
tice of  tbe  Cerm  as  Junijes,  fo  as  to  nefeat  tbis  'Bono, 
ann  tlje  Intention  of  it*  'Befines,  it  is  onlp  bp  Relation  a 
:jutigment  of  t\)t  firft  Dap  of  Eafter  Cerm,  anti  tbat  isJ 

hctio  juris  quod  nuUi  facit  injuriamj  fo?   in  tJTrUtb  tbe  ^ftioit 

toas  penbinn;  toben  tbe  ISonb  toas  fealen  -,  alfo  tbe  Dcfcn* 
tiant  in  W  plea  took  it  to  bc  fo,  fo?  be  pleans  tbat  be  bio 

fabe  bim  barmlefS  from  all  aaionS  qua^  tunc  prceantea  profe- 

cutcT  fuerunt,  fo  tbat  if  l)t  l)H\i  meant  all  Siaions  penbinu,  be 
fljoultJ  babe  pleaueb  otbcrtoife,  fo?  be  faps  be  bin  fane  us 
barmlefS  from  all  asions  ValM^  babe  been  alreabp  b?ou5bt, 
fo  tbat  mufl  be  tbeCime  paff ;  tberefo?e  p?ap  3lu5ffment  foi 
tbe  Plaintiff* 

Eyre  fo?  tbe  Dcfenbant ;  31  bin  not  tbinlt  tbat  it  tooum 

noto  be  conteften  tbat  tbe  J^alennar  is  not  part  of  tbe  Com^ 

mon  lato,  being  fettlcn  fo  in  tl)t  Cafe  of  Dervy  &  al.  in 

t\iif)  Court,  ann  alfo  in  tbe  Cafe  of  Harvy  ann  Broade;  tbe 

4  £lueflion 
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Siueftion,  t»()ic!j  tljc  Couft  DiceSeD  to  fpeafe  to,  tons,  oaijc- 
tljEc  toe  tocre  bp  tljc  ConOition  of  tfjis  050110  to  fatje  tijcm 
Ijnrmlef^  from  tlje  JutJijnicnt,  toljiclj  toas  obtaincu  before 
tljijs  T5outi  toaja  crccuteo,  anii  :j  Ijope  not,  faccaufe  toe  tocre 
to  fatjc  tljcm  Ijatmlefs  fi*om  all  aaion^  nlrcatsp  fa?oiiijf}t  5 
itoto  bp  tlje  JuDffment  tljc  aaioit  10  gone,  cbcn  an  ©bliga^ 
tion  10  gone  bp  a  JiiUKmcnt*    Higgin's  Cafe  6  Rep.    anti  tfje 

CQiOjUi)  in  tljc  Contn'tlOn,  viz.  All  Adions  that  are  already 

brought,  arc  rcftriaiue,  ano  fljcto  tljc  S^ntcnt  of  tlje  particd 
to  rcftrain  it,  fo  not  to  be  ei-tcnUcti  to  asions  tljat  arc  al- 
jeaUp  b?ono;ljt,  fo?  Ije  map  Oaue  fcberal  t^taps  to  ncfeat 
Siaion0  bjouijljt,  before  JuHjjment  ie  obtaincB  upon  tljcm, 
but  not  from  Junsments,  becaufc  tbcre  \%  no  jfcnce  againtt 
tijat  but  l^apment  of  tlje  ^oncp,  30  to  tljc  aLio?iJ0  of  out 
pica,  tbat 'fin;nific0  notbing,  becaufc  it  i0  puttinn;  tbe 
caio?t)0  of  tlje  ConUition  into  Latin,  anti  tljouffij  tlje  2Bo?ri0 
are  in  tljc  p?eter-pcrfc8  €enfc,  pet  tljat  toill  not  alter  tlje 
ContJition  -,  foi  tlje  aaion  muft  Ijauc  been  bjougbt  fo?  toljicf> 
m  Plaintiff  toa0  to  fuc,  tbat  is,  in  tljc  Cime  pad  -,  pet  it 
follotos  not  tljat  if  Judgment  tocre  bati  before  tlje  'BonU 
ttjn0  crecutcD,  tljat  tW  map  be  incUiOcB  toitljin  tlje  ffiUojti^ 

At^ions  already  brought. 

Holt  C*  3*  €0  fabe  poU  Ijarmlcfd  from  all  asion?,  toaiS 
to  fabe  pou  fjarmlcfs,  fo  as  tljc  asion  fljoulo  not  come  to 
a  Juosment*  31  fee  no  Ditferencc  bettoeen  mobeable  anD 
immobcable  Cerms,  fo?  tbe  l^alennar  is  part  of  tbe  Lato, 
being  eftablifljcD  bp  M  of  parliament,  ano  fo  part  of  ouc 
lato,  fo?  tobiclj  Eeafon  toe  fljall  taUe  jl^otice  of  it ;  it  i0 
Bonfcnfc  to  fap  tbat  tbcre  ajoulU  be  an  JtTuc  trieu  bp  ^V- 
manacU,  as  pou  toouin  mafec  tbe  Cafe  in  Dyer  182. 

Powell  31.  3  cannot  alter  tbe  Opinion  3  toas  of  laft  Cimc 
fo?  t!)e  plaintiff,  tbougb  3  babe  confibcrcb  it  5  fo?  tbe  De- 
fenbant  bas  ttoo  ^ears  to  fabe  tbe  Plaintiff  barmlefs,  anO 
in  tbat  Cime  all  tbe  aaions  penning,  a?  tbep  toouin  \mz 
It,  toouiti  become  3utigmcnts ;  fo  tbat  tbe  Condition  tooulO 
become  fribolous,  0?  tooulti  Defeat  tbe  Xonb,  ann  mal^e  it 
fignifp  notbing. 

Holt  C.  3!*  3t  is  true,  be  bas  ttoO  ^ears  to  fabc  tbcm 
barmlefs  from  tbe  asion-,  but  if  3ubgmcnt  is  againft  tbe 
Plaintiff,  tbe  Obligation  is  not  fojfcitcb ;  as  if  3  am  bounn 
to  fabe  pou  barmlefs  from  a  nBonb,  if  tbe  TSonb  is  fuffercD 
bP  me  to  be  fo?feiteti,  mp  TBonn  is  fo?fcitelJ  -,  but  if  31  am 
bbunu  to  fabe  pou  barmlefs  from  a  'Bonn  fo?feitcn,  tbcn  31 
am  to  fabe  pou  from  babing  a  3ungment  againft  pou* 

G  g  g  Powis 
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Powis  3!*  31  tljink  tlje  pinintiff  fljoulli  recover,  tnmit 
t^e  dToiBS  tt  tf)e  Concitioit  ncc  iit  tljc  p^ctet^pcvfea  Ccnfc» 

Gold  3*  %t  IS  a  Caufe  MctDesi  ConQUccation ;  Init  31 
mutt  confefjs  t^at  mj)  £)pinicm  iis  tljat  tljc  plaintiff  fljoulD 
tecoDer* 

Holt  €*  3'"  :jf  pott  are  clcar^  toe  map  jyio^  Sjutigment  fo? 
tlje  Plaintiff,    Xut  tijep  ncfireu  €ime  to  confmer* 

Holt  €♦  31*  ^uppofe  tfjc^uDffment  teas  IjaD  a  ^car  before 
t|)e  TBonD  tnas  crccuteH, 

Powell  31*  pecljap0  tljat  migi^t  alter  t\)c  Cafe* 

Holt  €*  %  Profecut'  funt,  &  profecut'  fuerunt,  3|  t^infe  at^ 

muclj  t6e  fame  Cijing* 

Anneilj  'verjus  Cutter.     Hill.  5  Ann. 

(  12- )  1"^^'^'^  "P''"  ^  '^^"5  ^it^  €on5itiott  to  perform  ^c-- 
Debt  upon  a  I  J  ticleg,  U)t  articIejS  tnere,  tljat  ti)c  Dcfcnoant  Cutter 
£rm  Artf""  ^^"^"'^  enttcate,  keep,  maintain  ano  pjoDiDe  fo?  J.  Cuttet 
de^;  and  on  US  Qiow  Ux  oixt  Of  t\it  ainiiietfities  of  t[)iiEi  JBkinpom,  until 
a  Demurrer  ^g  IjaD  paffeti  all  l)i0  ©egrefjs,  anU  tcais  a  $^after  of  3rtj5 
SfsSlrJ  i»  ont^  of  tlje  faiD  aniuerfitie^^  ann  tuljen  lie  became  S^attec 
in  ft  Plea,  of  $lrt£(,  ajj  afo?efaiD,  tften  t&e  Plaintiff  tuas  to  pap  fo  mucfj  ta 
fcndant  e^u^  tftc  Defendant  fo?  W  faiD  ^on'0  2Jfe,  Cije  Defennant  pieans 
ca"ed"the  tljat  l)t  uin  etiucate  lji.0  ^on  at  D.  auD  aftcrinarliis  tljat  l)c 
piaintitf's  ^a0  fit  foi  tl)e  fiJniuerfitp,  anH  tljat  afterUjams  Ijc  nio  feeep, 
univerfity,  maintain  anti  p?oUir>e  fo?  tlje  faitr  J.  Cutter,  until  Ije  IjaO 
and  that  he  paffeD  all  t&e  Degrees  tljat  toere  requifite  to  fit  Ijim  to  be 

r'''De*r'es    '^^^^^  "^  ^^^^  ^^  ^^^^  OniUerfitp  of  Cambridge,  anU  poilea 

toftef ^"'  fuel)  a  Dap  Ije  became  Rafter  of  Slrts  at  Cambridge  afojc-- 
what  De-     fain.    Clje  Plaintiff  oemurs* 

ZlVffZTto      ©erjeant  Pratt  fljeioe^  ttuo  Caufes,  firff,  becaufe  Se  Hoes 

be  paffed,     ttot  tcll  tuljat  t^efc  Deiyrees  toere,  fo?  perljaps  Ije  015  not 

^^'  pafs  all  tlje  Degrees  tubicl)  tnere  requifite,  anti  lue  migljt 

Ijaije  tafeen  Jffue  tljereon,  if  tljere  Ijali  been  otljer  Degrees 

requifite,  to^iclj  tuere  not  alleOgeD,  to  fit  bim  to  be  ^aflet 

of  arts  j  befities,  toe  migbt  fap  be  uiti  not  talje  fudj  a  De^ 

gree,  fo?  tbat  toas  iffuable;  fo?  a  piea  fljouID  comp?ebenli 

a  competent  Certaintp,  on  toljiclj  an  31ffue  migljt  be  talten : 

%t  i$  true,  toe  migljt  in  our  Ecplication  fap  tljat  be  tin  not 

tafee  fucb  0?  fucb  a  Degree,  but  tben  toe  fi/ouin  loCe  tbe  ao= 

ftantage  tbe  Lato  gibes  us,  upon  bis  ^berment  of  no  mo?e 

Degrees  to  be  requifite,  ercept  tbofe  bp  bim  befc?c  allengeu* 

'E\^t  feconti  exception  toas,  tbat  be  fa'ps  tbat  be  bio  feeep, 

maintain  anti  p?obiDc  fo?  bim,  until  Ijc  paffeu  all  tbe  De= 

2  grees 
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grcejs  tuljicl)  UJcrc  rcnuifite  to  fit  J.  Cutter  to  be  03affec  of 
!act!5,  anti  poftea  fuclj  a  Dap  Ije  became  ^aKec  of  arts,  Botu 
tfje  Degree  to  fit  Ijim  to  be  falter  of  arts,  is  "Bacljelo?  of 
arts,  atiD  tOat  Degree  tfjcp  talte  commonlp  tf)?ee  fears  be= 
fo?e  tfjep  become  i^affer  of  arts,  ann  toljo  matntainen  Ijint 
t&efe  tbjee  fears  non  conftat  bj»  tbe  \pUa* 

Brodcrick  fo?  tfje  Dcfeiitiant;  as  to  tlje  firff,  tbe  pea  10 
goon ;  fo?  if  t(je  Contitioii  is  to  perform  Cobe nants,  ann 
tbe  Conenants  are  in  tbe  affirmatibe,  pcrformavit  omnia  is  a 
0oon  Plea-,  ann  tbe  Difference  toben  tbe  Plea  is  in  tbe 
^Oo^tis  of  tbe  ConOitioii,  anti  \i3\jtn  not,  is  tbis  5  if  tbere 
be  anp  ^^atter  of  latu,  &c.  to  be  none  tbat  is  wMt  tbe 
3uristiiaioii,  anti  fo?  tbe  Jiitigment  of  tbe  Court,  tbere 
pou  muff  particuiarlj'  fljeiu  tbe  performance,  anb  tbe  plean^ 
ing  in  tbe  (KIo?tis  of  tbe  Conbition  is  not  goob ;  as  if  3! 
am  bouno  to  make  pou  a  fufRcient  Eelrnfe,  tbere  it  i&  nd 
goob  Iplea  fo?  pou  to  fap,  j»ou  mabe  a  fufficiciit  iReleafe,  but 
pou  muff  fljetu  it  in  particular,  tbat  tbe  Court  map  jubge  of 
tbe  ^alibitp  tbercof :  S)0  is  tbe  Eeafon  of  Specott's  Cafe, 

5  C.  57.     Schifmaticus  Inveteratus  iuaS  not  fuffiCient,  being 

too  general,  ergo  uncertain  fo?  tbe  Court  to  iubge.  %i\t 
tobcre  tbe  Conbition  10  to  bo  JFaas  mcrelp,  tbe  Keco?n  is 
not  to  be  ftuelleb  up  tUtmitlj,  anb  if  tljete  be  ©ccafion, 
pou  map  aflign  a  'B?eacb*  3  Bulft.  31.  i  Ro.  Rep.  173.  %o 
if  tbe  Conbition  be  a  Cbing  tobicb  is  out  of  tbe  S'urisbic^ 
tion  of  tbe  Court,  o?  is  to  unbergo  an  aliud  Examen,  tbere 
pieabing  in  tbe  a([lo?bs  of  tbe  Conbition  is  goob.  Vide 
3  Mod.  69, 70.  as  to  tbe  feconb,  3!  bope  tbat  is  no  fault, 
fo?  tue  bib  maintain  l)m  in  aU  bis  Degrees  requifitc,  anb 
be  is  noil)  a  Staffer  of  arts,  Cbe  Court  nin  unanimouflp 
agree  tbe  pea  to  be  bab,  becaufe  be  boes  not  fljeto  tobo 
maintaineb  t)im  from  tbe  ^ime  be  commenccb  'Bacbelo?, 
until  be  became  ®affer  of  arts. 

anb  Holt  C»  J,  faib,  Jt  iuas  tuell  enougb  ns  to  tbe  firft 
exception,  anb  if  it  bab  anp  JFauIt,  it  bjas  a  Default  of 
Jfo?m  beipcb  bp  tbe  genera!  Demurrer.  Cbe  reft  of  tbe 
Jubges  faib  notbitig  to  tbe  firff  Ccception ;  fo?  tbe  feconU 
Crccption  tbe  paintiff  b^ib  Jubgmcnt  Nifi. 

Mawgridge  ^'erfus  Saull.     Pafch.  8  Ann. 

AB  aaion  of  Debt  on  'Bonb  -,  upon  Oyer  crnbeb,  it  ap-- 
peareb  to  be  tbUS  t  Thomas  Mawgridge,  tbiS  iS  to  au= 

t&o|i?e  pou  to  feije  anb  fe«  fo  muc!)  as  bJiU  fatisfp  a  Debt 

of 
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of  9I.  i6s.  6d.  toljicf)  31  Ho  acfenotoictigc  to  ouie  to  pou 

Thomas  Mawgridge,  anH  tO  rctlim  tljC  ©tiCtpUllS ;  ailtl  tljIiS 

fljall  be  pout  SDifcljarge  fo?  fo  Doing*    Zin  Uiitmi^j  Sec, 

aftct  a  OctUia  fo?  tljc  plaintiff,  ^h  Whitaker  moiieu  in 
5ltteft  of  Jimgrnent,  tljat  tboufflj  tljis  feemg  to  be  an  ac- 
fenotuleriijment  of  a  I^ebt,  pet  it  i&  but  an  aut&o?itp.  42 
E.  3. 9. 

Holt  €.  %*  !Jf  a  ^an,  bp  Otltiting  unHer  Ijijs  |)anfi  ano 
g^eal,  acfenotnleHge  i^itttfelf  to  be  innebteti  to  J.S.  in  1000  h 
tijat  ijs  an  £>bngation, 

@)ecjeant  Hall;  Dyer  210.  it  10  fain,  tijat  if  A.  bp  l3iU 
acltnotuletiffe  to  babe  fount  fo  nmcb  of  B.'0  ^onep,  Debt 
iDill  lie*  Kelw.  34.  Cberc  it  i0  debeo  to  B.  fo  mucbi  ann 
1  Venr.  31  acUnoujleoge  to  otoe  20 1.  in  all  tljefe  Cafeg  ao^ 
luDgeD  tbat  tbe  aaion  liej3* 

Xp  tbe  tobole  Coutt,  3!ubffment  fo?  tbe  Plaintiff* 


DECEIT. 

Medina  ^erfus  Stoughton.     Trin.  il  W.  3. 


i  saik.  210,  A  Ction  of  tbe  Cafe,  fo?  tbat  tljt  Defendant,  being 
^Vu  ^Q  /\  PoflTelfeb  of  a  cettain  JLottetp  Cicfeet,  folb  it  to 
I  Show.  <.8.     /-^  tbe  Plaintiff,  affitming  it  to  be  \)iii  am,  tnben  in 

Ctutb  it  tuais  not  biis,  but  anotbet'js*  Cbe  De- 
fenbant  pleabeb  be  bougbt  it  bona  fide,  anb  fo  folb  it;  anD 
p?apeb  31ubgment  of  tbe  Declatation,  &c.  Cbe  Plaintiff 
bcmutteb* 

Holt  C*  3!*  3!f  a  ^an  Ijabing  Poffefflon  of  <J5oob0  fell 

tbem  a0  bi0  otun,  an  aaion  lieis  fo?  tbe  Deceit  -,  ann  toberc 

one,  mbo  bas  tbe  poffellion  of  anp  pecfonal  Cbattel,  fells  it, 

Style  345.     tbe  bare  affirming  it  to  be  W  amounts!  to  a  caJarrantp, 

MooriU*'  ^"^  ^^^^^  ^^^^^^  °"  ^^^  affirmation  ^  fo?  W  babing  PoIfeO 
jMod.as'i.  fion  ig  a  dolout  of  Citle,  anb  perbaps  no  otbecCitle  can 
be  mabe,  '€i6  otbectoife  tobere  tbe  S>eUet  i0  out  of  Pof= 
fcffion,  fo?  tbere  map  be  Eoom  to  qucflion  tbe  S)Cllcc'0  €1= 
tie  i  anb  Caveat  Emptor  in  fucb  Cafe*  anb  fo  it  ijs  in  tbe 
Cafe  of  LanbsJ,  tobetbet  tbe  Pellet:  be  in  0?  out  of  PotfeO 
fion ;  fo?  fucb  S>eIIeu  cannot  babe  tbem  toitbout  a  Citle, 
anb  tbe  OBupec  isi  at  l)is  Peril  to  fee  it* 
Jubgment  to  anftoer  ober* 

2  D  E  C  L  A- 
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DECLARATIONS. 

Lewis  'verfm  Weeks>     Mich,  i  W.  &  M. 

IB  an  aaion  of  Debt  upon  a  lutJgmcnt  in  n  UpunOjcti     C  r.  ) 
Coiut  i  t!jc  l^Iaintiif  neclaretJ,  tftat  fuclj  ii  Dau  at  W.  fj'^'"'^  ^^» 
in  tl)e  Countp  of  S.  nt  tijc  Court  of  tljc  bunij^cD  of 
N.  bcfojc  tlje  ©uito,JS  of  tfje  fniQ  Couit,  tijrn  ann 
tijece  bcIOj  &c  tccouctcn  ncninff  tljc  DcfeuHiint,  &c.  tnfjere?   ' 
of  f)c  tuns  con^iactJ,  &c.  nun  tljat  tljc  faiD  Siun^ment  tuns 
in  full  JfoKf,  bp  tBljicf)  an  aaion  accruer!,  &c.    <Dn  Nil  de- 
bet pleancn,  tfje  l^nrticss  iuetc  at  Iffuc,  anti  tfjcre  tuag  a 
demia  fo?  tlje  piniiitiff  ^  nun  nolo  tfje  Defendant  motJcD  in 
arrca  of  JuOffmcnt,  tfjnt  tIjc  Dcclnrntion  tuns  too  ijencral, 
becaufc  tuljere  x\)z  plaintiff  recotjers  in  a  Court  not  of  Ec-- 
co?D,  as  in  tfjis  Cafe,  tljc  Declaration  ougljt  to  be  fpecial, 
fettiuQ;  fo^tlj  aU  tfte  l:i)?oceenino:s  in  certain* 

Holt  €.  31.  31  neuer  fenetu  anp  ijooti  Ecafon  fo?  aup  Di-  Yeiv.  is,  17. 
ftinaion  in  neclnrino:  on  a  JuUffmcnt  !)at»  in  a  Court  of  Ec- 
co?li,  nnti  in  a  Court  not  of  Eeco?D ;  it  is  true,  a  i:iU 
ftinaion  ijati)  been  mane,  but  tuitijout  anp  Qutfjo^itv  fo?  it. 
CljougO  in  tf)is  €afc  ijc  Ijelo,  tljat  tbe  Declaration  tuajs 
too  general  anti  concife^  fo?  t()C  plaintiff  at  leaft  ougfjt  ta 
bauc  fet  foitl)  tbe  Barnes  of  tbe  @)uito?s,  tDbo  tuere  t&e 
31unges.  3t  tons  at  laff  aniunffUti,  tljat  tljefe  Defess  toere 
cureti  bp  tlje  cllecriia ;  anD  tljat  it  Hjall  be  intentieti  ail  tljis 
fatter  tons  ffi^en  in  Ocbitiencc  at  tljc  Crial. 
3iuiin;ment  fo?  tlje  plaintiff. 

Wyat  njerfus  Aland.     Trin.  2  Ann. 

IB  an  aaion  Qui  tam  it  teas  objeffeD,  tljat  tljc  Decla--     C^.j 
ration  tuas  nonfenfical  ann  impolTiblc,  anD  t&e  S)tatutc  '  ^^^^'  5'*- 
of  Jeofails  tuoulti  uot  belp  it  •  but  tie  Counfcl  fo?  tljc  pinin= 
tiff  urgeo,  tbat  tbe  Bonfenfe  njoulU  be  vcjeaeo,  anD  t&ctt 
tbe  Declaration  IuduId  be  fufficient. 

Holt  C.  J.  mi)ere  a  fatter  fet  fo^tlj  is  urammaticallp 
riijljt,  ann  abfurn  in  tbe  g)enfe,  tne  cannot  cejcft  fome©Ho?tis 
to  mafec  ^cnfe  of  tlje  Eeff,  but  mufl  take  tl)em  as  tljep  are^ 
fo?  tljerc  is  notljing  fo  abfurn  0?  nonfenfical,  but  tuljnt  bp 
tcjcSins  ann  omitting  \ww  be  mane  ^enfe*    Tut  tuberc  a 

'  Hhh  $|)attec 
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a  Crb.  549. 

1  Mod.  41. 

2  Saund.  $6. 


S^attet:  10  JEJonfenfc  bj>  beino;  contranigojp  ant>  repugnant 
to  fomctljinD;  p?ecetient,  tlbere  tijc  p?cceDent  ^attct  tuljicfj  is 
eenfe  fljail  not  be  Defeated  bp  tIjc  Eeputynancp  toljiclj  foI= 
Iotn0,  but  tljat  tuljicb  10  conti-a5iao?p  liiail  be  tejeaen ;  as  in 
Cjeamentj  if  tlje  Declaration  be  of  a  Dcmifc  tlje  ®econH  of 
January,  anti  tbat  tbe  DcfenDant  aftertoarns,  tbat  iis  to  faj?, 
ti)e  firft  of  January  ejcSeti  bini ;  berc  tljc  Scilicet  map  be  re* 
jeaeH,  as  beino;  erp^eflp  contrary  to  tlje  Poftea,  anti  tbe 
$^atter  p?ecelient«  ft  alfo  belD,  tuljeve  a  fatter  i^s  capa^ 
ble  of  tifferent  ^eaninffjs,  tbat  fljail  be  tahen  toijicb  tuiil 
fuppojt  tbe  Declaration  o?  agreement  -,  ants  not  tljc  otber 
tDbicb  tuoulb  tiefeat  it* 

Powel  3!>  ftjajs  of  ©pinion,  tbat  £Oo?ti0  unnecclfarp  mfffbt 
in  Conftruaiort  be  omitteti  0?  rejcaen,  tbouRb  tljej?  arc  not 
repugnant  0?  contratiiao?^    3!t  toais  abiourneD; 
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Salter  'verjiis  Kidgley.     Trin.  i  W.  &  M, 


Carthew 

76.  77- 

1  Show.  58, 

59- 


c 


40  Ed.  3.  5 
Fiti.  Oblig. 
16. 


Obenant,  on  a  Decti  bettoeen  tbc  plaintiff  anu  an- 

otber  perfon,  fo?  letting  a  ^oufc  o?  tenement, 

unber  a  certain  Ecnt ;  tben  tfje  Defcnbant,  tuba 

toajj  no  Partp  to  tbc  Deeb,  cobenantsi  fo?  bim- 

felf,  &c.  on  tbe  "Bebaif  of  tbe  otber,  tbat  f)t  ibaii  pap  tbc 

Eent,  anb  perform  tbc  Cobcnants,  &c.    9nO  it  toas  ar= 

gueb  on  a  Demurrer  fo?  tbe  Defenbant,  tbat  be  Vam  not 

bounb  bp  tbis  dobenant  in  tbe  Deeb* 

jfo?  tbe  Plaintiff  it  tna0  faib,  Cbat  tl)t  Deeb  bere  tcass 
in  Bature  of  tftio  Deeb0  upon  one  anb  tbe  fame  piece  of 
F.  N.  B.  146.  parcbnicnt,  tobicb  migbt  berp  toell  U ;  anb  tberefo?c  tbc 
s  cro  505.  £)gi;c,|5jjj,t  fljail  be  obligeb  bp  it :  anb  if  tbe  £)eer3 10  tafeeri 
as  a  ^tzn  of  tbc  firft  perfon  anb  a  €)tranger,  l)t  fball  cer- 
tainlp  be  bounb  bp  fucb  Deeb  5  fo  tub^tber  a  T>ttX\  be  poll 
0?  Jnbenteb,  if  tberc  be  a  Cobenant  bp  anotbcr  ^an,  anb 
be  feais  it,  it  is  bounb. 

Holt  C«  %  mi)^  cannot  a  S^an  oblige  bimfclf  bp  ^ttV, 

it  tbcre  be  erp?efs  C2Io?bsi  fo?  it,  anb  tbe  ^ztii  is  fealeb  bv 

bim  f  Jn  a  ^zzri  of  feoffment,  a  Letter  of  atto?nep  to  A. 

not  a  Partp,  is  goob  uotP,  tbougb  fo?mcr,ip  i^m  to  be  0= 

2  tberbJife  j 


t  inft.  52. 
Reg.  165. 
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tijertoifc ;  nuD  tfjig  10  b?  JnDcnttitr,  anti  ht  mnne  a  2)i= 
ftinaiou  III  tDi0€nfc,  tfjat  oncpiUti)  to  a  Dcci3  couin  not  co- 
tjenant  im'to  nnotDci*  luljo  toas  no  13actp,  but  n  mcuc  ^ttan-- 
0cr  to  it ;  but  one,  lufjo  10  not  n  pnitj>  to  n  Dccu,  map  co- 
ncnant  trn'tl)  inotljct  tljat  is  a  IJartp,  anD  ttjcrciip  bt  bounu 
bp  fcalina;  tljc  Dees* 
Per  Cur;  Clje  flSion  Mm  nffainlf  tf)c  DcfenUnnt* 

Baker  "verfm  Lane.     Pafcli.  4  W.  &  M. 

Xp  Holt C*  J.TiT  €:cnnnt  foj  life  grant  !)ifi €{Tate  to  bim  ^, X 2) 
1   inEcuetfion,  ann  t()i0  Dccn  be  plcanen  5?^"^'^' 
ag  a  (S?ant,  it  igi  ill  pcaninUi  fo?  it  outr&t  to  be  pleaueo  ' 
ag  a  g)urtentJer,  acco^uinn;  to  t^e  operation  of  lam.    ;3nti 
cljecp  T>ctr}  fljouin  be  plcnoeo  accojnino:  to  tlje  Cffea  iu^ic^ 
It  6ag  in  laU),  anU  not  acco^Dinir  to  tfje  ZBom,  fo?  it 
tuouID  be  incectain  ann  barbatoug  pieaDing*  Cfjcn  to  pJcaD 
tfjig  Deeii  ag  a  Covenant  to  (tanD  fcifeiD,  ig  to  mat^c  tijc 
DeeO  of  anotljet  Batuce,  tljan  to  pleao  it  ag  a  (J5?ant ;  be^ 
caufe  b^  <JD?ant  tlje  €ftate  paflcg,  anU  tlje  (S^antee  ig  in  en 
le  Per ;  but  in  a  Colienant  to  ftanri  feifen,  tbe  dtfc  onip 
palTeg  fcom  tljc  ISartp,  ano  tlje  dilate  ig  etecutcD  out  of 
him  bp  tbe  €)tatute :  anc  Ijere  to  plean  tlje  Decii  ffcnctalip, 
anD  leaue  it  to  tljc  Court,  ig  to  inttotmcc  3!ncertainti'* 
'But  foi  tljat  in  Fox'g  Cafe  in  tlje  8  Report,  tlje  £)eeD  I'g  s  Rep.  92, 

pleanen  h^  tbe  (5H0?Ug  of  Demife,  fet  and  to  Farm  Icr,  tlje  94- 

tobiclj  ate  2Bo?5g  of  Common  laio  Conijcpance,  pet  tljg 
Court  upon  tlje  tobole  pieatiino;  aojutigeO  it  to  be  a  Bargain 

and  Sale,-  upon  tljig  Curia  advifare  vult. 

Anonymus,     Pafch.  9  W.  j. 

1C  ig  Ijere  alleOffeti,  tljat  tnljcn  a  DefenUant  plcang  tlje     ( s-  ) 
Plaintiff 'g  Deen  not  in  Court,  it  fljouio  be  p2o3uccii  J^^^''-*'*- 
unoer  tlje  J)ann  ann  S)cal  of  tlje  piaintitf,  anD  loljetc  it 
ftiag  maoe,  anU  tbe  Subffance  tljereof,  tljat  if  it  fljoulo  be 
ntif=rcciteD,  0?  a  iu20no;  DttH  fet  lOjtlj,  t&e  plaintiff  mig6t 

plean  Non  eft  fadum. 

'  Holt  C,  J.  CJHben  a  Deen  ig  pleancn  toitlj  a  Profert  hie  in 
Curia,  tlje  uerp  Drcn  itfelf  ig  bp  Sintennment  of  laiu  im= 
meniatelp  in  tlje  PolTcirion  of  tbc  Court ;  ann  tljerefo?c  toljcn 
Oyer  ig  ctaijen,  it  is  of  tbc  Court,  ann  not  of  tljc  partp* 
after  Oyer  ctaben,  tljc  Deen  ig  become  Parcel  of  tljc  Re-  s.d.  308. 

co?n 
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co?ti,  nnn  Hje  Court  muff  jutige  upon  tlje  uiljole  ^  nnu  tl)e 
DemanU  of  Oyer  10  a  l^iuti  of  lS)lca,  anti  map  be  countcr- 

plcaneO*     Clje  ©HOltJSS  ci  legitur  in  hcec  verba,  &c.  fire  tijC 

m  Of  tfjc  OEourt* 

trin.iAnn  Holt  C»  %  Jt  n  DccD  lja0  uo  biitc,  0?  au  impofliWc 
r  arrcd.  3S.  j>,jjfj.^  tjjg  Plaintiff  map  Declare,  tfjat  tlje  DefenDant^  Op  W 
SDceti  on  fuclj  a  £>ap  ann  fear,  tiD  fuel)  a  Cljinff,  anti  up- 
on Oyer  tljcrc  toill  be  no  ^lariance  -,  but  if  pou  fap,  tl;at  tljc 
OcfeuBant  bP  Ijiss  Deeti  of  fucb  a  Date,  02  beating  Date 
fo  anis  fo,  anb  on  Oyer  tlje  Deen  ljas>  no  Date  0?  an  impoO 
fibie  one,  it  iuill  be  Clariance. 

Armote  ^erfus  Bream.     Mich.  3  Ann. 

(4.)      TB  Debt  upon  'Bonn  fo?  perfomtnnce  of  an  aiuarn,  Bo 
Mod.  Car.    1   atuatn  luas  pleaueo  -,  anu  a  Deeti  of  atiiaru  fet  fo?tl), 
Tstik  408  ^«t  It  I'll'  "ot  appear  tnljat  tbc  Date  of  it  m^  -,  on  to&icl) 
I  saik.  ^6. '  tberc  teas  a  Demurrer,  ant  CrceptioniES  tuere  tafeen  to  it* 
Holt  €.  33.  ICJljere  a  ^an  Ijas  obligen  ^imfelf  to  mahc  a 
Deeti,  ant)  10  fuen  fo?  not  tioing  it,  it  i$  not  enouglj  to 
fap,  tf)at  fit  mane  tlje  Deen,  OBonn,  &c.  but  ijc  mua  fet  it 
fo'?tlj,  tljat  tbt  dourt  map  junge  of  it0  S)ufficiencp,  fo?  it 
ouffljt  to  be  a  goon  Deen :  15i\t  if  it  be  to  neliber,  0?  fijetii, 
0?  p?onuce  a  Deen  tftat  is  alreanp  mane,  t&ere  it  iis  fufficient 
to  fap,  tljat  U  neliberen,  0?  fljetucn,  0?  p?onucen  tlje  Deen, 
$lnn  in  tf)is  Cafe,  it  tuasi  allengen  to  l)abe  been  mane  on 
fuclj  a  Dap,  tnljiclj  appearen  to  be  toitljin  tbe  Cime  fo?  no^ 
5  Rep.  1, 78.  inn;  it  -,  ann  if  no  Date  be  fbetnn,  it  fljaU  be  intennen  it  Ijan 
cro  Eiiz.     i^one,  ann  tl)en  it  is  goon  from  tlje  DeUDerp*    Cberp  mtU 
*'*'  tinrj  0?  Deen  b^iS  a  Date  in  Lato,  viz.  tl)e  Cime  of  Deli^ 

uerp  tljereof  j  ann  a  Deen  map  bear  Date  one  Dap,  ann  be 
neliberen  on  anotljer ;  fo  tljat  bere  tbe  Dap  of  Deliuerp  is 
tbe  Date,  ann  tlje  otber  tlje  bearing  Date,  i3nn  in  tbe 
mal^ino;  a  Deen  0?  ©aritino:,  tljat  tDljicb  gibes  it  Clfencc 
ann  OBeing  is  tlje  Date  of  it, 
3  saik.  no.  Per  Holt  C,  J*  a  Date  of  a  Deen  is  eitljer  erp?ffS  0?  im-- 
plien ;  tlje  erp?cfs  Date  is  tlje  berp  Dap  ann  fear  in  tuljicli 
tbe  Deen  is  mane,  ann  tbis  is  altuaps  intennen,  tnljen  in 
pleaning  it  is  fain  bearing  Date ;  tbe  otl)er,  tuljicb  is  tbe 
implien  Date,  is  tlje  Deliberp, 
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Bufliel  'verfus  Pafrnore.     Trin.  3  Ann. 

DCBC  on  nTionti,  tijc  Defendant  picans,  tljat  tljc  (5.) 
"BotiD  toajj  tJciiucrcri  as  an  €fci'otu  to  a  tljiro  l^ecfon,  ^^'"^-  ^g*'"- 
to  be  Ijiss  Sl^ccn  to  tl)c  l^laintiff,  upon  {)is  tiacatino;  a  certain  *'^'*'  ' 
IJutiijment,  toljtclj  luas  not  noncj  anQ  fo  Non  eft  fadumj 

&c. 

Holt  C  31*  Ijelf,  tljat  tljcre  id  no  r)ifference  tjcttoeen  He- 
linerinn;  a  Deeo  ae  an€fcroU),  to  become  t!)e  partp'0  SZ^ccn 
on  ijis  tioinff  a  certain  Cijino:,  ano  to  be  tteliuereo  to  tljc 
partp  as  fjiiS  "Dtc^  upon  Ijis  pcrfo^mino:  fucij  a  Cljinjy  i, 
fo?  in  eitljer  Cafe,  it  ip  not  Ijijs  IDeeD  'till  tfjc  fcconn  2Deli-- 
Derp.  ^nu  if  a  $^an  tieli\3crs  a  dClritino:  ae  Ijis  SDeeti  to  a 
€)trann;er,  to  ht  DelibcretJ  bp  Ijim  to  a  tljim  l^erfon,  on  Do- 
inff  fuel)  a  ^Ijinrj,  tljat  i^  a  S^een  ab  initio  in  Cruft  fo?  tlje  5  Keb.  140, 
tbirU  perfon,  upon  a  Continjjencp*  ^m  Ije  faiD,  tljat  all  savii  71. 
t^efe  fpecial  Non  eft  kttums  in  Cafeei  of  Cfcrotu,  &c.  are 
impertinent,  fo?  tljercbp  {{)z  Defcnoant  b?ino;0  all  tbc 
}p?oof  upon  Ijimfelf  •  luljereas  if  Ije  pleaneti  Non  eft  faaum 
gencrallp,  Ije  ujouIO  turn  tlje  j.3?oof  of  toljatcDer  is  nccctTarp 
to  make  it  Ijis  2Deeti  upon  tlje  J3laintiff.  3nD  it  luas  bp  all 
aureeti,  tljat  t^c  DceQ  cannot  be  an  Cfcroto  to  tlje  partp 
i)imfelf* 

Fitch  ^erfus  Wells.     Hill.  4  Ann. 

Tf?€  Plaintiff  in  Cjeament  matie  ijis  Citic  unUet  fe-- ,  saikL 
Ijeral  Deens,  anti  at  tlje  Crial  tl)c  3utp  founn  againft 
tl)em;  ann  upon  potion,  tlje  Court  o?neretJ  tljem  to  be 
^ept  in  tbc  ©fRcer's  DanBS,  in  o?Der  to  a  lS)?ofecution  fo? 
iFo?e;crp :  15iit  on  application  to  tlje  Court  of  Cljancerp, 
from  tolence  tf)c31irue  toas  tJireSct!,  a  neto  Crial  being;  grant- 
ed, tlje  Plaintiff  moDeo  to  \mt  tlje  iDeens  out  of  Court. 

Holt  C.  I,  as  tljid  Cafe  is,  tljc  Dzfo^  mutt  be  tieliberen  co.  Lir.  zji. 
otit,  becaufe  tljep  toere  not  nircaip  in  %f^i\t  upon  tlje  pieau^  5  ^^p-  74. 
ings  in  tbe  Caufe ;  but  if  tl)e  31(rue  Ijati  been  Non  eft  fac- '  '  '  *'^* 
turn,  it  tooum  be  otfjertnife.    Jf  a  OSonti  be  founD  on  a 
Crial  not  to  be  tl)e  SDerti  of  tlje  SDefenHant,  it  |)as  been 
aniungeti,  tljat  it  fljall  not  be  cancelleU,  but  ht  feept  in 
Court,  becaufe  tlje  JuUgment  miffljt  be  reucrfe^  bp  aairit  of 

Crro?»    See  Grants. 

iii  DEER- 
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King  njerfus  Chaloner.     Mich.  1 1  W.  3. 

(  I.  )       ^''^Haloner  tuaS  COUiJiacn  upoil  3  &  4  W.&  M.  c.  10. 

^*^"&c ''    ffl  ^f  Deer  ftcalino:,  upon  an  jnfo?nintion  ei:(jibftcD 

*  \.  ^  atraiim  fjim  licfo?c  a  '$x\^\it  of  tljc  Peace,  faj 
^""^^  Uillinn;  federal  jFaHoto  Deci-js,  &c.  contra  formam 
Sratuti,  bp  uUjiclj  Ije  Ijati  fojfeiten  30 1.  fo?  eacl)  ©ffence,  up- 
on l5on  papment  a  Otiarrant  toais  iffueH  asiu'nft  f)im,  tii% 
leaea  to  nil  tlje  <Jcnftablesi  of  t!)e  €ountp,  to  fjauc  tlje 
{|3onep  ieDicn  bp  Difttefg;  antJ  tftc  Conffable  of  Dale, 
luijiclj  aupearetJ  to  be  anotljet  lp)arift)  tljan  tljtit  luljerc  c. 
twag  an  S'nijabitant,  rcturn'n  tbat  fie  Ijan  notljinn:  \n  Dale, 
0?  aiip  luljerc  elfe  in  tbe  Count?  -,  toljereupon  tljc  Juftice 
committeri  Ijim  to  Jp^iCon  fo?  a  Fear,  anH  to  (tanD  on  tljc 

PlllOJP*     M  tf)i0  appearfno;  on  Habeas  Corpus. 

Hoit  C*  3*  #ouc  Commitment  10  not  purfuant  Xq  t\iz 
@>tatute,  fo?  tljat  iss  inDeeo  t&at  t^ere  fljould  be  a  CKacrant 
to  leup  tlje  ^onep  bp  Diftrefji,  anD  a  Eeturn  thereof 
mane ;  but  not  tljat  if  it  fljouiu  be  teturnet,  tfiat  be  fjajs  no 
Oiftrefe,  tljat  tljeteupon  be  (bouIU  commit  bim ;  ann  bere 
tbe  Commitment  i-s  a  Jubgment;  anH  tberefo?e  pou  ougbt 
to  be  fatisfieu  tbat  be  bass  no  Diiftefsf,  anH  mafee  a  Eeco?D 
tbereof,  anu  fap,  ifoi  a0  muci)  asf  it  toes  appear  unto  me, 
tbnt  be  basi  no  Diftrefs,  3  5o  beeebp,  &c.  vide  Doao? 
BonhanVjs  Cafe,  9  Co.  jfo?  tobat  autbo|itp  bag  tbe  Con- 
itable  of  Dale  to  return,  tbat  \)z  bajs  no  Diffrefs  in  tbe 
Counts  at  large*  €be  lP?ifoner  upon  tbis  Cjrception  toais 
oifcbarjjen* 

The  King  'verfus  Chandler.     Hill.  1 1  W.  3. 

(2)    TTpflDBa  Conbiaiott  grounbeti  on  tbe  €>tatute  mane 

^ll'^Z      ^-^  againft  Deer^ftealinff,  tbe  DefenHant  tnas  commit- 

•  *        ten  bp  a  3lu(!ice  of  Peace,  anu  beinjy  b?ougbt  up  into  tbis 

Court  bp  Habeas  Corpus,  tbe  Coutt  toag  mobcD  tbat  be 

tniffbt  be  DifcbarpU ;  fo?  tbat  tbe  Commitment  tnafi  illegal, 

becaufe  tbe  ^etbon  intenbeu  bp  t^t  statute  toad  not  pur- 

fucu ;  3nti  5ere  tlje  firtt  aiarrant  to  Uittrain  toais  ill  •,  anD 

I  tbere 
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tijcrc  tons  onip  a  Eccital  of  it  in  tfjc  OLtnrrant  of  Commit^ 
nient,  but  no  Ecco?tJ  tfjcrcof  ccrti'ticn  as  it  cuijljt. 

05?  Holt  C  3!»  C&e  i]9ct{)0B  of  1^2ofcciition  upon  tljis 
g)tatute  nuif!  tie  tfjus ;  tijc  }i5eiTan  conniacD,  it  pjcfcatj  ?  &  4  w.  & 
map  be  UctaincD  in  €u(toli)>  ttoo  Dapis,  in  Uifjicij  Cime  tljc  ^^'  *^'  "^• 
Jufttcc  isi  to  malic  uiljat  jnquii'p  ijc  can,  if  tlje  l?)cnalti' 
map  be  letjicn  bp  Diflrcfs :  ant!  if  Ije  fintiis  tljcre  10  notfjinn: 
to  Diltrain,  tijen  ije  muft  make  a  Ecca2n  of  it  bj>  ULhw  of 
auiutiication ;  tljat  it  nppcniinn;  unto  Ijim  tljc  P'aitp  liatJi 
not  anp  ©ootis  bp  UjOicIj  tljc  ]i»cnaItP  map  be  (cbicn/tljere^ 
fo?c  in  l.^urfuance  of  tijc  €)tatute  fje  notf)  nu)aru  !)im  to 
p?ifon,  &c.  tofjiclj  nuul  net  be  befojc  tfjc  €nn  of  tuio  £)avs. 
anti  if  tlje  Pecfon  is  abfcnt  luijcn  conbiSeu,  tije  ludicr  io 
to  mal^c  a  (Warrant  to  niai-aini  riui3  if  tfjere  be  notljing 
upon  Uiljicl)  a  Diiftcrs  map  be  mntie,  aftct  tiuo  Daps  ije 
mutt  mafec  a  Recocts  tfjrrcbf  as  afcolie,  nnD  tfjcn  ilTu'c  out 
Ijis  ©Ilarcant  of  Commitment* 

Jn  tijis  Cafe  tfje  Commitment  luas  fjcID  iJoiD,  anD  tfif 
iDefen5ant  niicfjartjco* 

The  King  'verfus  Whiftler.     Hill,   i  Ann. 

OBC  Rolfe  nnD  otljers  Uiere  ronliiaen  fummatilu  of    C  3- ) 
Deer-ftealinff,  upon  tfje  as  3  &  4  w.  &  M.  anD  if  f,'^    "^' 
tl&e  Defentiant  toas  unlatufullp  ano  uniuttl)?  aitting  ann  af  a'saik.  hj- 
flftinff  to  tfjc  fain  Rolfe,  &c.  in  tlje  uniaioful  ann  un|u(t 
Mlinfi;  of  tlje  fain  Deer,  viz.  bp  petfuanino:  ann  inciting 
J)im  to  feill  tf)e  fame  Deer,  ann  lenning  Dogs  to  fjunt  ann 
fefll,  ann  lljo^fes  to  carcp  nmap  t&e  fain  Deer,  againa  tlje 
jfo^m  of  tfft  statute,  &c.  ann  tuljetfjer  tijis  tuas  an  ain= 
ii\Q  tuitftin  tlje  g^tatute,  toas  t&e  Clueftion  f 

Holt  C*  %  31  obfetbe,  tijo'  mp  tl)?ce  Biotljers  agcce  in 
one  ConcluQon,  pet  tfjep  Differ  in  tije  p?emi(fc0  -,  ann  31 
Differ  from  t^em  botij  in  'p^emifTes  ann  Concfufion:  Cberp 
OSonp  fenotud,  tljat  tijis  beintj  a  penal  latu  ouRljt  iw  C= 
qiiitp  ann  lleafcn  to  be  conftrucn  accorainn;  to  tlje  letter 
of  it,  ann  no  fartljer ;  ann  tfjat  tljis  as  is  penal,  i^i  mod 
plain,  fo?  Ijere  is  a  penaitp  of  30 1.  ann  toljat  is  IjiBljlp  fo, 
t&e  Defennant  is  put  to  d  fummarp  Criai  Different  from 
Magna  Charra:  jfo?  it  is  a  fuuDamental  Ip^iiJilege  of 
Engiiilimen  to  be  trim  bp  3urp,  iDljiclj  l^^ibilege  Ijas  been 
fecuren  to  us  bp  our  ancefto^s  manp  i|)unDieD  Fears  ago, 
Cljen  toljcre  a  jpenaltp  is  infliaeD,  ann  a  Ditferent  O^anner 
of  Ctial  from  Magna  Charta  inftituteD ;  ann  t^e  Partp  of- 

fenDinff, 
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fcnDing,  iiiftenti  of  bcinn;  opcnip  tricH  lip  ijijs  Bciiyljbours 
in  a  €oiut  of  Jitflicc,  fljaU  be  contiiaeu  Op  a  fingic  Juftice 
of  Peace  in  a  p^ii}atc  Cfjambcr,  upon  t&c  CcRimonp  of  one 
CGitncfs ;  %  fain  luoultJ  Unotu,  if  on  tljc  Confitici-atian  of 
fuel)  a  Lato,  toe  ouijijt  not  to  anijerc  to  tfjc  lettec  of  m 
lain,  luitljoitt  cartpino;  ULlotos  fartljec  tijan  the  natural 
^cnfc  of  tfjcnu  '<^i)t  Defendant  ijcrc  is  nottuitljin  tfje 
e:Oo?r!sJ  cf  tfje  g^tattite,  (je  not  being  cimicAlp  p^efent  at  tljc 
S^Act;  anu  tijifi  Cafe  Ciffcrs  from  Crefpafc,  tieeaufe  tfjc  li)e-- 
•  cro  Car.  ualtp  ifS  laiti  Ctt  cwt  patticulac  *  Perfon;  not  as  Ijc  is  a 
HO-  Crefpaffer  at  latp,  but  as  Ije  offentis  iinnet  fucO  CircunT= 

fiances:  anti  let  tlje  preamble  of  tOe  S)tatute  be  laljat  it 
luill,  ann  tecite  tuljat  it  tuill,  it  is  not  cnotiff!)  to  bnniypec' 
fons  unnet  anp  Penalty,  if  tijcre  be  not  mom  in  tl)t  m- 
asinff  part  of  tijc  Sitatute  to  Ho  it-  anti  3  mbcc  Oearn  of 
fiiclj  a  Eiile,  tljat  becaufe  a  preamble  of  a  8)tatiite  recites 
manp  patticufars,  anti  enaas  a  penalty  onip  upon  one  of 
tljeni,  tljat  tljc  penaltp  fljall  be  enenueD  to  all  bp  €on^ 
Prusion.  Cljerefo^e  tljis  €afe  not  being  toitljin  tfje  letter 
of  tlje  as,  ouffljt  not  to  be  b?ous&t  luitljin  tlje  equitp  of 
it:  ann  be  conclutieli,  tljat  tljc  Conuiaion  cugbt  to  be 
quanjcOv    03ut  tlje  €ourt  toas  nffainft  &inu 
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Sleigh  ^erfm  Chetham.    Trin.   I  W.  &  M.   Intr. 
Mich.  I  Jac.  2.  Rot.  96.     See  i  Lutw. 

( 1. )  X^  ^  Formedon  in  Eemainlier,  tljc  Cenant  appears  bp 
I  Show.  20.  I  atto?ncp,  ann  pleaDsfebetaipieaS;  ann  after  JilTue 
I  loinen,  a  Venire  is  aioarnen,  returnable  Trin.  at 
"^  luljiclj  €ime  tlje  Cenant  notlj  not  appear,  but  caffs 
an  Ciroiit;  tlje  etfoin  iu  cljailengen,  tbat  i$  anjournen  to 
Hilary-Term,  ann  an  auiparlancc  from  tbence  to  Pafch.  ann 
tben  becaufe  tlje  Cenant  faitlj  notljing  to  fabe  bis  firft  SDe- 
fault,  tijere  i^  a  final  :junffment  giben  fo?  tbe  IDemannant* 
Crro?  is  b^ouffbt* 

Holt  C.  %  CbiS  Eifoin  is  a  ^Default,  but  pet  it  is  a 

fabeable  2:)efault:  jfo?  fuppofc  tbe  attoinep  0?  partp  tuere 

in  P?ifon,  an  ElToin  is  no  Cffoppel,  becaufe  it  i^  caff  bp  a 

J  S)tran- 


DEFAULT.  Zl7 

^tcnnger,  3f  it  Ijan  facet!  a  Default  tuitljout  caftfno:  of 
an  EiVoin,  it  San  tfteii  been  fancafale  i  Botn  if  it  fae  nn  ill 
Cffoin,  UJfjp  i0  it  not  alfo  fat3eafalc*^  aiin  tuljen  fljall  it  be 
fnmcf  Bot  till  it  fae  juDueU  to  turn  to  a  Default;  Ije  IjaK 
X)ap  ijiuen  Ijim  upon  tljc  Clueftion,  iDljetljcr  it  mass  a  De- 
fiValtf  but  tDljen  it  tuas  aniubtjen  arjainft  Ijim,  it  turnco  to 
a  Default,  auu  tbeu  ijc  isi  tl)?oUm  out  of  Court,  aim  be 
Ijatb  no  Dap  in  Court  but  upon  tlje  Keturn  of  tlje  \pttit 

Cape.     Adjornatur. 

Jungment  aftertoarn^  affirmcb  hv  tlje  Uiljole  Court*  i  Lutvv» 

Staple  njerjus  Haydon.     Trin.  l  Ann. 

IB  Ciaion  of  Crefpafs  fo?  feberal  CrefpalTe^,  tlje  Defeii-     (  2. } 
bant  pleaO0  bp  eiUip  of  Juflincation  to  one  Crefpaf0,  iSaiic.2.5, 
ann  benmrjs  as  to  tljc  otljer^  ano  JlTue  beino:  joineb,  tljc  Mod  c«f.  i 
Caufc  came  boUin  to  be  tricb  at  Nifi  prius:  TSut  tbe  Defcn=  s,  s 
nant  mabe  Default,  anb  tljereupon  tbe  Jnqueft  loasi  tafeeii 
bp  Default;  anb  tberc  toas  an  immaterial  Jffue. 

Holt  C.  31*  €bc  Clueffion  bcre  iiift  is,  mijetber  if  De= 
fault  fae  in  a  perfonal  aaion,  after  Declaration  anb  Dap  t^v 
ben  ober,  eitljec  \i'^  imparlance  o?  at  anp  otbcr  Dap,  if 
tljis  be  fo  perempto?p  tljat  Jubiyment  final  ougbt  to  be  up- 
on tljat  Default  f  %\\  perfonal  aaione  before  JlTue  joineb, 
eberp  Default  is  perempto?p  j  but  after  JlTue  joineb,  tlje  i8Ed^4  ■'■ 
firff  Default  i0  not  fo,  but  tljcfeconb  iS;  anb  tbi0  10  bp  tbe  t^\ti.  ,'44. 
€)tatute  of  Weftminfter,  c  27.  ©enetallp  if  after  tbe  Jffue  i  Lev.  32. 
10  joineb,  tbe  Defenbant  maUe0  Default,  tbe  paintiff  map  '°i^^ , 
Pioceeb  to  Crial,  anb  babe  tbe  Jnqueft  tafeen  \s^  Default;  ,4z,,64.  * 
but  be  fljall  not  babe  3!ubn;ment  bp  Default,  except  in  fome  3  lcv.  20. 
fpecial  Cafe0.    Jn  Debt  upon  15onb,  if  tbe  Defenbant  fvent.tfo. 
pleab0  a  Eeleafe,  anb  JITuc  i0  tbereupon  joineb,  anb  at  tbe  2  show.  274. 
Crial  be  mafee0  Default;  tbe  piaintilf  map  p?ap  %\m--  »K:cb.aj,89. 
ment,  anb  tbe  Jnqueft  neeb  not  fae  tafeen  fap  Default,  fo? 
bp  tbi0  Plea  tbe  DutP  i0  confelfeb ;  't!0  otbcrluife  on  Non 
eftfadtum  pieabeb,  tDljerc  tbe  Dutp  i0  benieb:   'But  \\\ 
€rerpaf0,  if  tbe  Defenbant  pleab  a  Eeleafe,  anb  mafec  De- 
fault, tbe  IpJlaintiff  cannot  p?ap  Jubtymcnt  fap  Default  j 
but  mull  p?ap  tbe  :jnque(t  fap  Default;  fo?  in  tlje otber  Cafe 
tbe  Debt  i0  certain,  but  bere  tbe  Damages  arc  uncertain: 
gnb  \\\  annuitp,  lubtcb  tbo'  perfonal,  pet  partake0  of  tbe 
Bature  of  a  real  aaion,  after  Default  tberc  (ball  be  a 

Diftringas  ad  audiend.  Judic  tO  glbC  tbC  Dcfcnbant  an  ®p= 

po?tunitp  to  fabe  W  Default;  becaufc  tbo'  tbe  iaecoberp 

K  k  k  ibaU 


Zi8  D  E  F  E  A  S  A  N  C  E. 

njall  cDarge  tbc  perfoit  onlp,  j^ct  it  nwj)  be  of  an  ln!jen'= 
tanrc*  5f  tljc  tenant  maltc0  Default  in  a  Ecal  aafon,  a 
Grand  Cape  is  atuarDct! ;  aiiU  upoii  tfje  Ectiirn  of  It,  if  tlje 
Demantinnt  tiififf0  upon  tfje  Default,  Ije  nuift  lynu  final 
Jungment ;  but  Ije  map  toatje  it,  ann  tafee  an  appearance, 
fo?  berc  tije  tenant  corner  in  bj)  J^^ocef^ :  ^m  fo  it  ijs  of 
a  Default  on  a  Petit  Cape  j  but  in  a  pcrfonal  ^aion,  tijerc 
ijS  no  p?ocef6  to  b?inff  tfje  partj)  into  Court  aijain-  ^nD 
be  faiD,  if  at  a  Dap  ffiben  upon  a  ^arit  of  Crro?,  tljc  De= 
fennant  makes  Default,  tlje  ain't  of  €rro?  map  go  on, 
anH  tbe  JtiUffinent  be  affirmcti ;  beeaufc  it  i$  no  ncm  lu'op 
ment  tfjat  is  Qiun  fo?  tfjc  Defendant,  toljo  is  nclu  out  of 
Court  h^  !)is  2:>efaurt,  but  onip  IjiS  fo?mcr  Jutsirmcnt  af= 
firmen  anO  ratificD  :  ann  ijcncrnllp  a  ^an  tijitt  is  out  of 
Court  map  ba^e  a  Jungment  gibeit  againff  bim,  tljo'  not 
fo?  binn  Jn  tbis  Cafe  tbe  "Bar  tuas  cautioneb  neber  to 
mafee  ^Defaults  at  Nifi  prius,  bccaufe  no  lubument  coum 
be  aftcrbjatbs  ciben  fo?  tbe  Defeimant :  05ut  tbe  Court 
tuere  of  SDpinion,  tljat  tbe  3(fue  tuas  belpeb  h^  tbe  Statute 

of  Jeofails. 


P  E  F  E  A  S  A  N  C  E. 

Lacy  'verfus  Kynafton.     Trin.  1 1  W.  3. 

cafo  w.  3.   Holt  €*  31*  'I'iF  A.  cobenants  to  Ho  fucb  a  Cbing,  an5 
*'5-  I     Cobenantee  agrees  to  fabc  bim  barmlefs, 

I  tbat  is  a  Defeafance  of  tbe  Cobenant*  %t 
Ctoo  be  bounn  jointlp  anti  feberaHp  in  a 
'DBonB,  anti  JReleafe  i^  to  one  of  tbem,  it  releafes  tbe  febe- 
ral  as  toell  as  tbe  joint  Lien.  A.  i$  bounn  h^  Xonb  to  B. 
ann  B.  cobenants  not  to  put  it  in  g)uit  tin  fucb  a  Cimr,  it 
i$  a  Defea^^ance;  but  if  iz  grants  not  to  fue  upon  it  at  all, 
it  is  a  Eelcafc* 


D  E' 
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DEFENCE. 

Ferrer  'verfus  Miller.     Pafch.  4  W.  &  M. 


rTp] 


Ejedmenr.  ^    Q    \l)€.  Defendant  venit  &  dicit,   tljat  t\)Z  '  Saik  n- 

Lnim  10  ancient  Dcmefnr,   tuitljotit 
ntnlu'nn;  ani)  Defence.    Co  tljie  tljcec 
tons  a  fpecinl  Deimirrer. 
Holt  €.31*  'Cljc  Plaintiff  miffljt  fjaiic  rcfufen  tlie  pirn, 

foj  dlant  of  a  Defence  j   but  if  Ijc  teceiucs  tfjc  piea,  he 

aumits  a  2:)efence. 


DEMURRER. 


A 


Xp  Holt  C,  3!«     ;4    ^  Common  lato,  tJjere  toere  fpe=  jsaik.  m; 

ci'al  DemurtetEi,  but  tfjep  toerc 
neuet  necelfarp  but  in  Cafes  of 
Duplicitp,  anb  fo  toete  felDom 
p?a8ifeti;  fo?  36  tf)c  Into  toas  tljen  tt[\m\  to  be  upon  fpecial 
2Demucter0,  tlje  Partjj  couio  taltc  anijantagc  of  no  otljec 
2:)efeain  tljc  pieauino;,  but  tijat  toljicl)  toais  fpecialip  ani!jn= 
en  fo?  Caufe  of  Ijis  Demurtinn::  15ut  on  a  general  Demur- 
rer ()e  miffbt  take  anbantarye  of  all  93anner  of  Defeae,  tbat 
of  Double  99atter  onip  crcepteti ;  anu  tijcre  toas  no  Jnconbe^ 
tifence  i\\  fuclj  p?a8(ce ;  tbo'  after  tljc  Eefoimation,  to&en  t&c 
Piaaice  of  pieaninnf  toas  altereH,  ti^c  (Life  of  ijf^neral  De= 
murrers  (till  continufno:,  tljetebp  tW  public^  Jnconbeniencp 
foIIotocU,  tljat  t!je  parties  toent  on  in  arjyuinQ:  a  general  ^i  ei.z.  c.  j 
JDemurrer,  not  hnotoinu  toljat  tbep  toere  to  arijue;  tOere-  AnVc^c 
fo?E  tl)e  €)tatute  27  Eliz.  toas  maoe,  bp  tol)icf)  'tis  enaftcti, 
tbat  tbe  Caufes  of  Demurrer  fljoultj'bc  erp^elTeti  in  all 
Cafes,  antJ  tljis  toas  reffo?atibe  of  tlje  Common  Lato* 

Cbere  f)abe  been  manp  Cl)ino:s  anjunijeti  ill  upon  a  fpe-  i  lcv.  7^. 
cial  Demurrer,  tobicl)  are  otljertoife  on  a  general  Demur=  ^"''  '^■ 
ter :  a  Demurrer  to  Cbioence  atimits  tfte  Crutb  of  tbe 
ifaa,  but  Denies  its  CffeftiS  in  ILato* 

Departure 
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Departure  in  Pleading. 

Primmer  'verfus  Phillips.     Pafch.  6  W.  &  M. 

I  saik.  lit.  rTT^lAefpafs  fo?  'CaKino;  tlje  pinfnttff's  Cnttle  in  alta 
■  via  Regia  at  fuc!j  ft  piacc;  t()c  DrfcnDaiit  JUfit^ 
ficn  tljc  CnUing  fo?  ^auiajyc^fenfant^  to  mljiclj 
tlje  lp)la(ntiff  ceplieD,  tfjat  Ciira  out  of  99int! 
tljerc  Ijali  been  a  certain  ^lap  between  fucfj  a  I^Iacc,  &c. 
anil  tijat  tlje  2:)efentiant  ti?o^e  W  Cattle  oljct  ti}z  ceap, 
ann  en  paiTant  tljt  Cattle  eat,  &c. 

Holt  c*  ?.  €lje  Ctefpafs  10  tranfito^p,  r.nn  t!jc  ^em 
tion  of  it  in  tbe  ^Declaration  a0  none  in  alta  via,  luajs  no= 
tijinff  to  tlje  Piirpofe,  luit  ioie  anti  meet  S)urplufap5  anti 
tl)erefo?e  tlje  plaintiff  in  lji0  Eeplication,  bp  follotuino:  tlje 
Dcfcntiant  to  anotljer  Cllap,  notlj  not  cepart,  becaufe  it 
luas  not  matcriallp  alletiffen  in  tlje  2Declaration  ^  anti  a 
2Departure  nutft  be  from  fometbins  tbat  iis  mateciaU  anD 
Lutw.  1457-  be  faiD  in  anotljer  Cafe,  tbat  tljete  is  a  great  2Difference 
betbieen  aXonti  anb  a  Crefpafg ;  if  tbeSDeclaration  lapotbc 
Xonb  to  be  bateb  one  2Dap,  tbe  Eeplication  cannot  tap  it 
toais  bateti  on  anotber-  but  in  Crefpafs,  Cime  is  but  a 
CircumCance,  ann  tbe  plaintiff  map  bepart  acco^binu  to 
occafion^ 
3!ub0ment  fo?  tbe  Plaintiff. 

Mod.  ar.       Per  Holt  C.  31.  Jf  a  Plaintiff  lapiS  a  Dn^  in  W  Tftcia^ 
"y  ration  tbat  i0  not  material,  anb  tbe  SDefenbant  hy  l)i& 

piea  makcjs  it  material,  anb  tben  tbe  Plaintiff  in  W  Ee= 
plication  baries  from  tbe  2)ap  in  t^t  J)eclaration,  in  tbis 
Cafe  it  toill  be  a  2Departure ;  but  it  tnoulb  be  otbettoife  if 
tbe  2:>ap  bab  not  been  mabc  material  t^  tbe  piea. 


DEPU- 


ZZl 


DEPUTIES; 

Parker  ^erfus  Kett.     Pafch.   13  W.  j. 

IB  €icgmcnt  fo?  Coppljoin  Lnnne,  tfjc  Cmcff-an  luas,  t  ^-^ik  95. 
m\)ct\)a  n  ^tcluarD  of  a  C^ano?  lip  jp)ntcnt  to  crcr^  ^^■ 
cifc  tlje  Office  l3i)  fjimfcif  oj  S^qnit)),  luljo  Jjan  np> 
pointcD  one  Ijid  Dcpatp,  niio  tijat  nftfD  as  fuel)  fci 
manp  ^cnrss ;  if  tljis  2Dcputj)  cauio  appoint  an  iniDci;  !/€= 
putv,  to  take  a  ^ui-rrnQcr,  &c; 

Holt  C.  3'*  i?t  tuOo  10  S^cputj)  to  nnotOcr,   Ijatlj  full 
potocr  to  Co  anjj  39  o?  Cfjinff  inijicO  Ijio  principal  miQfjt 
Ijauc  Donc;  tijat  ie  fo  clfentiaUp  inciDciit  to  a  Dcputp,  tljat 
a  ^m\  cannot  be  fucfj  to  tJo  anp  fuifflc  'M  o}  Cljiuff,  noJ 
ran  (jc  fjauc  !cf6  li>olucr  tijan  ^ic  }i>^incipal  j   ann  if  l)is 
};£)?incipnl  mahco  Ijim  covenant  tljat  l)C  mill  not  no  anp 
Cljinij  tuljicl)  tljc  l^H'ncipal  map  Do,  tlje  Co\)cnant  is;  uoio 
ann  repugnant*    Cfjc  3utIjo?itP  of  tlje  SDeputj)  cannot  be 
teffraincD  to  be  Icfs  tijan  tf)at  of  I)i0  principal ;  faDc  onip 
Ijc  can  t  maftc  a  Deputi),  becaufc  it  implies  an  afllijnment 
of  1)10  tDljoIe  Ipotoer,  iuljicfj  Ijc  cannot  affuTn  ouec :   Q15ut 
Ijere  tfje  l^crfon  appointed  bp  tfjc  SDcputp,  i0  to  Uo  a  pacti-  cro.Eiii. 
culat  Cljino:,  tuljo  i0  tfjerefo^e  a0  mell  autijo^ifeD  a0  if  tfje  554^^  ^^^ 
Principal  Jjan  Qi\}cn  ijim  tljat  J^otuer  ^  inocen  if  be  Ijao  not  i  ul.'zii. 
been  conffituteD  to  no  a  particular  as,  but  to  be  tfje  Depu^  -  cro.  5^2. 
tv'0  Deputp,  tf)i0  fjaD  been  boiD,  anti  be  uioulti  babe  im  ;^°"-  '*'* 
tto  real  autboiitP;  tbo'  tbat  tooulQ  bane  tjibcn  bun  tbe  Ca= 
iour  anti  deputation  of  an  autbontv,  to  aft  afi  a  ^tetoarD 
de  fado,  ano  tubnt  l)z  5oe0  as  fueb  10  fufficient  amono:  tbe 
Ccnant0. 

aitbouffb  an  <Un0et=<g)beriff  muf!  ag  in  tbe  Bame  of  tU  ?  J'^p-  ^^^ 
|)i0b=^bcriff,  becaufc  tbe  mrit?  arc  Direaeb  to  tbe  ipiffb-  550.  ^'*'' 
^bcrlff,  finD  fo|  otbcr  Eeafong;  pet  anp  otber  iDeputP  ' 
map  as,  citber  in  bi0  oton  Bame,  02  tbe  Bame  of  i)\& 
I5?incipal :  ^q  i0  tbe  Jubffment  in  Comb'0  Cafe,  tbo'  in 
nrguino;  it  is  faib  to  be  otbcriuifc. 


L  1 1  D  E- 


zzz 


DETINUE. 

The  Queen  "uerlas  Browne.     Mich.  1  Ann. 


D( 


6  Mod.  87.    Hclt  C.  2*  T"^^tinue  lits  fo?  a  Xoj:  of  COritinffS; 

nnn  if  nnp  of  tijem  concern  Lan50, 
it  tuill  be  i>?utJent  to  name  ft,  fo?  tfjat 
fljall  ouft  tlje  Defendant  of  fjis  UW 
get  of  latD;  but  it  fufRccjs  tljat  tlje  Cbinijg  toljiclj  it  con- 
tainis  be  certain  cnouub.  Snn  if  anp  nciu  aftion  be  b?oufff)t, 
Defenoant  fljall  fap,  tljat  a  foimcc  9ftion  U)a0  b?oun:l)t  fo? 
tbe  fame,  bj)  tlje  Jl^amc  of  fo  manp  TBunUles,  &c.  ann  tlje 
£inttn  ban  Jiunsment* 


DEVISE. 

Edlefton  ^erfus  Speake.     Hill.  I  W.  &  M. 


(  I.  )      "■"^Jeament,  Special  Vcrdid.      Q[pon    a  €:rial    at   tljC 

1  Show!  89.  Lj  TBar,  tlje  3utp  finns,  tljat  tlje  piaintiff'0  ILelTo? 
I  "^  i0  $peir  atLaiiJ  to  J.  S.  tbat  J.  S.  bp  Mliil,  acco?ti- 
"* — ^  ino;  to  tlje  Statute,  bebifen  tbe  iLanOs  in  Ciite^ 
ftion  to  tbe  Defenbant»  'dilm  t\)tv  finb  anotber  CDHritino:, 
publifljeb  bp  tlje  Cettato?  ais  bis*  laft  UliW,  in  tbe  l??efencc 
of  tb?ee  (iaiitneire0,  rcboUinff  all  otber  anb  fo?mec  ^aills, 
anti  tbat  tbe  dlitnelTejs  to  tljiis  laft  fubfcribcb  tbeir  Bamejs 
tbereto  in  tbe  Ipall  abioinino;  to  tbe  Eoom  tobcrc  be  toais, 
but  in  fucb  a  place  tbat  be  coulb  not  fee  tbe  ©nitnelTejs ; 
tobtcb  laft  eciritins  gabe  tbe  fame  Lanb  to  tbe  Defcnbant. 

Et  fi,  &c. 

Jutiffment  fo?  tbe  Defenbant* 

Note,-  Zt  bjas  faib  bp  Cbief  3!uftice  Holt,  anb  not  benieb 
bp  tbe  red  of  tbe  Court,  Jf  a  Debife  be  to  A.  anb  B.  anb 
tljeir  $peir0,  anb  A.  bie0  befo?e  tbe  Ceftato?,  tljc  otber  fljall 
babe  tbe  KHjole  bp  Surbibo?fljip» 


Burchctt 
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Burchetr  verfus  Durdant.     Trin.  2.  W.  &:  M. 

IB  a  cKTn't  of  €itoi  upon  a  Jutiixmcnt  iw  an  ejcffment  in    (  2.  ) 
tl)C  lAing'd  TSenc!),  tuljcrc  tljC  plaintiff  Mary  Durdant  HC--  ^  Vent.  5 1 
CinrCll  upon  tljC  DcmifC  of  William  Durdant,  Of  tU)0  (^effu=  ''"' 

ngcjj,  100  acvciS  of  Lann,  &c.  \\\  Cobham  in  tfje  Countp 

of  Surry. 

CIpon  Bot  <Suilti),  tljc  3urp  jjJi^c  a  €)pccial  OierUiS, 
^Ijat  Henry  Wicks  Uiasi  fcifcn  in  Jfce  Of  tljc  l^?emiffe0,  ann 
bp  Ijijs  SJLlill  in  (KU-itino;,  HateU  tlje  6tl)  of  June  1657,  Ijc  tic= 
llifcO  in  tljc  22IO?ti0  fOllOtUinn:,  viz.  I  give  to  my  Coulin  3JoI)n 
!|)i0;ticn  and  his  Heirs,  during  the  life  onlyofHobCtt  Dur= 
liant  my  Kinfman,  all  thofe  my  jNIefTuages,  &c.  in  CoWjant  in 
the  County  of  S)UlTPj  upon  this  Truft  and  Confidence,  that  he 
the  faid  lOljn  DiffDcn  and  his  Heirs,  ihall  permit  and  fuflfer  the 
faid  Robert  DurDnnt,  during  his  Life,  to  have  and  receive 
the  Rents  and  Profits  thereof,  which  ftiall  yearly  grow  due  and 
payable,  he  the  faid  UobCCt  committing  no Wafte.  And  from  and 
after  the  Deccafe  of  the  faid  Robert  DurHant,  then  do  I  give 
the  faid  Lands  and  Premiifcs  in  dobljam  unto  the  Heirs  Males 
of  the  Body  of  him  the  faid  Eobcrt  DurOant  now  living,  and 
to  fuch  other  Heirs  Male  and  Female  as  he  lliall  hereafter  hap- 
pen to  have  of  his  Body  j  and  for  Want  of  fuch  Heirs,  then  to 
the  Ufc  and  Behoof  of  my  Coulin  (SiDCOU  OurDant,  and  the 
Heirs  of  his  Body ;  and  for  Want  of  fuch  Heirs,  the  fame  to 
be  and  remain  to  the  right  Heirs  of  me  the  faid  ^CUrp  OHiCb?* 

Cljei*  finU  tijat  Wicks  Dietl  tIjC  2tl  of  December  14  Car.  2. 

feifcU  asi  afojcfaio,  anti  tljat  John  Higden  entreti,  anti  loasi 
fcifco  prout  lex  pcitulat,  anti  bj)  Dccn  bcarinn:  Date  tlje  iff 

of  January  1 4  Car.  2.  rCCitino;  tljC  faiU  ^lill,  anO  tijat  Robert 
Durdant   auU  Gideon  Durdant  fjab  COntraftCtl  toitlj  tljC  faiH 

John  Higden  fo?  tIjc  ^alc  Of  tbc  faiU  .^effuafye<3,  lantJS  ann 
"}ji)2cmi(rc0.  anti  to  tbe  Intent  tljat  tlje  contingent  Eemain- 
tier,  bp  tOe  faiD  miW  Jimiteti  to  tije  l^eirjs  Scales  anti  Jfc-- 
nialCJ)  of  tije  05otiJ>  of  tIjC  faitl  Robert  Durdant,  miffbt  be  tx- 
tinguifljcti  anti  Hrftropcti,  be  tbe  faiD  John  Higden,  bp  tbc 
Appointment  of  tfjc  faiD  Robert  Durdant,  DiD  furrenDc'r  bijx 
CftatC  in  tljc  jajcmilTeg  to  tbe  faiD  Gideon  Durdant,-  auD  bp 
tbe  faiD  DccD  it  tuad  cobcnantcD,  tbat  tbe  faiD  Robert  Dur- 
dant, John  Higden  auD  Gideon  Durdant,  fljall  lebP  a  Jfine  Of 

tbe  1.3?emiire6,  tobicb  IboulD  be  to  t&e  Ofe  of  t!)C  faiD  John 
Higden  nuD  bis  8)eir6» 

Cljep 
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€f)ej)  finU  a  jfinc  tua^  Ic^ieU  acco?tiiniyIp  iii  Eaiter  Ccrm 

1 5  Car.  2. 

Cfjcp  fi'nt  tijat  Robert  Durdant  triftl  on  tlje  i^ti)  of  Augiift 
2o  Car.  2.  mm  tljnt  John  Higden  aftrr,  ill  20  Car.  2.  Upon  a 

ualiiaWe  ConfiUecation  in  ^ontp  enfccffcD  John  Burchctt  of 
tlje  p^emifTcs  -,  anH  tfjat  tlje  faiD  Burchctr  oicti  tljc  firft  "DiW 
of  October  in  tlje  fame  fear ;  ann  tIjat  tfjc  p^cmilTce  from 
i)im  came  to  t&e  DefenDant  Burchett,  H){)o  entceD  into  tije 
l^^cmilTesi,  ann  became  feifcn  prout  lex  poftular. 

^nti  tijep  finU,  tljat  Robert  Durdant  as  tuell  at  tlje  Cime 
of  tlje  faiu  mm  mafcing,  a0  at  tijc  Deatfj  of  tlje  faiD  Hen- 
ry WickSj  |)ati  an  onfP  ©on  CalleD  George  Durdantj  iuf)0  iua0 
alfO  ^onfon  to  tU  CcIlatO? ;  ann  tljat  tljC  fain  George  Dur- 
dant Dien,  antJ  tljat  William  Durdant  (leffoj  Of  tije  Plaintiff) 
teas  (3i6  %oi\  ann  t>tit,  nnn  entreu,  ann  mnoe  t|)e  Demife 

prout,  &c.  &  fi  fuper  totam  materiam,  &c. 

Opon  tW  Special  Clectiia  Sunffment  toa0  gifecn  in  tfie 
minff'sJ  06cnci)  foi  tije  plaintiff. 

ann  tl)e  Court  Ijcre  aftetluarus,  ijatiinn;  IjcarU  tlje  Cnfe 
tijjice  argucUj  5in  affirm  tlje  3Iutigment. 

Burchett  ^erjus  Durdant.     Mich.  2  W.  &  M, 

( 3  )      IIT^^'-'C?  ^"  parliament  upon  a  3iiit>ffment  in  tijc  etc!)cquer' 
•thew      |_y  Cljamber,  tDi)ic&  toasJ  in  affirmance  of  a  lutiffmcnt  in 


Carthew 


tXHI      C)f Hment  b^OUgljt  bp  Durdant  ajjainft  Burchett  in  B.  R.  tlje 

1  VemY34.  CafC  bcins  on  a  Dcbffe  in  hasc  verba: 

a  Vcnr.  311.       fl;  J  give  unto  Sfoljlt  Ijjifflien  and  his  Heirs,  during  the  Life 

Raym.  3J0.  ^^jy  ^^  j^obert  DurtJant,  my  Lands  in  J),  upon  Trull,  to 
fuffer  the  faid  Eobert  DurHant,  during  his  Life,  to  receive  the 
Rents  and  Profits,  (the  faid  Eobert  ^Uttiant  eommitting  no 
Wafte)  and  after  the  Deceafe  of  the  faid  Kobett  DurHant,  I 
do  give  the  faid  Lands  unto  the  Heirs  Male  of  the  Body  of  him 
the  faid  Eobcrt  SDurUant,  now  living,  and  to  fuch  other  Heirs 
Male  and  Female  as  he  ftiall  hereafter  happen  to  have  of  his 
Body,  &c. 

at  tlje  €ime  of  tW  IDebife,  anH  at  tbe  Deatlj  of  tlje  Ce= 
Itato?,  tlje  afo?efaiiJ  Robert  Durdant  Ijau  onlp  one  %on  m' 
met)  George  Durdant,  anU  tljen  libinff* 

after  tlje  2:)eatl)  of  tbe  €e{!ato?,  tlje  fain  John  Higden 
ann  Robert  Durdant  |oin  in  a  jFeoffment  anti  line  of  t&c 
p?emiffeEi  to  Burchett,  tl)e  Plaintiff  in  erro?,  ann  tl}e  De-- 
fencant  in  Crro?  tuasi  letfee  of  tljc  ©on  aim  psit  of  George 

Durdant. 
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^Ije  QtnttCil  ClueftlOn  tnas',   QHfjetljCt:  George  Durdant, 

tlje  ©on  of  Robert,  took  a  p^efcnt  EcmainHer  in  Cail  bp 
tljifi  ^lil  n0  n  13urcljafcr,  anti  fo  ijcfteu  iit  Ijim  imnicuiatclp 
upon  tlje  Dentl)  of  tfjc  Ccftato?,  c?  clfc  a  contingent  Ec= 
niaintJcr,  (viz.)  if  !je  IjappcneU  to  fucUitjc  f)i0  latOet  Ro- 
bert Durdant  j  fo?  if  fo,  t^en  it  tDa0  barreD  bp  tlje  Jfine  anD 
leoffment  fupra,  becaiife  tljeKemainHer  couio  not  commence 
at  tlje  ^ime  of  tlje  ^Determination  of  tljc  pacticulai*  Cftate, 
afi  in  tlje  common  Cafe  of  EemainOci-g  limited  to  tlje  tigljt 
Ipeicjj  of  J.  S.  ano  tlje  particular  (Sltate  netermine^  iiijinnp 
J.S. 

ODUt  all  tlje  tfjitz  Courtis,  (viz.)  of  Jaing's  OBenclj,  Cr--  avcnt.  311, 
cljequer-Cljamber  anD  13)arliamcnt,  Ijem  clearlj?,  tljatitinag 
a  Eemaintier  beffeu  in  George  Durdant  immetiiatelp  upon  tljc 
Deatlj  of  tlje  Ceffato?,  anb  tljat  tlje  ©Ho?bfi  in  tlje  mill, 
now  living,  uiete  a  fufficieat  IDefcription  of  tlje  perfon  of 

George  Durdant,  anb  tljat  tljC  OtljCt  C<^lO?b!6,  (viz.)  unto  the 
Heirs  Male  of  the  Body  of  Robert  Durdant,  Jiit}  not  OUlp  IjClp 

to  mal^e  up  tlje  Defcription  of  tlje  Perfon  of  George,  but 
lucre  a  goob  Limitation  of  an  Cftate-tail  to  Ijim,  ajs  in  tljc 
Cafe  fupra,  luijcre  it  is  limiteb  to  tlje  riffljt  l^tits  of  J.  S. 
tljere  tlje  22.lo?b  Heirs  ferbes  not  onlp  to  befcribe  tbe  l^erfon, 
but  to  limit  tbe  Cftate. 

c:£lljerefo|c  tlje  tuio  former  Siubgrnentfi  tuere  affirmeb  -,  ^  Lev.  152. 
anb  tljcrc  luas  tlje  like  Jtibtjment  in  Parliament  concerning  ^*y"'-  55®- 
part  of  tljc  fame  tanbs,  in  Cieftment  betbjcen  Jones  anb 
Richardfon,  auotljcr  Purcljafer  of  Parcel,  unber  Higden 

anb  Robert  Durdant. 

Thomas  and  Howell.     Mich.  3  W.  &  M. 

ZAchary  Thomas  feifeb  in  ifce  of  tlje  99ano?d  of  D.  s.  anb     (  4. ) 
V.  anb  Ijabinff  tlj?ee  IDaujjbterfi,  Jane,  Mary  anb  Sa-  skin.  301, 
rah,bpijis  laft  Mlill  bebifeis  D.  to  Jane  anb  fjer  !l)eirsi  fo?  cber,  ''^* 
p?obibeb  tljat  flje  marrp  mp  Bepbetn  Theophilus  Thomas, 
at  0?  befo?e  fl)e  attain  tje  age  of  ttocntp-one ;  tbijs  €ftatc 
toajs  of  tlje  CJalue  of  200 1.  per  Annum  j  anb  if  flje  refufe  to 
marrp  mp  faib  Bepbeto  Theophilus,  oi  be  marrieb  to  anp 
otber  before  flje  attain  tlje  age  of  ttoentp-onc  ^ear0,  tljen 
be  bebifc0  D.  to  Ijid  feconb  Daugljter  Mary,  anb  to  ber 
$)eirj)  i  anb  be  bebifefi  s.  to  Mary  anb  ber  ll^eirsi,  toitb  tbe 
like  Limitation^,  anb  B.  to  Sarah  anb  ber  ^tk^-,  anb  tben 

be  fatb,  Provided,  and  my  Will  is,  that  if  neither  of  my  faid 
Daughters  fliail  be  married  to  my  faid  Nephew  before  their  re- 

M  m  m  fpedive 
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ipe(5tive  Ages  of  twenty-one,  then  I  devife  the  faid  Eftates  of 
J),  and  %,  to  my  Wife^  auti  fiUe  Otljer  CruffCCP,  and  they 
to  fell  and  difpofe  of  the  fame,  atltl  tfje  ^OtllCgi  ruifcB  bp  fllcD 

e>Rle,  to  tiiftcibute  amonff  !)i0  fai'D  Daug{)ter0,  no'  tljcp 
fljall  tljinfe  t&em  Defenjino:*  Theophilns  uien  ait  3fnfant  of 
tiueiue  l^earis  of  Slije,  Jane  tfjc  elDca  Daimfjtej:  being  tijeix 
fourteen  greats  of  ^Qt-,  Theophilns  mMn  DemanneD  fjcc 
Content,  o?  tljat  Hje  e\jei;  refufeti  to  gfuc  it>  Cljen  tbc? 
mane  a  fpecial  Conclufion,  tijat  if  tlje  eun\)  of  tije  Defen= 
uant  usas  latufuf,  tljcn  tijep  faium  fo?  tfje  iDefenDant;  if 
not,  fo?  trje  Plaintiff,  &c.  anO  not  accoininff  to  t\)t  iifunl 
(KTap,  accojuing  to  tlje  3Ifue  upon  Not  Guilty  pleauen* 
lanli'ljiicgment  tuas  giben  fo?  Jane  tije  eineft  S^augfjter,  tofja 
toas  2?cfenDant  tip  ijec  (^uaitJian ;  upon  luljic!)  a  OLlrit  of 

Skin.  519.  In  another  Term.     T^p  Eyres  anO  Dolben,-  t&C  €ffate  tO 

Jane  i£i  become  abfolute,  fo?  tljeit  is  no  ^Default  in  fjer,  flje 
not  Ijabinff  rcfufcQ*  ann  per  Eyres  j  a  general  fubfequent 
Claufe  in  a  CBill  fijall  neber  be  emnnen  fartbec  tban  tbe 
firft  Claufe,  toijicb  10  fpeciai  -,  as  in  tbe  Cafe  of  a  ©ebife 
to  J.  s.  ann  tbe  Heirs  Males  Of  \)i$  OSotjp,  anc  if  be  nie 
tuitbout  l^eirs  of  \)i$  OBotip,  tbis  (bail  be  intentJetJ  Heirs 
Males  Of  biS  OBoiip*  9nti  tbep  faib,  Cbcugb  Jane  ban  re= 
fufeti,  pet  tbere  is  no  Eeafon  to  bep^ibe  Mary  •  anb  bere 
Jane  bat  not  refufeb,  anb  tberefo?e  tbere  is  no  ^Default. 

9nb  Dolben  faib  5  xTbougb  tbe  Carriage  toitb  Theophilus 
teas  an  :jntention,  ft  teas  not  W  p^iniarj)  intention,  but 
tbat  bis  jLanbs  iboulb  00  to  bis  IDauijbtcrs  -,  anb  becaufe 
Mary  coulb  not  confent  'till  Jane  bab  refufeb,  anb  Jane  ne= 
ijer  refufeb,  anb  fo  tbere  toas  no  poflible  2?cfriult  in  Mary,- 
anb  tbe€ruftees  cannot  feJI  till  botb  babe  refufeb;  tljcrefoje 
tbep  tuere  of  ©pinion  tbat  tbe  Jubgment  fo?  Jane,  tl)t  IclTo? 

of  tbe  Plaintiff,  fljall  be  afficmeb*     ^lUHitZ  Gregory  ccontra. 

<anb  Holt  C.  3I*  faib,  tbat  be  bias  not  clear  ioitb  tbe  ©pf= 
iiion  of  Dolben  anb  Eyres;  bnt  it  feeitteb  to  l)im,  tbnt  tbe 
firft  intention  of  Zachary  toaiS  tbat  one  of  bis  ^augbters 

fcil.  Jane  0?  Mary,  Vo\)(i  toete  Of  a  fuitable  age  (fo?  Sarah 

tnas  an  3infant)  fljall  niarrp  tiis  JQcpbebJ  Theophilus  ^  fo?  in 
eberp  2)ebife  be  repeats  it,  anb  in  tbe  Provifo  t^u  if  Jane 
refufes,  anb  in  tbe  laft  Provifo,  .ripon  &bicb  th^  €iueftion 
p?incipallp  arifes.  OSut  be  faib,  iT  biS  intention  tjiri  not 
tafee  Cffeft,  fo?  one  of  bis  SDaugbtets  marrpinc;  Theophilus, 
anb  bp  tbis  tbe  Continuance  of  tbe  i\anb  in  tbe  Jl2anic,  tbat 
t^en  be  ^i^  not  intenb  anp  p?efcrei.^xc  to  bis  r^auirbters, 
2  but 


be  nffirmcD^  fo?  tf)e  Claufe,  tIjQt  fay^,  tijiUif  Jane  02  Mary 
to  not  marrp  Theophilus  before  tljcit*  i?.uc  of  Ctocntuoiic, 
tljnt  tijen  ti}i  Cruftccs  map  fell,  Docs  net  tjiiic  nn  Jntcrcft 
to  tl)C  Cruficss  till  ttjcif  9n:c  of  'Ctocntp^one,  anu  it  np^ 
peats  in  tijc  special  aetuis,  tljat  Jane  tjaD  not  attaineii 
fjec  9[je  of  €ujentp-one,  at  tlje  Cimc  of  tljc  Cjcsment 

iPo?  tije  Ceaato?  Dan  appointcu  tlje  Cimc,  iDit&in  V)l)kl) 
tije  €onoition  onijljt  to  be  petfo^meD*  T5nt  if  no  '^ime  Jjaa 
been  nppointeo,  it  ajall  be  Uuting  t!je  life  of  tf)c  Pattp ; 
ann  !je  toi)o  is  to  enter  fo?  tijc  Contiition  b?oUen,  f)as 
fa^ouffljt  W  aaion  too  foon ;  ano  tOercfoje  tf)e  31uO!jmcnt 
fo?  Jane  ouffljt  to  be  affimieD, 

Lamb  and  Archer.     Pafch.  5  W.  &  M. 

APolfefTetJ  of  a  Cerm  fo?  ^cars  Ijati  Jflfnc  Richard  Ijis  (  5.  ) 
,  elDeft  ®on,  ann  John  ijis  fecono  Sion,  nnD  Qebifcn  skinn.  340. 
tlje  Cerm  to  Richard  anD  tlje  ^jeirs  of  Ijis  OSotipj  ann  if 
&e  Hies  tuitljout  Jlfuc,  liuina:  John,  tljen  to  John  ano  tijc 
|)eirs  of  f)ts  ^oDp*  Richard  Dies  tnitbout  S^lTlIf ,  libinjj  John  ; 
anQ  if  John  fljall  lja\3C  it  loas  tlje  £lueftion  upon  a  Special 
eiertiia^  Clje  Court  faiD,  tijis  tuas  in  €ffeg  tlje  fame  Cafe 
toitlj  tljc  Dufee  of  Norfolk's,  nnu  feemen  to  confirm  tlje  (Dpi= 
nions  in  tlje  23uUe  of  Norfolk's  Cafe,  anD  tljat  Ijere  loass 
not  anp  of  tlje  Jnconueniencics  of  perpetuities  -,  fai  t\)z 
Cftate  is  not  unalienable,  but  onlp  nuring  one  iiife,^  anO 
tljis  upon  a  Contingencp  tDl)iclj  miffljt  Determine  tcitljin  a 
little  Cime,  if  tlje  partp  Dies. 

anD  Holt  C.  J.  faiD,  'Cljat  l)e  neuer  fato  tlje  Reafon  of 
tl)ofe  of  Counfcl  tuitlj  tlje  Duhe  of  Norfolk  5  anD  altnapiS 
tnas  of  ©pinion,  tljat  ^i,  Charles  Howard  ijnD  a  ftroniy 
Cafe  of  it ;  anD  fo  Ije  gaije  luDgment  fo?  tljofc  toljo  claim' 
eD  unDer  John  tljc  pounger  03iot()er,  niii,  Scc. 

Goodright  ^erfus  Cornifh.     Pafch.  6  W.  &  M. 

Upon  a  Special  CIcrDicf  in  Ejeament,  ttjfjcrebp  it  Uias     ( 6-  ) 
founD,  tijat  John  Nowlin  beiiig"  feif:D  in  ifee,  &c.  ^°'"  ='♦• 
anD  tafeinfl;  ttoo  ^ons^  John  anD  Richard,  DeiJifetij  tf)e 

LaiiD.s 
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jB.nnti0  in  €itiefliou  to  ijis  %on  John  fo?  fiftp  ^cnr0,  if  Ije 
fo  ioufl;  iiuetij  nnn,  after  tijat  QLenn  cnlictJ,  JjcHciiifeD  tlje 
JlanUs  to  tlje  |)cii*6  03ale5  of  tije  OSolip  of  fjis  ®on  John  ,- 
anti  if  !)C  DieD  luitfjout  3]iruc,  Eemaiiinei;  to  Richard,  ana 
tlje  53eic0  of  W  Ido'Hv*  John  t^t  Deljifoi  tJieti) ;  John  t!je 
©on  enters,  anU  futfcr0  a  Common  Eccobcrp  to  tljc  (life  of 
t()C  Defendant  Comiih,  anu  nietlj  Uiitijout  Jffue* 

Holt  C*  31.  3n  effate  fo?  Life  ij3  a  gooD  loiinBation  fo? 
a  l^cmainoet  to  U)o?k  upon,  anti  li?oUjn ;  but  not  fo  of  an 
Cftate  fo?  f  ears!*  $pere  tlje  'Cerm  couio  not  tie  mergeti, 
hecaiife  t&e  ifreefjolD  i$  in  tfte  feconn  Kcmainner^nan,  ann 
t&crefo?e  t&e  Eeco^erp  no  Xar. 

Itingment  fo?  ti)e  fsiaintiff* 

Reeve  ^verjus  Long.     Pafch.  6  W.  &  M. 

_  ( 7- )     JB  €|eament  'ttoasi  foiniH   bp  €^pecial  aertiia,    tbat 
Cafes  w.  5-    j[  J  Long  fcis'n  in  jfee  IjaH  tlj?ee  'B?oti)er!Si,  A.  B.  anH  C 
''  anti  ocuife^  tf)efc  Lanrijs  to  A.  fo?  Life,  HemainDer  to  tf)e 

firft  ®on  of  A.  in  ^ml  i^ale,  ann  fo  to  tlje  feconn  ann  t&im 
@)onij;  ann  fo?  Default  of  fuclj  JlTue  to  B.  fo?  life,  anU 
to  IjiJ)  firff,  feconn  S)on,  &c.  in  lifee  fanner;  Deijifo? 
5icj5,  A.  being  unmarrieU  5  A.  married,  antJ  nies  tuitljout 

Jiffue  bO?n,  hut  IjijS  OLlife  toasS  Privement  enfeint  tuitlj  a  @on 

tuljo  i!3  bo?n  after :  3n  C  B.  it  tuass  i)elti,  tljat  tfje  pofHju- 
mouG  ©on  i)ati  no  Citle  •  ann  it  Uiajai  amrmcn  ijere :  ann 
tljcp  Ijein,  tljat  a  Kemainner  to  tbe  firif  ©on  of  A.  tuais  a 
contingent  Eemainner,  ann  fo  mult  taKe  Cffea  acco?ninD; 
to  tljc  Euie  in  Archer'is  Cafe ;  but  at  tijc  Cime  of  tlje 
Dcatlj  of  A.  tljere  toais  a  Default  of  JiITue  C^ale,  upon 
toljiclj  tbe  effate  beffen  in  tbe  poflfeflion  of  B.  ann  fljall  not 
be  remoben  again  bp  tbe  OBirtlj  of  a  ©on  after*  ann  tbisi 
i0  no  erecuto?p  Debife,  upon  tbe  Kule  in  2  Saund.  388. 
toljere  a  contingent  Cffate  i0  limiten  to  nepenn  on  a  Iree- 
Ijoin,  capable  to  fuppo?t  tlje  Eemainner,  it  (ball  neber  tt 
conffruen  an  ej:ecuto?p  Debife*  Cbiis  Jungment  bjasi  re= 
berfen  in  tbe  iconic  of  Lo?nis* 

Dalby  and  Champernoon.     Hill.  7  W.  3. 

cS  ^'^     C31E  Edmund  Vowell  biais  feifen  in  fee  of  tbe  lannsi  in 

skinn  651.    ^  ^ucftian,  ann  of  nibers  otber  ILann0  in  tbe  Counties 

of  Cornwal  anb  Devon,  ano  biibing  JilTuc  ttuo  ©one,  John 
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nnti  Edmund,  upoii  tl)t  Carriage  of  John  ^t  fettles  Part 
of  IM  JLanUS  to  tljc  Ofe  of  John  fo|  life,  anli  nftec  to  £- 
lizabeth  1)10  itit^ntifB  UUfc^  aiiD  aftct  to  John  in  '^ail,  anU 
after  to  John  in  ice,  ann  ct&cc  lanng  in  tlje  Countp  of 
Cornwafto  John  in  jfec,  anti  ije  fettles  tlje  lanti0  in  Clue^ 

frion,  toijiClj  tuere  Vowellfcomb,  Balerfcomb,  antI  Whitcomb, 

to  tlje  arc  of  Ijimfelf  fo?  life,  tijen  to  John  fc?  life,  Uiitlj 
a  i;i)?ouifo  to  p^efecDc  tlje  contingent  Eemaintietie!,  anH  ti)en 
to  tljc  firff  ann  all  tlje  ^onfi  of  John  in  Cail  ^ale,  ann  in 
tlje  fame  i^anncr  to  Edmund,  rxeniainoec  to  t&e  rigljtDeirjS 
of  John.    Sic  Edmund  Hies,  anD  after  John  (bcinfl:  Sic 

John)  l)ai)inn:  JlTue  John,  Elizabeth  anti  Margarer,  maOe  lji0 

mm,  anti  neiiifeo  nil  fjis  lanD,  Cenementss,  anD  Jpereoi^ 
tamcnts  to  Gary  anO  Ijigi  CiUife  in  Ctuff,  to  allotu  50 1.  per 
Annum  apiccc  to  Ijis  ttuo  Dangljtci'EJ,  ann  to  caife  fo  muclj 
fo2  tljeir  ljj)oKion0,  anO  after  in  Cafe  Ijis  Son  Hiesi  luitljout 
3fl"ue,  l)e  DctJifen  all  Ijis  lantisi,  &c.  ercept  Langfton, 
Eifter,  anil  Thavies,  to  Elizabeth  Ijig  £)au05ter  in  jfee,  ann 

fje  neiJifen  Langfton,  Eifter,    ann  Thavies,    tO  Margaret  in 

jTce,  ann  tl)en  Ije  recites,  tljat  Ui&ereas  Ije  toajs  feifen  of 
ctljer  lanns,  &c.  ann  in  tljc  €nn  of  tljc  GUill,  Ije  taltejs 
j3otice  of  a  Eequelt  of  Ijis  Jfatljer,  tljat  Wowdlfcomb, 
&c.  (beino;  tlje  lanns  in  £iueftion)  fljonin  go  fo?  mant  of 
JlTue  Q5aie  of  Sir  John  ann  Edmund  lji0  'B?otljer,  to  tljeir 
Ccufin  John  Voweli,  ann  tljat  in  ©benience  to  tlje  OLUlt  of 
IjiS  Jfatljer,  Ije  is  nefirons  tljat  it  be  obferuen,  ann  requelts 
Edmund  Ijis  05?otljer  to  aa  acco?ninn:lp,  ann  after  nies, 
ann  ijio  Son  John,  ann  Edmund,  loitljont  Jffue, 

ann  Holt  €♦  J»  caijo  neliueren  tl)e  Refolution  of  tl)e 
Court,  fuin  tljnt  tljo'  as  to  tlje  lanns  in  €luefi ion  Sic  John 
ban  onlp  a  n?p  Keuerfion  in  Jfee,  pet  bp  tlje  C^lo^ns,  All  his 
Lands,  Tenements,  ann  Ijjerenitaments,  fuel)  JReijerOon 
toouin  pafs  bp  tlje  (Seneralitp  of  22Io?ns»  f  et  toljen  it  af- 
ter appears  bp  tbe  fpecial  CZlIojOS,  tljat  fuclj  general 
2ZIo2ns  ouoljt  not  to  ettenn  to  all  Ijis  lanns,  Cenements, 
ann  ?)crenitaments,  tbcrc  an  (Srpofition  ouffbt  to  be  mane 
acco?ninn;  to  tljc  fpecial  £Ilo?ns,  acco^ning  to  tbe  Eule  in 
Altham's  CTafc,  8  Rep.  fo?  otljcrtuifc  tljc  fpccial  e£lo?ns 
toouin  be  rejcsen.    Cbcrcfo?e  Ijere,  tlje  22Io?ns  Forafmuch 

as  there  are  other  Lands,  &c.  OUffljt  tO  QUalifp  tljC  general 
£2l0JnS;    ann  other  OUffljt  to  be  unncrfloon,  not  mentioned 

before,  ann  Ijc  concluncn  tbat  hv  tljefc  jjeneral  2Ilo?ns  tbe 
95ano?s  of  \'owclircomb,  &c.  nio  not  pafs,  but  tbat  tbep 
ncfccnnen  eqnalip  to  Elizabeth  ann  Margaret,  ann  gabe 
Jungment  acco?ninjj!p  fo?  tlje  Defennant, 

N  n  n  Lord 
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Lord   Falkland    ^erfus   Bertie   &   Ux',     &    al'. 

Hill.  1697. 

(  9. )     TOhn  Gary  of  Stanwell,  €((1;  ^auiitn;  iteitljec  mitt  no? 

1  vern.  333,  J  (j;{ji|^^  jmi,  jfje  2:)efenliant  Elizabeth,  nolo  tte  mifc  of 

^'  ^y  Bertie,  beinn;  fjiss  I5iece  ani3  ^eic  at  lato,  on  Sept.  lo. 

1685.  ^c  matie  W  tJLlin,  anu  tfjetebp  Oeijifeii  W  io^ano?  of 

Stanwel,  aiiB  HiUctg  ot!)et  ^ano?0  ann  lantijs,  Mwq  W 

mn  real  Cttate,  (erccpt  !ji0  ^ano?  of  Caldicot,  UM)  f)e 

tl)ercijp  ffaije  to  W  fivtnfmau  Edward  Gary)  to  Grout,  Hall, 

ant  Whitlock,  anH  tljeir  Ibetrg,  upon  Ctuft  (inter  alia)  to 
pap  toftat  2:>ebts  ann  Icgncfeg  W  perfonal  Cftate  rtioulD 
not  crtcnti  to  fatiiSfp^  ano  tl)en  in  Cruff,  fo?  tf)e  J|)onout- 
aWc  Elizabeth  willoughby,  tljE  2Z)efcnt5ant,  1)10  €oufin  antJ 
l^eir,  in  Cafe  flje  fljouID  U)itf)in  three  gear0  after  Sis 
Ocatl)  be  marrieti  to  Francis  !Lo?li  Guilford,  fo?  ter  life; 
ano  after  Ijcr  Deatlj,  in  Cafe  fuclj  ^arriap  loa^  ^ati,  to 
t^c  cloeit  €)on  of  tf)e  Lo?ri  Guilford  on  Ijcr  'BoO|»  to  be  be- 
gotten, anO  to  tlje  f?m3  99ale0  of  tije  rBm  of  fuel)  €)on ; 
ano  fo?  Default  of  fitclj  Jffue,  to  all  otber  t^c  ^om  of  tijc 
faio  Elizabeth  bj)  tljc  Lo2ti  Guilford  in  Call  ^ale^  ano  ill 
Default  of  fucIj  JlTuc,  o?  in  Cafe  fuclj  S^arciaijc  fljoulti 
i\ot  talte  Cflea,  tnitljin  tl)c  fain  tlj?ee  ^ear0,  tfjen  in  Crull 

fO?  Anthony  lLo?tl  Falkland  fOl  ILlfC,  antl  to  fjiS  fitll  anU 

otber  g)on0  in  Cail  ^ale ;  in  Default  of  fuclj  Jlfue,  in 
Cruft  fo?  Edward  Gary,  tlje  paintiff'^  ifatljer  fo?  life, 
ano  to  l)i0  firft  ann  otljer  ^ong  in  Cail  ^ale ;  anU  in  De- 
fault of  fuel)  Jffue,  in  Cruft  fo?  tbe  rigljt  I6)eir0  of  tlje  fain 
John  Gary  tlje  Ceffato? :  ann  nebifeo  to  W  'Cruftee0,  tlje 
Leafel)olti,  fubjeft  to  tl)e  fame  'Crull0  a0  are  Oeclareo  con- 
cerning tljc  ifrceljolo,  ano  nebifen  to  tbem  Us  i^oufljoio- 
(^00110  at  Stanwell,  tijat  tlje  fame  migljt  go  anD  be  fo?  tlje 
IBeneftt  of  fuclj  l^erfon,  tDl)0  bp  Virtue  otW  saiill  fljall  be 
intitlcn  to  lji0  |)oufe» 

Sept.  18. 1685.  pz  mane  a  Cotiicil,  onlp  nirccfing  fomc 
otljer  leffacie0» 

Clje  2otlj  of  tfje  fame  ^^ontlj,  Ije  mafee0  anotljer  Coni- 
cil,  rcriting,  tljat  bp  lji0  ffiJLlill  be  Ijan  appointeo  tbc  Crull 
of  lji0  real  €flate  to  be  fo?  tlje  ISencfit  of  tlje  IJjonourable 
Elizabeth  Willoughby,  in  Cafe  llje  ftoulo  toitljiu  tb?ee  g'earo 
after  lji0  Deceafe  be  laH)full)>  marrieo  to  tbe  lo?ri  Guilford. 
BolD  lji0  fillill  10,  tbat  if  tbe  fain  ^©arriaije  fijculo  tafec 
iEffea  before  i^ear0  of  Confent,  anb  if  not  aftettcatn^ 
4  (ttiben 
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(UJljtn  of  a  competent  ^qc)  tatifieti,  t()E  fain  Elizabeth  Wil- 
loughby  fljouID  IjaDc  110  'Benefit  of  t&e  fain  Cruft,  otfjec 
ti)an  t!jc  fl)0»in  Saue  fjali,  if  tlje  ^atriagc  6aD  been  weuec 
foIcinni?eti,  anti  tieuifcgi  tlje  Cuition  of  W  Biecc  to  tljc 
lanp  Wifeman,  t!)e  lo?l!  Guilford'0  S)iffEr,  aiin  focu  after 
nielli 

Cljc  99artiao;e  bettoeeii  tfje  ILo?n  Guilford  ann  Elizabeth 
Willoughby  tin  iiot  tnfee  Cffea  tnitljiu  tljiee  f  ear0 1  anti 
aftet  tl)cp  mete  elapfen,  fije  inteimarrien  toitlj  tlje  Defen- 
Dant  9^h  Bertie ;  Ijatiiitfi;  firlf  bp  Ijet  Cruaecjj,  come  to  an 

^Sreemcut  tuitlj  Anthony  10?H  Falkland,  anU  Edward  Gary, 

(tlje  Plaintiffs  Jfatljec)  tljat  tijep,  on  tlje  Cerms  agteen 
on,  fl)oulli  petmit  Ijet  to  enjop  t|)e  Cftate  -,  but  tljcp  being; 
botlj  but  Cenantjj  fo?  Life,  ann  fince  nean,  tlje  Jplaintiff, 
tije  %on  anU  fpcie  of  Edward  Gary,  b^ouff^t  W  Xiil, 
ciaiminry  tlje  benefit  of  tlje  Cruff,  Uemanninn;  an  account 
of  Profits,  ann  a  Conijepancc  of  tfje  legal  Cftate  fcom  tlje 
Cruftee0» 

^?,  Bertie  auti  bijS  Gllife  Ijan  alfo  biougljt  tljeie  Toill  to 
tlje  like  eifea.  Cljig  Caufe  Uias  IjeatD  t^  tlje  lLo?D  Cljan^ 
cello?  Somers,  amUeD  iDitlj  tljc  tU)o  Cljief  3uftice6,  ann  tijigs 
S:>aj)  toas  appointed  fo?  ttjc  Dcliberp  of  tljeit  (Dpinionsi, 

Lojt!  C»  3!*  Treby  argue5,  ana  jjabe  Ijis  ©pinion  foi 

l0?n  Falkland. 

lo?n  €.  %  Holt  tuns  of  tlje  fame  €)pinion,  Cljat  tbc 
Xill  ouffljt  to  be  Difmiffen,  viz.  ^?.  Bertie's :  ann  firft  tuas 
cleat;  of  Opinion,  tljat  all  tlje  parol  p?oof  as  to  tuljat  t^e 
Ceffato?  eitljcr  neclaren  oi  intennen  luas  to  be  nifailotuen, 
ann  tljc  Cafe  mull  (tann  confinen  to  tlje  OUill,  ann  is  to  be 
confineren  as  it  ftanns  upon  tlje  2Bill  alone  ^  ann  muff  Ijauc 
been  fo  e\)en  befoie  tlje  ^akino:  of  tlje  €)tatutc  of  ifrauns 
ann  perjuries;  fo?  bp  tljc  Statute  of  ^ills,  bj)  toljic^ 
^en  are  enablcn  to  make  COills,  ann  nebffe  tljeir  lanns, 
it  mull  be  a  Will  in  Writings  aun  fljouin  parol  p?oof  be 
anmitten,  it  toouin  intronuce  a  miijljtp  Jncertaintp,  ann 
an  infinite  inconvenience,  Cfje  laff  ^ill  of  a  #an  is 
looken  upon  as  tlje  laff  ferious  aa  of  Ijis  life,  as  to  tlje 
Difpofition  of  Ijis  eftate ;  ann  muff  be  anmitten  to  repeal 
all  fuclj  fojmec  Silills,  ann  muclj  mo?e  to  control  all  parol 
Declarations. 

%t  is  plainip  a  Connition  p?ecenent;  in  Cafes  of  Conni= 
tions  fubfequent,  tljat  are  to  nefeat  an  €ffate,  tljofe  are 
not  faijouren  in  lato.  ann  if  tljc  Connition  becomes  im= 
polTiblc  bp  tlje  aa  of  «J5©D,  tljc  Cffate  fljall  not  be  nefeat- 
en  0?  fojfeitcn,  ann  a  Court  of  Cquitp  map  reliebe,  to  p?e= 

ijent 
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Dent  tfje  Detjcftins  of  an  Cltate  -,  bi\t  cannot  reifcue  to  qiMz 
an  €l!atc  tfjat  mut  ficlfen*  C()c  Cafe  of  Fry  anu  Porter 
fg  niuc()  a  ffronijer  CafC;  auU  mo?c  p^opet  fo?  Kelief,  t()e 
ConUition  tljere  beino:  to  be  pcifo?mc0  bp  an  :jnfanti  ann 
an  Infant  too,  tijat  ftao  no  l5otice  of  t&e  Condition  in 
t^e  ^ill.  Jn  tljc  Cafe  of  tlje  Carl  of  Mountague  anH  tlje 
Carl  of  Bath,  tijete  tljc  Dubc  of  Albemarle  toljo  maue  the 
Settlement,  ano  ban  lefetben  a  Potoet  to  reuche,  pet  ba^ 
MinQ  tieo  UmkH  to  ftria  Cernis  ass  to  tbe  ^annec  anD 
Ciccumnancejs  of  ootnjj  of  it  -,  altbcutjb  bp  W  laf!  mill, 
mane  in  a  uerp  folemn  ann  oelibecate  gamier,  be  fufficient- 
Ip  etp^cffen  W  3intention  ann  Ecfolution  to  rcijolte  it ;  pet 
tije  Coutt  tDouin  not  telieue  in  tbat  Cafe;  ann  if  tbe  partp 
bimfeif,  UJbo  m$  s^aitec  of  tbe  Cffate,  ann  miubt  babe 
nifpofen  of  it  as  be  plcafen,  i$  to  be  tien  notun  to  tbe 
'Eerni0  ann  Circnmftanccsi  be  ban  impofen  upon  bimfeif, 
tbofe  tbat  claim  oi  necibe  unnec  liim,  tbofe  to  tubom  be 
Cibes  an  Cltate  upon  Cermss  ann  Connitionsf,  muft  ftann 
mucb  mo?e  obliijen  to  tbe  performance  of  tbe  Connitions 
nnn  Citcumitauceis  upon  Uibicb  it  i^  giben.  3nn  if  tbe 
Connition  becomes  impolTible  eben  bp  tbe  Sift  of  ©on,  as 
in  Cafe  tbe  lLo?n  Guilford  ban  nien  tuitbin  tb?ce  ^ears,  c? 
foon  after  tbe  Deatb  of  tbe  Cclfato?,  be  toas  of  f)pinion 
tbe  Cftate  tuouin  neber  arife,  tbere  iuouin  be  no  Eelief  eben 
in  tbat  Cafe;  mucb  lefs  is  tljere  anp  Eoom  fo?  Eelicf  in 
tbe  Cafe  in  Clueftion* 

©n  tbe  mill,  tbe  CeflatofS  Intention  is  plain  ann  er- 
pjefs,  tbat  bis  Bittt  Ibouin  not  babe  tbe  caate  unlefs  tbe 
C^arriaoe  took  Cffeft*  an  affual  $^arriage  teas  plainlp  bp 
bim  intcnnen  upon  tbe  Jface  of  tbe  WiiW ;  ann,  bp  biS  fur= 
tber  Declaration  in  tbe  Conicil,  put  beponn  Doubt.  "Cbe 
P^ofpea  tbat  fucb  C39arriap  miffbt  tafee  Cffeft,  feems  to  be 
tbe  onlp  Confineration  tbat  innucen  bim  to  gibe  tbe  Cffate 
in  fucb  a  C^anner  as  be  bas  none.  It  appears  bp  tbe  p?oof 
in  tbe  Caufe,  tbat  be  ban  a  real  !^innncfs  ann  affection  fo? 
tlje  Lo?n  Guilford  J  ann  as  be  ban  a  i^iinnncfs  ann  affeaion 
fo?  bis  Biece,  fo  it  lifeetuife  appears  be  tnas  ncfirous  to 
p2eferbe  tbe  Cffate  in  bis  Bame  ann  f  amilp.  ann  tuberr^ 
as  it  is  obieaen,  tbat  tbe  l])eir  at  Lab)  is  to  be  fabouren ; 
tbat  map  bolb  tnbere  tbe  2Bo?ns  are  ambiguous  ann  noubt= 
ful ;  tbere  fljall  be  no  ftrainen  Conflruaion  to  Uio?h  a  DiV 
berifon.  05ut  tobere  tbere  is  no  Doubt,  no  ambiguitp, 
tbe  Plea  of  l]?eiribip  mud  not  control  a  plain  ann  erp?efs 
flUill ;  ann  it  is  berp  bain,  tobat  bas  been  p?etenoen.  That 

he  did  not   intend  to  difinhcrit   his   Heir^    tbbCU  tbe  tDbOle 
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f  came  anu  Intent  of  !jis!  mill  is  to  pzebrnt  tfjc  JDckcnti 
ann  tljat  fl)e  fljouin  not  take  as  Ipziv.  SnU  (t  is  IiUeUiife 
as  nain  to  talk  of  an  Cfiuiualcnt  -,  altfjoiioD  tfjc  iLanp  map 
lie  as  tDEH  p?cferreQ  o?  atibanccB  in  Q^arriaffe  to  {^?.  Berric, 
t^at  is  no  (Stjuisalcnt  to  tfje  Ccftato?,  tuljo  ijaD  an  affec- 
tion fo?  tlje  lo?D  Guilford,-  anD  luns,  foj  ouuOt  appears, 
an  uttec  ^tranfjet  to  ^?.  Bertie ;  ann  luas  mintieD  iji^ 
Bitcc  fljonin  niarrp  tlje  lLo?ti  Guilford,  jt  is,  in  Critt^^ 
no  mo?e  an  Cqnitialcnti  tfjan  it  map  be  pjetenoeti  to  be  a 
^performance  of  tlje  Condition ;  ant>  it  tuouID  be  IjartJ.  to 
maintain,  t&at  iuf)etc  an  Clfate  is  ijitien  upon  ^onDitioit 
tljat  tfjc  Biece  matries  one  S^an,  to  fap  fijc  fjas  perfo^meu 
tljat  Contiition,  not  in  mai'i-|iin!j  Ijim,  but  in  marrping  an-- 
ctljet  ^an  ^  ann  concUinen,  tljat  if  it  luas  a  Eulc  in  (JSqui- 
tp,  tljat  Cftates  cuijijt  to  go  acco?nino;  to  tljc  mill  of  tije 
iDean,  be  muft  an^ife  tlje  Loin  Cbancello?  to  nifmifs  tbe 
Xill ;  but  if  tbis  Court  can  alter  ©Llills,  it  miffljt  be  p^opcc 
to  reliebe  tbc  plaintiff  in  tbe  crofs  Caufe* 

Cbe  Lord  Chancellor  concutrcn  ill  Opinion  Uiitlj  tlje  tbJO 
Chief  juftices,  aun  necreen  acco?ningip» 

N.  B.  Cbcre  tuas  aftertearns  an  appeal  to  tbe  ^oufe  of 
3Lo?ns :  'But  it  enncn  b^  Comp?omife* 

Bamfield  'verjiis  Popham  &:  al'.     Hill.  1701. 

HEnry  Rogers,   bp   mill,   ncbifen  W  Cftate   to  -Cru^      (10.) 
f!ees  ann  tbeir  ii)eirs,  in  €rutt  fo?  tbc  Defennant  ^'^'=^^^7' 
Popham  fo?  Life,  ann  to  bis  firft  ann  otber  €)ons  in  Cail ;  '^*^'^'  ^'^' 

but  in  Cafe  the  Defendant  Popbam  died  without  an  Heir 
Male  of  his  Body  begotten,  tbe  CrUff  tO  be  iJOin,     flun   itt 

fucb  Cafe  l)c  ryaijetbe  Cffate  toDefennants :  (Ifjt  OBill  toas 
b?oun;bt  to  (lap  dlaffe,  ann  fo?  an  account  of  Cimber  al- 
reanp  foin,  ^?*  Popham  babing  no  @on> 

Cbe  €lue(tion  tnas,  tobetber  tbe  Rlo?n6,  If  he  die  with- 
out an  Heir  Male  of  his  Body  begotten,  ga'ue  l)im  an  €(fate- 

tail  bp  Implication,  ^iin  it  toas  l}tl\)  it  couin  not  enlarge 
an  ejtpiefs  <£(tate  neuifen  to  bint  fo?  Life, 

afterioarns  Mich.  1703. 

Cbis  Cafe  came  on  to  be  argucn  befo?e  tb?  i-ord  Keeper, 
adiften  tuitb  tbe  Lo?n  Cfjief  luftices  Holt  ann  Trevor,  ann 
3^uftice  Powell,  uibo  all  unanimouflp  agreen,  tbat  ^?*  Pop- 

O  o  o  ham 
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ham  ijnn  onip  an  Cftate  fo?  life  -,  ano  tljnt  it  m$  a  fircn 

jRllIC  fit  ILaU),  tljat  an  exprefs  Eftate  for  Life  cannot  be  in- 
larged  by  an  Implication ;    fa?  e.rp?ef£j  ^O?lI0  it  map,  aS  in 

t\)t  common  Cafe,  if  an  Cffate  be  giuen  to  J.  s.  for  Lifc^ 

nnD  afteu  f)i|S  Deceafe  to  the  Heirs  of  his  Body,   that  b})  tx= 

p?efjs  mm^  eniariretlj  W  Cftate,  ann  mafeeis  Ijim  Ce- 
nant  in  €ail :  "But  it  ijs  otljcrtoife  in  tljiss  Cafe,  iDfjere  an 
e;tp?ef]£i  Cltate  fo?  life  iis  iimiteti  to  Ijim,  anD  t\is  fici!  ann 

Otijet  €)Ons!  in  Cail,  p?0^itieD  If  he  die  without  an  Heir 
Male,  0?  if  f)e  Hies  without  Iffiie  Male,  0?  for  Want  of  IlTuc 

Male;  altljo'  fuclj  ^lo?U0  ate  fufficient  to  cceate  an  Cffate-- 
tail,  pet  it  is  onIp  bp  implication,  ann  isfim  an  erp?ef0 
Cftate  fo?  life  is  not  before  limiten,  Cben  in  a  ei^lill,  an 
implication  Iliail  not  aitec  an  exp?cfs  Cftate ;  but  tuftete: 
tijere  is  a  fubfcquent  IDtWt  in  erp?cfs  ©lo^ns  to  tije 
fame  perfon,  to  tnljom  an  Cftate  fo?  life  tnas  before  ue- 
bifen,  tbat  luill  enlarge  tbe  Cftate,  as  in  tije  Cafe  of 

!  Sid.  47.       Plunkett   ann  Holmes,    0?  Wedgewood'S   Cafe   in  SiderHn  ; 

t&e  Cafe  of  King  ann  Melling  Citen^    Milliner  ann  Robin- 

1  Vent.  114.  fon'S  Cafe,    Moor  682.    Frencham'S   CafC;   43  Eliz.  Bur- 

fo.  101.         igigh'0  Cafe  Citeti  h^  Hale  j    Clerk  anti  Davy,   Rolle  839. 

Debife  to  Rofe  fo?  life,  ann  if  flje  Ijabc  ^eic  of  Jjet  Xonp, 
tlje  5)cic  to  ijabe  it ;  anjungen  tljat  Rofe  ()an  onip  an  Cftate 

fO|life»    Cro.  El.  313.   Owen  148.   Biillington  ann  Barnar- 

difton,  Debife  to  Evers  Armin  fo?  life,  if  ije  nicn  tuitfjoiit 
Mat  ^ale,  Eemainnet  ober:  Slffreen  it  ioouin  not  mafee 
an  Cftate  tail* 

ann  it  tuas  fain  tbat  t^t  Eeafon  of  tu  C&ino:,  ann  Sin- 
tent  of  tbe  Ceftato?,  as  toeil  as  tbe  Eules  of  lam  mtc 
againft  Ijim*  Firft,  JFo?  tfjat  it  is  piain  tfte  Ceftato?  in^ 
tennen  tijat  tfje  jFirft  ann  otf)n  ©ons  fljouin  tafee  b^  Pur- 
chafe,  nnn  not  by  Defcent,  ann  ti)e  JDccafion  of  tfje  p?o- 

bifO,  That  if  he  left  no  Heir  Male,  &c.   toaS  not  intcnben 

to  enlarffe  tbe  Cftate,  but  to  jjobern  ann  nieeg  tuijat  toas 
to  become  of  tlje  Ctuff,  in  Cafe  tljece  Uias  no  €)an  to  car= 
ty  it  obet  to  tlje  Plaintiff*  9nn  as  to  tlje  Objeftion,  t&at 
a  Pofthumous  @>on  tuas  not  e,rp?eflp  p?obinen  fo?,  but 
miffijt  be  hp  t&is  implien  Cftate-taiU  It  mas  anftneren, 
tbat  tuas  a  remote  Contingencp,  ann  it  map  be,  not 
tl)oug!)t  of  hy  tbe  Ceftato?  -,  be  migfjt  not  tbinh  it  ncfeftarp 
to  p?obine  fo?  a  poftbumous  S)on ;  but  manifeftip  tbouffbt 
it  necefl"arp  to  p?obine,  tbat  it  fl)Ou!n  not  be  in  tbe  Potaec 
of  tbe  ifatber  to  bar  i)is  Sion  -,  ann  tberefo?e  mane  bim 
but  Cenant  fo?  life  -,  ann  beftnes,  it  being  of  a  Cruff, 
tijat  miffl^t  ruppo?t  tbe  JRemainner  to  a  poffbumous  g>on* 
2  ^econnip 
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eeconUIp,  Jt  m$  objeaeD,  €6nt  iip  tlje  Cotiicil,  tlje 
Ceftnto?  rccitesi,  Ijc  !jau  ticUifcD  an  Cftntctnil  to  tfje De* 
fciioant*  3it  tons  anftocccti  tfjat  in  common  Jpaifancc, 
ann  m  oiOinarp  Acceptation,  tofjcre  an  Cflate  is  lyjf  s^n  to 
tlje  latljec  fof  life,  anQ  to  l)is  ficft  ann  ot&cc  ®ons  in 
Cail,  it  is  loosen  upon  as  an  CntaiJ ;  anli  is  tijc  Itriffclt 
EXvi^  of  entailing  an  agitate*  "^Sut  fecontiJp,  a  Eecital 
in   a  Mill  0?  Conicil  cannot  amount  unto  a  2DclJifi'« 

2  Venr.  56. 

€I)icriIp,  as  to  Sunday's  Cafe  in  tlje  6t5  Eepo?t,  if  Ije 
fia^c  JITue  ^aic,  Ijis  8)on  to  ijatie  it^  antJ  if  ije  nic  tuiti^ 
out  Jlfue  ^alc,  tijc  edatc  to  50  otiec :  ^Ijerc  anjunffcD, 
fit  S)on  fljoulB  Ijatje  an  €ftatc  tail  5  but  tljat  no  zm^  af^ 
feas  tljis  Cafe,  becaufc  no  crpjcfs  Cffatc  foj  life, 

3it  toas  aomittcD  tfjat  no  Caate  tail,  eucn  in  a  IDtt'Oj 
map  be  taifeu  bp  implication  j  as  is  anjuQffen  in  tfjc  Cafe 

fif  Gardner  anU  Sheldon  in  Vaughan'S  Eepo^tS,    anO  toijCCC 

ti)ttt  is  not  anp  ej:p2efs  Cffate  before  limited,  as  a  Deuife 
to  a  ^an  ann  tljc  tpeirs  of  ijis  Xonp,  ann  tljen  comes 
tie  Claufe,  If  he  die  without  Heir,  that  fljall  not  enlarge 
tlje  Cftate  bp  implication,  but  bp  ei;p?efs  Mloi^<a  it  map 
be  none ;  as  in  Lewis  Bowles's  Cafe,  1 1  Rep.  Covenant 
to  (tann  feifen  to  tlje  afe  of  a  ^an  ann  Ijis  2IIifc  fo?  tljeic 
liDcs,  Eemainner  to  tlje  ficft  ann  otljec  €)ons,  Ecmainnec 
to  tbc  5)eics  of  tljeic  ttoo  QSoniciS ;  tljctc  t&e  Ecmainnct  ijs 
erpzefs  ann  goon* 

2)ecreen  an  Jniunaion  to  ffap  eSJafie,  ann  an  account  of 
tj&at  Cimbec  toas  fellen. 

Smith  ^erfus  Tindall.     Mich.  5  Ann. 

IB  CjeSmcnt,  tlje  Cafe  toas,  Maximilian  Taylor,  being    (11) 
feifen  in  lee  of  tlje  }p)?emiires  in  Ciucftion,  nien,  ann 

left  bp  ijiS  2Ilill  all  IjiS  Lands,  Tenements  and  Heredita- 
ments, ann  all  bis  pecfonal  Cftate,  ^onep,  (Soons, 
i|)oufl)nin=(luff,  Cljattcls,  ann  all  otljeu  spoDcables  to&at= 
foeuer,  unto  bis  ^ife,  refeciiing  20 1.  per  Annum  to  bz 
pain  to  an  aims=ljoufe  fo?  efter,  to  be  niffcibuten  amongH 
poo?  Cbiin?en,  ann  to  €:too  of  tbc  moft  innigcnt  €fjilo?cn 
ttoo  grep  Coats  pearlp*  aftec  tlje  €:eaatoi's  SDcatij,  Ijis 
Cdiife  marricn  Archibald  Clinkard,  ann  tljen  lljc  ann  Ijcc 
Ji)usbann  lebp  a  JFine  ann  fuffet  a  Common  Eecouecp, 
ann  tlje  l^jemilfes  in  Clueftion  toece  fettlen  upon  tlje  Mifc 
toi  Life,  tbc  Eemainnet  to  Archibald  Clinkard,  ann  ijis 

5)eics 
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^tk^  foi  t\itt ;  tfie  lelTo?  of  tlje  Plaintiff  c!aim0  as  f^tit 

to  Archibald  Clinkard,  nilll  tlje  ClUCftlOU  IjC,  £(I'>l)tlt  Cllate 

t{)e  mtfc  m  bp  tf)i0  mm  .^ 

Gould  3*  %i)t  Satfj  an  (lEftate  in  f  erfimplc* 

1.  ISccaufe  of  tlje  perpetuity  giuen  to  tlje  aimeijourc* 

2.  Zfit  Otlo?tJ!3  feem  to  fee  placcD  fo  as  to  comp^eljenB  aU 
tijat  De  teas  luoJtO  in  tlje  Sllo^in,  tuljiclj  is  as  mucfj  as  to 

fiiUe  a  jFee^fimpIe*     i  Sand.  i8o.     Moor  873.     Hob.  2. 

3.  Becaufe  t&e  ClxUo?li  ?)eretiitament  impiietf)  a  jfee^  as 
to  ffiue  all  mj)  Lantis,  tenements  anti  Jljeceliitaments,  is 

a  jfee*     i  Jones  330. 

Powell  %  ^ije&atlj  an  Clfate  inftt,  not  from  tljeCBo^us 
in  tfje  miU,  all  mp  lanDs,  but  bp  Keafon  of  t&e  Petpetu- 
itp* 

Holt  C*  %  €>5e  j&atb  a  f  ee=fimp!e,  bp  reafon  of  tije  caiojn 
il^eretiitament  -,  fo?  if  |)e  Ijan  intennen  to  biibe  giuen  Ijer  on- 
i|»  an  Cftate  fo?  Life,  tlje  (KIo?lis  all  mv  LanDs  ann  Cene-- 
ments  tooulD  Ija^e  fufficientlj)  iniplien  a  jTrceljoin,  ioitbout 
tbe  iIIIo?li  jjjerenitanient ;  anH  tDerefo?e  tljat  Ula^n  not& 
tttaKe  ber  babe  an  Cftate  in  fee,  fo?  ha?reditas  fiffnifietb  ait 
Cftate  tiefcentiible,  as  tacll  as  tbat  tuljiclj  is  nefcenOeD,  Inft. 
6.  &  per  Curiam  Jutigment  fo?  tbe  Plaintiff, 

Bronker  'verftts  Coke.     Hill.  5  Ann. 

(12.)  T  T  PSDB  a  Special  dXnm,  tbe  €afe  tuas,  tbat  A.  be« 
A  Man  de-  V^i  fng  a  Sea-farinff  $^an,  ann  Captain  of  a  fiJelTel, 
Lands,  and  ^36  to  ffo  a  (Ilopaffe,  Bnti  mane  f)is  taill,  tobcrebp  be  be= 
after  buys  uifeu  all  l)is  <©ootis  ann  Cbattcis,  ann  all  W  lanns  ann 
J'efoitc^'"'*  <£ftate  tobicb  be  ban,  o?  fljoiiin  ijm,  to  m  euife,  ann 
the  Lands  maoe  Ijec  bis  Crecutrii:;  ann  aftertoarns  be  mane  l)i& 
bought  after  ^lopaffe,  ann  returnen  back  into  England,  ann  purcbafen 
andrddrif'  foi^^  Gavelkind  lanns  in  Kent  j  it  toas  alfo  founn,  tbat  ijc 
a  Man  devi-  fjaO  no  lanns  of  3Inberitance  at  tbe  Cime  of  tlje  ^al^ino: 
[fparticr'  of  ^^J^  ^^^" '  tbe  Deijifo?  nicn,  ann  tlje  Clueflion  luas, 
lar,  it  would  ©injctljer  tbefe  Gavelkind  JLanns  fljoiiin  jyo  to  ijis  aBife,  ann 

not  pafs;  a-    5(5  pafg  Jjp  tljC  Millt 

Itnion  in  t?c     Raymond  fo?  tbe  Plaintiff  fain,  mjt  lanns  no  pafs  b? 

ctiCc  of  Brett  tbe  ^lill,  fo?  tbat  a  Ceffato?  is  fuppofcn  to  be  Inops  conci- 

^'inpw.  ^"'  tberefo?c  l)ts  intent  ann  CDUill  to  be  fatjouraiup  con- 

■  llruen  5  fo?  tDl)icb  3  (ball  trouble  pour  lo?nfijip  tDitlj  Slutbo- 

titiZ0.     a  5:aill  is  alfo  fain  to  be  ambulatoria  ufque  ad  mor- 
tem, fo  tbat  tbeDeatl)  of  t&e  DeiJifo?  gitjes  Life  to  tU 
mm,    "vlljere  toill  ante  ttuo  ClueftionSj  firll,  ce^bctber  tbis 
4  be 
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he  ffOoD  bp  tlje  statute  of  mil\$  f  ^ecoimip,  m\)ttfitt  it 

i)C  JJOOD  bP  tlje  dUftom  of  Gavelkind? 

jficft,  n0  to  tlje  s3)tnt.:ite  of  mills -,  '€U  P?caml)Ic  fljetus 
tljat  tijccc  toasj  a  libettp  (jranten  to  eticrp  perfon  to  nifpofe 
of  ijijs  lanDis  anU  Cenemcnts  bp  Ijis  cajiU  in  Cdtitinfi:, 
nnu  ti)C  €*tatiitc  is  to  be  taUcn  iJtrp  faiioucablp  ann  bcnc= 
ficiallp;  3!  Hjoulti  tal^e  it  as  a  g>tatutc  rcffo^ing  tfjc  €am= 
mon  iato  of  tljc  Hanti ;  fo?  befo?e  tfje  Conqucft,  31  tafec  it, 
tijat  all  £an5s  mere  ncuifcible,  anti  tljat  Kent  obtaincD  from 
tlje  Conqucro?  tfjcii:  laios  ailolucti  to  tijcai,  luIjicO  Uias 
callrU  tlje  Cuffom  of  ticinTinff :  TSut  let  tljat  be  Ijolu  it  toil!, 
3  tafee  It,  tljat  tlje  etatutejs  of  OUillS  !)a)3e  been  cijct:  fa 
Dourablp  etpcimBen.  O^ut  it  toill  be  objeaen,  tljat  tljere  isi 
a  BeceflUj"  fo?  a  C^an  to  be  feifcD  at  tlje  Ciiiie  of  tlje  De- 
Dife,  to  Ijabc  tijc  lannsi  nrbifen,  otljettoife  tlje  lanOfi  tuiil 
not  pafSi  ann  tljat  on  tlje  €onm-iiSion  foine  great  ^^cn 
ia^e  put  upon  tljofc  g^tatutes,  all  pecfon0  Ijabintj  anp 
lantJS,   Ccnemcnt0,  &c.   in  S^ocap,  &c.  ^o  toas  tlje 

©pinion  of  Dyer  in  Brett  anU  Rigdcn'«3  Cafe,  Plowd.  344. 

ann  tlje  lo?li  Coke  follovoen  tljat  SDpinion  in  Butler  anH  Ba- 
ker's Cafe,  3.C,  30.  b.  toljerc  ije  is  Mct^  elaborate  in  tljc 
Conllruaion  of  tlje  g>tatutc  34  H.  8.  c.  pet  3  mult  tal^c 
ji^oticc,  tljat  tlje  £)pinionG  of  Oyer  ann  Coke  are  notljinn: 
at  all  to  tlje  IDoint  in  JutJijnicnt,  of  cither  of  tljofc  Cafes 
toljcrcin  tljep  are  citet»  -,  anu  tlje  Cafes  citcti  bp  Coke  to  Vjat= 
rant  Iji's  (D'pinion,  are  not  at  all  to  tlje  Purpofe  -,  ann  3! 
tafec  it,  toitlj  Submiflion,  tljat  tljc  lato  Ijas  Ijctn  taken 
otljcrunre,  as  tljc  Cafe  put  bp  Serjeant  Lovelace  in  Plowd. 
344.  If  3!  tiebife  tlje  03ano?  of  Dale  to  B.  ann  bis  ^cirs, 
ann  aftcrtoarns  31  purcljafe  tbe  ^ano?  of  Dale,  ann  nie,  tljis 
^moi  fljull  pafs  by  ttjis  Oltill,  ann  pet  3!  Ijan  it  not  at  tljc 
Cime  of  tlje  Debifc;  toljiclj  urns  not  nenien  bp  tlje  Court  j 
ann  luljicij  31  taU  to  be  goon  Lato,  fo?  a  Mlill  is  not  con-- 
fummaten  'till  tlje  Deatb  of  tlje  Debifo?.  3f  a  ^an  ne^ 
Uifes  to  Ijis  OLlife,  it  is  goon  fo?  tljis  Reafon,  fo?  tbougl) 
nuring  Ijis  life  Ije  couin  not  gibe  Ijer  anp  Lanns,  pet  be 

map  bp  ddiill,  quia  morte  confLimmatiim  efi,  ann  fljC  noCS  UOt 

tal^e  'till  tljen,  pet  at  tbe  ■Cime  of  malting  ann  to?iting  of 
tbe  ©Ilill  file  couin  taltc  notbing.  ^0  if  tbcce  be  an  inter-- 
meniate  Cnpncitp,  tbat  fl)all  not  Ijinnec  tbe  CffeS  of  a  QLlill, 
as  if  A.  ncirifcs  to  b.  ann  tbcn  becomes  a  lunaticlt,  pet  B. 
fl)all  babe  tbe  lann  -,  fo  i\i  our  Cafe,  tljc  ©liill  being  anv 
bulatorp  'till  bis  Deatlj,  ann  bis  Sintent  appearing,  tbat  tljc 
13lr«inti"ff  fl)ouin  babe  tbis  Cftatc,  31  tf)ink  tbe  Rcafon  ann 
tbe  autboiities  of  tbefe  Cafes  no  neftcop  tbe  ©pinions  of 

P  p  p  Coke 
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Coke  anu  Dyer.  $10  to  tlji'g  Point,  It  itiill  hz  objescti  tf)at 
tlje  principal  Cafe  of  Brett  aim  Rigdon,  Plowd.  340.  iis  a-- 
cninft  me,  6ut  t^at  is  not  fo,  fo?  it  is  but  comparing  tijc 
Cafes ;  fo|  tljeve  tljc  31ntent  of  tlje  DeUifo?  Uio  not  appear, 
tfjat  Thomas  Brett  fljouID  Ija^e  tlje  Laniis  purcijafcD  after, 
ftecaufe  tljere  tuere  ot^er  lanus  to  fatisfp  tije  ©Ilo?ns  of  tfte 
mill;  not  fo  ijere,  fo?  toe  can  (^tt  no  Lanos  but  tijefe,  fo^ 
tljere  are  no  otljcr*  it  tnas  aifo  ijeretofo^e  ijcio,  tijnt  a  De= 
53ife  to  a  pcrfon  not  in  eQe  urns  not  Uiarranten  lip  tlje  Sta- 
tute of  (DOiUS ;  but  a  DeDifc  not  in  eile,  as  to  an  31nfant  in 

Ventre  fa  Merc,  lunS  ijClH  ffCOD  11  H.  6.  13.  b))  Babington. 
7C.  9.  b.   Moor  177,  220,  639.    I  Lev.  139.     i  Ro.Rep.  254. 

31  fap  it  is  lyoot),  if  ttjcre  ue  future  ©LfojtJS,  nnti  tijat  is  bp 
fabournble  Conffruaion  of  tfje  statute,  Uiijicfj  fjas,  as  J 
obferijcij,  been  nitoaj^s  fnucurr.blv  taken* 

€)econti  point.  15v  tlje  Cuftom  it  is  carried  as  far  as 
bp  tfjE  Statute,  luljen  tljc  intent  appears,  nap  furtijer,  be-- 
caufe  a  s^if^an  map  ticuifc  lanns  Oeliifable  bpCultcm  tanquam 

catalla,  fo?  fo  are  tljc  MlOJtiS  of  tije  Mirit,  ex  gravi  querela, 

F.  N.  B.  199.  b.  fia^tbat  a  -^an  map  bifpofe  of  tfjem  tlje  fame 
UUv  as  ijr  mnp  isKpofe  of  bis  Cijatteis*  $lnD  as  to  tijat, 
if  J  oeuifc  ail  mp  perfonai  effate,  tlje  perfonal  €ffate  tuljic^ 
3  aciiuire  afterluams  iljail  pafs,  as  mas  fain  hy  Manwood, 
Plowd.  343.  anti  luns  tlje  Conitruaion  of  CioIills  befoie  tlje 
statutes  of  min$ ;  fo?  if  31  ccbife  lanbs  toljiclj  31  babe 
not,  ant!  after  purcbafe  tbofe  Innns,  tbep  fljall  pafs  5  fo  is 

F.  Devife  17,  10.  fo  iS  M.  39  H.  6.  18.  b.  Stat.  Devife,-  fo  Br. 

Devife  15.  anil  Lit.  Sec.  167.  faps,  tbat  a  S^an  map  bebifc 
lanBs  bp  tlje  Cul!om  tuljicb  be  batb  at  tbe  €ime  of  bis 
^catlj*  S»o  tbat  bp  tljefe  0!5oofes  it  ajouID  feem,  tbat  it  is 
not  necelfarp  i)t  ibouirs  be  feifet  of  tbe  lanns  at  tbe  Cime 
of  tljc  £)€bife  matie  -,  fo?  if  iM  3!ntentiou  noes  fufficientlp 
appear,  tbat  \jz  bin  intenb  to  bifpofe  of  tbem  bp  bis  MiUy 
tben  if  at  nnp  Cime  be  tomes  to  babe  tbem  befo?e  be  Uits^ 
tbat  is  fufficient :  jfo?  J  take  it  tbat  tbep  miffbt  hv  Cuttom 
nifpcfe  of  tbcir  lanbs  bp  tbeir  mills,  as  tbep  migbt  bif= 
pofe  of  tbcir  Cbattels*  @>o  tbat  in  our  Cafe,  it  is  plain 
tbat  tbe  Intent  of  tbe  Debifo?  appearen,  tbat  bis  mift 
fljouio  babe  all  bis  lanUS;  ann  tubetber  tbis  Debife  fljall 
be  taken  bp  tbe  g>tatute,  0?  bp  Cuffom,  31  bope  toe  fljall 
babe  Jutiffmcnt  fo?  tbe  Plaintiff. 

€)erjeant  Parker  fo?  tbe  €)efentiant  arguen  contrarp,  ann 

fain,  tbat  tbe  Circumffnnccs  of  tbiS  Cafe  are  berp  particti^ 

lar ;  fo?  tbe  Deuifoi  coulo  babe  no  3'ntent,  no?  no  p?ofpea 

to  gibe  tbcfe  lanns  to  tin  Debifee,  fo?  tl)z  mill  teas  mane 

4  in 
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in  1692,  anti  fte  tiicD  in  1700^  fa  tf)at  fit  iicmo;  a  @)ca-fa-- 
tiiiff  99iin,  aiiD  ffoiiiQ:  a  (Hopaffc,  f)e  IjaD  no  lLanU0,  ann 
maDe  bnlp  a  2Dcfcription  of  toljat  Ije  {jan  tf)cn,  becaufe  it 
tuas  Dcrj>  probable  Ije  mityfjt  neijcc  tctutn,  ann  if  Ije  aiD> 
ije  couID  imt  no  p?ofpca  of  anp  future  acquifition  -,  fo  tfjat 
tlji0  mm  tuagf  pro  hac  vice  onip*  Oi^ut  31  t>o  tljiuk  tijcrc 
ate  tUio  Points  to  be  confiocrcti  -,  fo?, 

1.  a  t!jink  ije  IjaO  no  potucr  to  Uifpofe  of  tijcfe  lanUiS). 

2.  3t  ooejs  not  appear  tfjat  !je  manifcftco  Ijis  Intent  fuf^ 
ficicntip  to  make  tbcfe  lanQS  paf0. 

as  to  tlje  firff;  3lt  tuas  tije  policy  of  Common  HaU),  tfjnt 
lanDS  fljouID  not  pafs  bp  CKlills,  foi  tljat  tooulO  be  tlje  ^ii^ 
ijerifon  of  tije  ipeir,  Uiljo  Inas  tl)e  Darlino;  of  tbe  lato;  but 
tf)i0  Cafe,  if  aUotucti,  uoes  not  onip  furtijer  tfjnn  anp  Cafe 
t&at  Ijas  been  pet  aQiubiicti,  fince  o?  before  tlje  Statutes  of 
tsaiiiS,  but  furtljer  tfjnn  anv  *S?ant  ijas  been  eUer  conftruct!, 

lirft,  as  to  t^e  gitatutc  of  ^illilJs,  31  map  fap  of  tljat 
as  of  all  otljer  ass  of  parliament,  tijat  tljep  are  ebec  con= 
flrueti  acco?bing  to  tbe  IauIcs  of  ti^e  Common  laiu^  fo  is 
Co.  Lit.  327.  a.  b.  anU  tljerefoje,  as  a  ^an  cannot  conbep 
bp  DeeD  in  bis  life  before  be  is  feifen,  &c.  fo  be  cannot  be- 
Dife  nanus  before  be  is  feifco  -,  anU  as  to  tbe  firff,  tbat  no 
Cffate  fljall  pnfs  befoie  be  iy^^  it  to  conbep,  vide  2  Bulft. 
304.  Tout  it  mill  be  faiu,  tijat  luas  a  pjcfent  Cftate  to  be 
conbepetJ,  but  fuppofc  tije  Cobenant  tljat  31  anb  mu  ^eirs 
fijnll  ftanb  fcifeb  of  all  tbe  lanbs  Uibicb  3  babe,  b?  fljall 
Ijane  at  mp  Dratb,  to  tbe  afe  of  B.  anD  bis  Jl^eirs,  after  mj^ 
£)eatb,  if  3i  purcbafe  otber  llantis,  no  (life  fljall  rife  to  b'. 

out  of  tbeni;  fo  i^  tbe  Cafe  of  Yelverton  anD  Yclverton, 
3  Cro.  401.     Noy  19.     Moor  392.     2  Ro.  790.     @)0  if  31 

cobenant  tbat  31  anb  mp  Tpeirs  fljall  ftanb  feifeb  to  tbe  (Life 
of  pou  anb  pxiur  Deirs  of  tbe  ^ano?  of  Dale,  anb  after  31 
purcbafe  tl)z  ^ano?  of  Dale,  no  afe  fljall  arife,  becaufe  31 
ftatJ  notbinni'  in  Dale  at  tbe  Cime  of  malting  tbeDeeb,  2  Ro. 
790.  7, 8.  tbougb  tljere  be  bab  faib  tbat  be  bib  bereaftec 
intenb  to  purcbafe  tlje  ^ano?  of  Dale,  vide  ibid,  anb  tbofe 
Cafes  are  as  future  as  a  DebifC;  ann  an  (Hfe  teas  as  muc& 
anb  mo?e  cafilp  bifpofen  of  at  tbe  Common  Lain  tban  tbe 
lanbs  tbemfelbes  -,  fo  tbat  a  Cobenant  to  ftanb  feifeb  of 
lanbs  Wc\)  31  babe  not,  anb  a  ^lill  of  lanbs  tobicb  31 
l)abc  not,  are  bab,  tbouffb  in  botb  Cafes  tbe  lanbs  come 
to  tlje  pattp  before  tbe  ^tzn  0?  mill  is  to  taUe  Cffeft*  31t 
Is  true,  tbat  tbe  Statute  of  mim  gibes  Perfons  tlic  fame 
potoer  oner  tbeir  lanbs,  Uibicb  tbep  iyar}  before  of  bifpofing 
of  Sifes  at  Common  laio,  bat  no  m'o^ct  So  tbat  as  no  (Life 

fcouia 
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toauin  arife  out  of  tfje  Mim  tof)icl&  t^ep  r)ati  not  at  t|)c 
Cime  of  raifinff  tljc  Ofe,  fo  t^ep  cannot  Difpofe  of  LanOis 
Ijj)  tlje  €)tatutc  of  min&  6cfo?e  tijep  &auc  tlje  ILanns*  31  Uo 
agree  tfjat  a  Dciiife  map  be  to  a  jpcrfon  not  in  eiie,  but  it 
11OC0  not  foliolo  from  tljencc  tfjat  J  can  nifpofe  of  Lano^ 
tuljici)  3i  ijauc  not.  :jt  10  fain  tijat  a  Deuifc  of  all  mp  JLanog 
luouio  pafs  filJ  tijc  Lan00  3i  fl)oulti  fjabe  at  tljc  €imc  of  mp 
iDeatlj,  liccaufc  a  miU  16  aniiJUlata2i''tiIiDratfj;  3!  Ootal^e 
it,  tJjat  cannot  br,  fc?  a  ^^an  cannot  pollltilp  !ja\ie  anp  spea- 
fure  0?  intention  of  a  Cljinn;  tijat  map  be  altoffctljer  contin= 
gent,  ant!  31  tl^inU  no  lanlio  fljail  piifs  bp  fuel)  axilill,  but 
mijat  be  ban  at  tbe  Cime  of  mnhing  of  tbe  (Mill,  fo?  tben 
be  luioiDS  lubat  \)C  bas,  anti  tberefo^e  map  hncio  boto  to 
friuarc  bio'  Eintinefe,  anti  fljeui  UiS  lobe  to  Us  jTrienbS; 
but  tbis  cannot  be  fuppofrn,  fo?  pofitbip  l)t  map  babe  no 
Cbouffbts  of  it;  fo?  ban  be  anp  iuioialcbgc  of  tubat  inajs 
to  bappcn  to  bim,  be  luouin  fijciu  a  l^innefs  to  fome  ctbee 
Itienns,  &c.  ann  in  out  Cafe,  as  3  fain,  it  155  berp  lifeelp 
be  luDuin  babe  none,  ban  b?  anp  Cbouubtss  of  anp  neic  !ac= 
quifition :  ann  3  take  it,  if  tbere  be  a  Difabilitp  at  tbe 
Cime  of  makinij  a  miil,  ^n^  tbis  Difabilitp  is  before  lyis 
SDeatb  rcmoben,  pet  tbe  UMW 10  not  mane  ffodn  tbetebp  -,  as 
if  an  Infant  makes  a  ©Hill,  ann  after  comes  of  ^ixc,  ann 
nies,  tbis  anill  is  not  n;oon,  i  Sid.  162.  %)0  a  2Ilill  bp  a 
j?eme  Cobert,  ber  Ipusbann  nies,  ann  flje  nies,  tbis  mill 
is  not  goon.  00  3  take  it,  tbat  a  ,^an  not  beino:  able  to 
nifpofe  of  JLanns  tobicb  be  bas  not  at  tbe  €ime  of  makinn; 
tbe  ©Dfill,  a  fubfcqucnt  purcbafe  noes  not  bcip*  3t  map 
pofliblp  be  objcaen,  tbat  in  tbe  Cafes  citen  tbere  are  perfo^= 
nal  Difabilities,  not  fo  in  ourS;  but  mp  jLo?n  Dyer,  in 
Brett  ann  Rigden's  Cafe,  takes  tbe  Cafes  to  be  gobernen 
bp  tbe  fame  Eeafon,  on  tbe  ffiHo?ns  of  having  in  tbe  @ta= 
tutc  of  mills ',  fo  is  Coke,  Butler  ann  Baker's  Cafe  5  anD 
31  bope  tbeir  £)pinions  tuiil  p?ebail  in  tbis  Cafe ;  fo  is  Moor 
254, 255.  Bo?  no  3  tbink  tbe  Cuftom  tuill  bcip  tfjem  in 
tbis  Cafe,  fo?  tbat  tbe  Cuftom  is  quilibet  feiiitus,  &c.  map 
nebife  -,  fo?  tbe  caio?n  feifitus,  ann  tbe  CKlo?n  having  in  tbe 
Statute  of  ©Hills,  fignifp  mucb  tbe  fame  Cbing,  if  it  be 
not  ffronger  againff  tbem,  as  to  tbe  Cuffom,  becaufe  tbat 
Cuffoms  anjainft  tbe  Common  Latu  are  taken  ftriaip  ■,  fo  is 
@ir  John  Savages  Cafe,  2  Leon.  208.  fo  31  tbink  if  tfje 
C£lo?n  having  be  ill  tbe  aa  tien  up  to  tbe  Cime  of  tbe  ^a-- 
kinu,  a  fortiori  tbe  i!IIo?n  feifitus  in  tbe  Cuflom  nuift  be  ticn 
to  tbe  ^akinn;  alfo*  Brett  ann  Rigden's  Cafe  tuas  mucb 
tbe  fame  tuitij  out  Cafe,  it  tons  nifo  a  KentiQi  Caufe,  ano 
4  t&e 
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tljc  Counfcl  tuccc  Kentifh  99cn,  ann  tljcrc  tons  net  one 
?SHo?B  allEiigcti  of  tfjc  (Cuftoni,  toljiclj  Uioulti  not  6c  omittcn 
if  it  ijao  fuel)  jfo?cc  as  tljcp  UiouID  giue  it  ijece*  3lt  i^  faio, 
anU  tljat  Ucrp  trulp,  tljat  F.  N.  B.  Ijas  tljefe  (I)ao?li0,  tanquam 

catalla,  in  tlj'c  Mtit  ex  gravi  querela,  anO  tlje  ©LIOlUS  Of  tijC 

mtit  are  fo,  but  tfjat  iss  not  to  be  taken  omni  modo,  fo? 
common  Lanojs  couin  not  paf0  b^  OHill,  but  ^(jattels  miijljt; 
but  it  coes  not  foiloiu  tijat  tlje  ^o?ti0  lufjicfj  pafss  Cljattcl0 
U)i!I  pafs  dJtix  Cuftomatp  eaatcsj  5  a0  if  pou  Uciiife  all  pouc 
eitate,  tljcce  all  tfjc  (Jpoone  luljiclj  pou  Ijaiie  at  any  Cime, 
fo  )'ou  acquire  tljcm  after  tlje  221111  maoe,  rtjall  paf0-,  but  if 
j>ou  Deuife  all  pour  lanns,  tf)ofe  onlp  fljall  paf0  tubic!)  pou 
Ijan  at  tljc  Cime  of  mafeino:  tlje  ©Hill;  fo  i0  Brett  anH  Rig- 
dcns  Cafe,  anti  eljen  perfonal  Cftatejs  ano  €;fjattel0,  3i 
take  it,  luill  anmit  of  a  Difference  5  as  if  3  Hcbife  all  mp 
pate,  tljcn  3  purcljafe  neiu  Plate,  anu  Hie,  tlje  neiu  Plate 
noes  not  pafs ;  but  if  3!  neDife  all  mp  perfonal  Cftate,  anti 
acquire  mo?e,  anti  Oie,  all  palTes,  bccaufe  in  tljc  laft  dafc 
tljc  perfon  nio  intentt  all  Ijis  perfonal  Cffate  fljoulD  go  to 
fuel)  a  perfon,  anD  tljat  plainlp  bp  tlje  Ciao?lis :  Tout  in  t5e 
firtt  Cafe,  Ije  couin  not  reafonablp  Ijaue  anp  fuclj  3fntention, 

Godolphin's  Orphans  Legacies  274.     03Ut  3!  take  it,  tljat  per= 

fonal  Cftntcs  can  neuer  be  anp  Ulay  a  Eule  to  QiiiiJt  m  in 
tt)c  ncnifinii  of  real  Cftates,  becaufe  perfonal  Cffates  are  in 
perpetual  #lu8uation,  ano  nol5orip  ijas  a  Eiffbt  to  tfiem; 
but  in  real  Cftates  it  is  not  fo,  fo?  t&at  tljep  are  to  tefcenn 
to  tljc  l:)eir,  toljo  is  tljc  jfaiiourite  of  tlje  lau)*  a  ^^eijife 
to  a  Witt  is  rjootJ,  fo  is  a  Cotjcnant  to  ftanti  feifcDj  becaufe 
tlje  TBaron  Ijas  tlje  Cftate  ratiicallp  in  Ijim,  loljiclj  is  aftec 
Ijis  Deatlj  onlp  to  come  to  Ijis  Uiitc ;  but  be  Ijao  PoUier  to 
oifpofe  tljereof'at  tlje  p^aUiniy,  tuljiclj  niffers  from  our  Cafe* 
as  to  tbC  Cafe  of  Firz.  Devlfe  17.  tiJbiclj  IS  faiD  to  bc  in 
Point,  3  tio  confefs  it  is  ijcrp  full,  but  31  Ho  m\^  it  to  U 
luarranteo  bp  tljc  I'ear-TSoob,  but  Br.  Devlfe  1 5.  is  riijljt, 
ann  noes  not  affcs  our  Cafe :  OBut  3  take  it,  tbat  Fitz.  De- 
vlfe 17,  &  18.  lucre  tranfcriben  out  of  Srath.  Devlfe  n.  2, 
fo?  tijere  Fitzh.  ncpennen  on  Stath.  luljo  len  Ijim  out  of  tlje 
dial'  in  bottj  Cafes ;  tljev  ncDer  go  fo  far  in  Cljancerp  ass 
tljep'ujouin  in  tljis  Cafe.'  %  is  true,  tbat  in  2  Chancery 
Cafes  144.  a  Debifc  toas  allolnen  of  lanns  Ijc  Ijan  not,  but 
tijat  luas  tuljen  Ijc  {)an  a  p?ofpea  of  ijabino;  tljofe  Innns,  fo? 
tljerc  a  Creatp  luas  on  if  oot  fo?  tlje  purcljafe  of  tbe  lanns, 
ann  aifo  Ijc  ncDifen  tlje  €)ale  of  tbe  lanns  fo?  tlje  papment 
of  2Debts,  luljiclj  tlje  Cljancerp  makes  altuaps  berp  ertenfibe* 
as  to  tbc  Cafe  put  b))  tlje  Counfel  in  Brett  ann  Rigden'fii 

Qq  q  Cafe 
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Caff,  if  3f  Bciiifc  tfje  St9anD?  of  A.  nnC  fiftec  purcfenfe  it, 
tijat  i'^iiiio?  palTeiSj  3  take  it  not  to  I'e  Lato,  fcs  tijot  none 
of  tfje  JuDijce  ijatjc  ngcecn  tijat  Cafe^  but  tlje  CDiUracp  !ja$ 
itcen  (jEin  bp  Dyer  ann  Coke,  ass  3]  ijaiJc  f^iti  bcfcjC;  pit  no=. 
niitting  tljat  Cafe  to  bz  laio,  pet  tljat  iuiil  not  warrant  out* 
€i:fc,  bccaufe  toijerc  certain  lanBjS  arc  pai'ticularip  Deuifctf, 
auD  tljcn  tlje  DeiJifo?  piircfjafcd  tfjcm,  tfjat  iljctoss  ijid  Jntcn- 
tion  pai-ticuiarlp,  tljat  IjeDiu  intcntJ  to  ptirctafetijofclanrsjS 
iinQ  Difpofc  cf  tfjem,  fo  tijat  i)Z  niiGt)t  ijatc  fomc  (Lliciu,  ana 
fo?m  a  Siursffmcnt  cf  iDi)at  ijc  teas  tJoinn:;  Intt  in  our  Cn.fr, 
nno  in  all  €afe0  tn&cre  Ije  tsocs  not  particularise  tye  lanns 
t!}at  ijc  luoulD  paf0,  ije  couiu  fo?m  no  S'utiffmcat  of  it  in 
i)i5  ^inv.* 

^£Cont3  point :  Cljcte  is  net  a  fufficient  Declaration  cf 
Iji0  intention,  fo?  tije  Eeafon  ne;t  afaoMaiO;  auD  if  ani> 
Ctjing  couio  mnhe  tljefc  lantse  pafs  from  tlje  i^eir,  it  is 
:jmpiication  onlp,  anD  an  pzit  at  Lata  is  not  to  lie  ^i(nv 
Ijenten  bp  anp  CBill,  but  bp  e.rp?crs  aLlo?ns,  toljiclj  is  a 
common  Eule^  tljere  arc  no  CSIojns  to  coniscp  an  3^n!jeri. 
tance,  onlp  an  Cffate  fo?  Life;  fois  i  Cr.  447.  fc?in€rutij 
tljc  DeiJifo?  neuer  tljougljt  to  Ija^c  anp  lanus  cf  Jnljeri-- 
tance,  fo?  tljis  ^ill  loas,  as  it  is  fcunti  h^  tlje  (Ilercicf, 
maoc  iBljen  Ijc  loas  goinij  to  ©ea,  anti  toljen  Ije  Ijnn  no  real 
Cffate,  no?,  3f  tiarefap,  tiin  l)c  euet  t&inli  of  Sailing  anp; 
anD  it  tnas  to  p?ei)ent  accinents,  anH  Hifpcfe  of  tuljat  tljeu 
ije  ijaU;  fo  alfo  t&e  moin&  Ijerc  are  couplcn  tuitlj  Ctjattcls 
anti  $|5o?tffaB:es,  antJ  fljall  be  confiruen  lifte  i  Cro.  447. 
1  Ro.  834. 14  &  9.  to  eiitenn  onlp  to  Cljattels*  OSut  if  it 
fijouio  be  talicn  to  be  a  lee  in  tlje  Deuifee  bp  tljefe  uncer= 
tain  2Bo?ns,  t&en  it  tuoulU  be  cj:clutiing;  tlje  Cl)iia?en  ijc 
migljt  aftertiiartis  beget,  tuljiclj  is  not  reafonablc  to  be  fup-- 
pcfeD  to  Ijabe  been  Ijis  intention 5  vide  Moor  832.  Clje  l\iy 
tention  of  tlje  Parties  is  to  be  fpeciallp  confsoercn  anH  re= 
gartJeH,  anU  fure  no  luljere  mo?e  tljan  in  a  WTiU  Clje 
Cufiom  tcill  not  Ijelp  in  tljis  Cafe,  becaufc  it  toas  nio?e 
Cljiince  tl)an  Defign  tljat  Ije  pttrcljafeD  Gavelkind  iLantis  in 
Kent,  mo?e  tljan  otljcr  lanns  in  anp  otbet  Place  of  tljc 
EingDoni;  but  31  Ho  tafee  it,  tljat  fuclj  a  Debife  befc?c  tljc 
g)tatutcs  of  JSHills,  coulQ  not  be  toarrantco  bp  tlje  Cuftcnu 

Raymond :  Cljc  Cafe  put by  ^crjcant  Parker,  of  Coiicnant 
to  fianu  feifen,  niffcrs  from  our  Cafe,  becaufe  an  dlfe  can= 
not  be  raifeD  out  of  a  Cljing  tnljiclj  3i  Ijatic  not*  as  to  tbe 
Cafe  of  Bit  John  Savage,  tuljiclj  U  tiUfS,  to  p?Ol!C  tbat 
Cuffoms  are  tahen  ftriaip,  31  tljinfe  tljat  Cafe  tuas  nenicD  in 
tljc  Cafe  of  Clements  anb  Scudamore  in  tljis  €omt ;  fo?  bp 
I  tljst 
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tijat  Cafe,  anti  alfo  iip  tl)e  Cafe  oi  Reve  ana  iMafrer,  i  Cr. 
CuffomiS  arc  to  he  iTafanalilp  confrriicn*  ana  as  to  tijt 
intention  of  t&c  ].3aitp,  3!  tlyink  it  appears  as  piainii'  in 
tDi0  eilill  as  in  anv  I  cijci:  faU). 

Holt  C.  3.  Jf  I^  rifDife  tlje  85ano?  of  Dale,  an3  after- 
luavDS  purcljafe  it,  fiirclp  tljeC^ann?  cf  Dale  lljail  pafs  aftci- 
mp  Deatfj.  3f  a  ^^an  DcDifcs  all  Ois  LanBS,  aiiti  nfrer^ 
tnaros  purcljafe  \no)t  LaiiGg,  tbofe  Lantis  luouin  pafs  bp  a 
iieU)  putilicatfon  ;  l-ut  nciu  as  to  tfjat  tlje  lain  is  cljangco 
fap  tljc  g^tatute  of  ifiMUiiS  anD  li)eijiii-ics,  Va'okl)  icquii'css 
aiiotfjee  Ceremoiip*  jr  I  malxc  a  Cljaiteu  of  feoifmait  of 
Blackacre,  auU  aftcnuartiS  puicOafc  it,  ant!  tljcii  inal^e  lLi= 
ijerp,  Blackacre  palfCS  ;  lecus  it  Ji  Ijat!  UiaQC  LlUCl))  tip  let-- 

tcc  cf  3ttc2nej»*  Jt  is  tiue,  tfjc  oin  Laiu  mas  uei-p  fontt  of 
Ipeirs,  but  noui  tlje  Ecafoii  is  aUriro,  fo  is  tijc  tm-,  foi 
iue  are  notu  a  traniug  Bation,  ann  "Cuatie  is  to  be  cncou-- 
ragcn,  tljerefo^e  fines,  Ueccucries,  Qfcs  anU  GllilJs  luerc 
rncouraijeD,  tljat  Craners  niiijljt  lap  out  tijeir  ^Qanep,  ana 
Ijaue  Purcijafcs,  &c.  Cina  31  taltc  it,  if  J  aeuifc  ail  mi> 
Cijattels,  ana  aftertoaras  purdjafe  a  leafe  fo?  greats,  tljn't 
toili  pafs  tljcrebj;* 

Powel  3j*  Cljis  is  a  Cafe  of  Confenncncr,  ana  to  be 
confiaerea*  31  aijrec,  if  3!  aeuifc  all  nw  Cljattcis,  tjje  Leafes 
3i  purcljafe  aftertaaras  fljall  pafS;  btit  bp  a  Deiiife  of  all 
niyCaate,  if  Gavelkind  Lanas  ialjiclj  3  piircfjafe  aftmuaras 
fljouia  not  pafs  bp  tijc  Cultom,  31  fljouia  tOink,  if  tlje  DetJi- 
fo?'s3lntent  appearea  to  pafs  tljofe  lanas,  it  luaiiia  be  p?et-- 
tp  fiara  to  controul  it. 

Holt  C  %  €ljc  Doubt  to  uic  is,  Qllljctljer  tljere  be  fufil' 
cient  C(ao?as  in  tljis  UM  to  make  it  appear  to  us  tfjat  Ijis 
intention  uias  tljat  tljefe  lanas  fljouia  pafs*  15?otljer 
Powell,  pou  remember  tlje  Cafe  of  Sanders's  SJJill,  tuljerc 
Ije  aeuifea  all  tlje  lanas  Oe  Ijaa,  oj  Ijcreaftcr  fljouia  Ijatjt, 
to  tlje  Smitij's  e2life,  ana  luc  botlj  aio  piefs  Cljief  3uftice 
Jeoffryes  to  Ijaiie  tljat  fouua  fpeciailp,  but  Ijc  taouia  not  alloiu 
it,  31  tljink  tljat  a  03an  at  tljis  Dap  Ijas  t&e  fame  ]!3otuer 
o^cr  Ijis  real  as  olicr  Ijis  perfonal  Cftatc. 

Bronker  njerfus  Coke.     Pafch.  6  Ann. 

S13etiai  Cteraiof.    31  ao  Ijcrebp  ^i\iz  to  mpStliife  all  fuclj    (12.^ 
gnr.u  oi  eums  of  ^onep,  as  fljall  be  aue  to  me  fo2  m^x- 
CCS  at  tlje  Cimc  of  mp  £)eatij,  ana  alfo  ail  fuel)  lanas 
ana  CcnenientSa  ana  nU  my  Cffate  tuljatfoe^er,  toOcreof  3! 

mw 


244 DEVISE. 

fliali  be  poircffcn  o?  inlicKcti  icitlj,  o?  fljnll  in  anj)  imfc  liclonir 
tci  nic  nt  tf)C  Ci'me  of  mp  Deatl),  &c.  ut  llipra. " 

Broderick  fo?  tlje  Plaintiff  fiiitJ,  tljat  Ijcuc  tfjc  tra:iifE  bj) 
Deviifc  of  nil  nip  €(tatc  fja0  a  iTec-fnnplc,  fo?  a  DcI^iTc  of 
all  mv  €f!atc  catn'ej?  a  ^cc,  if  tljc  ©cuifo'i  IjaD  a  ^tt. 
ILaiiBS  ate  DcDiCable  as  a  €Oattel,  bptlje  ©tatntc  of  (Iijiil0, 

fO|  lanD0  iDCtt  \}£)iitAbU  b])  €uliOni  tanqnam  catalla,  Fitz. 
Devife  ii,  20.     Co.  Lit.  in.  a.  i.  ailU  iLanDS  DcliifablC  bl> 

(Cuftom  nii0!)t  be  tJcuifcU  hv  IPntol,  i  Oc  562.  3f  one 
tuu0  feifeD  at  tlje  €inie  of  tlje  DeUiTo?'0  Dcatb,  it  ms  fuf- 
ficient,  anB  it  teas  net  neceffatp  f)e  fljoulD  be  feiTeti  at  tljc 

Cime  of  tbe  ©Kill  niaUe*      44  Alf.  35.  F.  Prefcription  36. 

ifo?  tW  Rcafcn  a  a3an  map  nebiTe  to  lji0  tmik,  Scd.  i6«. 
ano  a  3'ointcnant's  Deiufe  is  not  gooD,  SzQ:.  287.  quia  tefta- 

mentum  morte  confunimatum  eft.     Jf  a  JeiHC  Coliett  DCb(fe0, 

aiiD  aftet  becomes  fole,  tljis  is  not  goon  tuitljoiit  a  neto  Pub- 
lication, tljete  beinu  an  Jncapacitp  at  tfjc  Cimc  of  tlje  fi3a= 
liinn;.  3f  3  tiel3ife  to  tljc  CljilD^en  of  A.  tW  toiil  not  onip 
menD  to  tlje  Cl)ilt«?en  tljat  A.  Ijas  at  tljat  ^ime,  but  fuel) 
as  tc  fljall  aftettuattis  Ijaue,  %t  3  DcDife  tlje  c?9ano?  of 
Dale,  aiiu  aftcrluatns  purcljafe  it,  tljis  is  ffooo,  per  Love- 
lefs,  Plowd.  344.  Cljis  Ujas  ffooH  bp  t&e  Cuaom,  becaufe 
nip  31ntent  appeats^  fo  in  out  Cafe,  as  to  tlje  S)tatute  of 
COHills,  tfie  mota  Having  m\  not  affeS  us,  if  it  luouin,  fute, 
as  Ijas  been  fain  bp  ^i.  Raymond,  it  UioulO  Ijaue  t^e  fame 
ceffea  in  tlje  Begatiije  as  in  tlje  affitmatiije  Claufe  5  Once 
tijat  €)tatute  an  (Life  fufpenten  map  be  nebifeti*  i  Leon.  258. 

q  Leon.  154.      Dyer  315,  16.      Jf  31  DeiJife  all    tlje  <©00l!S 

iDljiclj  a  noil)  Ija^je  in  fuclj  a  Eoom,  anti  aftet  3  put  in  otljec 

<^ootis,  tfjep  fljall  pafs. 

Holt  €*  J.  €)uppofe  tl)e  DeDifee  put  in  otljet  ©ootis  f 

Broderick :  %  tDill  fap  notbiUQ;  to  tl)at,  it  map  be  a  jfrauti. 

S)ic  Edward  Northey  fo|  tlje  Defcnoant;  31  tljink  tlje 

2eo?n  Having  in  t!)e  statute  of  mills  Ijas  been  fettlen, 

ann  tbat  toas  cbet  tefrtaineti  to  a  pjcfent  IRigljt*    Jt  bas 

been  tljougljt  ann  Ijelti,  tbat  a  C^an  coulD  not  b^  anp  moiXi^ 

contjep  anp  lanus  toljiclj  be  Ijan  not,    2  Ro.  790. 7, 8.  antt 

9utljo?ities  citen  h^  €)etjeant  Parker.    jTo?  tlje  iFounDation 

of  a  span's  Potoer  is  tlje  ^aiiiuff  of  tlje  lanns  5  ann  3! 

tl)inU  people  fljouin  be  cautious  of  latgc  ConfftuSions  in 

fuclj  Cafe,  fince  ^ens  3]nl)etitanccs  nepenti  upon  it,  3j  tljink 

it  is  agteen  on  all  5)anns,  tljat  a  iDebife  of  all  mp  eitate 

tDill  not  cattp  atoap  lanns  lufticlj  31  Ijabe  not;  ann  Coke 

ann  Dyer  Qiu  tl)e  true  Eeafon  of  tljc  3'un[jment  in  Brett 

nun  Rigden^s  Cafe  to  be  on  tlje  tmoiti  Having,  ann  not  tbe 

I  3^ntent 
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3'ntent  of  tlje  Pnrt)»  -,  fa  10  3  Co.  3 1.  a.  b.  luljere  Jjc  faP0,  a 
69an  fijcuJD  {ja\)C  an  Cffatc  at  tJjc  Cime  of  iuiitins  0?  pufa* 
lifl)i!TU.  I  R0.618.  6, 7,  8.  3  Cr.  493.  3  De'oi'fcc  cantiot 
Dcnife,  bccaiife  ijc  fjae  but  a  Eiiyfjt  -,  fa  a  Q3an  cannot  celiife 
a  Eeljerfton  IpOiclj  is  DifcontinucH,  Cr.  Cha.  405.  Snt)  tijo' 
iljc  S)tatute  of  MiU0  b^ingis  in  a  netu  MJap,  pet  it  is  to  tic 
conftrucQ  bp  tijc  Rulcc  of  Lnto,  anU  Ijc  tljat  coulO  not  ffi'antj 
cannot  hv  tlji's  nciu  lam  Deniff,  as  Jnfants  ann  jfenic  Co- 
ucrts,  tijcuglj  tfjcp  arc  pcrfcne  Ijaliiniy,  becaiifc  tljey  arc  im 
capacitiitm  bp  tijc  Common  LaUi.  3  Co.  3 1.  a.  3  Cr.  525* 
d)c  ifoim  of  pieaoinn;  in  all  tijc  entries  is,  tljat  A.  luas 
fcifcu  in  Icf,  &c.  anU  bciuii'  fo  fcifcD  CcuifcO;  anH  tljclaiu 
is  bc(!  fenoiun  bp  plcaoino:*  3  Cr.  530.  €ljc  Cafe  put  bj> 
©crjcnnt  Lovtlefi  luas  onip  fo?  Ijis  Client;  anD  tlje  Cafe  of 

Yelvcrron  ailU  Yelverton,  3Cr.  401.  iS    DircSlp  COntrarp  hi 

tlje  Cafe  of  a  Cotienant  to  ftann  fcifcD,  lofjiclj  is  aitoaps  as 
fauourablp  conarncB  as  a  Dcliife,  tfjougl)  a  parol  iOz'oi^z 
nn'ffljt  be  n;oorj  bp  Cuffom,  pet  it  can  be  {jooU  onIp  fo?  luljat 
Ijc  ijaD  at  tfjc  Cimc  of  tlje  De\3ifc*  9ntJ  it  is  a  receii)CD  ©-- 
pinion,  faps  Coke,  tljat  tijc  CSLIill  takes  its  Cffeft  from  tlje 
^afeinij*  3s  to  luijat  inas  faiD,  tijat  bp  Cuftom  lanus 
lucre  ne\3ifablc  tanquam  cataila;  it  luas  Mh^  true,  tijat  a 
i^an  IjaD  a  13oU)cr  to  nifpofc  of  ijis  lanns,  as  of  Ijis  Cljat^ 
tcls,  but  tIjat  Docs  not  make  out  tbat  Ijis  ILanDS  were  De- 
hifablc  as  Cljattcis  lucre,  ann  eijcn  in  tIjc  Cafe  put  bp 
Broderick,  tuijcrc  2  tJcUifc  mp  <55aorJS  in  fuel)  a  Eoom,  onn> 
t^ofc  (^oons  luljicl)  lucre  in  tlje  Eoom  at  tlje  Cimc  of  ma'= 

fein0  pafS;  Swinbiirn  of  Wills,  418.  3nt!  tljOUfflj  it  tuaS 
fain,  tIjat  a  S^Cbifc  to  an  Jnfant  in  Ventre  fa  Mere  is  ffOOU, 

toljicb  31  agree,  pet  t&at  is  notljino;  to  tljis  Cafe,  it  noes 
not  appear  tIjat  Ije  nin  intcnn  to  conbcp  tijis  teal  eifate,  fo? 
tbc  miw  luas  mane  in  1692,  ann  Ijc  nien  in  1700 ^  ijc  mane 
it  luljen  be  luent  to  Sea,  ann  (jan  no  Cbouffbts  no?  31ntcnt 
to  purcbafe.  Xcfincs^  tljc  2Bo?ns  0?  jl5ature  of  tljc  Cbinff 
is  apinit  pou,  fo?  it  is  tbe  common  jro-?m  of  a  teaman's 
©Hill,  luljiclj  can  nebec  carrp  lanns,  feeing  couplcn  luitl) 
fjis  (Sriagcs,   ann  otijer  Cljattcls*    i  Cr.  4^7,  449.  Wcl- 

kinfon  ann  Maryland.     CljC  ([Sill  Of  tbC  iLo?n  Cljicf  SJUltlCe 

Sanders  inas  to  tIjis  CffcS,  ann  JeQftrycs  luas  fo  Clear  in  it, 
tIjat  Ije  iDouin  not  fuffer  it  to  be  founn  fpecialfp* 

Holt  C.  ^.  31  uias  in  tfmt  Cafe  of  Sanders's  Ul%  ann 
cannot  agree  luitij  pou,  %it  Edward,  fo?  31  luqiiin  be  DerM 
ffian  to  Ijabe  ban  it  founn  fycciallp.  Jf  A.  ncbifcs  a  f^oufe^ 
ann  after  purcljafcs  it,  luill  it  not  pafs.^ 
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%k  Edward  Northcy;  Bo,  acCO^tiltlff  tO  Butler  miH  Ba- 
ker'iS  CnfC. 

Holt  C*  J.  Miljrit  a  fgnn'0  Jntci^tion  is  plain,  toljp 
fljoalD  It  not  pafiS,  foj  tljc  (Klo^f  Having  in  tijc  ^-'tntutc  of 
dlifis  113  no  mo?c  tijan  tlje  Irstu  implies,  tfjcrc'0  not  n 
mon\  of  ecifm  in  t|)c  Qlliil,  nnu  3  tDiuk  tijc  aioto^  in  it 
nie  )}£xv  loofc. 

Powell  3^.  31  tOClt  tljC  Cnfc  put  bp  Lovelefs  in  Brett  ann 
iligJcn'jj  Cnfc  to  'uc  laU),  fo?  loljcn  !)e  partfculruip  men= 
tion,Q  aCljino;  iDljicIj  !jc  One  not,ant!  afttrtunrtis  pui-clj'afcs  it, 
it  ic,  3!  tfjinft,  tije  fame  Cljinn:  ae  if  Ije  ijata  it  at  tije  €ime 
of  ^aiu'nn;  tijc  KLIiii,  fo?  Ijid  Intent  is  plain* 

Holt  c.  31*  tlje  (r(Llo?U0  (?jonl5  be  ijerp  plain,  but  tfjere 
3  tIjiaU  tijem  uncertain* 

Broncker  njerfus  Coke.     Mich.  6  Ann. 

C 13- )    Holt  C*  J*  |~\€Iit]ereti  tlje  ©pinion  of  tJje  Court :   die 

1_J  are  all  of  Opinion  tlje  ^elsife  i?j  i)oiti  ass  to 
i)i0  lannjj,  not  but  t^at  tlje  mm^  arc  full  enougij  to  pafsj 
SLanDg,  but  becaufc  Ije  ina^  not  fcifeti  at  rlje  ^inic  of  tf)e 
Dcbife  matte ;  ann  U)c  all  agree  tljat  Ije  intcuDeD  tljelanns 
lljoulD  pafe,  but  all  tlje  lannjs  Ije  fljoulD  Ijatse,  are  not  fuf' 
ficient  CDiLio^Uss  to  pafs  tbem,  fo?  bp  tbe  Lato  Ije  can  gibe 
no  Lantijs  but  fucb  as  Ijc  Ijati  at  tlje  Cime  of  $^afeing  tljc 
M-lill ;  ano  tljo'  tljefc  Lan50  ttiere  in  Kent,  j)et  as  to  tljiis 
]pQ\\\t  it  is  tljc  fnmeCljing  as  if  tljep  Ijan  been  onlv  Debifable 
bp  tlje  statute,  tljo'  a  2Itiii  Uoee  not  tafee  (Effca  till  tl)E 
Deatlj  of  tlje  C^al^er,  pet  'tis  a  ©Kill  from  tlje  ^^alunn:,  un= 
lefs  it  be  reboheb,fo  tbat  if  tljere  be  a  Difabilitp  at  tlje  Cime 
of  tlje  ^al^ing,  tbo'  tbat  Difabilitp  is  remobcti  bcfo?e  tljc 
Deatlj,  pet  tlje^Oill  fljall  not  be  Ijein  goon,  as3nfancp,lu-- 
nacp,  0?  Coucrture,  unlefs  tljcre  be  a  neiu  publication,  to 
iDljiclj  fince  tlje  S)tatute  of  Irauns  anH  IPerjuriciS  tlje  fame 
aieremonp  is  reciuifite,  viz.  figning  anD  attefting;  tljofc  31 
mentioncri,  'tis  true,  areperfonal  Difabilitics,  anli3  liuolu 
no  Eeafon'tuljp  a  real  Difabilitp  luill  not  Ijabe  tljc  fame  €f= 
fea ;  tljis  UiXiXl  as  to  tljcfc  lantis  can  Ijabe  no  Inception,  anD 
if  fo,  tljen  pou  tnill  Ijabe  an  €n5  tuitljout  beginning,  'ttciU 
be  faiD,  tbat  it  migljt  begin  at  tljc  Cimc  of  tlje  purci^afe, 
tol)iclj  3!  tenp,  fo?  tljat  fi)urcbafing  anD  £)ifpofing  are  bif- 
fcrent  aas^  pou  muft  in  picabing  fap,  tljat  Ije  luas  feifen 
in  Jfce,  anH  being  fo  fcifeti  biD  bcbife*  Co.  Entr.  602. 

Raft.  Entr.  274.  to&CrC  'tiS  a  Chilli  ^^"0  €uftom  •,  fo  i^  34H.6. 
I  6.  a. 
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6.  a.  'tiG  tnif,  tfjat  Ipi'calsinii'  noes  not  mafec  tfjc  Intu,  pet 
tl)C  conltant  dlnp  of  l^lcnninff  10  fti-onn;  CiJi'ticnce  of  tlje 
Latn ;  it  tuajs  ot?jf gcti,  tijat  lann^  lip  t(jc  Cudom  arc  tie- 

l3(fabiC  tanquam  catalla,    nilD  fo?  tfjat  F.  N.  B.  199.  B.  laas 

citcD,  antJ  tfjat  (JSooDS  nnn  CijattcJs!  map  pafs  bp  a  Zilill, 
tljo'  tf}c  Ceffatc?  fjaD  tfjcm  not  at  tlje  d'me  of  tfjc  DciJiTc, 
to  XiiWi)  tljc  fame  dutijojitp  giUfS  an  iSlnfioct;  fo?  tijcrc'ti? 
not  fatn  tijat  ijc  map  Cffpofc  of  €cncmcnt0  gcncralfp,  but 

tIjat  Ijc  map  ClTpofC  of  tcncmcnta  fua  tanquam  catalla  ;    fo  if 

tijcp  arc  not  fua  at  tijc  'Zimt  of  tljc  SDifpofinn:,  tljcp  arc  not 
luitljin  tljnt  Eulc,  fo  tIjat  tljcp  mnft  be  fua ;  focrg  10  a  ijreat 
Difference  bctiueen  a  real  aiin  a  perfennl  Cflate,  tije  one  i3)er-- 
manent,  tije  otJjer'^ranfient;  'tteotiin  not  be  reafonable,  tfjat 
a  €rat)efman  fijouiri  be  obifsen  to  maUe  a  neui  Ctlill  as  often 
as  !je  cljangcs  ijis  OootiS  into  5g'onei>,  oj  IjiS  ^onep  into 
©ootJS  j  but  toljcn  a  f!9an  purcljafes  a  real  €-ftate,  tljcre  'tis 
rcafonabic  !je  fijoulti  mahe  a  mill  if  Ije  Ijns  a  a3inti  to  nifpofc 
of  it,  fo2  tbe  iaiu  fjas  appointcD  one  to  fuccceti  in  tfjc  real 
€ftatc,  but  none  to  tlje  perfonal  ^iTate-  but  a  late  €)ta- 
tutc  ijflS  appointeo  an  i^Bminiftrato?  to  Oiftribute,  fo  tfje 
2:)ifpoiiticn  of  tijem  arc  Different;  if  3i  ticbife  Lanns  to 
one,  tlje  Debifec  immeniatcli'  on  mp  SDeatfj  fijall  Ijabe  it ; 
but  if  3  Ucbifc  fo  mucij  Q3anc)'',  tljc  2Debifee  cannot  Ijabc 
tfjiS;  but  it  is  in  tlje  (£.recuto?  til!  fjc  alfents  to  tlje  Icffacp, 
fo  tbat  tljc  lato  appoints  an  fpeir,  but  'tis  t&c  €e(latb| 
appoints  an  €,recuto?;  3!  5o  not  unDcrtakc  to  jutigc  of 
Cljattels  real,  becaufc  it  belongs  to  another  lato;  but 
if  A.  ban  a  €ollen:c  leafe,  nun  b.  jjiucs  it  atuap  bp  Qllifl, 
anti  after  be  noes  purcbafe  it  from  A.   %  nottbt  it  tuouin 

not  pnfS.  Vide  Goldsb.p3.    March  137.  Co  maUC  tljiS  t£lill 

goon  is  to  maliC  tljc  purcljafc  repugnant,  fo?  tljc  dlill 
ffilies  it  to  tljc  mitt,  anti  tbe  J^urcljafc  to  bim  nnti  Ijis 
^eirS;  ann  tljcrcfo?e  3!  no  not  boin  tljc  Cafe  in  Vlowden, 
put  b^  Serjeant  Lovelefs,  to  U  lato,  viz.  A.  nebifcs 
'Blacfe'acre  to  B.  ann  bis  Dcirs,  ann  after  purcljafes  it,  3i 
bolti  b.  Hjall  not  babe  it,  ann  tlje  Cafe  39  H.  6.  li^.b.  Br, 
Devjfe  15.  no  not  tuarrant  tbat  Opinion,  (to  U)ljicfj 
Powell  Rfftecn)*  3f  a  vjijan  fcifen  in  iTec  is  nilTeifcn,  ann 
tben  nebifes  tbe  Lanns,  ann  tben  re=enters  ann  nice,  tlj? 
lanns  fljall  pafs,  becaufc  hv  tbe  lle^entr)?  tf}t  I/ilfeifm  is 
purgcn,  ann  rebeds  ti)z  dilate,  nnn  be  map  bzing  Crefpafe, 
ann  fo  tije  g^eifin  bp  tbe  Ec-entrp  map  be  fain  to  contiiuie 
in  tbe  ^Tiffeifcc,  1 1  Co.  5 1.  b.  38  H.  6.  28.  a.  b.  ann  fo  be^ 
ino;  feifen  Ije  map  nifpofe,  but  in  tbe  Cafe  at  IBar,  tbe 
purcl}afc  iaas  mane  eiQ:bt  Fears  after  tbe  OCUfl,    Jf  a  tom 

grofsJ 


248 


DEVISE. 


giUejs  atnnp  Ijis  .^ano?,  mm  aftertnatHjS  a  Cenancp  ef= 
cf)cat0,  t^nt  ^cnancp  paflejs  ajs  pait  of  tlje  S^ano?:  %o  a 
i^nn  fcifto  of  a  Ecucrfion  cji'pcaant  upon  an  <£ffatc  fo? 
life,  5el3ucsi  ft,  ann  aftcrtuatns  Cenant  fo?  life  \iies,  antJ 
tijcu  tijc  €cftato?,  [Kt  it  paffES;  fo  if  lanDsi  arc  DcUifeti 
to  €U)0,  ann  one  of  tljcni  t)ic0  before  tfjc  Ccftato?,  tijc 
^f)ole  fball  QQ  to  tijc  €)Uttiiuo},    anjuriffrii   in  C.  B. 

16  Car.  2  Bridgman  being  CijlCf  JufilCC ;  Co.  il\  tl)e  CafC 

Of  Butler  anti  Baker,  laps  n  great  gitrefd  upon  t!)e  ^o?D 
Having,  but  5  Po  uot  tCiUe  it,  tijat  it  Does  nepenti  fa  mucfj 
on  tDe"iIIlo?ti  Having,  nj3  on  tije  iclaturc  of  tljc  Crijinn;,  anti 
tbere  all  tijc  Jutigcs  in  tljc  Crcfjcquer^Cbinnbet  iiGteeti 
toitf)  Ijim,  ant!  Ijfte  Jutignient  ougijt  to  be  fc?  tfje  Dcfen= 
bant.  I  ft,  l^cciiufe  a  caill  is  a  mill  from  t&e  S^abinff, 
uulefs  it  be  rc\]ol{cti.  iblp,  Ceftato?  nuift  be  feifcu  before 
Ije  can  cifpofe*  jUlp,  £Jpon  tbe  Difference  bettneen  a  real 
ano  perfcnai  Cftate,  4tfjlp,  Xecaufe  tOc  Uiill  is  rcpuff= 
nant  to  tiie  Purcf^afe* 
juUgmcnt  fo?  tljc  DefenUant, 

Buckenham  ^verfm  Cook.     Mich.  6  Ann. 

(  14.  )  rrieanient  of  llanos  in  Kent,  upon  Not  guilty  pieatieD, 
LLt  t&c  3!urp  finti  a  Special  aerDiff,  €bat  t&e  Ccffato? 
upon  tljc  30  of  May,  1692.  maUc  ijis  caill,  in  luljiclj  be 
tooH  l5otice  of  bis  jyoino;  to  Sea,  anH  fo?  ifeac  of  a  fuunen 

3Deatlj,  Deljifetl  as  foUoUietb,  I  do  hereby  give  and  bequeath 
unto  my  Dear  Wife,  JFranCCS  0i5UCl{enbani,  all  fuch  Sum  and 
Sums  of  Money  that  now  are,  or  fhall  hereafter  become  due  to 
me  for  Service  done,  or  otherwife,  and  alfo  all  my  Goods  and 
Chattels,  Lands,  Tenements,  and  Hereditaments  whatfoever 
which  I  now  have,  or  (hail  hereafter  have,  at  the  Time  of 
my  Death.  And  I  do  appoint  my  faid  Wife  to  be  my  Execu- 
trix, of  this  my  Laft  Will  and  Teftament.      $ln5    tbcn    tbe 

lurp  fino,  tbat  tbe  Ceftato?  at  tbe  €inie  of  ^afeinff  bis 
^liUill  Uias  not  feifetJ  of  anp  LanUs  0?  tenements ;  but  tbat 
cijjbt  pears  after  be  rcturnen  from  Sea,  Sir  George 
Wheeler,  anti  otbcrs,  being  feifeti  in  Jfee  of  tbe  lantis  in 
Eiueffion  belu  in  Socage  anD  of  tbe  Mature  of  (jjabelfeinu, 
tiin  conbep  tbem  to  tbe  Ceftato?  anti  Ijis  ^eirs,  bp  tubicb 
be  became  feifcti  in  ifee,  anti  tbat  be  Uieti  toitbout  re'publiib- 
ing  W  taiill ;  ann  tbep  fiiiD  furtber,  tbat  tbe  Cetlato?  bao 
ttDo  Sons,  A.  ant  E.  ant  tbat  A.  tiiet  toitbout  Jilfue,  ant 
B.  enteret  ant  leafet  to  tlie  plaintiff. 
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SOc  £lucllioii  10,  oriOct&ci-  tfjofc  ILniitis  na  pafs  to  tlj^ 
Dz'oikz,  tljc  2:)fUifc2  not  faci'iiQ;  fciTcr!  of  ti):ai,  imi  in  anj> 
luife  intitico  to  tfjcm  at  ttjc  Ciinc  of  ^akinn:  O10  &'(  :^ 

iJ0l.  Raymond,  nUlOllg  OtljCC  Cljlltff.fi,  ni'gllCD  tO  tljC  fCl-- 

lotninn;  €ffcS : 

Clje  ailill  of  a  Q3an  is  luljat  Uc  tuouID  \mt  m\t  after 
Ijis  Dcatlj,  I  Infi.  iii.a.  3it  IS  l5iit  amliaIato?p  titl  Ijis 
IDeatlj* 

^Ijid  id  not  a  Ccrm  fa?  I'cars,  Ibljiclj  \mv  ht  tiifpofcti 
of  bp  Ciiftoni,  tut  u  jfi-ecOoib  eftatc  infjicf)  inap  be  t-irijofca 
of  b;»  dliil.  4°  Aif.  41.    C2il)y  map  not  a  Deuifc  of  lantis^' 
iDljicf)  a  99an  Oatij  not  at  tijc  '€mc  of  tOc  Drin'f:,  be  as 

0000  as  a  I^cliifc  to  Q5an  not  in  dfe.  031)  Cuffoni  a  C^au 
map  tJCliffe  Inniis  uilnclj  Ijc  Ijatij  not  at  tfjc  iLimc  of  tlje 
DcimTc,  as  ijc  may  Cljattcls. 

£I!i)crc  a  93an  unncc  age  maizes  fjis  CClill,  anti  brram:jJ 
of  fiiil  age,  tdat  iZIiK  luitOout  RcpubiicatiGi!  WAl  be  of  na 
CffeS,  bccaufr  (jc  luas  not  capable  of  iDrliifin^'  at  tfjc  Ciiuc 
luljen  be  mai3e  bis  iKlilf.  OSut  in  m^  Cafe  it  cannot  be 
fain  tijat  tbe  Cedato?  ir.as  not  capable.  Litr:  Scd.  idS. 

Com.  341.  Brett  anti   Rigdcn,    Fitx.  17.    2  Chan,  Rep.  144, 

1  Chan.  Rep.  39.  31  aiyrec  tljat  a  mill  auifr  co^opecate  at 
tbe  €ime  of  tbe  a^ahinn:,  02  elfe  it  loill  be  of  no  effcff, 
3  Cro.  6S.  Dyer  319.  tnbcte  a  ?dm  matic  bis  dlil!  antJ  be- 
came Non  compos,  11  H.  6.  12.  Bro.  tit.  Devi'e  32.    j  Co.  9. 

1  Roll.  214.  I  Lev.  135.  Moor  404.  1  And.  139.  i  Leon. 
354.  256.     Manning  U.  Andrews,    i   Roll.  Abr.  39a,  400. 

2  Roll.  Abr.  790.  4  i,eon.  2.  Mhttt  a  C^an  5eUifrtb  alt 

tbe  (^oobs  tbat  be  batb  in  fitcb  a  Room,  ann  fomc  Cime 
after  l)t  batb  mane  bis  dliit  be  puts  feberal  otber  ©oooij 
into  tbe  Eoom ;  tbofe  tbat  lucre  aftertoarbs  put  in  fijaU 
pafs  bp  tbis  SDcbifc,  as  toe»  as  tljofe  tbat  lucre  in  at  tbe 
Cime  toben  tbe  Deuife  luas  mabe.  3X  a  C^an  maUe  \)i0 
miU,  nnu  bcuifctb  all  bis  ©oons  anti  Cbattels,  anti  after 
purcbafe  a  JLeafc,  tbis  Mill  i$  pof,  ann  tbe  leafe  notb 
pafs. 

Sir  Thomas  Parker  contra.     Z  mill  OUffbt  tO  be  COnffrucH 

in  jfabour  of  tbe  rpeir.  32  H.  8.  Inft.  327.  anti  as  mucb  ais 
pofiiblu  it  map,  in  jfabour  of  tbe  Common  Halu.  34  H.  8. 
Dyer  354.  Dere  in  tbiS  Cafe  is  dlant  of  poluer  in  tl}z 
Debifo?,  be  not  bcinn;  feifcn,  lubicb  bears  fomc  Eefcm^ 
blance  to  tbe  Cafe  of  a  Eent=cbarrie.   36  H.  8.  2  BuUh  304. 

Dodor  and  Srudent  17.  a.    1  Inft.  42.     Hob.  132.   Com.  144, 

a  afe  map  tai?e  €ffea  in  fiitiiro,  3  Cro.401.  but  no  Gfe  a^ 
rifetb  lubere  a  ^an  batlj  no  poireiTion.  Goulf.  15c.  2  Roll. 
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790.  2  And.  12.  T  Sid.  162.  iSinjerc  nn  infant  of  muxtp 
fttit<}  cf  ^Qt  makes  a  ZSliil,  nut!  crlnTctfj  lantis  iirfcir  fie 
!)ati3  an;?,  it  is  of  tfjc  rnme  CfTcS  in  laiu  Uuti)  t(]is  (^^-.iiC; 
Butier  ahn  Baker '0  Cafe,  3  Co.  30,  31.  is  not  pai-aiid  iDiti) 
tlji^,  fo?  tijcrc  teas  an  intent,  tiiit  Ijcrc  is  not,  it  fccina: 
cigljt  ^ears  after  lie  mane  {)t3  CSiilf,  tijat  Ijc  pttixfjafcli  tijig 

Cftute,  Cije  Cufiom  of  Gavelkind  Lands  EG'  faiD  tO  00  a= 
lonU  fell!)  tljenu  Godol.  Orph.  Legacy  294.  lantJ  map  bz 
iseiufet!  hv  Cufiom,  anti  bp  tfje  @>tat.  Swin.  61.  i  inft.  pS.b. 
office  of  Executor  505.  51  DclnTe  Of  aH  lan50  in  rrcncra!, 
fi«a(l  Oc  intenBen  of  no  otijcr  i antics  but  idydt  a  $^i3an  fjatlj 
at  iljt  p^eCcnt  ^  tljere  is  a  fitniiamcntal  Difference  liettocen 

a  De'jife  of  JLanBe  anU  of  >DOOt!0.  Dyer  319.  i  Leon.  256. 
jManning  \1»  Andrews,  Moor  50,  54.  39  H.  6.  18.  Bro.  Devife 
15.   Staih.D-vife  II,  12.    Mich.   28  H.  6.   Allen  54.  lip  tfjCfC 

0500^0  tJjrre  ie  no  Opinion  Hjat  a  Qxncral  Dcuife  of  lanBs 
is  {TGct!*  Cpctn  tije  m^m  of  a  e:^!!!  map  be  conflrufn  if 
tfjep  tio  not  Bifinfjerit  tfje  i^)eir,  vide  i  Roll.  834.  Mcor 
83  2". 

Sir  Edward  Norrhcy  ad  idem :   ^fjc  ^BO]ti  (Having)  if,  a 

material  OLlo^ti  in  tije  Statute  toljicfj  iji'ozts  PoiDcr  fo? 
tijc  cpaUinn;  of  a  mHU  fo?  a  Q9an  miifl  be  a  pcrfon,  ha- 
ving at  tijc  Cimc  tijat  ijc  makes  Ijis  OLIi!!,  becaufe  tfjat  is 
tijc  ifounnatiott  cf  l)is  Poluer*  a  ^an  tijat  cannot  giijc 
li)>  SDcetJ,   cannot  iji^z  hv  Mill.   Com.  343.  3  Co.  31.3. 

Roll.  Ab.  7,  8,  9.   3  Cro.  493.    Jones  457.    (Klfjen  a  ^vM  iS 

Biffeifeti,  l)t  cannot  lip  ijis  ^Oiil  lieDifc  tijofe  lanns  of 
luijicD  Ije  is  tJilfeifetJ*  a  93au  cannot  neisife  a  Eeiserfion 
.  tIjat  iscifccntinuen:  QnU  tijis  Cafe  gees  faitijer,  fo?  Of^ts 
toas  onlp  a  i3onUnlitp  of  ijauiuD:;  as  liefo?e  tfje  Statute, 
a  C^an  miffljt  Qi'oc  bp  Decn,  fo  noto  h^  tl)t  Statute  ije 
map  ffiijc  lip  MliH  -,  tljc  one  falls  unoec  tljc  fame  Eules  of 
Laiy  as  tlje' otter*  Infants  can't  Deiiifc,  tW  tfjep  (ja'oCi 
becaiifc  tijep  Ijaue  not  a  Capacitp.  f  02  a  a3an  muff  be 
capable,  anb  ba'uinn;,  c?  effc  ije  cannot  grant,  anti  canfc= 
queutlp  can't  uebife,  5  Co.  32.  a.  3  Cro.  526.  Co  ticbifc 
luljat  a  95an  ijatb  not,  is  contrarp  to  all  Eules  of  Laiu ; 
fo?  in  piealJing  it  mud  be  fain,  tljat  Ijc  luas  feifen,  anti  br= 
ing  fo  feifeti  dedit  &  devifavit.  ^  Uiill  muff  be  compleat 
tuljen  'tis  mane,  0?  no  otljer  ^a  tuill  make  it  fo.  3  ft3an 
map  cobenaut  to  ffanti  feifeti  of  a  Keberfion  in  fnturo,  but 
not  of  a  JReberfion  taljicf)  be  l^jall  babe  in  futuro.  2  Roll. 790. 
CljeCafein  3  Cro.  401.  is  taken  to  be  boiD,  anb  it  boto 
Teem  like  tbe  Cafe  of  a  2?cbife,  3  Co.  29.  Butler  anb  Baker ; 
tbe  fame  in  Moor  401.  pi.  255.  3  Cro. 423.  Fuller  anb  Ful- 
I  ier. 


DEVISE. 2££ 

ler.  a  SSHiU  uiuil  'oc  ccnffciicti  acco^tiinn:  to  tlje  3intent  of 
tijs  €caut{i>,  tjut  tl}cu  tljat  muft  lie  ruicri  ijy  Latu.  M 
Woi^^j  tu?3iVirociicr  in  a  ullili,  licino;  anionn;  Chattels,  tuiit 
ht  of  tijr  Ulic  j?latuvi\ 

Powell  3*  C?  ©?a!ir  miiff  tt;!;c  its;  €ffeg  pjctcntlp,  Init 
t\jz  Jntcnt  cf  a  Crftato?  in  ijio  GIli'lI  IjatO  a  great  'Si\M> 
cncr,  anu  t!)i0  is  revocable,  luJjcrc  a  $^an  bp  i)\s  U.\iii 
ijiiice  tantfjs,  fopino:  Blatkacre  luijic!)  3i  intcuu  to  purcljafr, 
tl)is  i£>  a  gnou  Dciufc. 

Holt  C»  3u  3'f  a  f^nn  ticlsifc  an  V^mik  hv  Bamr,  ann  ar 
tfr  purcfjafc  tljat  Ipoufc,  it  Ijas  been  ijclti  to  be  n  uocn  Dc^ 
D(fr. 

€1)15  Cafe  bciuB"  fclicral  ^imrd  avrcuct!,  Holt  C  J*  tijis 
'CTcrm  r5c{ii>ri-cn  tljr  £'pimoii  of  tlj?  UUjd!c  Court:  Udt  arr 
ai!  of  Opinion  tijat  tijc  lauBS  Co  not  pafs  bp  t()ig  eCtili, 
tijciuxij  IOC  m  aiTiTC  tfjat  tijc  ciIlc?B0  arc  fufficicnt  to  pafij 
tljcni;  pet  tijc  'v^ffiatoj  net  bcinjt  friCcti  of  tfjcm,  i;.y  Lam 
coiilB  not  UciJifc  tljcm,  notun'tljiTantiiniT  it  luas  ijis  litUf nticu 
fo  tn  Do.  Jf  a  fl3an  uvM^  Us  Dliil!,  anti  Detjifctf)  tiya 
iT^fjidj  Ijc  bfitl]  not  at  tijc  Cii-ie  cf  tIjc  Dtbifr,  tfjat  £,aiU  i0 
ijoisi,  fo?  Ijc  cannot  gt'oc  tl).;t  luijicO  ijc  Ijatlj  not  attljr  Ci'mc, 
aitijoinxi)  it  be  an  Cfrnte  ticiiifablc  bP  Cnffoni,  o?  fje  ijatf)  a 
potocr  to  OelnTc  by  tijc  Statute.  €Ocnn;!j  a  (Mill  Botij  not 
talic  Cffcs,  fo  as  tn  pafd  tije  InntJ,  'tiiJ  tljc  Deat!)  of  tljr 
'Ceftato^  pet  tijcre  is  a  Difpofitian  ajj  foon  as  tlje  UliiU  (fJ 
matiC;  anu  tijcve  is  no  CIS  reouifite  bctlucen  tfjc  Stjahinij 
ann  tljc  Deatlj  of  tbc  viTcftato?,  to  niahe  it  a  tompleat  IIM. 
3f  tijcre  be  a  x)ifabiUtp  at  tije  Cimc  of  nialung  tlje  Uliii,  Hob.izj. 
if  it  be  remobeD  befo.^e  tl}c  Deatb  cf  tljc  Ceffato?,  pet  tlje 
mm  is  uoiD,  if  it  is  not  republifijcn  after  tlje  Keuioiial  of 
tIjat  Difabiiiti'.  as  if  an  infant  C2  .feme  Ccbert  make  a 
&Ml\,  tijere  is  a  i?ifabiiiti> ;  antJ  if  tye  j5arty  Jiic  before  tl>c 
CClill  is  repnblilljeD,  tijat  OL^ilt  is  uoiD,  aftijouffb  l)C  0.2  fijc 
IiDe0  to  ljai}r  a  Qifporing  PoUicc;  becaufe  it  is'  i3ciD  atiljc 
€inic  of  mrd^iiuT,  anU  tljc  Heniolia!  afteriuarDS  toifl  not 
maUc  ic  ijooti.  I^oly  in  tijis  Cafe,  fjere  is  a  reai  Dffabilitp, 
ann  in  tfje  otOcr  but  a  perfonal,  ann  it  cannot  be  fain  tf^at 
a  perfona!  Difabilitp  10  greater  tljan  a  reai.    Force  ann 

Hcmhling's  Cafe,  4  Co, 

€be  laiu  of  England  is  plain  as  to  tfjis  point,  not  cn^ 
Jp  tuljcre  Laniis  are  nnsifabie  bp  tJje  €;tatute,  but  aSfo  bp 
tij?  €'uiloiii.  €(}?  PiCtVuiiHT  is,  tfjat  tije  Ceilato?  teas  feiTcn 
in  fee,  ann  being  fo  rciCen  nin  nifpofe.    Coke  Bnt.  602, 604, 

Raftars  HnL  274.     54  H.  6.  6.  a.      tZrilDUgl)  13!efining  no  not 

\mU  a  laiD.,  ,5>et  it  is  0  great  Cliinencc  of  laiu,  ann  tiint 
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(X3CU3J3  tijnt  Ijc  fljciilti  be  fcifcD,  Jt  Ijns  been  obirffcn,  tfiat 
lantt^s  tieinfalilc  bp  Cuflcm  niffrr  fccm  tfjofc  t!c\}ifnl)Ir  h)j 
t!)C  etatntc,  bccr.ufc  tljcp  arc  unjiTulifc  nss  tSuotiQ  anti 

CljatlClp  I  nntl  fO?  tjjiiS  PurpofC  lUslS  Citcn  F.  N.  B.  199.  Se- 
cundum conluctudincm  in  tadem^  &c.  lutjlCf),  I'^y  they,  lljrlUS 

ttnit  11  ^an  map  ncDife  tijcm  tljouijlj  Ijc  Ijati)  tijcm  not.  '£0 
tijis  J  nnruier,  CIjc  Culfom  is  not  tljnt  Ijc  njnll  nffpcfc  cf 
terras  &  rcncmenta  gciicru?!}),  but  tljCJ)  IlUift  be  lua,  Oiiti  tijCl-e 
is  a  STiffcrcncc  bctlDf en  GCOattiis  nnO  a  real  cSfliitc  5  102 
tfjat  of  Coiittcls  IS  not  firct!,  fo?  a  a3iiu  ranp  one  Dap 
iniDc  a  threat  Cftr.tc  in  ©ootiS,  anti  tijr  ncrt  it  map  be 
cijangcti  into  Ci3oncp,  anu  tljcn  a  ©an  vcovdXi  be  cbiigcp.  to 
mafec  a  ncui  ([([{ill  almoa  ciierp  IDap,  CGuSa  ijc  not  riifpcfc 
cf  tijofe  CljattclS  Jje  ijati  not  at  tije  ^iuie  cf  iijc  Dei3ife; 
but  a  real  caatc  is  aUiuips  tfje  ramr.  anti  tljere  is  Rn= 
ctljer  Difference  betuircn  a  real  anti  a  perfonal  €{tCii£,  fo? 
tljc  llaU)  Ijntf)  nireaco  [lalu  a  real  Cnate  fljail  go,  but  in  a 
perfonal  €fiate,  tljc  Latii  fjatl)  not  appointen  anp  one  to 
lUCfeetJ,  but  hv  tijc  ©tatute  tbc  CiDmtnifirato?  is  to  tiifparc 
of  it  in  Eigijt'  of  tbc  iDcceafeti  •  vubicij  is  but  a  DiteSion 
ijoto  ije  fijall  acminiUcr ;  tljat  tbc  lalo  Oatb  appointen  an 
©tuner  to  fucceeD  in  tijc  one  (Siafe,  anu  not  in  tlje  otljer, 
3f  a  ^an  Ijatb  a  CoUege  ILeafe  in  tbe  ®ano?  of  D.  anti  an= 
otljer  neijifc  tfjis  bp  mHi,  anD  after  purcljafe  tlje  leafe,  tljat 
luill  not  be  ijooti,  luijiclj  is  ftronffcr  t&an  tl)e  p?efent  €afc* 

March  137.  Southward  anti  Millvvard.     Goldsb.  93.  a  ftronij 

Cafe*  jt  is  to  be  obferbeD,  tljat  Ijere  loas  no  Republican 
tion  of  tbe  2Ilin,  fo?  tben  it  Uioulti  babe  been  fufficient  to 
j)abe  paifeti  tljofc  lantis,  if  it  bat  been  acco^tiinu  to  tljc 
g^tatute  of  Jf rauHS  anti  13erjuries  -,  anti  to  niabe  tbis  a  netu 
^lill,  it  muft  be  nelu  figncD  ann  teffeti*  '^\)t  dafc  of  Brett 
anti  Rigden  in  Com.  341.  31  fjoID  not  to  be  lalu,  fo?  tljc 
Jutiument  tberc  is  ffiben  becaufe  it  tuas  tlje  Ceftato^'s  Jn= 

tent;  anti  tlje  39  H.  6.  13.   Firz.  tit.  Devife  p.     Bro.  tit.  Dc- 

vife  15.  luljiclj  are  tberc  citeti,  arc  not  as  in  tljat  CTafefaiu 
to  be.  M  a  ^an  \f)  tiilTeifeti,  anti  in  tljc  Cime  of  l)is  JDif= 
fcifin  niafees  ijis  tiaill,  anti  after  rc=entcrs,  tljat  Cdiill  is 
ncoti,  fo?  bP  bis  Ee  entrp  \}t  Ijatlj  purgeti  tbe  DifTeifm,  anti 
fs  fcifct!  to'  nil  Intents  anB  purpofcs  luOatfocbcr,  anti  Ije 
map  Ijabc  Ijis  ^ftion  aijainfi  tlje  Dilfeifo?  fo?  tljc  mean  pro- 
fits'. 38  H.  6.  37,  38.  1 1  Co.  5 1.  Lyford'S  Cafc ;  but  tbat 
is  not  lifec  tljis  €afc,  foi  Ijcre  Uias  not  Jus  in  re,  no?  anp 
piobabilitp  to  Ijabc  tbc  €ffatc.  anti  if  fuel)  a  craill  as  tljis 
fi)Ouin  be  a'tiiutiijeti  n;ooti,  it  tooulD  iK  of  ban  Confequcnce, 
nuD  a  Caufc  of  great  Confufion ;  fo?  tljert  t^c  ®on  in  tbc 
I  life 
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Life  of  tf}C  JFatfjrc  miffljt  Difpofe  of  fji's  fatfjcr'seSdntCj 
nno  if  fje  nico  after  I)Tsi  f  atljer,  tljat  tuauiu  be  soon*  3'f  a 
^an  Imtf}  a  BeDcrfion,  Dp  fjis  fillill  Ije  map  pafG  tfjat  iii 

PofTcflton,  as"  Davis  fliiD  Kent  16  Car.  2.  (n  C.fi.     :jf  a  ^ail 

!)atl)  a  O3ano2,  anu  truifc  it,  aun  before  Ois  DeatO  a  'Cc^ 
itancp  ffcljcat,  tijis  Ccnancp  tui'll  pafs  bp  t(je  iTtHil!,  bccaufc 
tlje  i^aim  is  OcUifct),  airu  tfjat  is  l^act  tijcrcof,  niiti  not  a 
niffcrcnt  C[)uid:»  'Clje CSIo^ns  of  tfjc  j 2  &  34  H.  8.  arc,  any 
Pcrfori  having,  but  a  i^uii  map  Difpofc  Of  a  pccfonal  CHait 
bp  Ijid  dlili,  tljouglj  Oc  be  not  a  pcrfoit  fi.iiJinn:.  mc  arc 
all  of  ©pinion  tljat  tfjis  &Iiill  ijs  not  gocu  fo?  tljc  lanns?  in 
ClueSion. 

Powell  :j*  m\)tn  tlji0  Cafe  teas  nrjTucn,  I  tfjougljt  tfje 
coin  miffljt  be  goon  ;  but  31  ija^c  finer  irarcijcQ  tljc  isoohcf, 
antJ  cannot  finu  one  Cafe  to  confirm  tlj«t  ©pinion ;  fo?  tljcp 
all  agree,  tljat  a  ^an  muft  be  ©Urncc  of  tljc  lanD  at  tiiz 
^ime  of  maftinD;  of  Ijis  mi\U 
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Price  'verfus  Langford>     Pafch.  i  W.  &  M. 

Tlpcrc  tuasi  a  S^pccial  acrtiia  in  CjeSment;  it  toad    (i.) 
founn,  tljat  J.  s.  taass  fcifen  of  Lanoe  in  JTce,  as  '  show.  ?», 
Ipeir  of  tt)e  part  of  tljc  ^^otljer,  nnO  Ijc  ann  Ijis  ^^' 
©iiifc  leDieD  a  line  luitlj  (LSlarrantp,  to  tUio  otfjcrs, 
aiit!  tljep  b^  t&e  fame  hnc  grantcti  anu  rcntiereD  to  Ijiui 
anti  Ijici'CBife,  ann  tljc  ll^cire  of  tljcir  tiuo  'Booie^,  Ee-- 
maintier  to  tljc  pjudbanu's  riffljt  pms.    Cljc  Sluctfion  Ijerc 
tnas,  if  tljiG  Din  alter  tlje  DiCcent,  o?  cljanijc  tljc  ecftate, 
fo  as  to  make  tljC  rpcirjs  bp  lji0  jFatljer  inljeritnblc  t 

3lt  tons  infilfcn  fo?  tlje  Plaintiff,  tljat  tlje  Difccnt  toajs 
not  altcccn  bp  tlji0  •  tljat  tl)e  Jfine  alters  no  c^ffate,  but  it 
temainen  ajs  it  itias  before :  ifo?  tlje  laiu  fljail  rejes  tlje  netu 
Citic,  ann  juntjc  tljc  Ipeir  in  of  tljc  oin*    05nt  it  tuas  an=  i  un.  ^^. 
ftocren,  tljat  tljic  notlj  alter  tijc  oclfatC;  fo?  tljc  firfl  inftitute  ^^^p;  ^^j- 
is  erp?cfij,  tl)at  h^  a  Rc4nfeoffmcnt  Ijc  takes  as  a  neto  pur^  ^H 
cl)afcr» 

Holt  €*  %  %f)i^  id  an  €flatc  in  tljc  Conufee,  ann  tljc 
Eenncr  is  a  netu  purc&afe  5  ann  t|)c  Cafes  of  afcs  come 

T 1 1  not 
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not  to  It,  fo?  licfo?e  tljc  Statute  tficp  uicte  Init  ^Ijiniys  in 
€ciiiftv.  3It  10  n  ConUrpancc  at  tlje  Common  laiu,  tJje 
Conufoi  notu  cla(mis  unncc  tlje  Eenticc  ^  auD  tljis  line  ann 
Bcnccr  mal^e  a  Icoffmcnt  anH  Ec-fcoffmcnt  nt  Common 
jlatD  to  altct  tijc  Difcent* 
Junjjmcnt  iuass  Qim\  fo?  tijc  Dcfcnnant^ 

The  LelTee  of  Carter  'verfas  Tafh.  Hill.  6  W.  &  M. 

( «•  )  JB  Cjcamcnt,  Holt  €♦  J*  Ijcin  tijcfc  pointy  fo?  tatu;  iff, 
1  saik.  241.  j^  2!f  LclTec  fo?  fears  be  mane  tenant  to  tlje  PrcTcipe,  Op 

leafc  of  a  f  rccljom  to  fuffer  a  common  Eeroucrp,  lip  tfji's 
Far.  73.      tIjc  Cerm  10  not  mergcn,  but  p?efecueti  anti  leUiucD  bp  tfje 

eninniy  of  fo^met  Eiffljts  in  tlje  €)tatute  of  27  H.  a.  of 

atilp,  3'f  a  Cetmo?  leup  a  fine  come  ceo,  &c.  tf)i£j  fljall 
not  bar  Ijim  in  tlje  Eeuerfion,  fo?  ijc  map  aijoiti  it  bp  pica 

of  Partes  tinis  nihil  habucrunt.     3DIP,  IS  Difcent  luljicf)  tOllS" 

Co.  Lit.  141.  €ntrj>,  ouiTljt  to  be  an  immeniate  Difccnt*    €:()erefo?e  if  a 
^'  Jfemc  Di(rcifo?ef0  tal^e  iJ)usbanD,  anti  Ijatij  3iirue,  nno  nies^ 

nnti  after  tlje  j^usbnnn  tiies,  tlje  £)ifcent  to  tljc  Wiit  Does 
not  taltc  aiuajP  Cntrp,  betaufe  tlje  Sintcrpofition  of  tSrenant 
bp  tlje  Curtefp  Does  impetie  it*  4tljlj',  Couerture  to  auoiD 
a  £)ifcent  ouffljt  to  be  continual  from  tljc  Cime  of  tbe  £)i^ 
feifiii  to  tljc  Difcent,  fo?  if  a  jfeme  be  fole  at  tlje  Cime  of 
tlje  OilTeifin,  0?  of  tlje  Difcent,  0?  anp  Cime  intecmctiiate, 
Ijcr  Cntrp  is  not  p?eferueD,  bccaufe  ffjc  Ijati  an  Cppo?tunitp 
to  enter  anD  p?etient  tljc  Difcent*  (Upon  t&is  laff  point  tlje 
Plaintiff  tuas  nonfuiten*    i  Inft.  338, 24^,  353= 


Mich.  5  Ann.     3|f  a  Dcblfc  be  to  tbe  5)cir  at  latu,  paping  fuclj  anli  fucft 

Mod.caf.     legacies,  &c.  aim  fo?  Default  tbcreof,  tbe  Rcmainncr  0- 

Der,  tlje  ^jeir,  'till  Default,  is  in  bp  SDifcent,  anti  t&e  otljcr'^ 

a  cro.  590.    Jntereft  is  h^  caiap  of  C.rccuto?p  Detiife :  anO  fo  it  uias  in 

i  Cro,  161.   (jj^ffj  ^j^  Pell  gj^j,  Brown's  Cnfc,  iDljcre  tlje  lee  tons  Oeuifeli 

to  one  t&at  ioas  not  ^eir,  tlje  Remainner  to  Ijim  tljat  toajs 

S?eir,  tljere  tf)c  ^tit  toas  aojuOffcti  in  bp  Difcent* 

CliUe  Borough  Englifh. 
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Sutton  'ver[i4s  Sparrow.     Mich.  6  VV.  dc  M. 

A 515  ^piJcal  of  ^^i5urt!fc  de  morte  viri  tunsf  cnrrfcti    Q  I  ■) 
noUni  to  lie  tricH  nt  Ni(i  Prius  in  Yorkaiirc  Jaft  CiG  c.ifesvv.3. 
fijcs  ;  tljc  appcUant  OiQ  not  put  in  tljc  Eccoro  to  ^J- 
nv  tf)C  Iffui^  anti  nolo  m  Counfrl  fo?  tljc  Dcfcn= 
tiiint  motjcti,  tout  tlj?  appeal  not  beinij  tcicn,  it  m^  citljcc 
a  j^onfuit  0?  a  Difcontiniuincc. 

Xiit  Holt  d.  J.  lu^is  of  Opinion  tijat  it  Tund  nrftlKr, 
but  o^UcrcD  tijc  Appellant  to  pnu  Colfs  fo?  not  mwQ  on  to 
^rial* 

Hunt  "jerfis  Burn.     Hill,  i  Ann. 

ACcnant  in  €ail  of  an  €ffatc  Icin'cs  n  jfine  to  tlje  afc   /,2- ) 
ofanotljcr,  fo?  Ijicilifc,  luitfj  marrantP;  after  tuW  •"'"^•'•^• 
Ije  levies  a  iTinc  to  tfjc  Clfc  cf  Ijimfcif  anti  Ijis  rpcics,  tuitlj 
C2Iaccantj);  anO  aftccluartJS  barjjainjs  anti  fells  to  one  anU 
ijis  l^jcirj). 

Holt  C.  J.  OclD,  tljat  t\)t  fit(!  Jfine  mane  a  IDifcontinu' 
ance,  but  it  tuas  onlp  fo?  tfjc  life  of  tlje  firft  Conufee,  be* 
caiife  tlje  Ui?onijful  eftatc  tijnt  caufeo;  tlje  Difcontinuancc, 
iuajs  but  fo?  bis  life,  anc  tbc  Difcontinuance  coulD  remain 
no  longer  tljan  tbat  (!5ffatc:  Clnn  tijc  feconti  jfine  coulu  not  i  co.iniL 
enlarge  tijis  Difcontinuance,  fo?  tlje  Cftatc  raifeD  bp  tljc  ?JJ- 
fine  returncti  back  to  tbe  €onufoi,  anD  tberefoje  of  Con^ 
fequencc  tlje  caarrantp  luljiclj  luas  nnnerctJ  to  it  uiass  ertin-- 
CUifljcQ. 

KnightV  Cctfe.     Hill  l  Ann. 

Action  of  tbe  Cafe  beinrx  b?oun:fjt  aijainft  Knight  bp  a  ,^il'\. 
tu^ono:  Bame,  tije  Dcfennant  pleaneu  in  Abatement ;         ' 
Opon  tbis  tbeJiJlaintiff,  lultljout  pjoceetJing  furtljcr,  b?ouffljt 
a  ncto  3aion  airainff  \)m  bp  l}i&  rigbt  l^ame* 

'Bp  Holt  €.  3\  Clje  ii)laintiff  fljcuia  firft  Ijabc  tiifconti. 
itueti  W  firft  aaion  ^  anO  it  luill  be  too  late  to  Oo  it  after 
anotber  i^aicn  plcaben,  f02  tbc  Difcontinuance  toill  relate 

onlp 
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onlp  to  tlje  -Cimc  of  its  bms  entercn  on  tf)t  Ecco^n  •,  fa 
tfjat  upon  Nul  tiel  Record  it  tDlU  fac  Rffaiuft  tftc  paiiitiff. 
carthcwis;.  ,  3lf  8  ipiaititiff  Ucliiiit  lit  %u,  to  a  Plea  in  a&atemcnt, 
J  Show.  2J5.  tjjj;  g^^l't;  10  tiifcontinurn ;  ticcaufe  t^e  iDeuutrter  in  OBar  is 
no  ^nitatt  to  tljcpiea  in  !3batcmcnt ;  anu  a  Difcontinunncc 
in  l?act5  IS!  a  SDifcontfnuancc  of  tlje  ©n^ole; 

^ce  Continuance. 
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Anonymus.     Trin.  3  Ann. 


I  §«ik.24fi.  Per  Holt  C«  3It     ;A     Xare  Cntrp,  tDitf)Out  an  Crptilfionj 
» ^''|.3S5-  /%     niahCQ  fiiclj  a  ^eifin  onip,  tftat  tfte 

i'."-  ^"-  '^'-  j\  ^^^  ^'"  atJfunue  f)im  in  poffcfilon 

I  And.  154.  -*"    -"^  tf)at  !)a0  t!)e  Eigfit;  anO  fo  arctfje 

1  Leon"  Va°'  ^^iM  IntraVit  &  fuit  inde  feifit'  prout  lex  poftular,  tO  i)t  lUI-- 

ow.  96.       UcrflboU  in  fpeclal  C^crnfas*    OSut  ft  mi  not  tno?lt  n  IDif- 
feifm  0?  abatement,  tuitDout  aaual  etpulfiont 
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^erfns  Goudier.     Mich.  1 1  W.  3. 


( 

Cafes 
321. 


I.  )      A     at^otucH  asi  Tdtiim  foi  Eent ;  W  being  OSailiff  10  Hot 
w. 3-    z\.  ttauerfable*    Per  Holt  €♦  3!* 

Vafper  i;fr^J  Eddows.     Pafch.  12  W.  5. 


(2)     '-p^e  Plaintiff  tjffiraineti  a  'Beaff  Damace^feafant, 
I  s«ik.  2.48.    j^     jjj^j,  pjj^  jjjj^^  jj^  jjj^  Common  PounU,  from  iobence 

tlje  'Bead  cfcapeH  tuitbout  bis  affent,  be  not  being  fatfjjfieo 
fo?  tbe  Damage ;  tben  tbe  Plaintiff  bjing^  Ctefpaf£i  foj 
b^enltinff  W  Clofe,  anU  tteabing  noton  W  <^?afis,  &c. 

2  Holt 
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Holt  C*  J.  Cljerc  toa0  a  Cfmc  loljcn  tfjc  ptatntiff  coufu 
not  IjaDc  anp  ^^ion  fo?  tOi0  €rcfpnf0,  tijat  10,  icljilc  tl^c 
'Bcaft  tuais  in  tfjc  PoitiiD,  niiu  it  ltjn0  tlje  plaintiff's  JFatilt 
to  put  ()im  in  a  li*)ounD  toljiclj  coulo  not  Ijoio  litm^  alio  it 
fsi  t!je  Diarainct'ss  pouno*    Jf  a  Dlffrcfg  Dies  in  tf)c  PonnD,  i  roii.  Abr. 
tlje  aaion  tciJiijes,  fo?  tljc  Difftefs  fnilcD  bp  tijc  da  of  ©an  ^  J??- 
'ti!3  otijeriuifc  toOere  it  efcapes,  efpcciallp  unlrfs  it  be  niaue  cri!  Tfe^',47, 
to  appear  tijat  tljc  l^laintiff  tuas  in  no  iDefauIt,  Uiljicfj  is 
not  none  bete  ^  ann  Ijis  oton  Default  ougJjt  not  to  entitle 
i)im  to  anotfjct  aaion  02  Hemerip,  ann  tljctcbp  fubjea  tijc 
Defenoant  to  a  nouble  puniibntent  fo?  tbe  fame  Caufe. 

3if  a  Diffcefs  fo?  Damage^feafant  niejj  in  pounti,  0?  c=  p,fch.  ,i 
ftapes,  tbc  partp  fljall  not  Diftcain  de  novo,  but  if  it  toerc  w.  3. 
fo?  Ecnt,  in  citbec  Cafe  be  map  biftrain  de  novo,    efcape  Jj?'  ^^*  ^° 
of  Cattle  out  of  l^ounb  is  not  lii<e  €fcape  of  p?ifonet:  out 
of  ©aol  5  fo?  if  tbe  l^ounti  be  not  jjooU,  tbe  Diitrainant  map 
be  W  oton  Iteeper,  anb  put  tbem  in  W  ouju  l^ounb,  but 
te  cannot  be  l^eepec  of  I)is  lp?ifoner4    Cberp  l?)ounb=Ii\eepec 
fs  tbe  ^ecbant  of  l)im  Uiba  impounb^  tbe  Cattle,  pro  hac 
vice  J  bp  Holt  C,  3!* 

@ee  Leafes. 
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Brown  verjiis  Shore.     Pafch.  i  W.  d:  M. 

Motion  fo?  a  p?obibition  on  tbifi  S^uijgeftion,  tbat  C  i) 
tl)c  amiiinifltato?  of  one  bpino;  inteftate  befo?e  » show. 2, 25. 
Diffcibution,  fueb  fo?  tbe  Jnteftatc's  ^ime-, 
anb  tbat  no  Eijrbt  toag  bcftcb,  but  onlp  a  Ipamt, 
anUDircaion  to  tbe©?tiinarp  to  biffribute,  anb  confcquent' 
\p  it  muft  be  to  tlje  nert  of  !^'in  at  tbe  €ime  of  tbe  Deceafe, 
anb  not  at  tbe  Cime  of  tbc  Difttibution* 

In  another  Term.  Holt  C*  3*  It  ffibeiS  a  p?efcnt  Jnteteff ; 
tbc  aa  of  13arliament  i^  tbe  fame  as  if  tl)t  }p)artp  bab  mabe 
bis  Mill  to  tbisj  Cffea*  €bc  common  Cafe  of  a  refibuarp 
Hegatee,  uibo  bies  befo?e  probate,  ijis  Ciecuto?s  ftjall  babe 
abminiacation,  anb  not  tbe  nert  of  l^in  to  tfjt  firtt  ^tnn-- 

U  u  u  to? ; 
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to? ;  tfjat  p?oi)CiS  tW  €afe*  2.  Eigijt  of  3aion,  o?  Chofe 
in  aaioit  taiU  00  to  €i*ecuto?0*  €i)e  l^^oDifo  fo?  n  feat 
10  to  faue  tbe  anminiftrnto?  ftom  a  Devaftavit,  bp  not  J}U 
Dfninfi;  'tin  ijt  fee?  tlje  €(tate*  C!0  to  Newton'is  Cafe,  a 
S0an  ijatifng  onip  one  CDiin  mess,  ti]l)eti)cc  tljat  luete  tnitfj^ 
iit  tlje  ^mmm  of  tfte  Statute  j"  %t}t^  ijoin  tfjat  l)e  neeoeD 
not  tlje  aiD  of  tlje  statute,  but  m  «»  at  tlje  Common 
JLatn  J  nn5  :j  tioiibt  t&e  latn  asi  to  tfjat  Cafe,  fo?  31  tijink  it 
m  Jnteteff  befteu* 

Dolbcn  31*  31  toontiet  mt  it  teas  tVttt  mane  a  point* 
g)«ppofe  m  Ipjoijifo  tljat  ffiijcis  a  pear  fjati  been  left  out, 
tufjat  tben  f 

Gregory  31*  Of  tlje  fame  ©pinion* 

Eyres  :j.  C!)e  Defigu  Of  tf)e  statute  toag  to  mafte  a^iiil 

fo?  tljC  3|nteflate*     Confultation  per  totam  Cur/ 

Brown  "verfiis  Brown,  and  Brown  <verfus  Farndale. 
Trin.  i  W.  &  M. 

( 2. )     TB  XW  Cafe  tib?ee  Points  tuere  refoiueu, 
Com.  112.    1    I.  cijat  a  'B?otljec  of  tlje  ^31^X1005  fljall  Ijabc  an  z^ 
i  Show.  1.    (jj,j,j  g,|jj,jg  1,^  jjjg  Dittribution  of  tlje  (^oon?  of  tlje  3]nte-- 
ftate  tuitljiu  tfte  g>tatHte,  acco?tiing  to  tlje  Cafe  of  Story  ann 

Hawkins,  anti  Smith  autl  Tracey,  Mod.  209.     ^llD  tuljete  it 

Satlj  been  faiti,  tljat  te  fljall  not  &abe  an  entite  @ljate,  but 
cnlp  a  ^oietp  of  it,  t&at  toajs  erploueu  ajs  a  jFancp*  anD 
Dolben  fain,  tlje  jLo?li  Hale  m$  Of  tlje  fame  ©pinion  in  tljat 
point* 

2.  Caclj  pattj)  liatl)  futfi  an  3Intereft  in  Ijis  €iljare  be= 
fo?e  Dittribution,  tljat  if  Ije  niejs,  it  fljall  go  to  Ijis  extcw' 
to?  i  fo?  tlje  aa  ijatb  mate  it  as  if  tbe  Jnteftate  ban  mane 
Ijis  CHill,  ann  bp  fuc^  3Ho?ns  in  a  mill,  toitljout  Doubt,  an 
31ntcteft  \jeff0* 

3.  aitljoufflj  tbcpattpto  tnSom  Difttibution  ouffljt  to  he 
mane  nietb  tnitljitt  tlje  fear,  tljat  fljall  not  alter  tbe  Cafe- 
fo?  t^e  P?obifo  ttJbiclj  gi^es  'Cime  to  mal^e  tlje  Dittribution 
is  onlp  fo?  tbe  anminittrato?  ann  Crenito?s,  to  t[je  Cno 
teat  t&e  Dcbtjs  fljouin  be  tfje  better  fenoton* 


Pett 
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Pett  verfm  Pent.     Trin.  il  W.  j. 

M0tfon  fo?  a  Mandamus  to  tijc  ©^Bfnnrp  to  ma^c  Dif=     (3) 
tributicin  on  22  &  25  Car.  2.  cap.  10.  tlje  Ciucftion  'Saik.  250. 
tnas,  toljaijcr  tfjc  0i5?ot0rr's  (S?anrifon  Aoum  Ijniic  n  €'f{are 
tDitlj  tlje  Daugljtcr  of  tJje  S)i(!cr  of  tljc  3^ntfftatcf  Jt  luas  Ray.  49^. 
UI-0CU,  tfjat  tljis  M  )i)fiS  a  vrmcnial  Laui  to  p?c\)fiit  tljc  ^  ^^^"^f^-  58- 
^iTcijicf  of  9riminiacato?s  fujccpinij  atoap  x\)z  Uiljolc  pcrfo^  5.6^513°"' 
ttal  Cifatc,  anti  tljetefojc  to  be  taken  largclp;  fed  non  alio-  y-^- 
catur,  per  Cur';  fo?  a3]ot!;cc^£  <2ii)ili)?en  arc  tfjc  Cfjiinicii  of  ^  S  '°?- 
tlje  3inteffate's  "Bjotljer;  fo?  tfje  3fnteffatc  is  tljc  €)Ub|ca  Qi  zLv.  17;!' 
tlje  aSj  ft  10  W  Cffatc,  Ijis  5Ilife,  Ijis  CfjilD^cn,  anti  bp  ^V'^n'-sn. 
tije  fame  Keafon,  his  'B^otljct'fi  Ci)ilD?cn,  fc?  he  in  cqualip  \  /o  pj.^^" 

tie  €0?rCfatlUe  to  all.     Vide  i  Vent.  Tracy '0  Cnfc,  in  tGljiClj  sryi.  1 74. 

Holt  C»  %  faiD,  a  Confultation  luas  at  lafi  ntuacDcti*  Moii'^^-.f: 

Note;  Clje  statute  of  Difftibutionjs  is  in  a  ijccat  ^pca--  569. " '  ' 

fUte  bC^rCiacQ  fcom  tijC  1 1  Stlj  J^OliCl  of  Juftinian. 


DONATIVE. 

Ladd  'verjtis  Widdows.     Alien.  I  Ann. 

'Otion  fo?  a  ncto  Crial  in  a  Quare  Impedit,  tuljcrc-  ^saik.  541. 
in  tIjc  point  in  JITuc  toajj,  Uiljctijct  tJjc  (Sfjucci) 
U)a£i  Donatiuc  0?  PKfcntatiDcf  C'jiocncc  UiaiS 
p^ctenUcD  of  fcijcrai  p^cfcntations. 
^nti  tljc  Court,  viz.  Holt  C*  %.  anti  Powell  31.  Ijriu,  Cljat 
t^ouffl)  a  picfcntittion  migljt  ncffrov  an  3!uip?ap5iutian,  pet 
it  coulo  not  Qclttou  a  Donative,  farcaufc  its  Crcution  tuass 
bp  letters  patent,  tuijcrebp  lanti  is  fettlcn  to  t(jc  parfoii 
ahu  Ijis  ^ucceffo^s,  ann  Ijc  to  come  \\\  bp  Donation. 
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DOWER. 

Lord  GerardV  Cafe  in  B.  R.  on  Error.      Midi 

7  W.J. 

iMod  <54.  T  ^^^  Gcfard  bjciuffljt  a  ZUlvit  Of  Douitr,  nnn  nc-^ 

5.C.  3  Lev.  I  mnnD0  tlje  tljirti  Ipnrt  df  n  capftal  ajclfimffc  cnllcn 

'^'s  "it  I  V  Bromley  Hall.    Defeitliant  pIcntiBi,  Z])nt  tiLiuic  out 

i„     54,  A  ^  Qf  99cmoiP,  (t  fjntfj  been  callrn  a0  tocll  bp  tljc 

Vi.icCo.Lit.  ji^ame  of  Gerard's-Bromley  flg  Bromley-Hall,  of  tuljiclj  ^it 
Gianv.'iib^  Thomas  Gerard  JKniff^t  ttinS  i  Jac.  i.  fcifcti  111  ICC,  dWO  toajS 
6.  cap.' I.  '     bj>  tlje  fame  tAing;  James  Createtl  l0?ll  Gerard  of  Gerard-Brom- 

Braa.iib  1.  ley^  jj0  jjjij^jy  refinent  anQ  commojant  tuitl)  Ijfs  ifamilp  in 
96*^''  t!)e  faio  capital  ^©eiruaffC;  anti  tijc  faio  fgemiase  tijen  U^ 
neta,  lib.  5.  came  Caput  Baronivr  fua:,  auu  Deci^es  tijc  €itle  of  tije  ^<^ef': 
Brk"ap'"  fuiifff  »«"l'  TSaronp  to  fjimfelf  bv  tiibetss  Difcentis,  ano  ne-- 
101,103.'  tttanli0  Jutiffment  if  flje  fljall  be"  entJotoeti  of  it;  anu  abcr0, 
tijat  ijc  ijati  afligneD  to  Set  tljc  tljito  part  of  IjijS  ot()ec 
fLiiim,  &c. 

dje  Demanuant  liemm*i5  ffenetali(£5  tlje  Court  of  Com^ 
mon  piea0  caDe  3Iul>0ment  fo?  t^e  Demanuant*  €rro|  (0 
ij^ouffbt  in  B.  R. 

Counfel  fo?  tlje  paintiff  in  €rco?  atffueti,  tljat  tlji^  iti 
an  erroneous  ^uDgment  €f)e  Eeafon  of  tlje  Jungment  in 
t\)t  Common  Plea0  toajs,  tljat  nota  tljere  i0  no  fuel)  €l)injr 
af3  Caput  Baronix  j  but  at  t^i0  Dap  tl)ere  are  manp  Capita 
Baronia?,  auH  tlje?  ate  eumpteu  from  Doincr,    i  inft.  3 1.  b. 

Braft.  Lib.  293.     Fitz.  tit*  Dower  80.    4  H.  3.  Rot.  7.     Brir. 
247.      Dugdale's  Summons  to  Parliament.     £)f  tlje  Capital 

cpelfuaffe  ti)e  QHife  fljall  bt  enHotoeD,  fi  non  fit  Caput  Co- 

mitatus  live  Baronize.  ^nO  tftat  tljijS  PjibllegC  iS  petfonal,  ap^ 
peat0  I  Inft.  1 6.     2  Inft.  9.    Seldcn's  Tit.  of  Honour  552,  557. 

Clje  ancient  C21ap  of  creatinn;  IBaroniejS  i$  altereti :  €fie 
J^lno;  feltiom  createis  a  Xaron,  ano  ffibejs  i^ano?0,  &c. 

ad  fuftentandum  nomen  &  onus,  (viz.)  to  ffibe  Ijim  ILant>/5  tf^ 

f)oin  of  l)im  in  cl)icf,  but  ffrant0  an  ^nnuitp, 

3it  i$  objeaeti,  tljat  tol)ere  a  Cilloman  is  once  intitleU  to 

Dotoer,  tlje  i^inu  cannot  5ep?ibe  l)er  of  it  3  pet  f}t  map  no 

ft  obliquelp,  t^  tW  ^eanis  of  mafeinij  a  Xaronp :  ®a  tbe 

J^injy  cannot  erempt  a^an  from  arrefts,  pet  ftc  map  create 

2  a 
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a  i^att  a  ji5oblcnian,  anti  tljen  l)t  fijall  be  n'cmpteD  fiom 
aH-arrc(t0,  nnB  from  fcnnng  on  3iunfG. 

anotljer  ©bicsicii  is,  t&at  fl}f  fljall  ijaur  an  €qtuualc4it, 
but  tbat  iss  abfurti ;  fo?  eitljcc  flje  fjas  a  Eigfjt,  0?  not  5  if 
flje  Ijajs  a  Eiffbt,  tbere  nceDG  no  equiijalcnt. 

aci  fo?  tljE  Eeconipcncc  in  lieu  cf  tfjisi  Dotocr,  fljc  Oas 
tbc  l|)onour  cf  being  a  (Icuntefd;  anB  tljcre  arc  manp  COo 
men  in  England  tljat  ujouIO  be  contenteD  to  Jofe  a"  Qi:ti[t 
part  of  tbeir  DoUier  to  be  maUe  CountelTeo. 

Cfjen  tbis  JutJffment  ijs  ill,  becaufe  of  tOc  Uottblc  an!er= 

Ciament  tljat  is  lain  on  mp  l0?tl  Gerard;   j  Rep.  58.  Specot'st 

Cafe,  one  fljall  not  be  tuiicc  amerceO  in  one  vision  againlt 
one  anU  tbe  fame  €enant,  tofjerc  t!jc  Defentiant  plranis  fe^ 
Ijeral  3Ifl"ne0,  anu  tljcp  arc  founti  agninft  Ijinu 

Wright  Serjeant  ccontra.  Cljcfe  plfaQiHijs  5a  net  fljcu? 
Sotn  tbi0  5?oufe  tuafi  maUe  Caput  Baronia.  Jt  ijj  ll)eUJCD  tOat 
€)ir  Thomas  Gerard  iuao  niatic  a  Taron,  but  not  tbat  tijcre 
toas  anp  15aronp  macc;  anD  tljcre  map  be  a  "Barou  Uiitljout 

a  Xaronp  ;  Magna  Charra,  cap.  2.     2  Inli  9.     CljerC  It  10 

faiD,  tljat  tlje  Ij^rir  of  a  ISaron  fljall  pap  no  Eclief,  unlefs 
Ije  ban  a  'Barony  Cbc  Icffal  Conffitution  of  a  "Barotuj  is, 
tDljen  tlje  jtxinn;  creates  certain  JLanbs  to  be  a  ODaronp,  and 
tbcp  tDcrc  Caftlcs  fit  fo?  tbe  Defence  of  tbe  EealuL  loe-- 
caufe  €>ir  Thomas  Gerard  luas  maBc  a  03aron,  muff  tbere- 
fo?e  bis  !l)oufc  be  a  Ooaronp,  ann  bis  QlJife  bepjibeb  of  Ijec 
tbirn  Jp)art  of  it,  to  lubicb  fljc  batJ  once  a  uoob  Citlc  f  Coke 
faitb  in  tbe  (Ibaptcr  of  Dctoer,  tbe  ©dJifc  (ball  be  cnbotocH 
of  all  spelTuecjjes,  anb  tbis  is  one, 

!3S  fo?  tbe  f  nbcccnct),  tbat  tbe  2Ilifc  migbt  conbert  i)ct 
tbirb  Part  to  an  Jnn,  02  introbuce  3^nmates,  &c.  tbe  fame 
map  be  fain  of  a  Commoner,  but  luas  ncuec  anp  ©bieaion* 
as  fo?  tbe  autboiitp  of  I  liiit.  it  is  not  Lo?n  Coke's  oum 
Cpinion,  but  onlp  citen  as  tbe  ©pinion  of  tbofc  ancient 
autbo?S*  It  is  fain  in  tbe  Comment  of  Magna  Charra, 
tljnt  tbe  mi(z  fl>in  babe  ber  £luarentine  in  tbe  cbicf  ^eat 

of  ber  J|)USbann,  nifi  iit  Caltrum  0?  Caput  Baroniifj  fo  tbat 

tbcy  are  tbe  tame,  fo?  tbcir  cbicf  €)eats  lucre  frequentlp 
Caftles ;  ann  in  fucb  Cafe  flje  fljouin  not  babe  been  ennobjcn'^ 
but  inberc  fijc  fljall  babe  Oct  iHuarentine,  tljere  flje  fljall  be 
cnnotoen,  tbat  is  a  Eule.  as  fo?  tbe  Double  amerciament, 
it  is  true,  a  C^an  fljall  not  be  ttoice  amercen  fo?  tbe  fame 
Cbinff,  but  bcrc  tbe  Dcmann  is  of  ttoo  feberal  €binfl;s ; 
ifl,  2)f  tbe  ll)unn?ens  ann  Kents,  upon  tobicb  Jungmcnt 
toas  p?efentlp  D:ibcn.  2nip,  jFo?  tbe  i)oufe,  ann  upon  tbitf 
lo?n  Gerard  bas  fpcciallp  pleancn,  ann  ice  babe  ^lungment 

X  X  X  on 
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oa  tl)t  ^cmuctct  to  t&at  fpecial  pien*  3!  piap  Sluogmcnt 
map  be  affirmeti* 

Holt  C,  31*  ©H!jat  10  tlje  1531:011?)  *^  3It  id  not  becaufc  it 
is  tf)e  cljicf  rpoiifc  ^  'Batoniesi  toete  ancientip  out  of  pia- 
CC0.  a  Xaronp  is  toljcn  tl)C  l^iuD;  ffiues  Laitns  o?  Eent0 
to  ttje  pn-fcu  {je  Dcfiffiid  to  mafec  a  TBacon,  anti  tijofc  Oc  is 
to  fjoIQ  per  Baroniam  j  anB  in  fucl)  Cafc  fomctljiiiff  niiffljt  be 
fain  to  c);cUitie  a  QBoman  ftorn  Dolucc  ^  fo?  tf)erc  uicre  Ca^ 
flics  alfo  ffcna-allp  tytantcti  to  Ho  ©erbicc  to  t(je  lainff  i  but 
fuic£  tijc  Ciuic  of  R.  2.  tljat  OSarons  ijatje  been  crfatcn  bj> 
patents,  tijcic  Ijatie  been  feto  OSatonies  matie> 

Cljcn  ijoui  can  tljis  i])oiife  be  maoe  a  "Baronp,  tljat  luasJ 
alvaaps  in  tlje  jf ami'Iirsi  of  tlje  Gerards  ?  anD  Ijece  it  Uias  no 
CafrSc  neitljer* 

Rokeby  %  mi)m  aOSatonp  toas  granteti  ancientli',  tljere 
tuas  a  Cafile  im'tO  a  €:ercito?]?  alfo  gtnnteti.  ^luppofc  tljcte 
be  a  15aronp  of  S  atibrd,  ann  all  tfje  !|)oiifes  in  tije  Cotun 
bflongeti  before  to  tije  neio  i3aron,  M)icl)  i|)oure  fljall  be 

Caput  Baronias? 

Holt  (S*  3.  !^6  fo?  tlje  tiouble  amerciament,  tijere  maj) 
be  fcueral  ^merciamentis  fo?  feberni  £)fFences.  Cfje  Eea= 
fon  of  tbe  Amerciament  is  tije  Delap,  anti  if  tlje  Defen- 
tiaut  comes  in  at  tlje  iirS  Dap,  it  mull  be  entretJ  of  Eeco?r!, 
0}  it  fignifies  notljing*  ^uppofe  tljere  be  an  aaion  bjougljt 
Oil  vso  DeeDS,  anH  Non  eit  fadum  pleaccn  to  one,  anli  a 
€^pf  cial  piea  to  tlje  otijer,  anti  luUumcnt  fo?  tlje  Plaintiff 
in  botlj  Cafes,  certaiiilp  Ijere  fljall  be  fcbcral  jfines,  if  tijcp 
enter  fclieral  lutitTments*  It  is  true,  if  tljep  fitter  but  one 
Sutgnient,  tljere  fljali  be  but  one  Capiatur.  %o  it  is  of 
asifiris  of  aiTault  nnn  Toatterp  an;ainil  ttuo,  ano  tlje  one 
Uimfics,  ann  tlje  ctljer  ccnfelTetb  tlje  ASion* 

luf  gment  luas  affirmen* 
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EJECTMENT. 

Hannam  njerfus  Woodford.     Mich.  3  W.  6c  M. 

'15  CicRmcnt  tijc  Cnfc  mais,  tijc  Ccmifcc  of  a  S^tntutc     (i) 
ertcnticD  it,  anti  a  r>ibcrarc  tunss  rctunict!,  aiiD  potrcf=  ^,^\"-  5°°^ 
fion  of  tlje  lantJ  ijiticn;  after  tuljicl)  tljc  Coiuifec  af=  * 
fignjj,  but  tljeCcnant  continues  aHuaps  in  polTcflion, 
anH  tljc  €onufce  neuet  asuallp  cntcrcD,  but  onip  t!)c  Libe- 
rate tuajj  tetutncH  crccutcn.    flnti  tlje  Cmcflion  tuas,  if 
t!ji6  amountcD  to  fuel)  PolTefllon,  tOnt  tlje  afiignment  tuas 
goon  f  9?  if  tlje  CTontiiuiauec  of  tije  l^clfcflion  as  befo^j 
ijati  put  tlje  Conufce'is  eantc  to  a  Efgfjt  ^ 

Holt  C.  3.  Cljerc  ouijijt  to  be  an  aaual  Cntrp  bj>  tfje 
Conufee,  auB  Continuance  of  tbe  pofTelHon  bp  Ijim  -,  it  i0 
true,  tlje  Liberate  beitto;  rcturnen  erccuten,  tljis  is  an  asuai 
^olTcflion  in  laU),  as  on  tbe  Return  of  a  Habere  facias  fei- 
finam  upou  a  Eccobctp,  tlje  parties  are  eaoppeo  to  faj)  tljc 
contrarj)*  'But  tuljen  Ijc  toljo  toas  in  Ipofleflion  contiiutes 
it,  tbis'amounts  to  an  (Dufferj  tiiljiclj  turns  tbe  Cftate  of 
tbe  Conufee  to  a  Eigbt  -,  anu  tlje  p?efent  Cafe  Differs  from 
t^at  of  an  aniffument  of  a  Leafe  fo?  greats  on  a  $^o?t- 
cage,  fo?  tbere  tlje  ^o^tPffo?  is  as  it  tuere  tLenant  at 
©EliU,  ano  W  IPolTeffion  \^  tlje  poficmon  of  tlje  affignee ; 
but  it  is  not  fo  Ijerc* 

Knight  verfm  Syms.     Pafch.  4  W.  &:  M. 

EJedtment  Of  fii3e  Clcfcs  Of  arable  anb  pafture,  calleti     C2.) , 
-,  containing  ttoentp  3crcs  in  D.  upou  Not  carth  ^V^' 

Guilty  pieaueti,  Verbis  Ui  tf)c  plaintiff;  Jubgrncnt  U)aS4Mod.  97. 
nrreftcD,  becaufe  Cjcitmcnt  lies  not  of  tluentp  acres,  arable  ^';°^^  ^s's- 
anb  paffurc,  tcitljont  (^jctinnn:  fjobj  niucf)  of  tljc  one  anb  ',',  co  25.  b. 
IjotD  muclj  uftijc  otljer  •,  nnn  Chufam  noes  not  Ijclp  tlje  wpti.  146. 
fatter.    Claufum  is  not  n  tinclun  ^^eafure  inlaU),  ann  ^;,',;^'^' 
tbe  anning  a  jl5amc  to  t\iz  (Sicfe  is  'lotljinn:.  paim.  4'5- 

ann  Holt  C.  %  afflrmen  Saviirs  Cafe  fo?  JLato*    Vide  cro.Ei.  339- 
2  Cro.  435.  contra.  styi  194. 

1  Sid.  J 20. 

Stokes 


z64  EJECTMENT. 

Stokes  'uerfm  Berry.  Aflifes,  Anno  1699. 

(3)  TC  teas  rulen  ftp  Holt  €,  J.  in  tW  Cafe,  Jf  A.  im  U^ 
iSaik4ii,  1  poircffion  of  Lnntigi  fo?  ttiientp  ^enrs  toftOout  IJnter^ 
'^'^"  ruption,   ann  tijen  B.  ijctci  l^Dlfcflioii  tOeccof,  upon  loljicf} 

A.  16  put  to  Ijis  €jcaniciu- ;  tjcrc  tfjo'  A.  ijs  l^Iaintiff,  pet 
tf)e  IpofTeflion  of  ttuentp  f  cariS  njall  be  a  gooB  €itle  in  !jini, 
n0  if  i)e  ijati  dill  been  in  Polfeffion :  Jfo?  a  l^olfenion  fo? 
tuientp  ^^enrci,  ijs  iiKe  a  'Diktnt,  tljat  toH0  an  €ntrp,  anD 
Ciues  a  Ei0!)t  of  Polfedion,  fufficient  to  maintain  ^jeft- 
ment.  9nti  tuliere  tiuo  Q9en  arc  in  PoITemon  of  ILanBg,  tljc 
LnU)  U)ill  aUjuUge  it  in  Dim  tuljo  ijatl)  tlje  Eigljt, 

Underbill  ^^erfus  Durham.     Trin.   1 1  W.  5. 

(4.)  "nn^e  paintfff  moDcn,  tijat  tlje  LantJlo^ti  nu'gljt  be 
I  saik.  156.  X  IcinctJ  a  2Defentiant  luitb  tlje  Cenant  in  l^olfemon ; 
but  it  tuasi  nenien,  fo?  t&e  Court  cannot  compel  f)im  tiiitlj-- 
out  l)i0  Confenti  otbertoife  if  be  vequelt  it  binifelf*  In  nn= 
otijer  Caufe,  a  potion  teas  mane  on  OSeljalf  of  tbe  Lann= 
lo?n,  tljat  be  migbt  be  mane  a  Defennant,  anTi  tbe  l^lain- 
tiff  oppofen  it,  becaufe  be  tBa0  a  patliament^^an* 

Per  Holt  C,  J.  J])e  mud  be  joineb,  auD  toe  cannot  com= 
pel  fiim  to  iuabe  Ijis  l^^ibilejje* 

Little   ^erfiis   Heaton.      Aflizes,    Anno    1701. 

I  Ann. 

<fu^'  ^     TTJeSment  i0  b?oun;bt  aijainft  a  Lelfee  h^  tbe  JLeffo?,  on 
I  saik.  259.   ^  ^  Conbition  of  lae-entrp  fo?  Bon-papmcnt  of  Eent; 
anb  upon  tbe  Crial,  it  toae  infifteb,  tbat  an  aaual  Cntrp 
anb  SDuller  inas  necelfarp. 

Holt  C*  %  €be  lato  inbeeb  bad  been  Ijelb  fo,  aub  ac= 

co^binglp  it  toag  p^aaifeb  'till  tbe  ttoentp=ftftb  ^'car  of  t=\inff 

Charles  11.  tobcu  in  a  Certain  Cafe  tbe  io?b  Hale  ruleb  tbe 

I  s'-^  Y?,    lato  to  be  otbertoife,  anb  bclb  tbat  tbe  Confcmon  of  LeaCe, 

I  K^b^tli^,  Cntrp  anb  C>u(ler  toad  fufficient;  anb  fo  it  bab  been  ab- 

^**-  jubgeb  eber  fince,    O^ut  fuppofe  an  Cntrp  id  requifite,  to 

compleat  tbe  €itle  of  tbe  ILelTo?  of  a  Plaintiff  in  C|ea= 

ment ;  31  tafee  it  tbat  Cntrp  is  not  confeffeb  bp  tf)t  general 

Eule,  but  onlp  tbe  Cntrp  of  tbe  nominal  l^laintiff ;  anb 

I  tbete- 
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ti)ctcfa?c  lit  fuel)  a  Cafe,  tljc  jplaintiff  mua  pjo^c  an  nSual 
Cntrp  Ijp  1)10  lElTo?* 

Withers  ^erfus  Harris.     Mich,  i  Ann. 

T\)tiz  luad  a  Siutipicnt  in  €jcRnirnt  upon  conBitionnI     ( 6. ) 
Ccrms,  tljat- tljECC  fljouSti  not  be  €cccutiaii  >iil  a  Farrcfl  ^4, 
fz^x.  auB  a  l)M  after-,  aiiti  u^Octijcr  tljis  SuQgmcnt  coulti  '"'^ ,.     ., 
be  crecuten,  toitljout  fuinu  cut  a  ©lU-it  of  Scire  facias,  luas  '  * '" ''  ' 
tl)e  iClUEfiionf 

Holt  €*  J>  3t  Common  Into,   if  one  fjali  a  €erm  of 
tlucntP  fears  to  come,  ana  inerc  turnen  out,  bis  Eemctip 
luas  cBiesment:  Snn  ao  Aifiie  o?  eilrit  of  Riijbt  lap  fo?  a 
DilTeifiu  of  tbe  iFcE=fimplc  c?  jftccbcia,  fo  Cjeameiit  luas 
bie  Eemeop  lubcn  outteti  of  bis  €crm;   nun  a  Eecoberp  in 
Cjeamcnt  bcunn  tbe  Ccnn  ann  ^\\s(,\]X  of  it.    fxm  ao  to 
tbe  polTellion  of  t\)z  lanri,  an  CjcSment  ic  real;   ant)  \sz- 
ino:  tbe  onip  aaion  of  a  (iermo?  fo?  fears,  toberein  if  be 
recoDersj  it  bintij?  tbe  Eittbt  ann  :jntereft  of  bini  tbat  bas 
tbe  3!nbcritance,  anD  makes  a  Citlc  in  tbe  3.-)IaintifFi  tbere-- 
fo?c  a  Scire  facias  \%  ns  necefiarp  in  tbis  as  in  anp  rea! 
aaion:  3nti  in  Scire  facias  on  a  Sufijment  in€|eament,  be 
tubo  bntb  tbe  :jnberitancc  cannot  falfifp,  no?  can  \)\Q  Ipcir 
in  jfee=flmple,  o>  anp  one  tbat  claims  unUer  bim;  ercept 
tbe  JlTue  in  Cail,  anti  be  cannot  uo  it  in  tbe  Point  trieti,  onip 
in  a  JuBffment  bp  ^Default,  0?  bp  fljetoinn;  tbat  tbe  2Defen= 
Hant's  ^nceflo?  matic  but  a  faint  Defence,  anu  nio  not  p20= 
mice  tbe  €\3iBence  be  ougbt  to  babe  none,    ^nn  tberefoje  1  sici.2i4, 
tberefsno  Eeafon  tebp  tbis  €Aiz  fiioulo  oiffer  from  tbe  sn- 
general  Eule  of  laui;  but  tbat  after  a  fear  anti  2:)ap 
tbere  (boiilo  ijo  a  Scire  facias,  uot  onIp  aijainf!  tbe  Dcfen'= 
tiant,  but  r.lfo  apinff  tbe  Certenants*    anti  fo  it  mas  aD' 
)iHi0et!* 

FenwickV  Cafe.     Eodem  Termin'. 

Trpe  piaintirs  Citle  in  <£ieSment  beinn;  bp  a  03ar^     ( 7. ) 
riage,  tobicb  iuas  controucrtcn,  D9otion  luas  maUe  i '^•^'k  »57- 
to  mafee  tbe  le{ro2  of  bis  Cil'ife  a  Defendant  in  tbis  aaion.  ^      '  '* 

OSp  Holt  C.  %  %i  is  of  Eigbt  to  make  tbe  Lanmcin  a 
IDefentiant  \\\  CjeBment;  fo?  otbertDife  be  migbt  lofc  bis 
Polfenion,  bp  Combination  betiwecn  tbe  Plaintiff  anb  €e= 
uant  i\\  PotreiTion :  $lnn  bcre  tbe  Court  inclined  to  grant 

Y  y  y  tbe 
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tljc  $0otion,  tiecaufe  tljere  couin  be  no  S^nconijenicncc,  nno 
it  UJouiri  malic  tfje  actofa  nio?e  confmerabJc  j  but  notljfna: 
iDfljs  Done,  toitft  ccffnrD  to  ot&ec  Ecafonis. 


Fenwick  njerfus  Grofvenor.     Pakh.  1  Ann. 


(8.) 

I   Salk   258. 
S.C.  Far.  1  J6. 
S.C.  Far.  ;o, 

HI. 

2  Salk.  648. 
S.C.  2  Salk. 

650. 

M' 


"E*  Fenwick  obtninen  Jtitigmcnt  on  a  ClctHia  in  Cjeaf- 
mcnt,  on  Ijiis  Demffe,  apinlt  mp  llanp  Grofvenor  ,- 
fijc  b^ouijbt  a  Wiiit  of  Ccro?,  ann  penHiiijj  t&e  421rit  neli^ 
ijcrcti  a  ^Declaration  in  OEjeament  to  tbe  t2:enant0  in  13)of= 
fcfiion  upon  !)et  oton  Demife;  anu  notii  tbe  Plaintiff  mobcD 
foj  tije  common  Rule,  anH  it  toa0  ticnieti  -,  fo?  per  Holt  d.j. 
Bo  Cjeament  fljall  be  b?oun:&t  bp  tbe  Defcnnant  after  Re» 
couerp  apinft  Ijim,  till  fje  bas  quitteu  tfjc  poITefllon, 
o|  tbe  Cenantg  baue  attojneo  to  tbe  piainiiif,  fo  a0  be 
be  iw  Pofleflion,  anH  tbe  Dcfentant  out ;  fo?  if  tbe  plain= 
tiflf  D;et0  Junirment  in  tbi^  laft  e^eament,  ann  tbe  firf! 

5  Mod.  88,    jiitijjinent  i0  affirmetj,  tben  be  tenners  it  neeniefg  anD  in-. 

6  Mod.  .8,   effeauaf,  bp  tbi0  tiDing  3ulig:ment,  upon  tobicb  be  tafees 
22. 307.      out  Crecution  to  recober  \}\^  l^olfeinon*    ^be  Eule  fo? 

iHbffment  againd  tbe  cafual  CjeSo?  i0  in  tbe  Potoer  of  t\it 
Court,  upon  tobat  €erm0  tbe  Court  tb(nfe0  fit.  ^p  labp 
mull  fljeuj  U0  a  different  Citle,  0?  toe  ttill  not  grant  tliz 
Euie* 


Turner  ^erfus  Barnaby.     Trin.  2.  Ann. 

C  9. )  T|5  tbe  P?occeUinn:0  in  aaion  of  CieSment,  if  at  t\)t 
I  saik.jyp.  j^  ^j.j^jjj  jjjp  Defenbant  toill  not  appear,  anb  confef0  leafe, 
€ntrp  anb  Ouffer,  tbe  Courfe  i0  to  call  tbe  Defenbant  antr 
bi0  attojnep,  if  be  be  \xi\tW  tbe  Eule ;  anb  tben  to  call 
tbe  Plaintiff  bimfelf,  anb  nonfuit  Ijim;  anb  upon  tbe  Ee^ 
turn  of  tbe  Poftea,  Jubtjment  uull  be  ciben  againit  t\it  ca= 
fualCjeao?:  anb  tben  on  tlje  Eule  fo?  confeflino;  iLeafe, 
Cntrp  anb  ©utter,  tbe  $^a(ter  HW  tar  Col!0i  tubicb  bcinij 
bemanbeb  of  t\^z  SDefenbant,  anb  not  paio,  on  atfibabit 
tbereof,  tbe  Court  toill  grant  an  attacbmcnt  againff  binu 

Per  Holr  &  Ciir'. 


Ano- 
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(10.) 

I  5alk   JOS. 


Anonymus.     Pafch.  4  Ann. 

OBp  Holt  C,  3l*T^iJ)€  I^Ifiintitf  i\\  eicMmxt  in  no  nmz 
1.  tOnii  n  nominal  pcrfciT)  auD  Ciuftce 
fd?  tftc  IclToi ;  fo  tOnt  if  ijc  rclcafcs  tfjc  assdn,  02  if  aii 
aaion  be  li?oitff()t  in  ijis  B^m  fo?  tljc  mean  liJ^jcfite,  nno 
l)i:  releafe  it,  Ije  map  be  comniittcn  fo?  tij?  Contempt. 

antJ  it  I)a0  been  ()clD  a  great  iJbufe,  tfjat  in  ^!3icafinent  Mod  €*<« 
People  make  meet  nominal  lelfees,  peifonc  not  m  rerum  ^°9- 
Natura,  0?  at  belt  not  fenoion  to  tlje  Defendant,  foj  tfiere- 
bp  be  map  iofe  Ijid  CoftS  :  Clnn  tijc  Court  fain  tfje  atto.- 
nep  tljat  noej?  fo,  ougljt  to  pap  Coft9 ;  anu  in  t!)is  Cafe 
foi  fuel)  P?aaice,  an  atto?nep  uins  put  to  anftoct  Jnterre^ 
gato?iesf. 


Entry  Forcible. 

The  King  'uerfits  Dorny.     Mich.  11  W.  ^. 

AB  Jnnuifition  of  a  Forcible  Entry  ftiaS,  €[)nt  t&C  '  Saik.jdo,    '^v<A-v  //, 
SDefenHant  &  al'  in  MeHiiagium  cxiflens  a  %tf)01ih  F.NB.248.C, 
!)OUfe,  adtunc  exiften'  tenement' J.  S.  intraverunt,  j  Mod.  5:1, 
&  eum  DifTeifit.  expulf.  &  ejeft.  extratenucrunt.         J^^'  j^. 

Holt  €.  %  f^ttt  i0  an  entrp  upon  J.  s.  but  no  Crpul'  1%',  ijs! 
fion  exp^ettp  alleUffeu,  anti  tljc  iDilfeifin  ougljt  to  be  pofi-  poph.  205. 

tiljelp    CbargeO,    tljC    mom  being   expelled,   and  difleifed,  J  JJ°^j^ '95- 

they  held  him  out,  atc  a  Conclufion  Uiitljout  i^^emiJTejJ.  aHav-k.^??. 

Vide  I  Sid.  102.    PoiTeflionat.  i0  ill.  i  Ven.  306.   Dilleiiivit  10  sSaiki^y. 

ill,  citcD  bp  ^^  Thompibn,  tlje  Jnquifition  tuas  quafljeti ''"'"'''' '''* 
per  Cur'. 
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Strode   ^uerfus   Osborne.      Intr.    Palch.   4  Jac.  2. 

Koi.  297. 


E 


(  I- )     Tj    ^IKro?  of  n  JuCgnicnt  in  Com.  Banco  tircffcti  to 

Si.ow.  26.         J_^         Herbert,    Of   il    JuUijmcnt  coram  nobis,    auD   tlje 

EcCOJti  IS  placira  coram  Bcdingfield,    nUtS   tl)Cil  ilf= 

tec  Hue,   tfjcrc  10  an  Cntrp  of  Bedingheld's 

Dcntf},  anD  a  Succedit  of  Herbert,-  Qiiirre,  3f  tfjl'S  liC  iJOODf 

argeo  per  Thompibn,  CftiU  tfjc  p^occcnings  in  t!jc  Caufe 
'till  ^utstymcnt  arc  Placka  ag  uicll  as  tJjc  Declaration,  an3 

i[)CrC  igi  part  before  Herbert. 

Per  Holt  &  cxteros  fjl'ID   iff,    fcCCatlfC  tl)C  Placit'  tUtl^  HCt 

before  Herbert  i  anti  tijc  OLlcit  of  Crrc?  luad  qiiiifi}Ct5« 

Gerrard  ^erfm  Danby.     Pafch.   i  W.  &  M. 

(2.)     FTRror  of  a  Jtitiffmcnt  in  C.  B.  in  Debt  on  a  ODonD, 

carthcw  28,  J^  ^yj-j-jj  jj  ^ontiition  to  perform  Couenantjs  in  an  3ntJen= 

**■  ture^  one  toas  fo?  paj^mcnt  of  ^onev,  anu  tbe  otijer  uierc 

collnteral ;  tlje  QB^eacfj  alliffneti  tnas,  fo?  not  papinij  tlje 

^onep. 

Cfje  Defendant  plealieti  tbc  gjtatiite  of  Ofurp ;  ann  it 
um  ttiobeti,  tliat  tlje  plaintiff  in  Crro?  miiyOt  put  in  ODaii 
accojtiino;  to  tlje  €)tatiite  3  Jac.  c.  8.  bp  tiljicfj  'tie  enaftc'o, 

•Q:i)at  a  Writ  of  Error  fliall  be  no  g)UperfeCeaS  to  a  Judg- 
ment given  upon  a  Bond,  with  a  Condition  for  Payment  of  Mo- 
ney only,  fC»  unlcfs  the  Plaintiff  in  Error  put  in  Bail,  ^C* 
in  double  the  Sura,  $C.  to  profecute  the  Writ  with  Eftldl". 

Holt  C*  31*  Cljis  Cafe  iis  not  toitfjin  tfje  g>tatute;  foi 
t1)ut  relates  to  Ititigmcnts  ginen  uponXcnOC,  toitij  a  Con= 
liiticn  fo^  Papment  of  £l9onep  onlp ;  but  tlje  Condition  in 
tf)e  pKfcnt  Cafe  id  not  onip  fo|  papment  of  i^onep,  lust 
to  tio  collateral  aas:  'Cijs  true,  tljc  OS^eaclj  aflipeD  16 
fo?  Bon  papment  of  (^onep ;  anU  tljerefo^e  tbe  Cafe  upon 
tl)c  picaninff  is  tljc  fame  as  if  tlje  Conuition  of  tljc  Xonn 
Sec  X  Lev.  ijao  been  foj  papment  of  ajonep  onlp  ^  but  PCt  tljis  Ctltst 
of  Crro?  toiis  allolueU  luitljout  Xnil, 

I  Mofely 
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Mofeley  "verfm  Cocks.     Trin.  i  VV.  &  M. 

ERror  upon  a  Jutiffnicnt,  nun  r.ftci-luautijj  tijc  Eecojn     ( 3.  ) 
teas  ucmoUcli  into  B.  R.  tljc  J^lnintiff  ftt  €rro?  fo?  canhav  40, 

fame  Cimc  ncglcactl  to  fllC  out  a  Scire  facias  ad  audiend'  Er-  "*'' 

rores;  luljcrcupou  tIjc  IpHai'utiff  in  tlje  Ojiijiual  ClSiou  fucn 
out  n  Sci.  fa.  quare  executioiiem  non ;   nuO  upou  tlUO  Nihils 

rcturncti  ftnu  JutiLxmcut,  ann  €rccutiou  c.rccutcn. 

Bolu  tljc  pniutiff  lU  Error  monco  to  fct  nftDc  tfjld  Jutiff- 
mcut  on  tljc  Sci.  fa.  bccaufc  Ijis  €ri-O20  luctc  afligucD  ou 
tIjc  B.cco?ti ;  but  ttpoit  Ctantinatiou  it  nppcnrcD,  ttjat  tljcp 
Viut  nnicucti  ill  a  p?iDate  03auuct,  luitljout  nup  Botic'e 
giticu  to  tljc  i^cfcuOant  in  Crron 

Holt  C.  J.  neclarctJ,  'Sljat  tljc  parties  upon  tIjc  Ecmo^ 
Mtd  of  tljc  Reco?ti  bp  tljc  dint  of  Error,  ijaDc  no  Dap  fn 
Court  ffiucn  to  citljct  of  tljcui;  iuljcrcfo?c  if  tljc  liJUiintiff 

in  €rrO|  OClap  to  fUC  fo^tl)  lji5  ^^^-  ^a.  ad  audiend'  Errores, 

tljc  DcfcuDant  Ijatlj  no  (Xlap  to  compel  Ijim,  but  h^  fuing 

out  a  Sci.  fa.  quare  Excciitionein  non,  &c.  auli  if  Upou  tljat 

tljc  Plaintiff  in  Cno}  notlj  not  plcaD  tljat  IjiiS  €1*1020  arc 
aflignctJ,  but  fuffcc  Jutiijmcnt  to  paf0  upon  tUio  Nihils,  na 
€rro?JS  aftcrluacD^  aHifincD  fljall  picljcnt  €,cccution* 

The  King  verfus  Speke.    Mich,  i  W.  &  M. 

ERror  b^ouffljt  bp  t!)e  15?ot6cr  ann  \^tit  of  Spekc,  to  rc-'     (  4.  ) 
Dctfc  tbc  attainnct  of  032.  Spekc.  com.  14^ 

Ctccption  tua0  taken,  tljat  Ijc  inas  not  agfeen  tul)at  Ije 
I)aii  to  fap,  toljp  JuUfjmcnt  fljoulQ  not  be  ijiijcn  aijainft  Um, 
anti  pciijaps  lie  Ijati  a  parOon  0?  fomc  otljec  spatter  to 
liatjc  offctctt :  ^n\^  fo?  tljiis  Caufe  tl)C  JuUffuicnt  tuasJ  i-c= 
ijccfco, 

Fitzgerald  ^erjiis  Clanrickard.     Mich.  I  W.  &  M. 

T^§  tnaig  €cro?  on  a  Jutigmcnt  in  tljc  IMn^'a  'Bcnclj     ( 5. ) 
in  Ireland  rcmobCD  Ijitljcr*  1  Show  ;6- 

Holt  C.  %  2f  dlant  of  a  Warrant  of  attojncp  be  af= 
fiiyn'ii  fo?  €rro?,  a  Certiorari  muft  be  p2ap'D  to  certifp  tljat 
ttjere  isi  none  ^  ann  if  tljctc  be  no  Cectificatc,  tljc  Crco? 
fall.s  to  tl)c  <^?ounD :  ann  it  ijs  tl)c  fame  fo?  CClant  of  an. 

z  z  z  million 
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minioti  of  a  <Dimrtitnn  to  nn  3!nfiint,  tufjiclj  10  upon  anotgct 

Ron  •   anil  tijCCCfO?C  POU  OU^Ijt  to  p?aj)  a  Certiorari  in  fltCft 

Cafe,  iuljEtt  pott  aflign  tijat  fo?  Crto?. 

Clobery  ^erfm  Bifhop  of  Exon.      Hill.  1  5c  2 

W.  &  M. 

(6)      /^Uare  Impedit  in  C.  B.  anti  at  t\)t  EctUttt  Of  tf)t  ©tint. 

canhewiTi  V^  juoiis  tljE  ©ijCTiff  tctiimcD,  tijat  tl)z  "Bifbop  toas  fimi- 
moiuD,  ann  ti)c  Cntrp  on  Rcco?o  toas,  tljat  tfic  Xifljop  ap= 
pearcti  on  tlje  Dap,  per  C*  ©♦  attorn'^  fuum,  &  quod  fecit  fe 
elibniri,  &c.  &  habuit  d:em  per  cflbnium  ilium  ulque  fuclj  a 
DajJ,  ad  quem  diem  Epifcopus  comperuir,  anH  tljC  i^Iainttff 

primo  die  piaciti  exadus  maDe  Dcfaiilt;  anH  t&cmipon  2lt0ff- 
iiicnt  of  J^onfuit  tuae  aaainft  tlje  Plaintiff* 

Opon  a  mtit  of  €i-ro?  O?ouff!)t,  ti)c  fonolDing:  €rro?  a. 
nionn;  otljcrs  luag  afligncti. 

€fjat  ttcrc  tuag  no  idem  dies  datus  to  tijc  Plaintiff  upon 
tljid  Cflfoin,  anH  fo?  tIjat  Ecafon  'tis  Difcontinucn* 

Clje  Court  fjclo,  tIjat  tijis  toas  a  Bonfuit  bcfo?c  ap. 
pcavancc,  antJ  tl)ttttoit  toouio  be  no  TSac  in  anot&cr  Vision ^ 
t&e  ^uusment  toais  reijcrfcn  fo?  tlje  (grto?  alj0De=mentioneri» 

Hill.  3  W.  &  M. 
( 7.  )     Per  Holt  C*  J*  A  Witit  Of  €rro?  toill  lie  on  a  SitiUirnient 

Carthew29y.  i\  i\\  (ffijcStnent  quod  recuperet,  &c.  Ucf0?e 

a  mtit  of  Jnquicp  10  erecuten,  becaufe  t^at  10  only  a0  to 
t§c  Dainajjejsi  gijjen  in  tlje  asion, 

Lampton  iierjus  Collingwood.     Trin.  5  W.  &  M. 

( s. )     ^-jp|)€  SDefenHattt  5ere  obtaineti  a  :jtttio:nient  fo?  40!. 

Carchew282,    J^      j^^^^  apttlft  Edward  Craftcr  anH  Robert  Lampron, 

4  Mod.  514.  antJ  after  tljc  ]^ar,  &c.  ^e  b?ougljt  a  Sci.  fac.  againS  Am& 
Comber.  325.  LamptoD,  EeliS  ann  atmiiniftratrit*  of  tijc  faiu  Robert,  iDf)o 

fltrbi^eH  tfte  fain  Crafter }    anU  on  ttUO  Scire  facias's  tjC  IjaD 

•  Jtttigment  ajjainft  Ijer  as  3tiniiniftratrir  of  t&e  fiirDiuinij 

IDebto? :  ^pon  tubiclj  JuUffment,  tbe  faiD  Anne  i-ampton 
bjougijt  a  CBrit  of  Crro?  in  t&e  fame  Coiu:t,  affifftiin^^ 
fatter  of  JFaa  contrary  to  tljc  S^uffgeftfon  of  t&e  Scire 

feci^s. 

I  .  Holt 
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Holt  €.  %  a  ain't  Df  enoi  mi  not  !i'e  ill  tijis  Cafe ; 
fccciiufc  tfjc  Jfiia  afllsii'l'  fi3?  €rrc?  is  in  tJje  ^'lujijcrnon  oc 
tlje  ©Iliit,   auD  not  fn  anv  of  tl)e  p^sccfBinsg  in  tljc 

CaUfC;    tIjCrCfO?C  tIjC  l^iOintlff  niUlT  bmv;  Audita  Qicrcla, 

aim  btiixQ  fo  aUjuCg'D,  fljc  tjciitjfjt  tfjat  ziidt  acccitsuiglp* 

Winchurft  'verfm  Mafely.     Mich.  7  W.  5. 

A$^otioit  tuas  matic  bp  tIjc  Dcfcnnant'0  Counfcl  fo?     (  9. ) 
Icaue  to  quaflj  \)i&  oluit  aSLlrit  of  Crro?  to  rcucrfc  a  5  Mod.  67. 
ifinc,  one  of  tljc  l^articiS  to  tlje  Jfinc  bcino:  omitteli  in  tIjc 
Gtlrit  of  €noh 

Holt  €♦  :j*  aic  cannot  qnadj  it  on  a  fo?cin:n  ^imc^ 
nion^  fo?  f}otu  can  toe  take  Boticc  of  anp  ^^>imj,  but  tofjat 
is  on  Eeco?li :  'CiJS  true,  tljccc  toad  a  Cafe  in  Pemberton's 
Cime,  to!)cre  a  jfinc  toas  ieiiieti  bp  tO?cc  pcrfong,  auD 
Ctoo  of  tijcm  b?onn;f)t  €rro?  to  rciierfc  it,  anD  tfje  ifinc 
toao  rcucrfcn  -,  tljo'  perljapd  tljc  otljcr  13)artp  fjati  notljino;  in 
tljc  lanD.  ■CIjc  CJtlcit  muff  not  be  nuaHjeD  •  but  let  tbc 
ot^cr  ^iDC  fl)cto  Caufe,  toijp  pou  fliouIO  not  Difcontinuc : 
jfo?  mxits  of  €tro?  map  foinetimesi  be  nifcontinueu,  pet 
'tijS  carelp  Done, 


I 


Hartop  'verjus  Holt.     Mich.  8  W.  5. 
B  B.  R.  tfje  Plaintiff  (jau  JuQijment  in  Debt;  tIjc  £fc^    ( 10  ) 


I  Salk.  25^ 

Mod.  iiS'. 


fcnuant  b?ouir&t  €tro?  in  t^t  Crc&equer  Chamber,  nnn 
tbc  3]uUffment  toas  affirmco ;  tljc  plaintiff  fuen  out  a  Scire 
facias  in  B.R.  anD  baD  an  QtoarD  of  Ccecution  •,  Ijercupon 
tlje  DefenDant  b?ouD;bt  €rro?  in  tlje  (£tcbequee=C()ambcr, 

tarn  in  redditione  judicii  qiiam   in  adjudicationc   executionis. 

BottoitljftanDinff  all  tijis  tlje  plaintiff  in  tlje  o?iD;inaI  ac= 
tian  toent  on,  anD  fueD  out  €rccution;  anD  noto  a  Motion 
1030  maDc  to  fet  it  afiDe,  beeaufe  it  toas  fueD  out  to&en 
tbece  toas  a  ^rit  of  €rto?  DepenDing,  Per  Holt  €,  3. 

iff,  €lje  :jntcnt  of  tlje  €;tatutc  27  Eliz.  toas  onip  to  re-  >  vent.?! 
lieue  upon  tlje  uerp  $^ecit0  of  tbc  Caufe,  as  it  ffoob  upon  Hob.°7i.''' 
tljc  JuDgmcnt,  toljkl)  tljc  3iiaicc0  anD  ISarono  migljt  eitljer  <  vcnr.  id?. 
aflitm  0?  teberfc ;  but  tfjere  can  be  no  neto  mtit  of  €tra?  I  k^ZT 
aftee  tljep  Ijafte  affitmeD  0?  rebetfcD,  i  Mod.  li 

2Dlp,  Cljep  IjelD  ex  confequenti,  tljat  t0e  mvit  Of  €rro?  Mod.Cafs 
COUlD  be  no  Superfedeas  tO  tljC  CrCCUtlon;    auD  t&at  toljat  I  Salk 

tl)e  Plaintiff  did  toas  toell,  anD  no  Contempt. 

Red' 


o. 


Z-jz  ERROR. 


Redwood  and  Coward.     Hill.  8  W.  5. 
C  ^^^    I^lAro?  out  of  tijc  pmncc  Court  i\\  nit  aaioit  on  tf)e 

Cafes  vv.  3.    £2y  CilfC  ;    €rrO?   aniffllCD,    t^at   Juratores  aflident  damna, 
lufjcrc  it  fljOUlti  lie  aflidunr. 

Holt  c.  3^*   3nli  tlje  Court  nHuitigcn  citljcr  of  tijcm  WW 
fiiougl),  tijo'  ncitljcr  of  tijem  proper. 

Anonymus.     Pafch.  11  W.  5. 

(12.)    Holt  C*  J.   A   mnt  of  €rro?  \mv  be  aiym'nff  tfjc  l^inij 
I  i^*'^'  ='<**•  I\  iuitljout  Petition ;  'tf)o'  nntientlp  tJjnt  tuns; 

ufcti,  r.nn  luas  a  Decencp;  but  fincc  1640.  ccirit'si  of  ^rro? 
1  Leon.  194  tjaxic  been  maUc  out  ex  Officio. 

Wicket  ^erfus  Creamer.     Pafch.   11  W.  j. 

C  13- )    T7i'^to?  tnajs  b?ouD;l)t  on  a  JuUffment  rccoiiereti  bp  ttoo 

I  saik.  2(i4-  IZj  l?crfon0,  anH  t!)C  Ollrit  of  e^rro?  toajs  allotueti,  but 

no  Cranfcript  matic  5  one  of  tfjc  Defentiantjs  in  €rro?  bieti, 

anlJ  tlje  Otfjer  fueU  out  a  Scire  facias  quare  Executionem  non, 

anD  tijercupon  Ijau  an  i^toaru  of  Crceution,  anti  tooh  tlje 
^plaintiff  in  €rro?  upon  a  Cflirit  of  Capias  ad  Satisfac'.  it 
toajj  moneri  to  fet  afine  tOi^  ^recution ;  fo?  tijat  tlje  Defen= 
nant  in  €rro?  uias  irreijufar,  becaufe  t&e  Eeco?n  luajs  not 
trunfcribcii,  &c.  to  toljiclj  it  U)a0  anfluer'D,  tfjat  tfje  plain- 
tiff \\\  Crro?  fljouio  Ijabc  fljeiuen  t!je  SDeatfj  of  one  of  tfie 
£)efenriantsi  bp  pieaninij  to  t()C  Sci.  fac.  but  fjao  flippen  Ijis 
■Cime,  anH  tIjerefo?e  ougljt  not  to  fjaiie  anDantaffc  of  tfjis 

{15ntter  tuitljOUt  Audita  Querela. 

"  Holt  C.  %  !)eiri,  tIjat  iubere  tf)e  DefenOant  fjnn  >^atter, 
luijic!)  Ijc  miiybt  babe  pleaDrn  to  tIjc  mnt  of  Scire  facias, 
asio  bas  loft  tljc  benefit  of  tljat  h^^  atoarn  of  Crccution  on 
tbe  Sci.  fa.  returneo,  be  i^  conclutieti  fo?  eber,  anb  can  nc= 
pitxhcrbis.  'ber  babe  an  £)ppo?tunitj)  0?  o^eansJ  to  let  bimfelf  in  to 
i^ouub.  171.  take  ClObantagc  of  tbat  fatter*  'But  tobere  it  is  an  CI 
uiarb  upon  ttoo  Nihils  returncb,  be  map  reliebe  bimfelf  bp 
a  eilrit  of  Audita  Qjicrela;  anO  tbe  Court  toill  fabe  \)\\\\ 
tbnt  Crouble,  anb  reliebe  bini  on  amotion,  unlefjs  tbere  \sz 
a  Eeleafe,  0?  fome  fucb  £T9atter  of  Jfaft,  agi  maj>  be  tricb. 
%\)\^  C;i*eaition  bJais  fet  afibc  bp  tijc  Court, 

I  Cuttins 


r>ro.  li. 
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Cutting  "verfm  Williams.     Hill,   i  Ann. 

ElRro?  of  a  JutiBmcnt  tnljcre  tljc  2?'eclai-ntion  ^an  fctjc^  (  14- ) 
ral  founts,  anti  kMttal  Damaged  laiD,  aiiD  tijcrc  f"""""^'*. 
uiafi  but  cite  Jiiriffmrnt  bclotn  foj  tlje  fcDcral  SDnniapg ; 
ann  iioto  it  Uiajs  afliffiicu  fa?  Ccto?,  tijat  one  of  tlje  County 
luas  ijoin,  ann  tijere  bcino;  one  entice  Jutiffment,  tljere- 
fo?e  all  U)a0  boiti,  ann  Jungmcnt  ougljt  to  be  reijecfcn  in 
tlje  (EObole. 

Holt  C,  J*   C&ere  are  but  ttoo  Jutiffmcntg    in   tlje 
TBoofeS,  tljat  fabout  tlje  2)pinion  of  tebetfinff  Jutigment  ""^b.  ^-^ 
in  lS>act;   ann  1\  remembct  to  Ijabe  Ijearti  it  Debaten  Ijcte  /RoiLRep.' 
nianp  Pearjs  ap  -,  ann  tlje  Court  tfjen  toere  of  ©pinion,  24- 
tljat  it  tiiouin  be  ban  in  tlje  ClUjole:  JFc?  tlje  toljole  2uno:=  ^"''"  '^ 
ment  is  Voiowq,  it  bcinn;  fo?  nio?c  Oamasjes  tljan  fljouin 
l)abe  been  recober  n,  ann  not  fo?  fo  muclj  Damage  upon 
one  p?omife,  ann  fo  nutclj  upon  anotljer  -,  if  it  luere  fo,  it 
migljt  pcrljaps  be  fcberal  .Tungmentjs,   ann  confequentlp 
one  migljt  be  reberfen  Uiitljout  tlje  otljer :   'But  tljc  Juno;^ 
ntent  in  tljis  Cafe  ifi  to  recobcc  damna  pr^d',  tuSiclj  arc  tbe 
iDljole  Damaged, 

Jungmcnt  reuerfen  in  toto. 

GigeerV  Cafe.     Pafch.  I  Ann. 

AOUrit  of  Crro?  namen  tlje  plaintiff  in  tljc  original    (.is-^ 
aaion  ^p  a  \3imQ  Surname,  ann  it  toas  moben  tljat  '^j.  "  *  *' 
tbe  Defcnnant  notUJitbltanning;  tbe  Ollrit  of  Crro?  miffljt 
tafee  out  erccutioui  bere  tlje  Court  ijein  tbiis  to  be  a  fatal 
Variance. 

ann  bp  Holt  C.  %   ©nberc  a  mrit  of  €cro?  abates  bj? 
potion,  tbe  Defennant  in  €txoi  muft  mobc  fo?  Leabe  to  sce  star. 
take  out  Crecution  -,  but  labere  bp  Eeafon  of  Variance  tbe  5  gco.  i. 
Eeco?n  iei  not  remobcn,  be  neen  not  mobe  tbe  Court  fo? 
Crecution :  Zt  laft  tbe  Ecco?n  tuajs  o?neren  to  be  amcnnen* 

Andrews  ^erfi4s  Lyncon.     Pafch.  1  Ann. 

ERror  of  a  Jungment  bp  Default  in  Crefpafs  in  C  B.    (  i<5-  ) 
tbe  Crro?  aflignen  toas,  Cbat  tbe  Action  tnbo  return- '  ^'*'''  *'*5- 
en  tbe  Ojiffinal  tuas  not  sSberiff.  3it  toas  urgcn,  tbat  tbe 

4  A  Eeturn= 
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Eeturninu  ions  not  a  minifterial  aa,  anD  tim  m\  ^ut^ 
cro.jac.359,  ment  licjj  ao;ainff  tuljat  tljc  ^ijcriff  nof sS  as  an  ©ffiter,  but 

fRoi  Re  '^^^  "'^  ^  JUtJffC,  Vide  Yclv.  34.  2  Cro.  12.  7  H.  7.  4. 
55.°'  '^^'  8H.  4.  15.  1  Cro.  421.  1  Roll.  758,  760.  2  Lev.  184,  242. 
1  Sid.  94.        2  Jo.  125. 

i^Kcb.  353,  Holt  c»  3'*  iff,  %t  tlje  eijcriff  Din  not  return  t&c  2Ilrit, 
'  ■  it  tuagi  irrcffular,  anti  van  njauin  ijatie  complniiict!,  but  tfjat 

fl)culti  ljal3c  been  in  Ciutr*  caijrn  a  SCitit  conici;  in,  tijc 
iDcfcnUant  bne  all  tljc  Cerni  to  complain  of  Jircgularitp, 
anti  in  tl)at€imc  tljcSbenff  miijijt  IjaUe  fjan LcaW in  C.B. 
to  DifaDotu  tbc  Kcturn  -,  but  after  tljc  €crm  is  flippen,  ann 
tlje  Ulxit  is  fileti,  anD  becomes  a  Eeco?3,  'tis  too  late* 

2iiip,  CJje  Defenriant  in  tljc  principal  Cafe  anmfttcti  tt}t 
€)?iff!mH  b}>  appearing,  anti  not  cljallenginn;  tf)e  £)?in:inaf. 

Regina  verfus  Foxby.     Trin.  ^  Ann. 

(17)  T"  J)€  Defennant  t»as  conbiaen  at  tlje  g)enions  fo?  n 
Mod  VaS  -*-  ^^^^"^^  '"'"^  anjung'D  to  be  duck'd.  g)lje  b^ougljt  €r-- 
ns,'zilil9.  m  (tip  Icabe  of  tlje  3tto?nep  (general)* 

Holt  C»  %  fain,  Cije  Court  toas  toell  enougij  pofTcfTeti 
of  tlje  Caufe  bp  Ulltit  of  €rro?;  but  tlje  beft  map  toas  bp 
Certiorari  to  temobe  it  into  tbe  €roiun=€)ffice,  ano  tijen 
b?ino:  a  CStlrit  of  Crro?  cora;n  nobis  reiideiV,  anti  upon  tijat 
tlje  Courfe  is  to  cibe  a  Eule  to  affign  Crro?  3  anD  tfjen  to 
Mod.car.ii.  ^xioviz  fo?  a  perempto?p  Eule,  anD  in  ^Default  tljereof  to 
'  ''"'■  "■   Ijabe  a  Non  Prof.  auD  tljen  an  aiuatD  of  Crecution* 

Smith  ^verfus  Stoneard. 

(  18. )    T?Etoi  of  a  JuDgment  in  C.  B.  after  aerDia,  tljc  plain- 
I  saik.  267.   £^  tfff  (n  i^^iQ^  ailuyneD  fo?  €rro?,  tlje  2Bant  of  an  SD-- 
riffinal,  but  DiD  not  tafee  out  a  Certiorari,  as  tlje  Courfe  is, 
tlje  DefenDant  in  <ZErroi  pleaDeD  in  nullo  eft  erratum. 

Et  per  Holt  C*  31*  3f  Wi^t  Of  an  iD?i!jinal  be  ailiiyneD 
fo?  Crro?,  anD  tlje  Plaintiff  in  Crro?  Does  not  fue  out  a 
Certiorari,  tl)e  Coutfe  is  fo?  tlje  DefenDant  in  €rro?  to  jjo 
to  tlje  fe^gaffer  of  tlje  ©ffice,  anD  get  a  Eule  fo?  tlje  piain= 
tiff  in  €rro?  to  return  Ijis  Certiorari  ,•  anD  in  Cafe  be  Does 
not  get  it  Done  acco?Dinglp,  tlje  laflignment  of  €rro?s  fig- 
rtifies  notljing  3  but  if  tlje  DefenDant  in  Crro?  tuill  come 
gratis,  anD  confefs  tbe  Crro?,  tbere  neeD  be  no  Certiorari 
returncD3  anD  as  to  tlje  ©bjeaicUj  €ljat  tbercmap  be  a 
4  baD 
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ban  €)?iffinal  in  tljiis  Cafe,  tijat  10  anotljcr  lAinti  of  Ci'vo? ; 
fo?  tDljen  iUant  of  ilD^itjinal  10  anigncti  fo?  €L*ro?,  tljc 
Court  toill  neDec  intcnri  a  lian  ©^iijiiuK, 
jutJgmcnt  U)a0  affltmco, 

Barnaby  ^erfus  Saunderfon.     Trin.  3  Ann, 

EEro?  on  a  JutJijmcnt  fit  C  b.  anU  Glfant  of  an  2)^i0i-    ( 19.  -> 
nal  aflign'D,  tlje  Sycfcntant  in  €rro?  came  in  gratis, « saik.  ^oc 
am  alletiijeD  SDiminution,   ann  p^a^eti  a  Certiorari,  aiiD  ^od  cafcs 
tljereon  a  l^ariant  €)?in:inal  U)a0  certiftcn  -,  upon  tuijici)  Ije  174 
came  again  at  tlje  Daj)  ryiijen,  anu  fuffffeffeD  anotljct  Q?i= 
ginal  of  fuclj  a  Cerm,  &c.  ann  tDi0  U)a0  obieSen  againft 
a0  icrcn;ulai% 

Holt  C*  3?*  Jf  a  Eeco?n  lielotu  be  of  Eaftcr  €'crm,  anti 
dlant  of  an  fiD?i0inaI  10  afliffneo  fa?  €ito^,  tbe  Defendant 
map  allcDije  diminution,  anti  tijen  a  Certiorari  o;oc0  to  tOc 
Cuftos  Brcvium  to  cettifp  au  ©^iffinal  of  tIjat  '^Iittm;  anD 
if  !)c  cei:tifie0  a  tu^ong  ©^iginai,  o?  tljat  tljcrc  i0  none, 
t^en  t!je  Dcfennnnt  may  come  anU  fun:n;cff,  before  In  nuUo 
eft  erratum  picaiscc,  tijnt  tljetc  i0  an  ©^iffinal  of  Hillary  01 
Michaelmas  Ceum,  in  luljicl)  Cafe  tljerc  mult  IXO  a  Certiorari 

to  tije  Cuftos  Breviiim  to  ccutifj'  tljat,  anD  a~notOci*  to  tlje  3  Leon.  106. 
Cljief  Jumrc  of  tlje  Common  i31ea0  to  certify  tlje  Conti=  1°^^^ 
wmnttG :  Clifo  Oe  fniD,  if  a  lu^ong  2)?io:inal  be  certificD  of " 
tOc  fame  (ITerm  tije  Placita  10  of,  it  l)a0  been  Ij^IO  tfje  De= 
fenoant  map  ftuTderr  tbcrc  i0  a  riijbt  2)?iQ:inaI  eben  of  tljat 
bei-v  t£:erm  -,  ants  Volmi  tfjep  are  botlj  b^ongljt  in,  tlje  Court 
toll!  appip  tljc  Eeco^ti  to  tfjat  lubicD  i0  gooo* 

Carleton  'verfus  Mortagh.     Trin.  ^  Ann. 

IB  €rro2  of  a  Judgment  in  SDebt  bp  Confemon,  tlje    ( 20- ) 
2Bant  of  Origint^i  toa0  aOiffii'D  fo?  €rro? ;  tbe  Defen--  ^f-  ^f" 
cant  piean0  a  Releafe  in  T5ar ;  tobereupon  tlje  Plaintiff  in  TsaiLies. 
igrro?  oemurrcn,  nnn  tlje  Defennant  ioinen  tbcrein:  anU 
tlje  great  CiuelTion  toa0,  toljctljer  tlje  Court  ex  officio  couin 
aluaro  a  Certiorari  tbat  it  tttfgljt  appear  to  tbem  if  tberc 
toere  an  ©nginal  0?  notf 

Holt  c.  J.  3n  mp  Opinion  toe  cannot  no  ft,  becaufe  tbc 
Clufftion  i0  not  tobetber  tbcre  be  €xm  0?  not;  but  tobe= 
tber  tfje  J3lea  in  Xar  be  goon  a0  pleanen,  mi)tn  €rro? 
10  aflign'D,  ann  In  nuUo  eft  erratum  pleaneb,  0?  a  Default  i0 

mane, 


276 


ERROR. 


matie,  tf)erc  t&e  ^mtt  of  ^rro?  10  tlje  Ciueflioii  before  tde 

Coutt ;  but  Ijctc  t&e  Scatter  put  in  out  SiuUffment  10,  if 

tfje  piea  be  jjooD  02  not  ^  fo  tfjnt  note  toe  are  tictermininD; 

anotijct  €lue{!ion  tljan  is  in  JuUgment  before  us:   3\n 

Done ann Smither's €nk,  tljat  toljicl)  ttins  affignD  fo?  €rto?, 

Hob.  1 64.     appearcti  to  tfje  Coutt  to  be  no  €rroh  tljen  tlje  ,<^nttet  plean- 

Keb. 225.     f ti  in  TDai*  of  tOat (£rro?, tljo'  agaiiift  tbe  ©efcntiant, teas  im. 

liolrioo.    pertinent,  becaufe  it  appcaren  to  be  no  €rro^  Ji  an  ill  l?Ica 

Noy  85.      in  OSar  be  to  a  ban  Declaration,  0?  to  a  ban  Ufljunmcnt  of 

1  Kcb'zv     ^fto?,  it  is  ible,  ann  tlje  Court  fljall  tafee  no  Jl^otice  of 

2  Lev.  274.   t^e  JinCuificiencp  of  it,  butfljall  junge  on  tlje  Reco?n:  anH 

fo  in  manp  otljer  Cafes.  Cbis  is  a  SDcmurrer  to  tfje  piea 
in  16ar,  ann  tlje  Uil)ole  €bent  of  tlje  Caufe  is  put  in  Jung- 
ment  upon  tlje  Demurrer:  OLUjen  tljere  is  a  Demurrer 
ann  Joinner  in  it,  tlje  Court  is  bounn  to  QiMc  lungment 
upon  tbat;  notu  if  pou  atoarn  a  Certiorari  ijere,  pou  ffriUe 
tlje  piea,  tlje  I?emurrcr  ann  Joinner  tljerein  out  of  tlje 
Cafe,  ann  lyiu  Jungment  on  tlje  Certiorari,  '^ije  Mlant 
cf  an  Original  is  certainlp  Crro?  in  tljis  Cafe,  lubiclj  tlje 
Defennant  Ijatlj  ccnfelfen  bp  Ijis  cominff  in  ann  pieaniniy 
tljc  Rclcafe^  fo?  bp  comino:  in  gratis  ije  Ijiitlj  p?et3entcn 
tlje  lp)laintiff,  ann  Ijinneren  Ijim  from  compleatinn:  Ijis  €r- 
ro?  bp  Cahinij  out  a  Certiorari  ^  ann  tberefo^e  tue  nutfi  take 
it  to  be  as  tlje  paintiff  Ijatlj  anmitten :  9nn  tbe  Court  is 
not  at  ILibertp  to  nepart  from  tlje  point  referren  to  tt}cic 
Junijment. 
Powel  31*  ann  tlje  Eeff  contra,  tljat  tf)c  Court  miuljt  ex 

officio  attJam  a  Certiorari. 

Tyfon  qjerfus  Hilliard.     Hill.  3  Ann. 

( 21. )  T7Rror  of  a  Junffuient  in  C.  b.  tlje  ^Declaration  toas 
1  saik.  169.  JH,  Trin.  i  Annie,  ann  Mmt  Of  an  original  aflignen  fo? 
€rro?,  ann  a  Certiorari  uias  atoamen,  ann  tlje  £)?i0inal 
returnen  tnitlj  tlje  Continuances,  bj)  toljiclj  it  appearen  tlje 
Declaration  tuas  Hill.  13  w.  3.  tuitlj  imparlances,  till 
Trin.  i  Ann.  ann  tlje  ©jiffiual  of  tljat  Cerm,  fo  tfjat  it  ap- 
pearen to  be  a  €)Uit  penning  in  tlje  Common  Pleas  before 

anj)  £)|ia;inal.    Vide   i  Lev.  69.    1  Keb.  177,  197,  238,  377. 
Yelv.  108. 

Holt  C.  31.  C^e  Certiorari  as  to  tijz  Coutinuances  tnas 
impertinent,  ann  fo  is  tlje  fatter  returnen,  ann  as  to  tlje 
Eeft,  tlje  Eeturn  is  impofiible,  ann  contrary  to  tlje  Eeco?n; 
ann  tljerefo^c  tbe  imparlances  fljall  be  taken  to  be  in  an* 
otljec  Caufe.  Vide  Style  293.  3iunffmcnt  affirmen* 

4  Bradell 


ERROR.  Z77 


Bradell  verfas  Sawbridgc.     Hill.  4  Ann. 

Trpisi  €afc  tyn0  tljis  Da»  iiuiructi  tip  €)cr{cnnt  Parker,    ( 22.  ) 
toljo  {jclti  tlje  eari't  of  €\:m  couin  not  rcucrfc  tfjc  ^';.^;"°  ^^ 
Jiitiffmcrit  0i\3cn  in  tfjis  €nfr,  it  licing  to  tcmoijc  tijc  JuUo:-  ror'^'fi,!!!  be" 

mcnt  UiUCU  ngainft  A.  B.  nuD  C.   liCing  ad  grave  dan>num  of  reckoned  va~ 

A.  B.  C.  luljciTiig  tijc  rfitriLTmriit  luao  fc^crnl  nijainft  tijcm  ^!here  not 
upon  n  Scire  fac'.    opou  a  joint  anti  federal  Rrcon:ni>ancc  and  what' 
of  05i\fl  in  C.  B.  'ti5  true  JtiULrmcnt  fo?  tIjc  Coils  againft  J"fr"'- 
tijem  luas  joint;  fc  I  tio  net  fee  ijoto  pofliblp  toe  coulD  lining:  vcn  .f^thc' 
2np  QHrit  ofStroito  rcbcrfc  tfjcfc  Sutiijmcntfj,  a0  tijis  judges  of  a 
€afc  15,  tfjcrc  imiur,  a  joint  ano  fcUctal  JuDgmcntS  aijainft  coundiffcrj 
tIjc  fame  parties,  unlcfs  tec  uu'gljt  bjinij  a  ©Ilrit  of  ^rro? 
to  rci)£rfc  tl)c  joint  JutiLTnicnt  fo?  tlje  Coftis,  nnU  federal 
OLlrits?  of  €rro2  fo?  tIjc  JiiCijmcntJJ* 

Dec  fo?  tfje  }i)Iiiintiff :  ■^Dfjc  mrit  of  €rro|  is  ffdon,  fo? 
31  Do  not  Unolo  an)>  otijcr  tfjat  couiD  be  in  tijis  Cafe,  anli 
ijc  faiO  Rccogiioveriint  is  a  Cctm  02  ULlop  of  2ltt  fo?  ac-- 
ItnoUilctiffinG:  a  Debt  bp  UeccQniiancC;  if  tije  dtlo^tigi  lucre 

recognoverunt  fe  deherc,  &  de  bonis  &  carallis  fiiis  levari,  tfji.ES 

San  been  Qootj,  ann  tfjij?  10  tfjc  fame  Cljinn;  in  €ffes,  tije 
RccoLXni?ancc  nceUcti  not  to  Ijauc  been  fct  fo?tD  in  tW 
Cafe ;  anti  if  tijc  fame  be  !jcrc  amif0  fct  fonf),  'tiss  not  ma-- 
riai :  Cfjccc  tuas-  a  €afc  in  tljis  Comt,  Micii.  lo  w.  3.  be= 
ttoccn  Hunt  netful  Rawfon,  loljiclj  luass, 

Hunt  b?oun:f)t  a  Ulxit  of  €cto?  on  a  Ecco?ti  of  a  €tcf- 
pafjs  bp  tf)C  X)efenliant,  ann  tijc  Ecco?0  it  fcif  ms  TranC- 
gr'  tionc  bp  tijc  Dcfcnnant,  fimui  cum  b.  anu  fjelD  tlje 
Eeco^u  tuas'tueil  temoDeti,  nottoitljflantiing  t&e  Variance* 
Co  tDiis  Parker  rcpU'cD,  SIbat  in  tljat  Cafe  t&erc  ttiajs  na 
Piocceoingis  againft  B.  nnD  fo  DiffcrjS  from  tf^is  Cafe,  ano 
Sere  tijerc  fljoulD  be  a  joint  anu  fcuecal  COrit  of  Crro?,  ac-- 
£o?liinn:  to  t!)c  fcucral  Jutiumentg* 

Holt  C*  3!*  3f  an  appeal  of  ^tttttet  be  b^oiiijfjt  nryainff 
tl)2ce  };i)erfon!5,  tfjcp  map  all  join  in  a  mtit  of  Crro?,  fo? 

'tis  ad  damnum  iplorum  rcfpedive,    anU  pet  tljC  Attaint   Of 

one  is  not  tljc  i^lttaint  of  tIjc  oti)er  €:tno* 
Powell  fap0,  Cfjat  tije  IReafon  tijercof  10,  tljat  it  is  hut 

one  EeCO?lI,  but  31  00  not  like  recognoverunt  levari  de  bonis 
&  catallis,  it  fl)OU!0  hZ  levandum. 

Holt  C.  3*  Solvi  &  folvendum,  levari  &  levandum,  10  t^e 

fame  in  Cffes,  anti  fo  tuell  enoutrlj,  ann  tf)i0  10  a  fuificicnt 
Defcriptioit-;  to  tu&icij  Gold  acco?neO. 
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Holt  C.  %  nnn  Gold  3!*  tljougJjt  tijc  mtit  of  €i;co?  tod! 

Powell  nnn  Parker  tIjoiiKfjt  it  a  Clatiancc,  tljcrcfo^c  tlje 
Qlirit  KootJ,  nnD  2iinpient  tunss  nffirinca* 

Lynch  'verfus  Coot. 

( 23. )     \  ;|  jDm  m  Plaintiff  fit  €\:m.  lies  fiiH  nftcr  a  mn't  oC 

5  6aik.  144.    V  V    €ito?  lijouffDt,  ncco^nino;  to  Holt  €*  %  tfjis  ia  na 

HrXfcciitfnuancc  •,  Init  tfjc  Dcfcnnant  inCiTo?  Ijatlj  no  otljcr 

U\i\v  Inst  to  tiH'Kg  a  Scire  facias  npinft  fjiui,  to  (IjCUi  CauCu 

Q-iarc  cxccutioncm  iion  haberet ;  auD  it  VM  bC  110  PICa  IjClC 

fo-'  tfjc  l^Kiintitf  to  Cap,  tljnt  tfjcrc  igi  a  Cdltit  of  €rrci  r.r-- 
pcnOing,  f02  Ijx  mnfi-  .iir:o;n  Iji's  errors  fo?t{3toitfj.  auD  (it 
t{)(0  Cafe  tljerc  iss  a  Difference  mane,  vi?.  if  tfje  Sci.  Fac  io 
cnteren  on  tl3C  fame  lIcH  teiti)  tijc  cOnt  of  etro?,  tijcii  l>r 
map  afiln:n  ^rrojs  toitijOUt  a  Scire  facias  ad  audicT.dum  Lr- 
rores ;  hut  otfjcciuife  Ijc  map  not  tso  it. 

KnollV  Cafe. 

( 24. )    13p  Holt  C.  S'.rCD  is  beneatl)  tlje  Digm'tp  of  t!)e  l:)cure  of 

3  saik.  145  1  JLo^niS,  (m&icf)  10  tije  ®iip?cme  aunicatiite) 

to  trp  patters  of  lag  in  anp  asiono ;  anU  fo?  tfjat  JRca- 

foil  €ttoj0  ill  la»,  of  anj)  JiuOiifment  in  tijis  Court,  muft 

of  Beceflltp  be  ren^efTeti  Ije're,  ano  not  in  parliament. 

aitijoiiiTfj  a  eeirit  of  erro?  to  rcDerfe  a  JiiHijment  fo?C' 
clcfes  ano  ties?  up  tOe  i^antJS  of  tIjc  Court,  pet  it  Dotl)  not 
alter  tije  Eic&t  cf  tfje  parties  t  anB  if  a  mtU  of  Crro?  is 
b?oun;l)t,  an53  no  Eeco^n  certifier!  at  tije  Dap  of  tlje  Esturn, 
tlje  S^efenoant  In  €rro?  takinff  a  Certificate  of  tijis  fat- 
ter from  tfje  proper  ©fRcet  teJjcre  t&e  eirit  is  returnable, 
map  taliC  cut  a  ?LSIrit  Dc  executione  jiidicii  Of  CourfC;  an5 
tIjc  plaintiff  in  Crro?  cannot  p^etient  €i:ecution  tijercupcn, 
luitijout  fje  biinQ$  a  neto  eilrit  of  Crro?. 

S)ec  Abatement,    Amendment,    Copyhold    Eftates,     anl^ 
Courts. 
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ESCAPE* 

Buxton  i-erfMs  Home.     Mich,  i  W.  6c  M. 

€tioi\  of  "Dtbt  tons  b?ouBl)t  ou  a  3;Utin,iiicnt ;  tfjc    (  i.  ) 
HDcfcntiant  plcnCcD,  tljnt  fjc  tuass  tnl^cn  in  €.tccu--  ^  show.  174, 
tian,  anD  Doltiiitaiilp  pcrniittcD  to  cfcnpr,  iiitD  tf)c  ""• 
pKn'ntiff  confcatcti  to  it.    Che  Plaintiff  replies, 
tijnt  Ijc  tin  not  confcnt,  &c.  to  Mjiclj  tijc  K/cfcniinnt  De-- 
uiursi,  ann  tljc  ]31r;intiff  join^  tOeicin, 

Holt  €.  J*  ail  9.?Aon  of  2:)clit  not!)  lie,  tljouffl)  perljnpis 
not  a  Scire  fac.  ann  tfjc  ^ourt  aijreeti,  tljat  tije  ^Oeriff 
coulo  not  tnhe  tlje  pavti'  Dcfenunnt  again,  but  atjaina  tljc 
Plaintiff  it  10  no  "Baw  Jt  fjtis  tjeen  !)elti,  tljat  if  a  Dcfen- 
uant  efcapeti  )xiitl)  tf)e  pcrmiffion  of  tlje  (Gaoler,  tfje  Citcu= 
tion  apinff  Ijim  is  entire!)'  gone  nnti  cninijuifljeti,  nnti  tfje 
Plaintiff,  at  tcliofe  €nut  ije  uins  taken,  fijall  neuer  refon  to 
ijim  tljiit  efcapcn,  but  (Ijall  Ijolts  \}imklt  to  tljc  eaoler  fa? 
i)isEemcDp:  }5ut  if  ije  efcapegi  of  Ijis  olun  crarong,  tlje  zLcon.nj, 
♦gaoler  map  rctaUc  Ijim,  'till  tijc  plaintiff  IjatD  mntJc  t)is  €--  ^«'"-  *• 
lesion,  luljctljcr  Ijc  luiil  fiie  Ijim  oj  tfjc  partp.  Zn^  in  Alan- 
ibn  anr>  Builcr^s  Cafe,  tufjiclj  is  true  lato  anB  fettleo,  it  mag 
aDfutigcii,  tljat  on  €k:i\)c  againff  tijc  ©Llill  of  tlje  S)ljcriff, 
citljer  tijc  plaintiff  01  S»(jcriff  map  retake  tlje  Defenoant  5 
m  efcapc  mi)  Confcnt  of  tlje  eaolcr,  tlje  plaintiff  Ijatb 
onip  Eemeii"  to  take,  not  tlje  @)ljenff ;  ano  if  uiitlj  tljc  Con- 
fcnt of  tlje  Plaintiff,  tijen  neitljcr  Ijc  no?  tIjc  ^Ijeriff  can  re= 
take  tlje  partp  cfcaping,  tl)ouglj  tljc  Debt  be  unfatisfieD. 
Cljc  Counfel  lufjo  antiifcD  tlje  Demurrer  Ijerc  knetu  not  tljcn 
of  tfjis  la(t  Cafe* 
Cbe  Court  gabc  Eule  fo?  Jntigmcnt  fo?  tlje  Plaintiff* 

The  King  verfas  Fell.     Hill.  10  W.  5. 


5  Mod.  414. 


A^an  being  in  Cuftotip  of  tlje  Dcfentiant,  tofjd  ftias    ( 2.  ) 
Itxceper  of  Newgate,  cljargcD  toitlj  i|)iglj  Creafon,  Ije  t  liV?: 
negligentlp  fuffercD  Ijim  to  efca'pc;  tofjereupcn  ttoo  ^nnis-  ' 
ments  toerc  p^eferreH  againff  Ijim :  Cinrt  it  toas  obieSetJ,  tljat 
tljc  ©Harrant  of  Commitment  ougijt  to  Ijabe  been  fct  fo?tlj, 
tubicl)  tuas  not  Oonc;  fo?  tl)at  f)z  migljt  be  cljargeu  toitlj 
^iglj  Creafon,  aun  not  ccmnuttea  fo?  iu 

Holt 
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Holt  €.  %  '€iei  not  cnoun;!)  to  fap,  tfjat  Ijctnas  rrjargrn, 

Init  Ijc  mud  alfo  lie  fain  to  be  committeD  fo?  IlJin:?)  Cicafoii; 

f02  if  n  pcrfon  be  in  Cuftonp  fo?  Crefpaf^,  ann  anotber  fijouin 

rjo  before  a  IiiHict  ano  fiocac  Jpigb  Creafon  aijainlt  bun,  fa 

1  Roii.Abr.  lipx  be  10  in  €nffom),  anU  alfo  cbargeti  luitb  tErenfon;  pet 

Dycv76'.      in  tbat  Cafe  tbe  ©aoler  ijs  not  liable,  a«s  be  luonlti  babe 

cro.  jac.     been  if  be  b«iti  been  committeti  fo?  Creafon.    €be  p^ifcnec 

i!  E    lo    ^^  '"  Cnffobp  botb  of  tbe  (Saolec  ann  tbe  S)beviff ;  ann  if  be 

be  conimittcn  to  tbe  ^beriff,  ann  tbe  «Saolee  fuffer  bini  to 

efcape,  tbe  ©aolee  is  pnnifljable  •,  fo?  tbe  ^S^bcriff  fijail  an= 

fvoec  ci\3ii!p  fo?  tbe  jfaults  of  l)i^  ^tiolzt,  bnt  not  criminadp. 

ann  if  tbeue  Incrc  a  parnon,  tbe  €)beriff  o?  Officer  cannot 

tcd\z  Botict  of  it  'till  it  isJ  alloluen  in  t\)i^  Court,  ann  be= 

fo?e  fucb  ^ilotoance,  to  permit  an  €fcapc  iss  criminal. 

Juntrment  teas  arrcften. 

Jiickfon  'verfus  Humphreys.     Trin.  5  Ann. 

(3-)      r? Scape  attainft  tbe  gibcriffs  of  London;  tbe  131aintiff  nc-- 

1  saik.  173.  l_j  claren  tbat  be  lebien  a  paint  in  tlje  €>beri{f'0  Court 

'"**  nuainft  J.  s.  bcinij  tben  in  tbe  Counter,  in  Cuftobp  on  a 

fo?mcr  Plaint  lebien  aijainft  bint  bp  J.  N.  ann  tbat  tbe  De- 

fennant  beinij  fo  in  Cuffonp  loas  fufferen  to  efcape.    €bc 

£)efennant  nemurren,  ann  infiften  tbat  tbere  ourjbt  to  bnbe 

been  a  p?ecept  fuen  out  on  tbe  latter  I3laint,  on  tubicb  tbe 

^bcriff  miabt  babe  returnen  a  Cepi ;  as  if  H.  is  arreffen  bp 

tbe  ^'beriff  ad  fedam  A.  ann  aftertnams  anotber  GLIrit  is 

neliberen  ad  fcaam  b.  be  is  noiu  in  Cuffonp  fo?  B.  ann  tbe 

Uerp  IDelibcrp  of  tbe  Qltrit  to  tbe  ^bcriff  teas  an  sarreft  in 

lab). 

9  Co.  68.        Holt  C.  3!.  babing  loolten  on  Machally's  Cafe,  fain,  tbat 

S co^nd^'''  "Pi^"  entrino:  a  plaint  in  tbe  Counter,  tbere  neber  is  anp 

^  Roll.  Abr.  p^cccpt  atoarneb,  but  tbe  Serjeant  of  ^acc  arrefts  tbe 

S'o-  l^artp  bP  bis  general  autbo?itPj  ann  tberefo^e  tbere  is  no- 

tbino;  mb?e  to  be  fet  fo?tb  tban  is  fet  fo?tb  in  tbis  Cafe^ 

fo?  bp  entrino:  tbe  plaint,  ann  cbarjjinff  tbe  Defennant  in 

tlje  Counter,  f)e  is  in  aftual  Cuffonp  of  t&e  S^beriif. 

Vide  Commitment. 
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ESTATE. 

Countefs  of  Bridgwater  ^erfus  Duke  of  Bolton. 

Hill.  2  Ann. 

U13  0B   a  fCiffltEtl  JlTue   out   of  Chancery,  tO  tl'P    (  i.  ) 
iuljetfjec  tljc  late  'DwU  of  Bolton  niD  bp  fjiss  lafi  m^^.  c.r. 
©Uill  Dc^ife  certain  Jfcc-jFarm  Rents  to  J.  end  \°^^\  '^^' 
of  Bridgwater  in  if  ee ;  on  a  @)pecial  OecUift  it  teas 
founn,  tfjat  tf)e  fain  Duke  at  tlje  €ime  of  ijie  Deatlj  loas 
Ccifeti  of  federal  C^incfi,  lanUiS  ann  jree^jTarm  Rents ;  ann 
after  telJifinn;  Ijis  lanos  anti  a3incsi,  l)c  n;il3csi  ail  otijec  iji0 
Cfiate  real  ann  perfonni  to  J.  earl  of  B.  ijis  (!3recuto?6  anU 
SUTiffns,  to  l5e  BiiJcn  Op  fjim  to  ijis  CljilD?en,  &c. 

Holt  €.  :j.  Cfjc  Eents  pafs  bp  tljefe  Mai^^y  alt  otijec 
Sis  real  anD  perfonal  Cftate ;  ann  tije  C2lo?ti  Brtate  is  Ge- 
nus Generalifllniiim,  Di^iueU  into  Cltatc  real  antJ  perfonal : 
anu  as  real  eaatc  is  BiViioen  into  an  Cftate  real  in  Jfee, 
0?  fo?  life ;  fo  perfonal  eftatc  is  biancljen  into  Cljattel  real 
ann  dljattel  perfonal,  tfje  iiufi  faecaiife  it  Ijas  a  real  Citrac^ 
tion.    ^  ^an  feifen  in  fee  mnfees  a  JLeafe  fo?  Pears,  tlje 
iLetfee  Ijas  a  Cljattel  real,  fo?  l}is  Cffate  is  ueriuen  out  of 
a  real  Ocftate,  but  ftill  it  is  not  a  real  Cffate,  tD&icft  cannot 
be,  tuitljout  a  f  reeljoio  at  tlje  leaft  Do  pafs.    'Cis  true,  tlje «  RoU.Abf. 
matii  Eftate  comp?el)enns  botlj  jfreeljolD,  ann  Chattels  s?*,e  493. 
real  anu  perfonal ;  ann  bp  a  Detjife  of  a  ^an's  €flate  real  2  cro.  4<j. 
ann  perfonal,  a  Jfrecljoin  paffes,  if  tl)efe  2Ilo?ns  come  not  '^"^jld!^^ 
accompanien  toitlj  otljers  toljiclj  e^ipjefs  a  Species  of  an  infc--  Hob.  17V 
rio?  Batute,  ann  toljiclj  onlp  can  ertenn  to  a  dljattel ;  ann  Moorsso. 
tbere'tis  fain  tlje  ©eneralitp  of  tljis  mot^  Eftate,  fljall  be  gRep.'';^. 
reflrainen  ann  erplaincn  bp  tlje  p?ecenent  particular  03o?ns.  cro.  mix. 
€{)en  it  is  objeaen,  tljat  tljis  Claufe  Ijere  is  not  onlp  in  J^s^^j^ 
Companp  iuitlj  a  Claufe  toljiclj  rjiues  no  mo?e  tfjan  a  pcrfo=  Paidi.  39*' 
nal  €(tate,  but  alfo  neuiCes  it  to  Ijim,  Ijis  €i:ecuto?s  ann 
affignS;  ann  tl)erefo?e  cominu  toitlj  dljattels,  ann  tlje  p?o= 
per  Limitation  of  fuclj  effates,  no  mo?c  tljan  a  Cljattel 
outyljt  to  pafs  bp  tljcm*    Co  tofjicl)  it  is  anftoeren,  if  pou 
appli'  tljefe  ©Ilo^ns  in  anp  mav,  tlje  Jfreeftoin  in  tlje  Rents 
mill  pafS;  if  a  ^an  fjas  a  real  ann  perfonal  eftate,  ann  nc. 
l3ifes  Ijis  perfonal  eftate,  toijetijer  luitl)  Ijis  real  eftate,  tlje 
one  ann  tlje  otljer  pafs  as  fullp  n^  if  tljerc  uiere  e,rp?efs 
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motiiS  of  £)ct3ife  0?  ©?ant  to  tiotlj  of  t()cm :  atm  tliere  (s 
no  Difference  bettueen  tuljerc  o:io?U0  arc  particular,  anu 
tuljcre  tljej?  are  general,  If  tlje  general  ©LTo?ti6  cannot  be  fa- 
tfsfieti  toft'fjout  pnffino:  tfje  teal  €fiate,  ag  Ijere  tljej)  cannot^ 
Jf  a  12)erfon  be  fcifen  in  Jfee,  anti  teuifejsi  Ijis  Cffate,  m 
inheritance  fljall  pafs  toitljoiit  anp  otljer  Olircumftance  ta 
manifcft  Iji^  :rntent,  merci?  bp  rjtmnts  W  ^itate ;  toit{j= 
out  tljiis  Conllrusion,  tlje  mom  of  tlje  mill  cannot  flanri; 
nntiCft'atc  generally  implies  a  jfce-fimple  t  anD  intl)idCafe, 
tOe  jfee  of  tlje  Eents  palTes  at  lead  tfje  UJljole  Cftate  of  tlje 
Dei]ifo2,  fo?  all  his  Eftate  10  a  Dcfctiption  of  l)i0  lee. 
Ta  a  DcbifetiK  Ceftato?  is  not  tietJ  up  to  JFoim,  'tis  enouglji 
tijat  Ije  erp^circG  nnn  fiijnifies  IjiS  ^eaninff  bp  anp  oLlo^US* 
3ntieeo  in  ©^ints  it  tuoultJ  not  pafs  a  jfee,  becaufe  tl)c 
Iniu  appcints,  tijnt  let  tlje  Jiutent  of  tlje  parties  be  ebcc 
fo  fullp  erp^elfcn  ant  manifefteD  in  a  ®?ant,  tDitljout  tlje 
mo^n  Heirs,  n  Jfee^fimple  fljall  not  pafs,  isut  Ijcre  (s  a 
2?euife  of  tlje  jfee-ifarm  Eents,  to  inafee  tljereout  fuel)  an= 
Kual  pni'tncnts  as  tlje  Deuifee  plcafes,  anO  mafee  p?oi3i-- 
fion  fo?  Ijis  pcunger  Cljilti?en ;  noU)  if  onlp  an  €flatc  fo? 
life  Ijau  conie  to  tlje  Debifee,  t&c  S)ecuritp  of  payment  of 
tlje  annuities  mull  be  niminitbeH ;  nun  it  cannot  be  intenOen 
but  tlje  Debifo?  meant  tlje  @)ecuritp  fljouin  continue  as  long: 
as  t^cp  tuerc  to  be  paiti*  9ntJ  in  all  Cafes,  ttiberc  lanns 
are  nebifeo  to  a  particular  Purpofe,  ann  tfte  Dcatb  of  tlje 
Debifee  migljt  p?cbent  it  -,  tfjere  an  €lfate  in  fee  tuill  pafs* 
Xp  tbc  iuljolc  Court,  tlje  paintiff  Ijan  3!iHiffment. 


ESTOPPELS. 

Trevivian  ^erjus  Lawrence.     Pafch.  5  Ann. 

9Saift.i5i,  TTB  Cjcament,  on  a  special  SlertiiS  founti  of  tlje  ^attrv 

*j»-  I     ii\  Controberfp,  as  to  Cffoppels,  Holt  €,  %  l)ClD, 

I     tljat  an  Cffoppcl  in  peanino:  uotlj  not  binU  tbe  Jurp,. 

-■■    unlefs  it  U)o?US  upon  tfte  :jntereft  of  tbe  lanns  -,  but 

tuljerc  tbe  Cftoppel  b)o?ks  on  tbe  Sintered  of  tlje  Lanbs,  it 

runs  toitlj  tljelann  into  toljofe  ipancs  foeber  tlje  iLann  comesj 

anD  an  Cjeament  is  maintainable  upon  tlje  meet  Cftoppel. 

Ctiat  tufjere  a  Plaintiff  neclaies  upon  a  Demife,  tnljicl)  ac= 

X  tuallp 


EVIDENCE.  28? 

tuallp  toas  bp  JnDenturE,  ann  tfjc  Dcfcntiant  plcaoij  Nihil »  lcv.  4^ 

habuit  in  Tcnemcntisi    ff  tlje  plaintiff  taU  mit  Upou  tfjat  ^fym  zf"^ 

plea,  tlje  Jurp  map  finti  nottuitljltnuUino;  tijc  SinQirnturc,  zR'ep.^.' 
tljat  tl)t  IcITo?  &an  notDinn:  in  tfjc  ^cuementg  at  tlje  Cime  f^"°*"  5*?- 
of  tljc  Deuiifc,  anti  giiJC  a  actuift  fo?  tfjc  Defendant:  Qi5ut  r<i4r."  ^''^' 
if  &c  Ijati  plcaQcD  Nil  debet  infteaD  of  tlje  otfjcc  l^Ica,  ann 
3jiruc  tocce  tfietcupon,  if  tlje  Dcfcn5ant  qiU  fu  cS^uiDence 
tljat  t^e  Plaintiff  IjaD  notljinn;  in  tljc  Ccncnicnts,  in  fuel) 
Cafe  tlje  plaintiff  map  tal^e  aQuantaixc  of  Ijis  julirnturc 
bp  GHap  of  Cftoppcl,  liccaufc  Ijc  couJD  not  i)?M  tljat  'Bcnc-- 
fit  of  it  in  picaDinn:,  a?  Ijc  imht  in  tljc  otljcc  Cafc>   dnti 
fa  it  i0  if  a  O^ojtpgce  tirin0s  ci^icSmrnt  againft  tljc  a3on= 
0ap|,  ana  Ijc  pfcane  Ba  euiltv,  tlje  Q3o?tn:an:o?  (Ijail  nc= 
Ma  be  allotocn  to  rciuc  in  Cb-itience  n  p^cccDcnt  Q3o^t0nge, 
\\c  being  eaoppcB  as  to  tijat  bp  iji3  piea* 
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Anonymus.     Coram  Holt  C.  J.  at  Nifi  Priiis  j^ 
Hertford,   1 690. 

Holt€«  3;»T[B  Debt  fo?  Rent,  upon  Nil  debet  pleatietJ,     ( i.) 
I     tlje  Statute  of  Limitations  map  be  giben  » ^aik.  278. 
■     in  ebioence,  fo?  tljc  %tm\tt  Ijas  maue  it  11^68?°"' 
''^   no  Debt  at  tlje  €imc  of  tlje  pica  pleatJCO;  6S3."    *' 
tfte  moiTi^  of  iuljiclj  ate  in  tljc  pjefcnt  Cenfe,  but  in  Cafe 
on  Non  AfTumpiit,  it  Cannot  be  QiUn  in  Cbioence,  fo?  berc 
tl}t  piea  fpealtsi  of  a  Cime  pad,  auD  telatcis  to  tl)c  €ime 
of  maltinff  tbe  P?omife* 

The  City  of  London  ^erfas  Gierke.     Hill.  1  6c  3 

W.  &M. 


I 


B  an  Aaion  on  the  Cafe,  tljc  Plaintiffs  p?efctiben  to  babe     ( 2.  )     ^a^y^/^ 


a  f  artljiuj}:  fo?  eberp  Ciuartct  of  i^alt  b?oujjljt  h^  anp  ^ 

of  tbe  melf-Counttp  ODarffCS  to  London.  '  * 

filpon  tbe  general  ^^ITuc  plcatieti,  tljece  tnas  a  €:rial  at 
'Bar,  at  tDbicb  tbe  plaintiffs  offeteb  in  CbiDcnce  four  fcbc* 
tal  ClerHiftfS  obtaincD  at  Nifi  Prius  ajjainl!  four  otbet  CiHeff^ 

Countrp 


CarthewiSt 
82. 


1  tyi. 


284 


EVIDENCE. 


Ccuntrp  ^mtt^;  it  Uiais  Debatcn  iDljet^ct  tfjefe  ajetuiajs 

(Ijouiti  i)e  numitteti  as  €l)iOence* 

Cfjc  Court  alfotacn  t&em  to  be  ffiben  in  Cbioencc,  fo?  ft 
10  ao  rrafonalie,  tljat  a  EccoUecp  againll  a  ^tcanffct:  fljoiiin 
tic  Qi\3n\  in  etiirjcnce,  asi  ipapment  of  t^c  2:)utp  bp  otljer 
Stcniujcrs  fl)ouIu  be  p?o\jeD,  tobicf)  tnas  neber  pet  boubtcD* 

Holt  €.  3*  a  Lo?D  of  a  99iino?  claims  ®uit  of  bis  Ce= 
nants  ad  moiendinam  bp  Cuitoiii,  &c.  aitD  ill  an  fiSiou  w 
concrs  ntjo.iuil  one  tenant,  tljat  Kecobcrp  map  be  gitien  in 
eutQcnce  in  a  liUc  33ion  againft  otljcr  tenants  tipon  tlje 
nboiic  Ecnfon,  unlcfs  tOc  Difentiant  can  tljetu  anp  Cobin 
02  Collufion  betioEcn  tljc  patties  in  tlje  fitft  aaion,  &c. 

c]uod  no;a. 

Edwards  i/'^r/^5  Thompfon.     Trin.  3  W.  6c  M. 
( 3.  )     r^B  a  Crial  at  Nifi  Prius,  Holt  €,  %  IjelD,  pica  Noh 

I  Show.  271-  V_>/    Adiimpiit  infra  fcx  annos  ante  iinpetrat'  brevis  originar. 
Repl' Aflumplit  infra  fcx  annos  impetit' brevis  prjedi^t'  (viz.)  fuci) 

a  Dap,  &c.  tbere  in  €biDence  pou  neeU  not  (Ijetn  tbe  ©?i' 
ginal  \  fo  in  a  Plene  adminirtravit,  tubere  tbe  Date  is  men* 
tionco  upon  Ecca?b,  tbere  pou  neen  not  Ibetu  it  in  €bibence, 
tbouub  it  iuere  onip  bp  OLlap  of  (viz.) . 

The  King  ^erfus  James   and   Thomas.      Pafch. 

4  W.  &  M, 

(4.)  iNformation  agaiuft  tbe  Defcnbauts  fo?  Perjurp,  fo?  tljat 
carthew  220.  |  (ijf  j,  Ciygje  }jp  affibabits  filcb  on  Keco?t»  in  tbe  Common 
picas,'  ann  tafeen  bcfo?e  CommifTioners  in  tbe  Countrp, 
tbat  tbep  uiere  nebec  artcffcD  at  tbe  @)Uit  of  T.  s.  tobo  bfib 
b^ouQbt  an  aaton  againft  tbcm  in  tbat  Court,  anb  bab 
jubgmcnt  b^  Default,  anb  a  ^arit  of  Jnquirp  eicccutcb,  all 
xubicb  tijcy  fet  afibc  upon  tbe  faib  aoibabits* 

at  tbe  anises  befo?e  3^uftice  Eyre  in  tbe  Oxford  Circuit, 
tbe  Copies  of  tbefe  affibabits  toere  p?obeb  to  be  ecamineb 
bP  tbe  ®?iQ;inais  on  tbe  jFile,  anb  toere  p?obuceb  in  Cbi- 
nence  bp  tbe  p?ofecuto?> 

apinit  tubicb  it  luas  objectcti,  tbat  it  tuas  noCbibence, 
unlefs  tbe  Commimoncc  tubo  gabe  tbe  ©atb  toas  p?cfEnt, 
to  p?obc  tbat  tl)t  iDcfenbants  toere  tbe  fame  perfons  tobo 
mabe  affibabit  befo?e  binn  'inb  tbereupon  tbis  flnueaioii 
tuas  atijourneb  fo?  tlj?  SDpiniou  of  flje  Court. 

T  Et 


EVIDENCE.  z8? 

Et  per  rotam  Curiam,  tfjC  CopiCjS  fupra  titZ  ^tiincilCC  fuf= 

ficicnt,  UJitijout  tl)t  Commiffioncr  iuljo  numiniflrcri  t^e  ©atlj  - 
fo?  otljci'toife  fuel)  a  pcrjui-p  migljt  be  unpunifljaiJlc* 

Jones  <verfi4s  Bow.     Pafch.  4  W.  &  M. 

TEinI  nt  'Bar  in  Ejcament;  tlje  €iuc(!ion  mag,  ff  @)ic     (5.) 
Robert  Carr  l«a0  nuuriCti  tO  Ifabella  Jones,  bp  tuljoni  Canhew 

Jji  B  JlTuc,  ano  unnec  luljom  tOc  Plaintiff  claims.  "^'  "^• 

Clje  Dcfcnriant,  lip  ©Hap  of  anticipation  to  tDe  €iji= 
Bcncc  tDljicO  tljc  Plaintiff  Inass  about  to  Qi'iiC,  moucti  tljc 
Court,  tijat  tljc  plaintiff  ouijOt  not  to  he  alloUieO  to  p?obc 
a  s^arriao;e  bctiuccu  tljcni,  becaufc  tljerc  msi  a  Sentence 
in  tf)c  sarcljcs,  upon  a  ^uit  b^ougljt  againit  Ijec  Caufa  jafti- 
tationis  maritagii,  bp  \o\)k\)  it  tuad  oecrccQ,  tIjat  tljcrc  Uias  no 
$^arrian;c  betujcrn  tljrm,  but  tljat  tijcp  Uicrc  free  one.  of  an- 
otOer,  ann  tfjat  tijcp  migijt  marrp  feparatdp,  iufjiclj  t^cp 
aftertuarBS  bio, 

€:()i0  €)entcnce  luas  nob)  offcretJ  in  ©bibence  bp  tfte  ^e- 
fenbant'jj  Counfcl,  as  a  a^ar  to  conclube  tbe  "Plaintiff 
from  anp  p?oof  of  tlje  Carriage,  unlefjs  Ije  coulD  fljeto 
tljat  tljc  fame  luais  rcpealen* 

cLTpon  £)cbatc  tbe  loljole  Court  Ijein,  tIjat  tijis  Sentence, 
teljilft  unuepealeb,  luas  conclufiuc  againil  all  patters  p?e= 
ccbent,  anb  tljat  tljc  Cempojal  Courts  mul!  gibe  Crebit  to 
it  until  it  i0  rcberfcb,  it  being  a  fatter  of  mere  Spiritual 
Conufance. 

Janb  ijereupon  tlje  Plaintiff  loais  nonfuit* 

Brook  ^erfus  Smith.     Pafch.  5  W.  &  M. 

IN  AfTumpfit.    (gbibence  toas  gibcn  tIjat  tlje  Debt  tnas  at-    (  ^- ) 
tacfjcb  bp  tljc  Cuffom  of  London  befo?c  tlje  asion  b^ougljt, '  ^^"'-  '''^'• 
anb  Conbemijation  Ijab  tbere  bcfo>c  pica  pleabcTi ;  anb  it 
loas  urgcb,  tljat  tljis  {l)oulb  relate  to  befeat  tlje  Sftion. 
'But  tije   Court  rulcb,   Cljat   if   an  ^ttacljmcnt    anb 
Conbcmnation  be  before  tlje  Ultit  purcljafeb,  it  map  be 
giben  in  Ciiioencc  on  tljc  general  Jlfuc,  becaufc  tfjat  10  an  i  saik.  zpt, 
alteration  of  tljc  property  before  tlje  aaion  bjougljt-,  butSf"':^-  „ 
if  tlje  attacljment  only  be  before  tlje  mvit  purcljafeb,  it  hXs^!', 
ougijt  to  be  plcaocti  in  abatement  of  tljc  mvit-,  anb  if  tlje 
Conbcmnation  be  after  tljc  asion  commenceb,  anb  befoje 
tl)e  pica  pleabcb,  tljen  it  map  be  pleaBeb  in  l^ar,  but  fijail 

4  D  not 
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net  be  0iucn  in  iSuincncc  on  Non  AiTumpiiti  fo?  tf)t  }^?ciper= 
tp  i£i  not  nltrrcti  until  ConOfmnation* 
' '  €l]c  Plaintiff  ijflii  a  cleinia. 

Thompfon    C^   Ux.    njerfiis  Trevanion.      Mich. 
5  VV.  &  M.     Jt  Nifi  Prius  /«  Middlefex. 

(7)     Holt  C  3. 0  (IHco  ttpon  CUstJcncc,  tljat  a  Mayhem  map 
Skin.  401.  lA  \yz  iji\]cn  in  €\)jLicnCE  in  an  ^ftion  ofCrcf= 

IKifs  of  ^ITiti'Jt,  03attcrj)  aiiD  e^oitntiinfi:,  ass  an  eminence 
of  cQounuuiD:.  i^lno  in  tljis  Cafe  !)C  alfo  dllotoeli,  tfjnt 
luOat  the  aiiifc  faiD  immediate  upon  tfjc  !|)ui*t  rccciUrD,  nnn 
ticfojc  fijc  fjaD  €inic  to  DcUife  o?  coutctue  nnp  tljing  foi 
Oei*  ciun  acuantuijr,  migljt  be  ffincn  in  CbiDcnce. 

Reeve  'verfas  Long.     PiLfch.  6  W.  &  M. 

(8.)      TB  a  €rial  at  15(11',  in  Andrew  Newport'^  Caff,  a  Copp 
Skin.  431,      1   of  tOt  'Book  at  Dolors  Commons  luad  p^OQUCCO  in  (£i3I= 

^^^-  ticncc,  to  pjo\}C  fucf)  a  one  to  be  Crectitc?*    3^t  loa^  ob' 

icSeO,  tijat  it  luajs  no  CbiDcncc,  bccaufc  ii  icag  but  a  €opp 
of  a  Copu,   anu  tbc  15ocU  ou^Dt  to  be  pjonuceu,  0?  tl/e 

C^^iW  VUitlj  ti)C  probate;    non  allocatur  J    fO|  per  Curiam,  it 

being  a  miW  of  ©oonss,  tlje  m  of  tlje  Coutt  is  tbeSD^iffi- 
nal,  anri  tlje  miW  ijs  p?obeD  bp  tlje  as  of  tlje  Coutt,  be-- 
fo?e  it  is  unCer  tlje  %ti\\  tuitlj  tljc  probate  ^  anU  fa  a  €0= 
pD  of  tlje  act  of  tlje  Ccuft  i0  futRcient.  "But  if  it  tuas  a 
miW  fo?  iLanns,  tijete  a  Copj'  iuoiiin  not  be  fufficient,  but 
tfjcp  ouffOt  to  Ijabe  tlje  €nttj>  aim  0500^  itfelf ;  per  Holt  €♦  "S* 

Pride  'verfm  The  Earl  of  Bath.     Hill.  6  VV.  j. 

(9)    I73!cttmcnt  upon  a  leafe  bp  Pride,  ttieti  at  tbe'Bar  i\\ 

3  Lev.  410.   J2>  B.  R.  before  Holt  C.  31*  ann  Giles  Eyre  onlp  in  Coutt. 

Pride  uiaUc  a  €itle  to  tlje  lanbjs  in  Clucftion,  as  ^eic  to 

George  latC  DltUe  Of  Albemarle,  viz.  ^OU  Of  a  Dauffbtec  Of 

one  Monk,  tlje  elbec  X?otljeu  of  tlje  fain  Duke,  fuppofinff 
tljat  DuUe  George  tiieD  tuitljout  3irue*  €lje  €ati  of  Bath 
niakeis  Citle  bp  Deeo,  anU  alfo  bp  a  WiiW  mane  bp  Dnl?c 

Chriltopher  ^oh  Of  2Duke  George.  flUbetEtO  tlje  plaintiff 
faiD,  tljat  Chriftopher  tuaS  nOt  tlje  ^On  of  DllUe  George, 

but  a  "Baaatu,  becaufe  at  tbe  Cime  of  tbe  ^atciajre  of 
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^UU  George  tuit^  ti)t  Dllkt  Chriitopher'0  v^atljcr,  fl)e  t)m 

a  CpiusbaiHJ  libiiuT,  to  tti&om  flie  mag  latufullp  marrieD,  anti 
fO  Ijec  $^aciU10C  Ulitl)  'S^llU  George  tuciss  Hoixj',  auo  p?oDuceD 
federal  Mlitncirejs,  ttiljo  cnDca\30iii'fn  to  p^aue  tijis,  ©aijerc- 
to  it  tuae  nnfiucicD  tip  tfje  Carl  of  Bath's  Counftl,  tljat  tDcp 
mig|)t  not  to  i)c  atmiittft!  to  uiiic  fticJ)  ^iJiDence  to  baftar^ 
m^t  tl)Z  JfTuc  after  Ijis  iDcutl),  aiiQ  aftec  tlje  Dcatlj  of  Ijigi 
JFatljcc  anti  fl3ot!)cr,  luljo  locrr  niarrieu  in  165^^  nno  UUeo 
touctljci-  as  rousliaiiD  ann  (Tdlifc  tOn'r  lufjole  ILiUes  after  iin-- 
til  tljcic  2?'eatij0  (toitJjout  ar.p  Ciiieltiou  niaDc)  uiijiclj  ljap= 
pencD  not  Hid  16^3,  nnn  alio  SDuke  Chriftopher  Dncino;  Ijis 
jLifc  tnaistaltcn  ano  acijuomieOrjcU  ae  Ijifi  ©on  antJ  ipeic'till 
Ijis  Dcatfj,  toOid)  iDn£>'  iu  i588,  ana  Oe  toafi  ftilcti  ©on  ann 
ipcic  of  Dulic  George,  hotl)  in  tfje  Settlement,  ano  in  tlje 
©Hill  of  Du^t  George,  ano  enjopen  tf)c  Cftate  acco^tiinffip, 
ann  fo  fjaD  t jjc  €ari  unDci-  ijim,  top  tijc  Settlement  anO  dOill 
of  Ditl^e  Chriftopher,  'tiff  tlji0  p^efent;  alfo  tfjat  IDnkc 
Chriftopher  fat  ill  Vi  parlianicsit,  &c.  a0  tfje  ©on  anD  \!^m 
of  Diil>c  George,  anD  fo  tuas?  Ijc  iiilcD  in  tl)c  j^ateht  maoc 
to  Ijim  Ijp  fcting  Charles  2.  anD  alfo  in  an  33  of  parliament 
matJe  to  nifpofc  of  certain  lann^  fo  fcttleU  upon  Ijim,  toOicl) 
})t  cotilD  net  Difpofc  of  luitljaut  fncO  an  3a  5  nnn  tljat 
tI)erefojc  tbc  l^laiatiif  fijouta  not  be  aDuiitten  to  baaat- 
rii^t  Ijim  after  tfje  aC^eatljs  of  Ijimfelf  anU  fjis  latljer  ann 
^ptljer ;  fo?  tljf0  (2rourt  ivlll  not  permit  tlje  €cciefiaf!ical 
€ourtJS  fo  to  Do,  but  in  fuclj  Cafes  Ijaue  often  cranteD 
l^^oljibitions  to  tljem,  ae  Kcnn'0  Cafe,  7  Co.  anD  lofjat  tljep 
tooulD  not  permit  tlje  €cclefiaftical  Courts  to  Do  in  fucb 
Chatters,  tu!)ereof  tljcp  arc  tlje  proper  JaDijes,  t^ep  tljem= 
fellies  ouffljt  not  to  do.  'But  it  loas  anUocreD  bv  botlj  tljc 
^uDDjes,  tljat  if  tlic  Scatter  objeacD  Uias  true,  tlje  #ar-- 
riop  teas  null  nnD  isoiD,  nuD  tlje  Jurp  migljt  (enquire  anD) 
trpfuclj  iFarrS  ns  luoulD  mahe  it  ijoiD^  anD  tl)ep  aDmitteD 
tlje  €uiDence,  anD  afterteauDd,  upon  a  lonU'Crial,  anD  ^v 
Derfitp  of  ^iliitneffcs,  tOe  Jurp  not  beinff  fatisficD  tuitlj  tljc 
CbiDence,  gnnc  tljcir  CSerDia  fo?  tlje  DefenDant  tlje  Carl  of 
Bath.    Lcvinz  anD  oti)crs  cf  Counfel  fo?  tljc  Carl  of  Bath. 

Fullers  ^erfis  Forch,  ^  al.     Pafch.  7  W.  3. 

TEefpafs  apinft  Fotch  auD  otljcr  Commifiioncrs  of    (10.) 
Crcife,  auD  tljeir  unDer  ©Oicers,  fo?  tahinn  tlje  (^0^  canhew 
nep  of  t^e  l^lainiiff  bp  (liirtue  of  a  uLlarrant  from  tlje  Ccm=  '^'^• 
miinonFrs,  upon  n  JuDgmcnt  gioen  bP  tJjcm  ntyaind  tlje 

Iplaintiff 
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l^Iiitntiff,  upon  ait3!nfo?mntion  nijainff  ijfm  fo?  creSintr  a  neto 
eHiinj-jrnt,  iinti  ufing  it  tuitfjctit  J15oticc,  nu«in(t  t^t  Btotutc 
3  &  4  w.  &  i\T.  toijiclj  it)a0  mane  fo?  o^Driino:  tfjc  Dutp  on 
ioui  (Klines ;  nnn  tlje  gjoncp  tuais  taUcn  fo?  tDclo?fnture 
jTiUen  bp  tijat  €)tatute* 

©n  Not  Guilty  pieaticti,  nntJ  'Crfal  at  Nifi  Prius,  before 
Holt  c*  %  in  London,  t(ji0  3jnfo?mation,  ^lungment  nnD 
(Tillarrant,  &c.  icetc  cffcten  in  Cuincncc* 

3it  lt)a0  objcfteti  ^ 

(u)  Cf)at  tijc Copp  of  t&ijs  ComjiSiou  lynsJ  no  €iiirirncr, 
but  tljat  tlje  original  ISoofe  of  €ntrp  ougOt  to  be  n?oliucen» 
.   Scd  per  Holt  C>  3!.  Clje  Copp  ma?  be  giUcn  in  e\)iDence. 

(2.)  €l)at  it  oufffjt  to  be  p?oueu,  tIjat  tijc  Conimimonerjj 
tJiD  [Jibe  tlje  Slungmcnt  teciten  in  tije  €opi'  of  tije  Conbic- 
tion* 

mi)itl)  Holt  €*  31*  uenien,  becaufe  it  p?oben  itfclf. 

(3*)  Cbat  tljis  Jubffment  is  not  perempto?j»,  fo?  tfje 
paintiff  in  tijis  aaion  is  atlibcrtp  to  riifp?obe  t^c  Crut^ 
of  t!je  ^nttet  of  jFaa,  upon  tubiclj  tf)ep  ffrounoeu  tf3eiL*  Jmm^ 
nmiu 

Sed  per  Curiam,  tfjat  ttas  HenicH;  Upon  tljis  Dibrrfitp, 
(viz.)  tfjat  if  tfjc  Commillloners  ^aH  intermebDicii  ftjitij  a 
Cbing  toljicij  tnas  not  luitljin  tbeic  aiutisbiaion,  tljen  all  is 
Hardrcs478,  Coram  non  judice,  auti  tl)at  utap  be  Qi'iitn  in  ^bibcnce  upon 
4So,  4S1.  tijis  aaiotti  but  it  is  otfjcrtoiCe  if  t&ep  arc  onip  nnftafeen  in 
595.  ^'''  ^S^i'-*  lutJgment  in  a  ^attet  toitbin  tljeit  Cdnufance,  fo? 
1  vent.:73.  tfjat  is  uot  euquitable,  otljcttoife  tljan  upon  an  Appeal, 


(ri.) 

Skin.  5S5. 


Key  'uerjiis  Briggs,     Trin.  7  W.  ^. 

Caee  arjainft  Briggs  tljc  C^aribai;  tbe  plaintiff  nc^ 
ciaceD  tbat  be  ban  commencen  an  aaion  aijainff  A.  B. 
anb  tbat  l)t  tuas  committeb  to  tbe  Cuffobp  of  t\)t  Defcn= 

taut,  anb  tbat  ^e  beinff  prifonarins  in  Cuftcdia  di(a.  Defcn- 

dentis,  tbc  l^Iaintiff  obtainen  a  Jubiyment  againfi  bini;  anu 
tuat  be  intenbing;  to  cbarge  bim  in  €j:ecution,  tbe  Dcfen- 
nant  futferen  bim  to  efcape,  b^  Wclh  &c.  jt  teas  obiescb, 
tbat  tbc  Count  i^i  of  an  €fcapc  after  JuDgment  obtaineb, 
but  tbe  €bibence  of  an  €fcape  befo?e  tbe  Jubirment;  fo  it 
noes  not  maintain  tbe  ]Declaration ;  non  allocatur;  foi  it  is 
ail  one  in  effea  -,  fo?  tbouffb  after  an  Cfcape  tbe  Plaintiff 
cannot  cbarge  bim  in  execution  upon  tbe  Jubgment,  pet 
be  miffbt  p?ofecute  bim  to  Jubtjment,  as  toell  as  if  be  bab 
temaineb  in  nftual  CuHobp.  anb  tW  ^aion  is  not  b?ouffbt 
I  fo? 
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fo?  nn  €fcnpE  Rftcc  brina:  cljarrjen  in  ^rcctiticn,  but  fo?  an 
€lcapc  to  p?e\)cnt  tljc  plaintiff  cbarginff  Ijim, 

aiiD  Halt  (E.  3,  citeD  a  €afe  before  Bndgman  C.  %  wfjecg 
tijc  Count  teas  of  an  ^Ccapc  bp  03aron  anti  Jfenie,  anD  tljc 
Cuincncc  luas  of  an  €fcapc  bp  one  onlp,  pet  lulcD  to  be  tlje 
fame  €icapc» 

The  King  ^verjus  Haines.     Trin.  7  W.  j. 

TPpJS)  toas  an  3nfo?mntion  aijainff  tlje  Dcfentiant,  [it^  (^2) 
caufe  tljat  be  beino;  eieft^ti  an  aitJctman  of  Wopce-  ^'""'  ^^^'' 
fter  bio  not  tafee  tbc  ©atijss  at  tlje  €ime  appointed  bp  tbe 
@)tatutc0,  (which  were  recited)  anb  tbat  be  aSeb  a0  an  31= 
ncrman  aftec  tbe  'Cimc  incurreb,  taitbin  tobicb  be  ouffbt  to 
bane  taken  tbe  2)atbc*  Sub  upon  tbe  ^rial,  a  €opp  of  tlje 
Xook  of  tbe  CotonCletk  in  luljicb  be  entceb  tbe piaintg, 
anb  tbe  ®tplc  of  tbe  Court,  &c.  luas  offereb  in  CiiiDence^ 

to  p?ObC  tbat  he  fat  in  Court  as  a  Judge,  anb  heard  a  Civil 
Caufe  after  the  18th  of  January,  teljicb  luaS  t\)Z  Dap  Of  tbe 

©eflionis*  'But  tbiS  luad  oppcfeb  as  no  Cbioencc,  tbe  0i5ooU 
beino:  no  Eeco?b,  but  S^inutes  bp  mbicb  to  b?aU)  a  Eccojbj 
anb  if  tbe  Xooh  itfclf  ioas  bece  it  coulb  not  be  reab  -,  a  for- 
tiori a  Copp* 

Holt  C.  %  feemeb  econtra,  anb  faib,  tbat  at  Humington, 
before  Hale  Cljief  Juftice,  tlje  TSocU  of  a  Cotoa  €lerU  teas 
reab ;  anb  if  tbe  TSooh  map  be  reab,  a  Copp  of  tbe  ISook 
map  be  teab  ;  fo?  in  all  Cafes  tobece  tlje  3>|itjinal  is  Cbi= 
bence,  tbe  Copp  is  €bioence  -,  but  if  tbe  ©^{[jinal  be  but  a 
Copp,  tbere  a  Copp  of  fucb  ©^iffinal  ump  not  be  reab,  a0 
a  0500^  fo?  l^?obate  of  a  mill  of  lanb,  tbis  is  but  a 
Copp,  anb  tbecefo?e  it  oitffbt  to  be  piobuceb ;  anb  a  Copp 
out  of  tbe  'Booh  tuill  not  fufficc  •,  but  a  Copp  of  a  Ipiobate  of 
a  <IB3ill,  tabere  tlje  Court  bas  3luc(sbiSion,  is  (joob  ^  becaufe 
tbe  l:3?obate  itfclf  in  fucb  a  Cafe  is  aji  original  3a  of  tlje 
Court.  TSut  tben  it  bias  faio,  tbat  tbis  is  a  'Book  i\\ 
tobicb  ebcrp  }2)erfon  makes  Entries,  anb  not  onlp  tbe  p?o= 
per  ©ificcr ;  anb  tbat  if  xVjZ  Cntrp  in  tbis  loook  fljall  be 
Cbibence  to  cbarge  anotbcr  in  a  criminal  (fatter,  anp 
50an  miubt  be  mabc  a  Criminal  at  tbe  election  of  anotber, 
anb  tbis  appearing  to  be  fo,  tbe  Court  feemeb  to  incline 
tbat  it  toas  not  €bibence,  anb  bcmanbcb  tbe  ©pinions  of 
tbe  3uftices  of  tbc  Common  pica^,  iiibo  concurreb  tbat  it 
toas  not  €bibence. 

4  E  Stcyner 
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Steyner  ^erjus  The  BurgefTes  of  Droitwich.   Michi 

7W.J. 

(13)  (^B  a  Ctial  at  75ati  Camden's  Britannia  mn  OffercH  lit 
Skill.  623.  \y  €\jiXitntt  to  pio^c  a  €uftom  concerning  t()C  g^nlt 
pitsf,  &c.  anD  it  luag  infiacn,  tljtit  t!)c  ^'aping^s  of  ancicnr 
5p)Erfons  tulja  ate  tieati,  arc  altuapsf  alfotoeti,  nnn  t(}i0  n= 
mounts  to  a0  nniclj  as  tlje  ^apino:  of  an  oID  ^an  at  icall ; 
ann  tljnt  Camdcn  inas  a  publicfe  pcrfon,  licing  ^iflo?iG0ra= 
pljcr  IRoi'u!,  &c. 

Holt  C»  3,  ©in  5)ifto?ians  map  be  goon  (iTtpcfito^s  of  tlje 
llciifon  of  JLatos,  tfjoufffj  tlje  lo^n  Coke  tuarns  us  not  to 
relp  upon  tljem  fo?  latoj  ann  tf}is  ijccc  13  onip  a  OTopp,  nnn  al= 
tfjouffl)  an  oin  (^nnufcripf,  founn  anionn;  tDe  CDinenccs  of 
a  JTamilP,  map  be  €l)fnence  becnufe  ft  is  an  C^iginaf,  pet 
n  Copp  toouin  not,  fo?  it  ifi  liable  to  tbe  S^iftnfee  of  tJje 
I  Lin.  Abr.  Cranfcriber.  ann  tbe  €ourt  \}m,  tbat  an  Ipiffo^p  migbt 
J57.  be  euinence  of  tfje  general  5)iao?p  of  tije  Eeaim,  but  not 

of  a  particular  Cuffom*     See  the  Cafe  at  large  for  more  Mat- 
ter. 

Sir  Willoughby  Afton  verfas  Roper.  u4p  the  Sit- 
tings at  Guildhall,  London,  coram  Holt  C.  J. 
30  November  1695. 

C14)    TNdcbitatus  AfTumpfit,  fo?  ^onep  lent,  i^onrp  receiben  to 
Com. 349.     j_    jjjj,  Plaintiff's  e.Ue,  &  infimul  compuraifet,  ann  U^lafntiff 
0ibes  in  €binrnce  onIp  a  letter,  tofjerebp  tfje  Dcfennant 
p?onnTetlj  fijo?tlp  to  pap  Ijim  30 1.  tu!jfcl)  Ije  otuen  bim* 

Holt  C*  J.  Ebis  tDfil  not  no  -,  fo?  ft  migbt  be  nue  upon 
a'ionn,  o\  ot!)ertoife*  Jt  is  true,  a  Bote  to  pap  a  ^um  of 
$^onep  upon  Demann  is  Cbinence  of  ^onep  lent  prima  fa- 
cie, unlefs  tlje  contratp  appear ;  but  it  is  not  fo  bere, 

Quer'  non  prof.' 
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Blurton  and  Toon.     Pafch.  8  W.  3 . 

AT  Guildhall.  %n  an  Saion  of  Debt  upon  an  ©bligation, 
ann  Non  eft  fadum  pleancn,  a  eoitnefs  teas  ftoo?n, 
tnbo  fain  tijat  W  Jpann  toas  fubfcdben   as  a  Mlitnefs, 
2  but 
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but  tDat  fit  nin  not  fee  tOe  ©Miptiou  fcaicn  anD  ncij- 
DccfU,  €De  Couit  ticmanncti  cf  {jfm,  if  itrt  f)c  fct  fjts 
^ant5  a«  a  SELli'tnefs,  but  iiiljcre  ijc  faui  tijc  ^calino:  ano 
Ddiijcrpf  Oe  faiD,  Bo  ;  but  tfjat  fjc  ncuer  fatu  iu  Clpon 
uifjiclj  one  tons  fvuo?n  to  piou  tfjc  Ipanu  of  tlje  ctfjet  miv 
iiefs,  mijo  tiit;0  tieatii  luijicij  tsafi  oppofeu* 

asut  Holt  C.  2.  faiD,  tijat  n  Q3an  fljnil  net  fofc  Ijig-  ©bi( 
lyation,  bccaufc  tljc);  babe  tampcceu  bjitb  bis  ^litnefs,  ana 
be  ailDiucB  tbe  plaintiff  to  p?o'je  tOe  Oblijation  bp  <S;ouipa= 
cifon  of  ^imm  of  tbe  ctbcr  (Hlitneffj* 

Dockwray  iwd  Dickenfon.     Pafcli.  8  W.  ^. 

T Rover  foi  a  g)l)ip  ant  Carp  belongino:  to  tbr  paiit^  Ci6.) 
tiff  anD  one  J.  S.  lubom  tbe  liJIaintiif  fucblbeD  -,  tbe  ^g""'  '^^' 
Cafe  teas,  tbat  tbe  ^bip  calleti  tbe  Anne  of  London,  tua0  fent '  '" 
upon  ti}t  iiiterloping  ^Iccount  to  Guinea  in  tbe  ??eai'  — -, 
at  tobicb  '^ime  tijerc  tone  fcneral  Jntetfoperjj  ab^oat! ;  anH 
tbe  Ecpal  African  Couipaup  obtaiiien  an  ©?liec  from  t^'nij 
Charles  2.  untiet  fii^  oluii  ^auD,  nirrSeH  to  tbe  Defcntiant, 
tben  Commanber  of  i)\G  ifPajcflp'jj  ©bip  tl)t  Hunter,  rcqui- 
rinij  bint  to  fail  to  tbe  Coaits  of  Africa,  ann  to  fci^e  an^  fucb 
interloping  a^Ijips  ae  be  fljouiO  meet  \iiitl)  tbere,  nabigatea 
b}>  W  i^ajeitp'iS  €>ubjea6,  ann  to  b^inry  tbe  ®bip0,  &c.  to 
be  p^ocecbeti  againfl  in  tbe  EngiiOi  anmiraltp  5  bp  Colouc  of 
Wc\}  Commimon  tbe  Defennant  fcifca  tbe  piaintiff'6  g'bip 
anb  ©oobsi  upon  tbe  Coaiis  of  Africa.  Cbe  ^iil  of  laDinK 
toais  p?obuteb  in  ^bibencc  to  p?obe  tbe  particulars  cf  tbe 
Carjjo*  3nD  C.cceptions  toerc  taken  bv  %iv  Bartholomew 
Shower,  tbat  tlmiQi)  it  miffbs  be  €bibence  aijainfl  Captain 
Fincham  bimfcif,  tbc  ipaffer  of  tbe  ®bip  tobo  fiiyneri  it,  pet 
it  is  not  €birience  ajjainft  tbe  Defcntiant,  tobo  is  a  ©tran.- 
0cr*  Sed  non  ailocatiir ;  foj  it  bcinu  p?obeD  tbat  fucb^aobs 
tocre  pJobiDeb  fo?  tbe  (ITopaije,  anb  Captain  Fincham  bcino; 
noto  oeab,  anb  bis  ll^anb  p^obeb,  it  botb  not  oiffer  from 
tbe  common  Cafe,  tobere  flij^aitneifcs  to  a  'Bonn  ate  bean  -, 
it  fufRcetb  to  pjobc  tbeit  ibanrrs,  fo  bete ;  fo2  Captain  Fin- 
cham toouib  babe  been  a  lyooti  Slfitnefs  bimfelf,  if  libing. 
•  C)nc  tbat  tons  rJ5aaer  of  tbe  ®bip  Hunter  unber  tbe  Df-- 
fcnbant,  teas  pjobufeb  as  a  Ciltitnefs. 

Shower  cb;e§eb  again!!  bini,  fo?  tbat  a  Eecoberp  in  tf)i^  a- 
gainff  tbe  noto  Defenbant  migbt  be  pleaoeb  in  "Bst  to  an= 
otbet  Z^ion  againtt  tbis  (T/Uitnefs,  tobo  toas  Particeps  cri- 
minis:  OSut  \)t  toajs  auotocb  to  be  a  esiitncfs,  fo?  Wmz 

manp 
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mnnp  ate  concerncu  in  tljc  Cakitiff,  it  becomes  nccelfatp 
to  alloiD  tlje  €\jiticiicc  of  one  of  tfjem  in  fome  Cafejj  ^  ao  in 
Eolibccp,  tlje  uetp  piaintiif  liimfelf  map  be  €l3ioence  ex 
ncceflitate  rei.  Nota ;  (Upon  Eeatiinff  tlje  15i!l  of  latiino;, 
it  U)a0  ItjippeU  fo?  W.  Dockwray  anu  J.  S.  ano  Company 
Shower  utgeti,  if  otljetfi  Ujete  concerneo,  'tiei  againil  t^e 
note  Plaintiff,  tuljo  tafee0  no  l5otice  of  tlje  Ecft* 

Holt  €*  3i.  It  it  toete  fo,  tljat  iljouin  fjatje  been  piealie?i 
in  abatement  -,  pcu  cannot  tahe  acuantage  of  it  upon  tlje 
(General  3ffue.  ©ne  13att-otDnct  of  a  €)ijip  map  b^ins 
Crouet  foi  tlje  to^ole  ®ljip*  3t  m^  fo  aujungen  in  mp 
3Lo?li  Hale'0  Cime,  upon  a  2Urit  of  €rco?  of  a  Junpient 
at  Chefter,  U)l)ic6  toas  teberfeD,  anD  a  neto  lunryment  gi-- 
uen  fo?  tlje  Plaintiff,  fo?  tljat  berp  Eeafon. 

Holt  €♦  %  Zn  bis  Direaion  to  tbe  Jurp  faio,  fome  Ee^ 
fpcft  tunis  to  be  pain  to  tlje  €)?rier  of  K^ino;  Charles  il.  but 
tbe  ConmianD  teas  illegal,  ann  tl)erefo?e  tlje  ©ubjea  muff 
tafee  Care  botn  tft  emutes  it  at  W  Peril.  Notaj  Clje 
Jurp  founn  pro  Quer',  au33  QHU  Ijim  abobc  2600 1.  Da- 
maijejs* 

Worrall  and  Holder.      Mich.    8  W.  j.       ^; 

Guildhall. 

(  17. )  TB  an  asion  fo?  8Bo?l?  Hone,  &c.  tbc  Plaintiff  gabe  in 
skinn.<j7i-  1  Cbibence  a  Copp  of  a  05111  Delibeten  to  tbe  ^efenoant, 
nnti  copieU  bp  tlje  €)?Der  of  tbe  SDefentiant,  anQ  bibers  Cr^ 
ccptions  bjere  taken  h^  tbe  SDefenbant  to  tlje  05111,  fcil. 
jFirft  to  tlje  Cluantitp  of  tbe  Moi^,  anb  tlje  otljers  toere 
iT9arl{£J  ajyainlf  bibers  parcels,  fdl.  O.  auD  N.  intenbiufl; 
bp  it,  tljat  tbcfe  parccljs  uiere  uijouijljt  fo?  otljers,  anb  not 
fo?  tbe  Defenbant;  anb  otber  Crceptions  to  tbe  P?ice, 
anb  be  o?bereb  tbe  S)erbant  to  inbo?fe  upoii  tbe  OSacfefibe 
tbe  €]Cception!3  to  tbe  £luantitp  anb  p?ice,  but  to  omit  tbe 
^mhs  o.  anb  N. 

Rulen  b^  Holt  C.  %  f  irlf,  lj:bat  tbis  (lopp  of  a  Xill 
Beliberen  toass  €bibence  ass  a  Copp  of  tbe  05ill,  anb  not  a 
Copp  of  a  Copp,  anb  tbe  OSill  belibereb  i&  an  €)?iginal  asi 
toell  a0  tbeOSoofe,  S)econblp,  Cbat  tbe  acceptance  of  a  05111 
belibereb  tnitbout  2)bjeaion,  but  to  fome  particulars,  is  an 
amttittance  of  tbe  l^t(mt  to  be  true.  Cbirblp,  Cbat  tbe 
fl)?bering  a  Copp  of  tbe  05ill  enbo?feb,  ut  fupra,  omitting 
tbe  Sharks  o  anb  N,  anb  tbis  Copp  toitb  tbe  Crceptions 
being  e^bereb  to  be  belibereb  to  tbe  plaintiff,  it  is  a  22Ia- 
2  bing 
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iinj  of  tl}c  e.rcrpticiis  uunifictJ  lip  tljofc  93arh£5.  jfourtfjlp, 
^ijo'  it  I'jasj  o'JscScl!,  tijut  ti)i0  €\J!Drncc  10  a  CanfeHion, 
riiiu  tljcrcfoie  it  ct«o;!3t  to  he  taUcit  toijctfjCL-;  pet  per 
Holt  €.  %  'Siljcp  arc  not  15att  of  a  Confcflion,  Uiljiclj 
oimOt  to  be  of  tljc  fame  €ijinn:,  but  a  Cabil  0?  ©bieSioit 
iiJSta  tijc  l^^ice  0?  Cainntitp,  kc. 

The  Kinf^  'verfm  Sir  Tho.  Culpepper.  Mich.  8  W.  j. 

^rp(2:  DcfenBant  Ija^Jiiin:  conimitteti  a  Rict  upon  tlje    ( 18.) 
pttfo!!  of  %it  F.  w.  in  iji0  oton  ^cufc,  an  3nfo^  sk.nn.  673- 
uiauon  luajs  bjoi'.iTbt  aoi"i''ii!ft  l)"" ;  a»^  0^  p?oQuccn  a  dlit- 
ueffi  to  fU):ar  t!i:  Contents  of  n  tetter  from  tl)C  13)jofecu^ 
to?,  lufjo  Dcpofct:  it  io::S  tlje  fame  Ipanti  \mtl)  nnotOcc  let' 
tcr  tuljici)  Ijati  been  r.tim;'tteQ  to  be  reati  as  ^uioence, 

Odp  Holt  C.  J.   5n  tijc  €Cife  of  a  Dcen  loft  02  burnt,  jJ'iJ,;*',. 
vot  iu'ill  atiun't  a  Ccpp  0?  Countcipart,  02  tOe  Contents  to  '°     ^'    ' 


Lynch  'verfiis  Clarke. 

IB  tfjid  Cafe,  Holt  C.  3^.  faiti,  €:()nt  tijc  ©ubftancc  of  a    (19-  ) 
Dcen  cannot  be  pjouen,  but  bp  tije  Dcen  it  felf ;  unlcfs  ^  saik.  154- 
it  be  burnt  0?  ioft,  02  \\\  tijc  ^^oireaion  of  tije  contrary 
Ipartp,  anu  tijen  tiji^  Q9atter,  as  it  ijappens,  nuift  be  ftuo?n, 
nnn  tfjut  tije  3?een  tuas  crecutetit   ant!  i)erc  a  Copp  of  a 
iFinc  02  Eecclseri',  is  ijoon  ^ninence,  fo  as  it  be  Uuo^n  to 
be  a  true  Copp  nnn  cfair.inen^  fo  Iikeiuife  an  olD  Deeti  is 
ijoon  CViioence,  luitljout  any  dlitnefs  to  ftnear  tijat  it  uias 
ftecuteti.    Cijat  luijcre-cner  an  Original  is  of  a  publich       ^ 
i^aturr,  nnti  lucuin  be  €Diueuee,  if  p^onuccti,  an  immersiate 
nuo2n  Copy  tbereof  luill  be  ^m'nencc;  as  tijc  Copp  of  a 
'Barrtain  nnu  ^-alr,   02  of  a  Dceti  inroHeD,  of  a  CijurcD 
Eegiftcr,  &c.  but  to{)erc  an  (Dn'sina!  is  of  a  pnbate  Ba= 
ture,  a  Copp  is  not  ©aiGcnce,  uniefs  tije  ©^iginal  is  loft 
02  burnti 
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Anonymus.     Hill.  8  W.  5. 

C  20. )      A  15  <^ffiJ3n  luaisi  bioiirjljt,  nnH  tljc  S^tatutc  of  JLimita-' 

Jjoiu  it  fljouIO  bctscinci' 

Holt  C»  2*  Clpon  Non  Afllimpiit  picaticD  fffUfi'nJii',  tfjf 
Dcfcntinnt  cannot  Qiu  t!je  €)tatute  of  limitati'nns  in  €■- 
niDcncc,  iiccaufe  tfje  JlTuc  10  joineti  mow  iuf)nt  lup.0  none, 
anti  tlje  CUincncc  onip  phones  tljc  (Effect  tljcixof  to  bf  nolu 
nt>oiDct! ;  Init  upon  Nil  debet,  tijc  ^statute  map  be  Bi'lifn  in 
CiM'ocncr,  fo?  acco?tiing  to  tl>at  JlTiic  tljcic  is  nctf)in0  nout 
otDina:* 

Rex  'L'^r/^j  Pain.     Hill.  8  W.  3. 

(  21. )    T  Tpon  an  information  foj  maUino:  ann  pubiifijinn;  a 
Com.  358,     y^i   fcannnloujs  anD  fetiitious  libel  in  tljrfe  mom, 

Marys    Epitaph,     "  |l)erc  licgi    Jtlino;   Jamcs'gl    DifobcCicnt 
"  Dauffijtcr,  tu()o  tuag  autiiacn,  &c. 

Clje  atto?ncp  ©encral  offers  tlje  €j;amination  cf  one 
Bicrcton,  taJtcn  tipott  £>at&  bcfo?e  tlje  Sdayoi  of  Briaol,  (ijc 
lifinff  tican)  5  but  aftet  lonji;  Debate  aiiD  Conference  toitf) 
ilje  Jufticeo  of  tijc  Common  picas  (bp  %mkc  Eyre)  j 
tljc  Court  luouin  not  alloiu  it  to  be  ryftjcn  in  €\3iDcnce  ^ 
fo?  tluo  Eeafons* 

1.  It  appears  tljat  tijc  Dcfcntiant  tuas  not  p^efent  tofjen 
tlje  examination  toas  talicn*  ^0  tO^t  Ijc  coulD  not  crcfs= 
ci;aminc  bim* 

2.  drijere  is  a  £)ifferencc  bettneen  Capital  ©ffences  ann 
Cafes  of  99ictiemcano? ;  fo?  in  Cafe  of  lelonp  t^e  Jufticcs 

are  bp  tlje  Star,  i  &  2  Ph.  &  Mar.  13.  anH  2  &  3  Ph.  &  Mar. 

10.  to  tufee  tbe  Ccaminations  in  ©Llritinn:,  anH  certify  t(^ 
tljem  tfje  cDaol^Deliberp,  &c.  anD  if  tfje  partp  be  Dean  01 
abfent,  lijep  map  be  QiUn  in  Cbinence*  Hale's  Pi.  Cr.  263. 
JttHecii,  in  tlje  Cafe  of  tlje  JLo?t»  Cornwallis  fo?  93urrier,  it 
luas  belD  tfjat  C;raminations  tuere  not  Cbinence,  but  tfjat 
tuas  not  Eiffljt*  "St  teas  aijreen  in  tljat  Cafe,  tbat  Depo 
fitions  befo?e  tlje  Coroner  map  be  giben  in  Cbibence  upon 
an  JnDiament  fo?  tfje  filing;  but  not  in  an  3ppeal  fo?  tfjat 

C^urlier*     Jn  tfjC  lLo?ll  Macquair'S  Cafe  in  Rufhworth'S 

CoUeaion,  tof)icb  iuas  in  'Cteafon,  tfje  information  of  a 

^itnefs,  tljat  coulD  not  be  Ijan,  teas  nUoui'D :  'But  in  a 

I  late 
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late  CTafc  upon  an  Jnfo;!mation  ao;flni(l  Monger,  tlje  Dcpa^ 
fitionsJ  of  one,  iDjjom  it  luas  lafpcacH  tfjc  Dcfciinant  lj.iB  Cent 
aioap,  lucre  not  ailotucU* 

3t  toa0  ffronglp  urijcO  bp  tljc  attc^ncp  6nicraf,  tfjat  bc^ 
fc?c  tfjc  gitatutesi  nji  iucil  a^'  finer,  Jufticci?  of  tijt  Ipcace 
(anD  Rookby  J»  faiQ,  ConfCL-Unto20  at  tijc  Common  taui) 
migljt  tahc  €ramination  ap  lucil  foj  bBisQcincano?^  a0  jfr- 
loiip ;  anti  tijE  Attorney  fi.iD,  tijc  ^tatutcsi  aUcc  not  tfjf 

Cafe   a.6    to    CljiDcnCr.       %U:  h:\nh.  Shower  contra   CltCD 

4  Inft.  177.  iijjjerc  Coke  faitlj,  tljat  a  Jufiice  cannot  make  a 
CClarrant  to  taUc  a  a3nn  f02  jTclonp  before  IntifSmcnt,  ansi 
(tljo'  tljat  Ijati)  been  olicr^itilcB ;  j'ct)  tOc  j"u(licc£;  !jaD  no 
i^oujcc  before  tuofc  ^tatutejE;  to  tafic  Ccaminationss  until 
fometijino:  luctc  r^cpcntsino:^ 

Holt  faiD,  tljc  4  Inft.  ijao  not  mv  lo?ti  Coke'0  laft  ^anU ; 
tIjc  JuQijCjD  imt  net  allclucti  tOat,  fo  muclj  ais  tljc  otljec 
partes ;  tljo'  2  inrt.  lie  a  poflljumonfj  QIIo^jU,  j>et  it  10  mo?c 
prrfcs»  ix  faiD,  a  Jisftice  of  tlje  peace  map  commit  mitlj- 
out  0atl);  but  Oc  IS  not  tuife  if  ije  Ootlj  fO;  fo^  tfjen  Ijc 
muft  nial^c  cut  tfjc  Caufe  of  Commitment  at  ijis  peril  j  but 
if  ©atO  be  mane  ije  12  fafe. 

Jt  fecmetO  tijat  tije  gttat*  Ph.  &  Mar.  uiitlj  tlje  IPiMtc 
fince,  {jauc  mane  tije  iDiffereuce  bctiucen  Jfelonp  ann  ^if-- 
ncmcanour. 

Holt  c*  %  3if  a  Hibcl  be  mane  in  iiaritinn:,  ann  after-- 
toarns  burnt,  ann  out  rcmcmberjj  tljc  Contentjs,  ann  niaatcsi 
to  anotljer,  toljo  xoiitts  it,  tlje  mxitct  10  ^aher  of  a  Libel. 
I^e  tljat  talicjs  a  Copp  of  a  Libel  in  mritinu,  tfjoufflj  Ije  bt 
not  tl)c  autljo?,  is  ijuiltp  of  nnUinQ:  a  Libel.  Xiit  at  tbe 
:jnitanc£  of  tlje  Counfcl  it  mass  founn  fpeciallp,  t&at  Ije  lu?otc 
it  from  tlje  Q9outIj  of  a  pcrfon  unhnotun ;  ann  if  Ije  be  Cul. 
of  niafeino:,  iojitinff  ann  compofuiLX,  tljen  tljep  finn  Ijim 
<Suiltp  tbcreof,  o'  of  fo  nutcfj  tfjcreof  ass  tlje  Court  fljall  be 
of  ©pinion  Ijc  is  uailtp  cf;  ann  ajs  to  tljc  Pubiifijino:,  jl^ot 

(Suiltp.     CljC  lurp  moOcn   fOJ  Cljargej?  ^    ad  quod   non  fuit 
rcfponf. 


Sandvvell  'vcrfids  Sanclwell.     Trin.  9  W.  5. 

CASE  for  fcandalous  AVords.     Holt  C*  j.  f^j'n,  G^lljere      (  22. 
a  CHitncfd  fuiears  to  a  93nttEr,  Ijc  is  not  to  rean  a  com.  44  ^ 
Paper  fo?  Cbinencc,  t!jouo;fj  0^  m^v  look  upon  it  to  refrefl) 
1)10  ^nm]y,    ODUt  if  fje  fiarar^  to  (Tiio^n?,  Ije  map  rean 

if, 
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it,  if  Jjc  fiorars  Ije  p?cfcnt!p  conimittcti  it  to  mititim,  antJ 
tljiit  tijofe  arc  t!jc  \jeip  MloiUfi* 

Dupays  'verfus  Shepherd.     Mich.  lo  W.  2.     ^f 
Guildhall,  coram  Hole  C   7. 

(23.)     f~^ZB€  oil  a  OLlfiffcr,  conccrnsno;  the  Dap  cf  tijr  €c!i= 

Cafes  w.  3.   V^  rJuficn  cf  tfje  peace  ^  rai^i  to  pi-o'uc  it  to  be  tht  Tenth 

*'5'  Dap  cf  September,  t'jc  pjiutctJ  p.^odauLU't'ou  innis  piotJiicrD; 

anti  It  nms  cb?c3f5,  tljat  it  oiigfjt  not  to  be  giurn  in  eui- 

i!ci:cc,  tiracfp  it  {jnD  I'-rcn  crnnnnet!  h\]  tljc  Kcco^a  intcUcn 

ip.  Cij:.i{ccrp,  0?  p^olirti  to  Ijalje  ftccn  unticr  tijc  oD^Jcat  €>ca'u 

TSiitHolt  C»  1^  OciD  it  goon  notiuitijftiincino:;  nnt!  tljut 

fuci)  ^ij(no;5~  ns  tljcfe  iii  p?int,  a0  arc  of  as  pyUicI^  Bri-- 

nwt  a0  a  jputnfcl^  as  of  paiiiaaicnt;  ant)  tljat  cDrn  apji- 

Hate  Clft  of  parliament  in  p?int,  tijat  concerns  a  luljole 

CCUntp,  a0  tf)C  aa  of  Bedford- Levels,  niOP  PC  gilJCSi  ill  €131= 

ticace,  'toitljout  comparing  it  Initlj  tijc  ilecofo. 

Term  Mich.      Holt  C  %    Ju  ^toljer,  tljc  piaiptiff  cugut  to  p,^Cl3C 

cT'''^      Piopertjj  of  (SOCB0  in  Ijim,  anti  at  icaff  a  Demann  anti 

344"     '■    Ecfufal;  ana  if  tijere  be  federal  parcels,  tlje  oroerlp  map 

to  Qiu  Cin'rscnce  is  to  mafec  an  Jn^ento^p  cf  tijeiii,  anS 

p?ol!C  tije  p^cpertp  of  tfjc  <jpootis  mentioneo'  in  it^  nno  ^z-- 

mant!  auti  Ecfiifal  cf  tfjem. 

'E\)c  Cafe  tyae,  a  Captain  contraSeti  liu'tlj  g-camen  to  go 
on  a  <ilQ}hitit,  ann  after  Ije  Ijan  got  tfjcm  on  ':iSoarD,  Ijc 
luouia  net  pap  tljem  acce^Bicig  to  Slgrcemcnt ;  upon  luljicl) 
tijcp  liemanDcu  tfjcir  <JDOons ;  toljiclj  i)c  rcfufeo,  if  tlm  Din 
not  Trap  'till  ije  Ijau  fearcljcn  fo?  tljeiii,  toljicf)  Ije  refitfen  to 
DC  tfjeii ;  anti  tijis  fjelD  gootJ  eHiDcncc  of  a  Contierfjon. 


W.  i- 
Cafes  \V 

i45- 


Mich.  II  an  Indeb'  Ailump  upon  a  Ooiil  Of  CtCfjangC  bp  Domingo 

Franca  5  ft  appcateD  upon  tfje  Dcciaration,  tf)at  t&erc  teerc 
feueral  Jnnoifements,  ano  tije  action  toa0  ij^ougOt  bp  tfje 
firft  Jntiojfo?,  ttiljo  ftrucU  off  tfje  fcueraJ  Jntic^fments,' ann 
bjougtjt  1)16  asion  fo?  iI5on--papment  j  tfje  "Bill  isiQ  fpecifp 
daitie  receiuen  cf  tlje  piaintiff> 

Holt  €.  J*  Jf  tijc  action  ijao  been  upon  tijc  CuCfom,  in 
tW  Cafe  tijc  OLIap  ijau  been  fo?  tlje  plaintiff  to  get  tfje 
fait  :jnno?fee  to  intio?fc  it  to  fjim,  fo?  ijim  to  b?ing  ^Mon 
as  3]ntJ0?fee*  Xut  tfjis  aaion  (fje  fain)  toeil  lap,  fo^  ti)e 
15ill  teas  giuen  as  a  ^ccuritp  fo^  ^oncp,  nnli  tuitfjout 
Doubt  it  luas  a  Debt* 

I  Cfjc 
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Cljc  13Iaintiff,  to  fljcUi  a  P?otcff,  p^otmccD  an  Inftai- 
mcnt  nttcdct!  bp  a  jQotarp  l^mith  -,  aiiD  tljo'  it  tons  infiff^ 
m  on,  ttjat  l)t  fljctiin  pjoDe  tf)i)S  Jnltrumcnt,  o|  at  Icaft 
giue  fomc  account  fjolu  Ije  came  fap  it; 

Holt  C*  3.  fiilcti  it  not  to  be  necclTarV;  fo?  tijat  (Ije  faio,) 
tooult!  neiTrop  commerce,  anu  pitblick  Ccnnfaaionp  of  tJjiss 
ji^nture.  SlnU  Ije  fiiin  a  'ieill  of  €;ccljanp  mfgljt  be  ac= 
cepteti  bp  parol,  tfjo'  tfje  ufiial  iGIlap  be  to  to  it  bp  SHri- 
tinn;  5  nnU  tljnt  if  a  03ill  be  ti^ntun  upon  'S:tDO ;  anU  one  of 
tijcm  ncceptgi  it,  it  is  an  acceptance  of  botlj. 

Cben  it  Uiass  urjyeti,  Cfjat  tfjc  Declaration  fljclud  a  p?a^ 
ted  fo?  Mnut  of  Ipapmcnt,  luijen  it  tuas  in  Crutlj  fo| 
caiantof  acceptance,  as  appearen  bp  tije  15?otefli  petit 
tuas  ruleD  toell  -,  becaufe  tljis  toas  not  upon  tlje  Cuftom, 
but  a  plain  Debt;  auD  one  miijljt  b?ing  Debt  oj  Indebitatus 
Airumpiit  upon  a  iDiil  of  €i:cDann:e,  becaufe  it  is  in  tljc  iI2a= 
ture  of  a  g)ecuritp. 

S)?isinal  D^aiucr  Uias  offcreti  as  an  €biDence,  in  an  ac- 
tion upon  a  T5ill  of  etcljanffe,  to  p?o\)e  tfjat  be  nin  not 
ij?aU)  tf)e  IBill,  but  tuas  nenieti,  becaufe  at  laft  tbc  XurtJcn 
muft  fall  upon  Ijim  -,  but  tljc  partp  jjauc  Dim  a  Eelcafc  in 
Court,  ann  tOat  tnas  fufficient* 

Jn  Debt  bp  CpusbanQ  ant  ^tife,  apini!  an  €rccuto.2,  ^^i;;'^ ''^^5- 
toljo  pleanen  Picne adminiftravit j  upon  Jlfuc  it  uias  p^oucH,  ?l"     '■ 
tljat  tlje  etecuto?  ban  nifcijarsetJ  a  Debto?  of  tlje  Jnteftatc ' 
out  of  Ludgatc,  tafeiuff  a  "BontJ  from  Ijim  fo?  tbe  Debt ; 
auD  it  appeareo  tljat  Ije  tons  fo  ertream  Poo?  tljat  be  toas 
(tarDinff;  pet  tbe  Debt  toas  jutiijeD  aiTets  in  tlje  Cf  ecuto^'s 
it)nnB0* 

TSefiues  tlje  Crecutoj  Ijati  not  an  Jnbento?p  -,  tobcrefojc 
it  tons  fain  tbep  ouffljt  to  iiitenn  atfets* 

anti  berc  Holt  c.  %  rulcn,  iff,  Cljat  if  gjusbanti  ann 
©Ilife  iointip  fue  fo?  Debt  Due  to  tlje  GHifc  before  S^arriap, 
ano  tbe  IpusbnuD  Dies,  anQ  tlje  21life  continues  tlje  ^ilit, 
tfjc  $t3onn>  VJljcn  recotjeren  fljall  not  be  aiTcts  to  tbe  €re-- 
cuto?  of  tljc  intsbano.  anO  tbo'  lanti  ban  been  fettleD  bp 
$)usbann  upon  GTlife  in  ConfiQeraticn  of  beu  Jfo^tune,  of 
tobiclj  tbis  Debt  tons  part,  pet  be  baninn:  not  recoueren  it 
miring  Coberture,  tbe  2Ilife  fljoulD  recoiicr  it  to  ber  oton 
afe,  anti  tbo'  it  toas  p^ctenticn  tbat  tbere  toas  a  Eeco-- 
\3crp  in  tbe  DJusbanD'S  "Cime,  ann  tbat  tbcp  tooultJ  p?o\}e 
bp  tbe  €)beriff  tobo  ban  a  Gllrit  of  Crecution ;  pet  tbep  ba- 
Dino;  not  tbe  lungment  on  Mmti)  tbe  Crecution  toas,  it 
toas  rulen  tbep  couin  not  0ibe  tbat  in  eminence* 

4  G  Pitman  ^ 
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Pitman  ^^r/^f  Maddox.     Hill.   1 1  W.  j. 

C24)    nPl^€  paintiff  betnir  a  €'npIo?  b?inn:s  an  asion  on 

2Saik.69o.     X    t!)e  Cnfc  fo?  $^oncp  Hue  to  Ijim,  upon  Ijid  113111 

I  balk,  265.   0£jiijprcB  in;  nntJ  nt  tlje  Ctial  it  tono  faio  by  Holt  c,  J. 

a  g)i)op=i30!Mt  fjnjs  been  nHotoco  to  be  CUiocneej  on  p?oof 

tljat  tfje  Scriiant  toljo  U)?it  tfjc  Xooh  uia^  nean,  ann  tbig 

tnajs  f)isi  5;antJ,  ann  tfjat  l)t  accuftomeD  to  make  tfje  ©1= 

tcic0;  ann  in  fuel)  Cafe,  no  l?)?oof  Uja0  requiren  of  tfje  Dt^ 

Mad.  oics   liucrp  of  tfjc  <5oon0 1  ^nn  Ijc  fjein,  tfjat  tfjo'  tOe  statute 

248, 249-     J  jac.  I.  fapi3,  a  S^ljop-boofe  ftall  not  be  €uioencc  after  a 

]  jaTi.'^''  ^ear,  &c.  mm  is  not  euinenee  of  it  felf  toitljin  t&c  fear, 

tuitfjout  fometljing  mo?e* 


C.  12 


Anonymus.     Pafch.   iz  W.  j. 


(25)      A  T  Nifi  prius  coram  Holt.   Jn  an  ^ijotn??  fo?  a  Eent-- 
ifcs  w.  5.    j^  cljnrtje  neuifcn  to  t!je  plaintiff,  be  couin  not  p?onuce 


Cafes  W 
375 


tlje  mill  tljAt  belonjyen  to  tlje  SDeuifee  of  tljelannjs  c&arjyen, 
luljo  claimcn  tfjcm  hy  tije  fame  ©liifl ;  but  l)t  p?onucen  tl)t 
©^ninarp'jsi  Eesifter  of  tlje  mill,  ann  p?oijen  former  pap= 
mentis ;  ann  fjein  fufficient  ^ijinence* 

Clje  mitt  lt)a0,  3!  neuife  mp  Lann-s  in  tlje  Parifljeis  of 
A.  ann  B.  to  J.  s.  ann  J  neuife'  a  Eent  to  j.  N.  mt  of  my 
lanns  in  tbe  pariflj  afo?efain ;  ann  per  Holt  c.  %  000b 
to  cliiitQZ  t\)c  lannjs  in  botD  parifljes* 

Adams  'verfus  Arnold.     Pafch.   12  W.  3. 

(  26.  )  npJAcfpafjs  fo|  an  aifault  upon  tfje  plaintiff's  dU'fe,  ann 
Cafes  w.  3.  j[  getting  fjer  toit^  Cf)fin ;  ann  toijat  tf)c  mife  neclaren 
''^  in  f)er  ILabour  rcjeaen  to  be  <£Dinence* 

Holt  C*  %.  mollis  not  fuffer  t&e  plaintiff  to  nifcrenit  a 
Hlitnefis  of  W  oton  CaHinjy,  Ije  ftnearinjj  againft  &im, 

Anonymus.     Trin.  II  W.J. 

( 27. )  Holt  €4  3!*  TJT  a  cpan  contrast  fo?  i^oong,  ann  after  car- 
Cafes  vv.  3.  I  ^pi^Q  ({jg,„  Q^^^  g(^cj5  tjjj  %t\\tt  a  (©ofn^ 

fmit6'0  Bote  fo?  tfie  sponep,  it  nocis  not  amount  to  a 
2  pap- 
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Pnvmrnt ;  tmt  if  it  wvt  giljrn  at  t&c  ijcrp  Cime  of  tDc 
ContuaR,  it  tuotUD  be  prima  facie  €i3itience  tljat  it  tnasi  ta- 
Itcn  in  li)armcnt*  aii5  if  a  $^an,  upon  a  Conttaa  mane 
I)ef02c,  taiic  fuclj  a  Xifi,  aim  feccpjs  it  till  tije  l^artp  on 
UJljom  it  ijj  tJ^atun  becomes  infoltient,  in  an  3Sion  b^ougljt 
b!)  Ijim  agninft  t\)t  'Bupct  upon  t^at  15i\i  fje  iljall  be  barret!, 
but  i)c  fijall  recover  tfjc  KPcbt  upon  tbe  o^itjinal  Conttaff* 

Gallawaj  'verfus  Sufa^h.     Trin.  12  W.  j. 

IN  Debt  fO?  Eent,  if  tljC  Oefentiant  picati  Levied  by  Di-     (  28.  ) 
ftrels,  and  fo  he  docs  not  owe  it,  a  Eeleafe  02  l^apmCUt  iS  '  ^'^"^  ^^'^^ 
poU  CbiDCnCC*  Vide  Cro.  Eliz.  140.     iSUt  if  fje  pleaOS  Rflf 

furc,  and  fo  not  his  Deed,  notijiHff  clfc  is  Cbiocnce  but  Ea= 
fure»  Per  Holt  €♦  2* 

Thurflon  verfus  Slatford.     Mich.  1 2  W.  ^. 

Cafe  upon  an  Indcbirat.  AfTumpfic  foi  5 1,  rcccibeti  to  tljc  c  29  ) 
pnintiff '0  Clfe,  bcinij  jfecs  of  tije  Office  of  Clerk  of  1 5»ik  ^u- 
tlje  Ipeatc  of  a  certain  Count;?;  it  tuas  Ijerc  infilfcD  on  bj> 
tf)C  ^)efcnriant,  tljat  tlje  plaintiff  \m  fo?fciteD  Iji^  Office, 
bj  not  qualifying  Ijimfcif  acco?tiinjj  to  latn,  ano  p:?ariuceD 
tljp  Eeco?ri  to  p?obe  fit  fjan  not  taken  tbe  0atD:  Cfje 
Plaintiff  tooh  exception  to  tbii3  Cbiocnce,  ann  tijc  Rcco?D 
teas  b^ougljt  into  E.  R. 

Holt  €.  %  li  a  luOffc  atimitsi  tfjat  fo?  ebinence,  toljicti 
is  not,  tijc  otijer  @iDe  cannot  Demur  fo?  tfjat  Caufe,  but 
niuft  tentier  a  OSill  of  ^rceptions ;  tljo'  tljiss  Eeco^ti  3^  tafee 
to  be  (Sbioencc:  iano  if  tfjere  be  a  ^if=entri',  it  map  be 
fupplieO  ann  cojrcctett  bp  otOer  iCbioence;  f02'tlje  plaintiff 
fljall  not  be  concIuDeti  bp  tije  ^iflake  01  ii^culigcnce  of  tt)e 
Officer,  but  (?iH  it  is  a  Ecco?5,  anD  fome  P2ocf,  tfjo'  not 
compleat,  ann  map  be  left  to  tlje  Jurp. 

Dillon  ruerjus  Crawly.     Pafch.   13  W.  3. 

ERro?  cf  a  2ut!gment  upon  a  2)emurrer  to  Cbinencc  in    ( 30. ) 
C.  B.  tlje  aiitnefs  to  tije  g>ealing  anti  Deliuerp  of  a  ^*^^'^^  ^^-  ^ 
JDeeO,  bcinn;  fubpenacn,  OiD  not  appear  ^  but  to  p?obe  it '°°' 
tbe  partp's  i:)^^,  tfjep  p?cbeti  an  Jnnoifement  mane  bp 
i)im  tijercupon  tf)?ee  pears  after;  reciting  a  p^anifo  luitljin, 

tbat 
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(31) 

1  Sulk.  £85. 


2  Salk.  690. 
1  Salk  iSj. 
Mod.  Cafes 
3.64. 


(32O 
I  Salk.  186. 
Mod.  Cafes 
501. 


I  Sid.  431. 
a  Keb.  JV*- 
i  Ventr.  49. 


t&at  if  \)t  pain  fiiclj  a  €)itm  tije  2Dccn  fljoulD  be  DoiD,  antJ 
acfenotolenixino:  tljat  tlje  fain  €)um  iuas  not  pain ;  ann  a 
ifinc  luafi  Icbicn  of  tijc  ijccp  lanns  uicntion'n  in  tlje  2Dccn 
to  Crawly,  ann  bp  tljc  3nno?femcnt  Ijc  ci'p?cflj)  otun'n  it  to 
be  Ijis  2Dcen ;  ann  upon  tijiss  tije  Dccn  UW0  renn*  ann 
ttotu  it  load  objecfcn,  tljnt  tijis  luas  not  goon  eminence,  be- 
taufc  not  tljc  beft  tlje  Batute  of  tlje  Cfjing  couin  beat; 
but  onip  Citcunmiintiat  •,  tcljiclj  ncuec  cuuijt  to  be  anmit- 
tcn,  toljerf  better  map  be  ban  ex  natura  rei ;  becaufc  €k- 
cumffancce  are  faUibir  ann  ncubtfu! ;  ann  it  is  upon  tbisf 
Eeafon  tbat  a  Copp  of  a  Eeco?n  is  ffoon,  becaufe  one  can= 
not  lyn'ot  tbe  Eeco"?n  itfelf;  but  a  Copp  of  a  Copp  toill 
not  no.  Clpon  Non  eft  faduni  to  a  OBonn,  one  of  tlje  ©Ilit- 
nciTejj  being  fubpenaen  bin  not  appear  -,  ann  it  toajs  offeren 
to  p?obe  tbat  be  otunen  it  W  'Bonn  ;  but  nenien. 

Holt  €*  %  Can  tbere  be  better  (Cbinence  of  a  SDeen  tljan 
to  oton  it,  ann  recite  it  unticr  bi.s  ipann  ann  ^cai:"  tt  per 

totam  Cur'  fiid'  affirm'. 

Price  wrfus  Earl  of  Torrington.     Trin.  i  Ann. 

IB  an  aaion  bp  a  T^etocr,  foj  'Beer  foin  ann  nclibercn ; 
tlje  Cbincnce  to  cbarge  tbe  Defennant  tnas,  tbc  ufual 
map  of  tljc  paintiff'sj  Dealinff,  viz.  tbat  tbe  2:)?apmen 
came  eiierp  Bigljt  to  tbe  ClerU  of  tlje  OB^etn-bcufe,  anti 
gabc  Ijim  an  account  of  tbe  TSeer  tbep  ban  nelibercn  out, 
VaiM)  \}t  fet  notijn  in  a  OSoofe  Itept  fo?  tbat  Ipurpofe,  ann 
tbe  D?ai)men  fet  tbeir  J;anns  to  it,  ann  tbat  tbe  Diapman 
tuad  tiean,  but  tbat  tijie  tuas  \)isi  if;ann;  tijijs  ms  bein  goon 
Cbinence  of  a  Oeliberp  -,  otbertuife  of  tbe  €?bop-baofe  it 
felf  finglp  luitbout  mo?e. 

The  Queen   q;erfus  Mackartney  &  al'.      Mich. 

1  Ann. 

Tll)€  £)efcnnantd  tnere  inniaen  fo?  a  €beat  none  to 
T.  S.  bp  impofmn:  upon  bim  a  €iuantitp  of  "Beer 
mii;en  tuitb  tbe  <©?ounn!3  of  Coffee,  &c.  fo?  Po?t  ^ine^ 
one  of  tbcm  pjetenning  to  be  a  Portuguefe  c^eccbant,  ann 
tbe  otber  a  15?oUer» 

T^p  Holt  C.  31.  3ln  tlji0  Cafe  J.  S.  fljall  be  allouien  to  be 

a  QUitnefd  to  p?obc  tlje  ifaa  upon  tbe  Crial ;  fo?  in  fucb 

2  Plibate 
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pnijate  Ci*anraSioncf,  tljccc  cnn  lie  no  ctfjci-  €uit!cncc  of  tlje 
Cii'cuniftancrs  of  rijc  fas. 

Anonymus.     Mich.  3  Ann. 

Holt  €♦  3!>  TB  Cafe,  fit  niP  lo?ti  Hale'0  Ci'mr,  a  Conn-    (  33. ) 
1  tcrpart  of  nii  anticnt  DccD  tuns  aDnifttcH  ad  » saik.is;. 
euiticncr  of  tfjc  DcctJ,  ann  t(jc  Special  OcrDict  uias  n^iiun  up 
aef  ftiitJiniy  tfje  DecH,  toitfj  a  prout  patet  fap  tljc  Counterpart.  '  ^cv.  25. 
15?  all  tijc  €ourt,  a  Countcrpait  of  a  DceD  uiitljout  otljcc  ^'Jf  ^S'" 
€ircumftance0,  is  notfufficienteDiDcnce,  unlefsinCafeofa  l'slik.690. 
Stint,  in  Wtl)  Cafe  a  Counterpart  is  gooD  CljiOcnce  of  it  felf.  ^Y;  l'^- 

5  Ivcb.  477. 

Wright  ^erjm  Sharpe.     Pafch.  7  Ann. 

EOiticnce  luac  otfcreu  nt  tijc  am?c0  anu  refufeO;  Out  no    (  h-  ) 
15111  of  €-vception!j  teas  tijen  tenUerco,  no?  lucre  tIjc  '  ^*"'-  -^^• 
Crccptions  rctiuccD  to^^ritino;;  fo  tljat  tfjc 'Cn'al  toent 
en,  anO  a  Ocrriict  urns  iriisen  fo?  t!)c  3;5laintiff :  Cljcn  ne.rt  ^inft.  427. 
€crm  tlje  Court  load  uiooeQ  fo?  a  loiU  of  ewcptions.        fn. b. ^i. 

Holt  C.  3!*  -^ou  fl^oulti  Ijauc  infiffeti  on  pour  Crccption 
attljc  Crial;  if  vou  acquicfcc  pou  luauc  it,  anO  Hjali  not 
refo?t  back  to  potir  (£;cccption  after  a  aerm'S  aitainft  pou, 
fo?  perljaps  if  pou  f)aQ  (foon  upon  it  tljc  i;i)art)^~ijao  otfjcc 
CDiOencc,  anti  tuoulti  not  Ijaije  put  tfje  Caufe  on  tfjisi 
Point:  :jnriceD  tljc  statute  appoints  no  Cime,  luit  tfjc 
Eeafon  of  tlje  Cijinn;  renuires  tfjat  tlje  Crception  llioulD 
be  retiucet!  to  2Ilritinn:  lufjen  tai^c^  ann  Oifalioiuct!,  like  a 
special  (Hernia  0?  Demurrer  to  epioence^  nno  tOo^  it  neeD 
not  be  t>?aH3n  up  in  JToim,  tljc  S^ubHancc  nuiiT  be  taken  in 
©IlritinQ;  tuljile  tljc  Cljinn;  is  tranfaffinn;,  bcCiUifc  it  is  be= 
come  a  Eeco?ti. 

'Cf)e  a5otion  uiais  nenieti. 

Jn  CharnockV  Cafe. 

J^  lun^  Ijcin  per  Holt  C.  I,  Cljat  CbiOence  map  b^  i^i.     ( 35. ) 
Vitn  of  a  trcafonable  Confpiracp,  &c.  at  an))  Cimc,  Ge=  ^  sdk.  zss 
caufc  'tis  onlp  a  Circumftance  anti'of  jro?m,  aifn  not  mate= 
rin! :  Imt  it  is  laiti  to  be  at  Bibers  3Dap0  ann  'Cimes,  as 
toell  befo2c  as  after ;  ann  as  tljc  CbiDcncc  map  be  of  (^at= 
ters  betu?e,  fo  it  map  be  of  a9atteris  aifo  at  mw  ^ime  af= 

4  H  "  ter 
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tcr  tl)t  Cinic  fpecifieo  in  tlje  Jnniamcnt,  p?oi3iQeti  it  be  not 
.  inft.505.  after  m  Jnniftmcnt  tone  founn*  Bo?  ie  tijc  C\3iBcncc  ticD 
5  Rep.  120.   lip  to  tije  pace;  fo?  it  map  be  of  anp  l?)lace,  not  out  of 

tlje  Countp :  anti  fo  i$  tlje  Latu  in  all  ctiminal  €afc 


fC0, 
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Heydon  'verfus  Heydon.     Mich.  5  W.  &:  M. 

A 


dO         ;A     eotijer  perfon   beinn:  Copartnet  luttO  tijc  2De= 
saik.392.      /^      fenuant,  a  JutJgmcnt  tuas  obtained  auainit  ijim, 

ann  all  tljc  (SooUis  of  botlj  of  tbem  luere  taken 
in  Crecution* 

Holt  C.  %  anu  toe  Court,  aniung'ti  tljat  tljc  ©lieriff 
nuift  feijc  all  tlje  (^ootJ0,  fo?  tlje  Q5cietics  arc  untiiuiDcn ; 
nnn  if  Ijc  fei^cg  but  a  95oictp  anD  fells  tljat,  tlje  otljer  Co-- 
partner  UiiU  Ijabe  a  Eiffljt  to  a  03oietj>  of  tljnt  95oictp: 
Cljerefo?e  Ijc  muft  fei?e  tlje  ©lUjole,  ann  fell  tlje  93oictp 
tljereof,  anti  tl)en  tlje  Ocnnee  luill  be  Cenaut  in  Common 
tuitl)  tlje  otljet  partner, 
I  Show  17?  ®ce  Ijere  in  a  like  Cafe,  bp  Holt  C,  31.  3ltl)0^  partners 
J74-  '  taue  joint  ann  unniuioeD  :jnteretl£i,  pet  onlp  tlje  ?g)ljare  0| 
part  of  Ijim  againff  luljom  execution  is  fuen,  ann  no  mojc, 
can  be  feifeD  upon  tbis  Cteciition* 

Smakomb  'verfus  Buckingham.     Mich.  9  W.  5. 

(  2.  )      '"T^f^ttt  toere  ttilO  Witit^  of  Fieri  facias  b^OUffJJt  tO  tljC 

carthcw  X  S)ljeriif  tlje  fame  Dav,  on  feberal  Junsment^  ob- 
VLVl'ii  taineu  againft  J.S.  one  tobereof  tuas  at  tbe  0uit  of  Smal- 
comb,  tobicb  CJIlrit  iua0  tielibereH  to  tbe  ^bcriif  an  upout 
after  tbe  otbet  mtit  of  Fieri  facias,  but  liib  bear  Tefte  be- 
fore it  •  bereupon  tbe  ©beriff  mane  a  Xill  of  ^ale  to  bini 
of  tbe  ©ooUiS  of  tbe  Debto?,  tbo'  fiis  Ulxit  tuas  tbus  De-- 
liuereo  to  tbe  ^beriff  after  tbe  otber ;  but  afterUJarbe,  anrr 
befo?e  tbe  Eeturn  of  tbefe  ^rit^,  tbe  ©beriff  app?eben5- 
fnff  it  toas  ©Uroniy,  mane  a  netu  03ill  of  ^ale  to  tbe  oibcc 
Crebito?;  tobereupon  Smakomb  b^ousbt  Croier  againll 
tbe  ©beriff,  &c. 

J  Ho 
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Holt  C.  31*  .Tf  ttoa  01in't£i  of  errccution  ntc  tjcliljcrcn  to 
tl)e  %\fm^  on  tt)c  fame  2Dap,  Ije  Oasi  not  <i£leStoii  Vufjicij  to 
erccutc  fifft,  but  is  boimO  to  jji^c  p>cfcrcncc  to  tijnt  isljicO 
toas  ftrft  DcliucreD  ^  pet  if  in  fact  Ije  crcciitc  tfjat  ficft  to^icij 
Hiajs  mil  tJeliuecen,  anti  mahc  €)a}e  of  tl)c  «5oons,  as  iit 
tfjiss  Cafe  uias  none  to  tljc  liJlainiiff,  tije  (Ilennce  iyatl)  a 
goon  Citic  to  tljcm  -,  tnijicf)  cannot  he  tJcfeatcn  bp  a  fubfc= 
quent  Cmution  of  tijat  Mtit  uiljiclj  toa0  ficft  UdibercB : 
•But  tf)C  Ipanv,  tufjo  10  concecnco  in  fuclj  ULlvit,  is  put  to 
i)i0  aaion  aijainft  tlje  €)I)ctiff ;  anD  tlje  Rcafon  is  fo?  tijc 
Ciuict  of  Ipurcdafecs  unticr  ^Ijeriffei  upon  ^rccutiouj;, 
fo?  otljeruiife  it  toouin  he  oanffcrcue  to  maUe  fuel)  put^ 
c&afejBi  of  tlje  €^ljecifF,  ann  tOat  mijtljt  maKe  2a:iritfi  of  €rc- 
cutton  of  no  ^(feS, 

m  tlje  Jutips  luece  of  ©pinion  f02  tlje  plaintiff,  to 
luijiclj  tfjep  ratijcr  inclineti,  fo?  tfjat  it  appeat'D,  tljat  tlje 
otljcc  Ctetifto?  tin  not  nemann  an  immeniate  €rccution  of 
tijj  Mtiu  Snn  Holt  fain,  tijo'  tfje  feconn  Fi.  fac.  mas  ne= 
liucien  a  lo?ti"'5l)t  after,  if  it  be  ttje  firft  erecuten,  it  fiiali 
ifann  goon,  ann  tije  pactp  Ijad  onl?  Ijifi  EcmcnD  affainft 
t^e  eijeciff. 


Clerk  ^erfus  Withers.     Mich.  3  Ann. 

FD.  ad  anminiffrato}  of  J.  D.  rccolieren  303 1.  siijainCf     (3) 
•  c.  upon  a  TSonn  to  Us  Intcaate,  upon  Jungment  6m«J-^5° 
bp  tDefault  in  c.  B.  ann  fuen  out  a  Fi.  fa.  teften  of  Trm. 
r  Ann.  returnable  Tres  Mich,  nireaen  to  tlje  ^fjeriffs  of 
London,  \uljiclj  tDa0  neli\3eren  to  tljc  ^'beriff  tbe  ftrft  of  6Mod.  i9t> 
Auguft  tbe  fame  ^ear,  lubo  on  tbe  fame  firff  of  Aiigult  *9*'  ^''■ 
fei?en  ©oong  to  tbe  (3alue.   F.  D.  tbe  anminiffrato?  nien 
tbe  ptb  of  September  foUoliiino;  t  Zl}t  ^beriff  returns  tbe 

@)ei?ure  to  tbe  Oaiue,  Scd  remanent,   &c.   pro  defe6lu  emp- 

toru  r.  Cbc  29tb  of  September  tbc  €tberiff  i0  cemoben,  ann 
anotber  put  in.  €be  Plaintiff,  Clerk,  notn  fues  Sci.  fa. 
aijainfl  tbe  tbcn  <Sberiff  foi  Eeflitution  of  bis  <©oon6 ;  ann 
upon  iDcmurrer,  Jungment  againft  tbe  plaintiff  in  tbe 

Common  Pleas,  ann  (Ddlrit  Of  €rrO?. 

Cbe  Cafe  bfi^inn:  ^tzn  ttoice  folemnlp  arguen  at  tbc 
l$ar,  tbe  Court  nob)  fcriatim  nffirmcn  tbc  Junffmetit. 


Holt 
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Trin.  8  w.  3.      Holt  C*  %   CIjO'  H  ©Utlt  Of  ^ttO?  l)C  a  Supcrfedeas  in  ft 

Cafes  w.  3.    fjjf^  pet  after  Cyeciition  begun,  it  njail  not  fjinnei-  it,  fcut 
^^'  tlje  ©Seciif  map  00  on,  ann  on  a  Fi.  fac  fell  tijc  <55oori0, 

S)ee  mO?e  UnUec  Error,  ann  Sheriflfs. 


EXECUTORS. 

Dominus  Rex  ^erfus  Ayliffe  and  Freke.      Pafch. 

I  W.  &  M. 

(i. )         A    YLIFFE  tnasi  attainted  ann  etccuten  foi  tsrcea^ 
Show.  13.        /^      fon,  Freke  a0  W  Ctcciito?  fa?inff0  a  €2[lrit  of 
/"■%     €i-ro?;  Holt  at  fittt  noubten  if  etecuto?0  couin 
b^ino;  it,  but  ajjcecD  tljat  tijep,  asj  toell  a0  tije 
|)cir,   miffljt  ti?inff  it  in  Cafe  of  ifelonv,   acco^nino:  to 
Mardi'g  €afe ;  ann  at  laft,  tlje  Court  fjcin,  tOat  tfjcre  tnais 
no  Difference  bttiocen  €reafon  ann  Jfelonp  ao  to  tfji0 
Point,  ann  tDat  tlje  €j:ecuto?  bcino;  injuren  bp  an  erro= 
necu0  attainner,  nu'cftt  b?inn:  tijc  dlrit  of  €rro? ;  tljo'  bp 
fome,  ti&  necelfarp  to  aijer  a  pcrfonal  (Kftntr,  fo?  otljer- 
toife  Ije  i0  no  Wiavs  namnifien ;  lufjereas  an  fprir  io,  tljo' 
tljere  be  notljinn;  n'efcenncn  to  Dim,  bccaufc  of  tljc  Corrup- 
tion of  Xloon. 

Saunderfon  'verfiis  Nicholle.     Mich,  i  W.  &c  M. 

(  2.  )     T|5  "Dtbt,  fully  adminiftred  anmitjS  tlje  2)ebt  -,   but  otijet- 

5  Show.  81.  j^  jjjjf^  j'j^  an^aion  on  tljeCafe,  0?  in  an  indebit.  AHumpiit ; 

fo?  tljere  t&e  plaintiff  muff  p?oDe  tlje  2Debt;  ann  in  P?oof 

of  a  Plene  adminiftravir,  if  tlje  9Sion  be  Debt  on  a  TSonn, 

ann  POU  offer  Papment  of  a  Xonn,  on  Plcne  adminiaravir, 

pou  nuiff  pjoDe  'ttuais  a  Debt  h^  Xonn,  ann  tljnt  'tiuass 
fealen  ann  neliberen ;  but  to  Debt  on  fimplc  Contraajs  mi 
Keen  onlp  p?obe  papment,  becaufe  if  no  Ooonn,  'ti.s  a  goon 
anminfftration  in  t&at  38ion.  Xp  Holt  c,  % 


Mordant 
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Mordant  njerfus  Thorold.     Trin.  2.  W.  &  M. 

Scire  facias  bj)  tfje  €rccuto|  of  a  Ceitntit  in  Dotoct  on  a     (  3.  ) 
Eccotyni^ance,  accoiDing  to  17  Car.  2.  to  pap  tijc  mean  ^^°^'-  J"- 
pjofitp,  If  IiiDffmcnt  ht  affiimcD,  2?cnuu-i*ri\ 

Pemberton.  'Qi\)t  (£itcption  10,  tljat  tl)i£>  is  a  perfonnl- 
tp,  anti  ffonc  luitlj  tDe  pcifon.  31  fap  it  I'g  beconve  a  Dutp, 
anD  tljE  Kecoo;ni>ance  maHc0  it  fuclj,  ano  afcertains  it  tuns 

fuel),  tf)0'  tijecc  be  a  Scire  facias  requtfite  to  aOlUft  tlje  Quan- 
tum :  €1)10  10  like  a  Coijenant  to  pap  all  tlje  li)?ofit0  tf>u 
fljoiim  be  incurreO  tJurlnij  tlje  ^ui't ;  t!)c  Scire  facias  10  but 
ancillary,  an  Ijelp  to  afflft  tlje  Ctecuti'on  of  tbc  Eecoijiu^ 
jance* 

Holt  d.  31.  Cbere  can  be  no  giuit  on  tlji0  Hecognifancc, 
till  t^ete  be  a  Juorrmcnt  fo?  tljcfe  Daman;e0,  anD  Confe* 
quentlp  t|)e  Eecoffni?ancc  Dotlj  not  anp  Wi^H  alter  it. 
Cl)c  Scire  facias  to  afcertain  tbe  Dama0e0  mult  be  a0  at 
Common  latu,  anti  tfje  Common  Laui  Eulc  10  Adio  pcr- 
fonalis  moritur  cum  pcrfona.  Wit  Can  ^toarU  uotljinn;  af- 
ter tbe  l?artp'0  23eatt),  bccaufe  it  ootlj  arife  ex  delido,  ano 
no3intereft  ueffco  till  tljep  arc  aireiTeU*  Judic'  pro  Def.  nil  ca- 
piat per  breve. 

Hill  ^erfm  Mills.     Mich.  3  VV.  &  M. 

Motion  fo?  a  p?ol)ifaition  to  tlje  Ccclefiaaical  Court,     (  4-  ) 
fo?  ijra!itin5  aominiftration  to  A.  tubcre  B.  tua0  na=  f  sho\f  lo? 
men  €rccuto?  bp  tlje  Ccffato?,  fo?  tijat  B.  U)a0  a  'Bank' 
nipt. 

Holt  C.  3".  "STljc  ©lUinarp  10  not  to  grant  aiiminitlra= 
tion,  Ui!)crc  an  (£recuto?  10  namen,  anD  'Bankruptcp  i0  no 
material  Difainlitp;  be  aa0  en  auter  droit,  ano  tbe  Ceffato? 
battj  intruffctr  Ijim  -,  but  in  Cafe  of  Non  fane  Memory  tljere 
10  an  abfolute  ilecefiitp  to  grant  aominillration. 

a  lP?oljibitton  grantcn* 

ShelleyV  Cafe.     Trin.  5  W.  &  M. 

IB  an  asion  on  tlje  Cafe  atyainft  an  Crecuto?,  fa>  a  Debt     (5) 
tiue  from  tbe  CettatOJ,  upon  Plene  adminidravit  pleaocti,  '  ^""'  '^^• 
feberal  point0  tuere  neclareti  anB  fettleU  bP  Holt  C.  3. 

4 1        "  Cbat 
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cro.  Eiii.       cijflt  tljc  ipiaintiff  muft  moU  \M  Debt,  o?  f)C  fljnil  rc- 

pio^d'L.    couec  onip  i  d.  Damapjs,  tljo'  tljere  be  Mm ;  fo?  in  tl)is 

aRoii.Abr:  Ciife  tlje'^ca  aumitis  tlje  S)ebt,  but  not  tljc  Ciuantitp. 

9^*^   _       c&at  an  feparate  Debts  mentioneD  in  tlje  Jntiento^p,  fljall 

be  accounted  affet-s  in  tlje  Ipanns  of  tlje  ereciito? ;  bccaufc 

tljat  is  as  nuicf)  as  to  fap,  tljat  tljep  map  be  ban  on  Dc= 

manning,  unlefs  tlje  Demanti  of  tljem  o?  Refufal  be  p?oijcn» 

3nli  tijat  in  ^trianefs  no  jfunetal  C^pences  are  allotcafcle 

againft  a  dtenito?,  except  fo?  tlje  Coffin,  Einging  tlje  "Bell, 

patfon,  €letft  anti  TBearets  lees  -,  ann  not  fo?  tlje  pall  o? 

otljec  C>?naments,  ufcn  in  fuclj  €afes, 

Trin.  5  W.&     Holt  C»  J*  ^teciito?  map  juffifp  papment  of  a  statute, 
Cafes  VV.3.   toben  a  JuUffment  is  fufpennen  bp  oiuit  of  emh 


4J- 


'(6.) 

Skinn.  565. 


Harding  and  Salkeld.    Mich.  5  W.  &:  M. 

IB  an  laaion  upon  tlje  Cafe  affainft  tljc  Defennant  fo? 
(^oons  foin,  ije  pleanen  in  T6ar,  tljat  ije  tnas  an  €Ktau 
to?,  toljcre  tlje  plaintiff  Ijati  cljacijeri  Ijim  as  an  atiminiftra^ 
to^  •  upon  a  Demurrer,  aniuriffeD  fo?  tlje  Plaintiff,  fo?  it 
leas  but  in  abatement  -,  it  luas  faiD  tljis  luas  tijcll  plcanen 
in  Xar,  as  in  5  Rep.  32.  ann  tljat  upon  Ctiiticnce,  upon 
Ne  iinque  Executor,  be  map  ^iXiZ  JLetters  Of  anmiuiftratiou 
in  P?oof  505.  CljiS  tuas  Denieti  per  Holt  C*  :j.  anU  Eyre, 
caeteristacentibusi  auti  Holt  faiti,  tljat  tljis  nottuitljltauUinn;, 
i)e  fljall  be  cbarryeD  -,  but  Ije  faiD  it  is  otljertoife  of  letters 

ad  colligend'  bona  defundi  j  but  tuljete  One  fueS  aS  ^XeCUtO?, 

tbe  Defennant  map  plean  h^  Olap  of  ecoppel,  tbnt  ije  toas 
anminiarato?,  &c.  5  Rep.  32. 


Billinghurft  njerfus  Speerman.     Pafch.  7  W.  5 

fjf  an  (ffjrecuto?  lias  a  Cerm  of  lefs  pearip  aialue  tfji 
tbe  Eent,  in  an  aaion  b?ouffbt  in  tlje  Debet  ann  Den 


_C..7- )     jjf  an  (ffjrecuto?  lias  a  Cerm  of  lefs  peatip  aialue  tban 

net,  „, ^  r .       . 

aifets,  ann  tljat  tbe  lann  is  of  lefs  (aalue  tban  tlje  Eent, 


net,  be  map  plean  tbe  Special  (fatter,  viz.  Cbat  be  bas  no 


,  saik.  307.  antJ  nemann  3iHJ0ment  if  be  ouffbt  not  to  be  cbargctJ  in  tbe 

317-  Detinet  tantum. 

,  Vent.  271.  ^p  Holt  C*  31*  antJ  tbat  Hale  mas  of  tbe  fame  Cpinicn, 
1  vem'Top,  anti  it  tnas  but  reafonable,  becaufc  an  Cjrecuto?  coulu  net 
i'o  toauc  fo?  tlje  €erm  onlp  3  fo?  be  muff  renounce  tbe  €recu^ 

Isf '^•"^'  to?njip  in  toto,  0?  not  at  alU 

y  Williams 
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Williams  &  al'  Executors  of  Mellys  ^erfus  Crey. 

Pafch.   7  W.  5. 

Action  fur  le  Cafe  b))  €rccuto?s,  fo?  n  fiilfc  Ectunt  of    (  8. ) 
a  Fi.  fac.  in  tlje  plaintirs  CcftatofjS  life-timc;  tt^**'"^-^- 
toa0  moUcD  in  Sttcft  of  JuOa;nicnt,  tijat  no  iSaion  lap,  be= 
caufe  it  tcajs  onip  a  pcrfonai  Cojt  to  tije  Ceftato?,  aiiD  fa 

not  luitljin  t()C  €qilitp  of  tIjC  Statute  De  bonis  Teftatoris  ai- 
portac'  in  vita.   4  E.  3.   c.  7.  CitCO,    i  Roll.  Abr.  913.   anH 

Cro.  Car.  297.  it  tuajs  atijuOffcri  tIjat  t()c  aaion  tocll  lap  foi 
t\)z  €rccuto?,  beino;  U3itf)in  tije  €nuitp  of  tfjc  statute* 

anO  per  Holt  C*  31.    i^lftion  Siir  le  Cafe  litS  fo?  an  €rcctt' 

to?  upon  tijis  €)tatute,  fo?  an  €fcapc  out  of  €j:ecution  in 
tije  Ceffato^'ij  Cime^  tijo'  it  is  a  £>oul3t  in  tije  ISooits, 
iDljctljcr  fuel)  an  aaion  iic0  fo?  €tTCuto?,  \\\  Cafe  of  an 
efeape  upon  mean  p^ocef0  in  tjje  €eftato?'si  Cime* 

Bowyer  ^verfus  Cook.     Mich.  7  W.  j. 

TiD€  Plaintiff  Ijere  Ijao  miflaio  \)\^  Mim  apinff  t\^t     (  9. ) 
i^cfenoant,  fo?  Ijc  uia^  cOaiMUD  as  Ccecuto?,  luijcn  5  Mod.  145, 
Ije  luas  l)ut  atiminiftratoh   toijiclj  loas  pleaoeD  \\\  abate--  '^*^' 
mcnt,  nnD  €rceptions  ioete  talten  to  tlje  pieaoinff,  &c. 
Holt  €>  31.  31n  an  aaion  aijainff  an  Ccecuto?,  tfjc  old 

2j£[lap  tuaS  to  pleaO  Nunque  Executor,   aUD  Nunque  Admin* 

m  €i:ccuta>0 ;  luit  tf)is>  isi  a  lianQ:ecou0  ^ap,  ann  it  is 
licttci  to  plcao,  tfjat  Ijc  isi  not  (JEmuto?,  but  tfjat  t&e  "Bi^ 
fl)op  fjas  ijrantco  aominifrtation  to  Ijim  \\\  tlji0  Cafe,  ano 
tljut  pio'uc0  Ijim  not  to  be  €i;ccuto?  ^  anU  tften  tljete  its  no 
Eeafon  tijat  tijerc  fliouID  be  a  Crabecfe :  SinOeeD  if  tije 
S^cfentiant  id  fueD  as  aominiftrato?,  ano  Ije  pleaDS  tfjat 
tljcrc  is  a  Clliil,  ano  Ije  is  maue  €x*ecuto?,  tbece  ouffijt  to 
be  a  €iu\3crfc,  abfque  hoc,  tljat  tije  Ceaato?  OieD  3;ntcftate ; 
but  tof)cre  Ijc  is  fucD  as  €,cecuto?,  ann  Ije  pleans  ttjat  !)e 
tiico  Jntcitiitc,  tljcre  nccos  no  €:caucefe»  Clje  pira  Ijete  zsaund.97 
16  nuidj  better  tuitfjout  it;  fo?  f)e  allotos  tbat  Ije  \^  cftatge^  j^f- 
able  as  to  tlje  Eiffljt,  but  it  is  in  anotljec  C^annec  tijan  pou 
!ja\3e  cI)arGeri  Ijini,  ann  fljctos  it  to  be  as  anminifttato?, 
toljicl)  is  enougb,  being  a  full  anfiuce  to  t&e  Declaration : 
l)z  necti  not  tra'aecfe  aominiftcation  as  €i*ecuto?  before, 
luljen  POU  cljauge  Ijim  in  pouc  Declaration  onlp  jjcnerallp  -, 
but  pou  ougljt  to  repip,  ann  fljeto  tuljat  aat  of  anminiffra^ 

tion 


Liuw.  144. 
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tion  tit  Ijati  tione ;  ann  at  Common  laui  an  anminiffi-ato! 
ftjajS  fuabie  ais  €;i:eciito?» 

Page  ^erjus  Price.     Mich.  8  W.  j. 
(  lo.  )     A  Ction  aryainft  an  Ctecuto?  in  an  inferio?  Court,  ann 

1  Salk.  98.  f\  fpecial  Xatl  put  in*  31t  toaS  remold CO  bp  Habeas  Cor- 
pus in  C.  B.  anil  tije  Court  IjeiD,  Ije  fljouin  put  in  OBail  to 
appear  to  a  neio  ©?iginal  toitljin  tiuo  Ccrms,  (tntt  not  af^ 
ter)  no?  to  pap  tijc  Contiemnation  moncp* 

Trin.  11  w.  3.  B.  R.  Holt  C*  J*  faiD,'€ljat  in  nil  Cafe0 
toljrrc  a  Caufe  comce  in  bp  Habeas  Corpus,  tlje  ^Dcfennant 
fljall  finn  €)pecial  01531!,  fauc  in  tlje  Cafe  of  an  Crccuto?, 
anU  tljat  tijig  tijcp  no  iix  Jfaijour  ano^nliulgcncc  to  inferio? 
Jurisniaiong* 

Aflicon  verfus  Sherman  &  Ux'  y^dmini/irators  of 
Field.     Mich.  9  W.  3. 


(II.) 

Cafes  W.  3. 


Debt  on  a:6ontiof  t!je  Jntcftatc'jS;  tIjEDcfcntiant0pIcati, 
tijat  Field  tl)c  Jntcnate,  5t&  of  July,  5  w.&M.  bc= 

'"■  came  intebteD  in  1 00  l.  to  Rich.  Wareing,  fa?  UifjiClj  Warcing 

Ijan  a  .lucgmcnt  of  loo  l.  ann  30s.  Coft0,  ann  aifo  a  Junn;-- 
ment  to  one  Axtel  j  ann  tijep  fct  fo?tIj  feberai  otljer  JuDd;- 
ments  antiOBono^,  ano  tfjattljep  babe  not  Mct&  ultra.  Cbc 
Plaintiff  replies  fcberallp  to  tbe  JuUpients,  as  to  ^ix  of 
tfjem,  tbat  tljep  tuere  feept  on  loot  per  fraudem,  ann  ne  to  tlje 
tb)o  3IutJ0mcntJ>  of  Wareing  ann  Axtell,  tbat  nje  Defen-- 
nants  ban  aiTets  to  fatisfp  bim,  befines  (Soons  to  fatisfp 

Wareing  ann  Axtell  de  feparalibus  debitis  &  damnis  fuis  pvx- 
didis  vcrfus  ipfos  Johannem  Sherman  &  Mariam  uxorem  ejus, 
ficut  prsfertur,  recuperat'  i  &  hoc  petit  quod  inquirat'  per  pa- 

triamj  tubeteupon  tbe  Defennant  nemurrcn  fpeciailp,  be- 
caufe  tbe  Eeplication  toas  noubie  •,  plaintiff  joinen  in  De- 
nuirrer* 

ann  Holt  C»  %  neliberen  tbe  (Dpinion  of  tbe  Court,  ann 
fain,  tbe  Defennant  €,recuto?  l)ati  pleanen  in  OSar  feberal 
Jungments  -,  tbe  plaintiff  batb  replien  to  tbcm  fcberallp, 
isaund.3j7  tcbicb  be  uiap  tuell  no;  but  tben  be  batb  not  none  tccU  in 
tbis*  $;e  batb  pleanen  to  fome  Jungmentg  tbat  tbep  loerc 
Kept  on  JToot  bp  f  raun ;  ann  as  to  tbe  otber,  tbat  be  baS 

SltTetS  ultra  ;    &  hoc  petit  quod  inquiratur  per  patriam  j  ann 

concluning  to  tbe  Countrp  is  naugbt,  becaufc  tbe  Dcfen= 
5  nant 
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tant  fintlj  confelTcD  bp  JjisJ  l^Ica  alrcaDp  tijat  ()C  fjatlj  aiTct^ 
ultra  tljofc  Jungmcnts.  ipcre  I'oii  Ijauc  ti?i\)en  tfjcm  to  an 
ill  3jiritc,  iuljiclj  cannot  be  goon-  but  bcraiife  tijc  Ipmt- 
ticnts  IjaDc  been  tljis  £Iiap,  a©  Handcock  anti  Proud'jS  Cafe, 
I  Saund.336.  uie  luili  Qiu  t(je  plaintiff  Icaije  to  nifcontinuc 
paping  CofrS*  ^ftec  luijiclj,  bp  Confcnt  of  l^artic0,  a 
Eiiic  luasj  ffiDen,  tIjat  tlje  paiutiff  fljoiiIH  Ijauc  leaue  to 
amenB,  pacing  Cofrs. 

Holt  €♦  %   3f  A.  implops  B.  to  luo2k  fo2  C  tuitbout  ^JJ^c"  w^'"'" 
©Haucaut  from  C  A.  i0  liable  to  pap  fo?  it^  an  Ctecutoi  ijV     '" 
16  not  liable  to  pap  fo?  f  unetal  €.rpencci5,  unlefs  Ije  Con= 
ttaSis  fo?  it* 

Cage  and  Adon.     Pafch.  II  W.  j. 

Di^bt  aijnini!  an  ^tiuiiniffratrir  to  fjet  iJ)U0banti  fo?  ^r-  (  12  ) 
rears  of  llent  upon  a  .leafe  mane  to  Ijim  in  Ijiss  iLife=  J*^"^'  '^^''  ?- 
tiwK,  Clje  2)efcntiant  pleaoeti,  tljat  before  tlje  3!ntermar= 
riage  bctiueen  tljcm  Ijc  entrea  into  a  ISonn  to  Ijer,  to  pap 
fo  muclj  r^oncp  to  Ijcr,  Ijer  €cecuto?s,  Sec.  upon  Contii- 
tion,  tljnt  iw  Cafe  flje  fijoulD  furlJitic  bin^  ije  tuoulO  lea\je 
Ijer  Ui02tl)  fo  nuicO  ^onep  •  tijat  Ije  Ijais  not  pcrfo?men  tljc 
Contiitiou;  tljat  fijc  Ijas  no  Slfets  abobe  200 1.  tDljiclj  is  a 
lefs  @um  tijan  tljat  tobiclj  be  Ijag  bounn  Ijimfelf  to  pap  Ijcr  5 
anH  tIjat  fije  retained  tljat  in  li)art  -,  upon  uiljiclj  tije  j[?lain» 
tiff  tiemurreti  tjcnerallp, 

.  €:|)C  Points  in  tW  Cafe  tuere  'ST too :  iff,  QHbetbcc 
Debt  upon  a  Toonti  toerc  of  ais  lji0lj  a  Bature  aj3  Ecnt,  fa 
tljat  an  Crecuto?  migljt  gibe  it  preference  of  papment* 

2tilp,  SlUjetljer  tlje  fubfequent  Carriage  iuere  a  Eeleafc 
of  tlje  'Bonn ;  tljC  Court,  viz.  Holt,  Rokeby,  Turton  anu 
Gould,  agrecn  dearlp,  tljat  Rent  tuljetljer  upon  a  parol,  0? 
leafe  b^  DeeD,  \\m^  in  equal  Degree  to  a  QSonD,  anD  Cce= 
cuto?  miffljt  prefer  uiljom  Ije  pleafeu. 

TBut  agi  to  tlje  feconU  Point  in  Mich,  n  W.  3.  Rokeby 
being  Ueati,  tlje  Court  argue5  feriatim,  ann  Gould  ann  Tur- 
ton ijein,  tbat  tlje  ^^arriage  niu  not  releafe  tbe  'Bono. 

Holt  C*31»  Ijelc  clenrlu,  tljat  it  taas  ertinguilljeti  bp  tlje 
f!3arriage»  %nt  tljis  Cafe  inent  aftertoams  into  Cljancerp, 
nnu  tljere  tlje  Bonn  m^  conftneren  asJ  a  O3arria0e-^gre'c-. 
mcnt.   2Vcm.  480. 

4K  ;     Tb« 
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The   King   ^oerfus    Sir  Richard   Raines.      Mick 

II  W.5. 

( >3-  )     A   Mandamus  ilTucn  to  atmift  an  ^recuto?  to  ^tiU  tlje 

;saik.i6z.  ^  j^^jj  ^^  jj^jo  ^jj^afoh   tl)c  Xifljop'iQi  Cljanccilo?  re- 

turn'D,  tijat  Ije  teas  a  poo?  abfcontJino:  pcrfon,  bp  Eeafon 

tofjEtcof  Ije  rcfufen  to  grant  ^tiniiniftrntton,  until  tljc  ^:\i- 

tj»  fljoultJ  ffiuc  €)eciiritp  to  pctfo?m  tije  eiliJI,  &c. 

15]>  Holt  C»  3*  ^^iSere  a  ^an  10  niaue  Crccuto?,  Ijc 
cannot  be  ftie^J  to  account  \iwt  onip  in  ErfpcS  of  Crcriito?s 
ann  legatees ;  fo?  t!je  Ecfinuc  is  ijis  oiun  bp  tf)e  (JTommou 
laU)  t  ^nti  fo  It  is  of  an  3Dminiftrato?,  becaiifc  bp  tijc  ^ta= 
tutc  31  Hd.  3.  fuclj  anniinifirato?  is  put  in  tfjc  fame  ©tatc 
ann  Conltition  tuitb  an  Crccuto? :  0otu  as  an  ®rccuto2  is 
p?opcrip  an  C)fficcr,  'tis  reafonabfc  Ijc  JljoulB  ta!ic  a  l^?o- 
miiro?p  C)atlj,  tuljicij  is  of  common  Rigijt  in  an  Cafes  of 
Officers  \  but  'tis  not  fo  to  ncmanu  collateral  e»ecuritp, 
1  Vent.  535.  anti  t^c  £D?tiittarp  cannot  put  Ccrms  upon  Ijim  luljcrc  tfie 
show.in  Seftato?  ftatlj  put  nonc;  fo?  tlje  Cclfato?  fjas  tijousljt  i)im 
able  ann  qualified,  ann  Ijc  Ijas  a  €empo?aI  Eigljt,  tnfiiclj  l)e 
cannot  fue  fo?  befo?e  p?obate  of  tlje  CHJilU 

Per  Cur',  ^  peremptO?p  Mandamus  tuaS  fftantcn, 

Carthcw458.  oi3ut  Ijeteupou  a  16111  in  Chancery  toas  b?ouff6t  againft 
tlje  €recuto?,  ann  tljat  Court  enjoinen  fjim  from  intermen- 
niins:  toitlj  tlje  atTets,  an?  furtljer  tftan  to  fatisfp  tlje  le-- 
ffacp  ^i'^tn  to  !)imfelf  5  fo?  in  €quit?>  &e  i^  but  a  Cruftee 
fo?  t&e  otber  legatees,  ann  beincj;  infoiuent  ougfjt  to  giue 
€«curit?  befo?e  le  enter  upon  tlje  €ruftt 

Atfield  njerfus  Parker.     Pafch.   1 3  W.  ^. 

(  H- )    TB  an  asion  ^^tAn^  an  Crecuto?  0?  anminiffrato?,  if  Ijc 
cafcs  vv.j.   j^  pjjjjj,  j^Qt  j^jj  jj^gj  junoftnents,  Ije  lofes  tl)e  Eigljt  of  p?e-- 

ferring  tljera,  ann  map  be  djargen  in  a  Devaftavk  fo?  ttKifc 
3]ungments  J)e  Ijas  omitten  to  plean ;  of  toljic^  vide  a  Cafe 
tuell  repo?ten  i\\  Hutton  —  fo?,  tlje  pieaning  of  tf)e  3lung= 
ment  is  a  l|)?ote8ion  of  t&e  aiTets  tn&iclj  pou  Ijaije  0?  map 
baije,  until  tlje  Jungment  be  fatisfien*  ann  if  one  pleans 
fitie  Jungments,  ann  one  of  t^em  be  falfe  0?  fraunulent, 
pou  ate  fannien  toiti)  tbe  toijole  2:>ebt.  Per  Holt  &  Gould. 

J  Wank- 
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Wankford  n;erfMs  Wankford.     Intr.  Hill.  I  Ann. 

1j^  an  asion  of  Debt  upon  ttua  'Bonns,  tljc  Cafe  iua«s    (  15  ) 
l)?icflp  tfjiG;  R.  W.  10  bounn  to  S.S.  tuljci  mafees  R.  W.  \^^^;^:^^ 
1)16  (£ceciitoi,   antJ  m'fS;  tljcit  R.  w.  anmimftei-s  fcijcral  &c."  ' 
(©ooti&',  but  bice  licfo^r  P^Cuiutc;  tfjc  plaintiff  taUes  atimi=  5^s»ik.  162, 
nifti-atiou  to  S.S.  anti  b^inge  i}iG  ^Sioii  on  tfjc  XonDS  a-  ''" 
gainn  tlje  (acic  of  R.  w.    ann  tijc  Cliicftiou  luad,  tfjc  €)b^ 
lipc  baDinu  mane  tljc  Obliso^  ^cccuta>,  aiiD  Ije  fjaiiins  au- 
miniftrcD  fome  of  tljc  ^iDoorijj,  tfjo'  not  pioucn  tlje  2Hi!i, 
tuljctijcc  tbat  uiouin  amount  to  a  iAclcafe  f 

Holt  C,  %  It  10  a  jypon  Eclcafc  a0  XW  Cafe  ffanli0, 
fo?  tijffc  Ecafon0  ;  bccaufc  bp  beinn;  matie  (£i-ccuta2  (jc  is 
tbc  pcrfon,  tljat  10  to  rrcciue  tfjc  Si9onfi>  Hue  upon  tOe 
Xouos  bcfoK  probate ;  ann  as  Jje  10  entitieo  to  rcccibc  it, 
l)e  10  alfo  tlje  perfou  to  pap  it,  ann  tbc  fame  Pccfon  bcinfj 
to  rcceiue  auD  pap,  tijat  amounts  to  an  Crtinuutnimcnt* 
'Ci0  true,  ti)i0  Eulc  Dotb  not  allnap0  f)olD  ;  fo?  if  tbc  i^bli= 
go?  make0  tf)c  0bli'jce,  0?  tlje  ^rccutoj  of  ti)e  ©bliijcc  ()i0 
Crecuto?,  tbat  alone  10  no  Crtinguifljment,  tfjo'  tijerc  be 
tljc  fame  ft;anti  to  rcceiue  anti  pap  -,  but  if  tt)e  Crecuto?  Ijatl) 
airct0  of  tl)e  ©bliijo?,  it  i0  -,  bccaufe  tfjcn  ijc  10  tuitijin  tfjc 
Eule,  tbat  t|)e  lp)erfon,  uiija  i0  to  rcceiue  tfjc  .^onep,  i0  ijc 
to^o  ougijt  to  pap,  anH  tOe  Ijauinn:  airet0  amount0  to  I9ap= 
ment:  Xut  if  be  ija0  no  a(ret0,  fje  10  not  tljc  perfon  tbat  P'°*d.  I8^ 
ouffbt  to  pap,  altbo'  \)Z  i0  tbe  pcrfon  tbat  ouijbt  to  rcceiue  |  ^„'°  ^'f- 
it*    Jf  tbc  0faIiG;o?  tal$c0  aominiftration  to  tbc  ©bligce,  s  lup.  156, 
tbo'  tbcrcbe  a(fct0,  tbi0  i0  no  Crtinguinjment,  ann  pet  in  '  sid°"^'° 
tbat  Cafe  tbe  fame  perfon  i0  botb  to  pap  ann  rcceiue ;  tbe  Moor  lie. 
Ecafon  i0,  bccaufe  an  anminiftratoj  comc0  in  h^  tbc  aa  of '  i^'^-  2'54- 
tbe  D?ninarp,  VaxX  an  Crccuto?  h^  M  of  tbe  ii)artp  bimfelf:  \  Jel'  /g"" 
ann  luberctbc  ©bliijec  nies,  ann  \)\q  C-recutrir  m'arric0  tbe  9  Rep.  97- 
©blip?,  tbis  un'Sl  not  be  an  Cttinjruifijmcnt  of  tbc  Debt;  '  ^  °'^6''^' 
but  if  a  jTcmc  ObJisee  marrp  tbe  £)bliffo?,  it  toouID  crtin=  '   '°   '* 
guiit)  it,  bccaufe  it  loauin  be  a  uain  CbiniT  fo?  t\)t  5)uf- 
bann  to  pap  Q3oncp  to  tl]2  Klife  \\\  ber  otun  Eigbt,  but  be 
miffbt  pap  'it  to  ber  a0  Crccutrir.    f^cre  tbe  Obiigee  mafecd 
tbe  ©biigo?  Crecutoj,  ann  be  anminifters  fomc  Jpart  of  tbc 
(^oon0,  ann  nie0  bcfoie  1.3?obatc,  tbe  IDebt  is  Difcbariren, 
ann  tbis  amounts  to  a  iRcIeafc  5  fo?  bp  \)\^  anminidrinn: 
be  batb  acccptcn  to  be  Crccuto?,  ann  bccome0  a  complete 
Crecuto?,  ann  cannot  aftccuiarns  rcfufe  to  toauc  it :  in 
inap  before  probate  rcceiue  an  Debts  cue  to  tbc  Eefia^ 

tojj 
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to?,  pnp  S^onep,  icicnfc  nnt>  maintain  nnp  poircfTo??  ^ftion, 
ass  €:rot3CC,  o?  Crefpafs  fo?  eooti^  of  tf)C  €caat02  taUeii 
fincc  i)i<3  SDcatlj,  anu  Ije  nwp  abotn  fo?  Eent  nnc  after  tijc 
CEliatoi's  Dcatlj,  Init  not  before :  Sinn  tlje  Eigljt  of  an 
€,tecuto?  i«3  not  lifec  tijat  of  an  Sinminifrrato?,  toljicij  i&  lie= 
iiMfO  from  tlje  £)?riinarp,  fo?  it  ig  Entirely  bv  dlirtue  of  tOc 
0:iill,  auti  tlje  Piobatc  giVicei  Ijim  no  Eigijt,  citljcr  to  Usi 
C'fficc  0?  an  $iaion;  Ije  map  lining  an  s^ftion  before  probate, 
tijo'  an  anminiffrato?  casin'ot  before  letters  of  annHniflra-- 
tion  grantcO;  intJceti  Ijc  can't  p^occcB  in  fucij  aaion  before 
p20batc  of  tijc  (KHill,  it  being  conncnicnt  in  oiijcr  Ecfpcgg, 
but  not  to  gibe  Ijim  a  Eigljt*     OiUjcrc  an  €,tecuto?  is 
mabc,  ann  Ije  ncbcr  intEtmebtiie^,  Ijc  map  refufc  tuijctljtc 
tjc  tuill  anminiJlcr  o?  not ;  anu  if  fcberal  Crccuto^s  are  ap- 
pointcn,  tfjcp  map  all  ccfufc  -,  but  if  one  auminiffcrss,  tl)z 
Eeil  cannot  refufc  tljc  €recuto?fl3ip  -,  but  tljep  m.uff  ail  be 
namctJ  in  Jiaionis  b?ougl)t  in  Eigljt  of  tljc  Ceffato?,  ann 
nottoitfjftantiing  fuel}  Eefufal,  anp  of  tbem  map  reieafc  a 
2r>cbt ;  ann  if  tlje  refufing  Ctecuto?  furbibe  tljofe  tnljo  aacn, 
ann  anminiftration  i$  granten  to  anotljer,  it  is  boio :  iBut 
if  fuel)  refufing  Crecuto?  come  into  Court  ann  refufc,  lit 
tljat  Cafe  Slnminiftration  map  be  committen  to  another, 
ann  toljcn  an  €xecuto?  nies  after  Ije  Ijatl)  anminitlren,  anH 
before  jp^obate,  an  immeniate  anminiffration  fljall  be  grant= 
en  ;  ann  if  Ije  mafees  a  UliW,  ann  anotljer  Ctecuto?,  fuclj 
€,recuto?  can  neljcr  be  ^fecuto?  to  tbe  firft  Ceftato?,  be- 
caufe  Ije  cannot  p?obe  tl)e  2BiH,  fo?  fit  is  not  namen  in  tl)c 
mm  of  tlje  fuft  Ceftatoi,  ann  no  Perfon  can  p?obe  Ijis 
^lill  but  Ije  luljo  is  namen  tljerein ;  tljouglj  if  tlje  firff  <Bxc- 
cuto?  Ijan  p^oben  tlje  dlill,  tljen  Ijis  €;recuto?  luouin  l)abe 
been  ^I'ccuto?  to  tlje  firft  Ccftato?,  becaufe  tlje  p?obatc  of 
tl)e  ffiliill  toouin  Ijabe  been  a  Continuance  of  tbe  firft  Cj:e= 
cuto?fljip.    Cllpon  tlje  toljole  Scatter,  t\\z  €j:ecuto?  in  tljis 
Cafe  Ijabing  anminiftren  Part  of  tlje  spoons,  tljo'  tljat 
.  Crecuto^fljip  tuas  neterminen  fap  Ijis  Deatlj,  pet  Ije  being 
once  ©rccuto?  bp  Ijis  ^nminiftri'ng,  tljat  operaten  as  a  Ee= 
leafe  of  tlje  "DtU  •   ann  aftertuarns  f)t  nping  before  p?o^ 
bate,  tlje  Imabilitp  of  biS  Cjrecuto?  to  continue  tlje  Crecu= 
to^fljip  tuill  not  alter  tlje  Cafe,  fo  as  to  tebibe  t&is  Debt, 

Cije  Chief  Juftice  alfo  Ijein,  tfjat  toljcn  tl)e  Obligee 
malies  tlje  £)bligo?  Ijis  Crecuto?,  altljo'  it  is  a  £)ifcl)argc 
of  tlje  asion,  tlje  Bebt  iii  aifets ;  ann  tlje  mabing  l)im 
€rccuto?  noes  not  amount  to  a  legacp,  but  to  papment 
ann  a  Ecleafe*  3f  A.  be  bounn  to  B.  in  a  'Bonn  of  loo  l. 
ann  tljen  b.  nmU^  A.  ijiis  €KCuto? ;  l)ere  A.  ijas  aauaiip 
1  teceibcn 
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tcceiueti  fa  mud)  ^ontv,  aim  10  nnftucraWc  foi  it ;  anH  if  Ije 
Hoejs  not  numiniftei:  fo  inucD,  it  is  a  Devaftavit. 

Roufe  <verjus  Etherington.     Pafch.  I  Ann. 

Action  of  Dc&t  in  C.  B.  again!!  ttoo  €^mito?£i ;  a  Cxtlrit     (  16. ) 
of  Capias  itrucQ  affninff  botlj,  but  one  onlj)  appcat'D,  i  saik.  512; 
nuD  ^uUB'ment  luas  Ijan  aijainff  botl)  of  tljcnt;  iipon  Uiijiclj  5'3- 
Ijc  tljat  appcnccD  bjoujjOt  fjis  Otlrit  of  ^cro?  in  tljiss  GTomt* 
Holt  C  3i»  3f  Debt  be  b^ouffljt  aijainft  feiictal  €recu-- 
to?3  Dcfcntiant0,  anti  one  appeais,  antJ  tlje  otijec  maizes 
Default  upon  tije  jxtanti  Di(ltef0,  tbe  Coutt  map  p?oceeti 
auainittfje  erccutoj  appeatinn;;  anti  if  tljc  plaintiff  reco^ 
ncr,  autJffnient  (ijall  be  againlt  all  tlje  ei:ecut02S  fo2  tlje 
<j5ootiS  of  t(jc  €eftato^    anO  on  a  Capias  in  Debt  hv  %W  5  -^^5-  ^ 
tute,  Mjrre  a  Ccpi  is  retntnetJ  as  to  one  DcfenOant,  anQ  i  Kcb'"45i,' 
Non  eft  inventus  a0  to  tijc  rcfl,  tfje  plaintiff  fljall  p?occcn  743. 891- 
againff  ijini  tijat  appears,  anti  Ija^e  Jiungment  againft  ail ; 
fo?  tlje  Default  upon  tfje  Capias  is  tlje  fame  as  on  tije 
«5?anti  Ddlrcfs.    !iinn  Ijcre  tlje  Jutigment  being  againft 
bot!)  tije  Crecutojs,  one  onlp  ougfjt  not  to  b?ing  tlje  lllHt 
of  €rco?,  fo?  'tis  to  tljc  Damage  of  tljem  all ;  ann  tljougl) 
tlje  Cofts  ate  anjungeri  againft  Ijim  tijat  appeateti,  tljev  are 
but  aceelfoip  to  tljc  principal  Jutigmentj  iDljiclj  cannot  be 
tenetfeti  as  to  tijcm  alone* 

Jenkins  (^  Ux.  ^uerfiis  Plume.     Hill.  1  Ann. 

Indebitatus  Aiiumpiit  bp  IpusbanU  auH  CBife  €;recuto?s,  (t?) 
toljo  DcclareD  quod  cum  tlje  Defendant  toas  innebteti  to  »saik.2o/; 
tljem  in  20 1.  as  €rccuto?s  of  tlje  laft  ©Hill  anti  Ceftament 
of  J.  s.  fo?  95ancp  tjan  anu  teceiPeD  to  tijeir  Clfe  as  Cjre-- 
cuto?s,  fje  p?aiuifeD  to  pap,  &c.  Non  Aflumpfit  toas  pleaD-- 
en,  anti  tljc  plaintiffs  toere  nonfuiten*  Bolu  tlje  Ciueftiou 
toas,  upon  ^tat.  23  H.  8.  c.  15.  luljetljet  tijcp  fljoulD  pap 
CoftS^ 

Per  Cur.  'Slljc  plaintiff  fljall  pap  Coffs.  lo?  tiie  Eeceipt 
being  fince  tljc  Deatlj  of  tlje  €:f  ftato?,  if  it  toas  bp  tlje  (2Ion= 
fent  of  tIjc  €rccutc?,  ft  is  tljc  Ecceipt  of  tlje  Crecuto? ;  oit 
ti)c  otijer  €)ioe,  if  it  tons  toitljout  Ijis  Confent,  pet  noto 
tlje  bringing  of  tbis  aaion  is  a  Confent* 

Holt  C*  %  faits,  Cfjat  if  ttje  ©xiaDS  of  tlje  Ccftato?  be 
taUcn  anti  conucttcn  befo?c  tijcp  come  to  tfje  ipantis  of  tijr 

4  L  oEcecutois' 
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Crccutc?,  Ije  fljall  not  pap  €off0  upon  a  l5onfuit  in  an 
action  bmistit  f02  tijefc  ©oonjs,  fo?  tijrp  lucre  nmi:  dfff  tg. 

Berwick  'u^r/^ii  Andrews.     Hill,  i  Ann. 

(18.)  T7Rror  of  a  BluUgment  upon  Nil  didt  fn  tlje  Conmtorj 
6Mod.  12J,  l2j  picasJ,  Cbe  Cafe  luas,  (£rccuto|  b?oufffjt  an  asiou 
s'c  I  saik  "P«J»  '^  3IuUB:mcnt  obtaincD  bp  tlje  Ccftato?,  fuffffcm'ng  a 
3"i4'  '  Devaftavit  in  tI)C  lLifc=timc  of  tijc  Ccftato?.  anu  it  tuns  cb» 
isaund.119.  jfffjjjj^  (jjjjt  (jjj-g  cfirtiec  it  a  ®tep  fartfjer  tfjnn  Wheatly  ann 

5  Lcv.iyi,  Lanc'js  €afe  in  i  Saund.  fo?  tfjetc  tbe  aaion  luae  b^ouffljt 
»55-  bp  tlje  partp  to  tije  3;utigment,  anD  to  luljom  tlje  OLU'onff 

tua0  Uone  -,  iuljereas  tljis  is,  fiift,  bp  one  tljat  ij  no  Jparrp 
to  tfjc  Jutiffment ;  fa?  if  Ijc  tnoulD  fiic  €recution  upon  tljis 
Jungmcnt,  Ije  mtift  fjaiie  firft  mane  l)imfelf  lp)iatp  hp  a  JuOu^ 
mcnt  on  a  Sci.  fa.  ann  nc.rt,  bp  one  to  Uiljom  tlje  'i  ort  tong 
not  none  5  ann  tW  i^  a  perfonal  Tort,  tbat  ougljt  to  nie 
cum  pcrfona.    9nn  t&at  t&is  03attet  oug^t  not  to  50  a  ©tep 

faitljcr,   vide  I  Venr.  313.      2  Lev.  145,  209.     3  Keb.  735, 

797.  €bat  fuel)  asion  luill  not  lie  upon  a  OSonn  fuugeftinu 
a  Devaftavit,  ann  it  beinn:  fo?  a  Gidlrouff  none  to  t[)e  Cefta= 
to?,  an  aafon  ougljt  not  to  lie  fo?  it  fo?  tlje  Ctecuto?,  no 
mo?e  tljan  itiuouin  lie  againlt  an€muto?  de  fon  Torr,  'till 

30  Car.  2.  c.  7. 

'^ije  Eeeojn  of  tfte  Cafe  of  Wheatly  ann  Lane  toas  b^ougbt 
into  Court,  agreeino:  ei;a51p  toitlj  tljijs  S^^cclaration,  ann  tlje 
Plaintiff  Ijan  lungmcnt* 

Smith  'verfus  Harmon.     Pafch.  3  Ann. 

(1^.)  (^^  ^  Scire  facias  fuen  out  bp  an  ^recuto?,  on  a  3lung* 
xMod.  caf.  V_7  ment  recouecen  bp  tlje  Ceftato?,  tDl)o  nien  before  tje 
34*,  144.  Eeturn  of  tljc  tSUrit  of  €nquirp  of  Damages,  to  (tjeto  Caufe 
tuljp  Danmgejs  fljouin  not  be  aflTeiTen,  ann  Jungment  iinal 
ginen  againtt  tlje  Defennant,  alfo  an  a£i;ecuto?,  accojning 
10  tf)e  €)tatute  8  &  9  W.  3.  c.  1 1.  bp  tol)icli,  if  anp  paintiff 
happen  to  nie  after  an  Jnterlocuto??  3!ungment,  ann  before 
final  jSungment  obtainen,  tbe  asion  fljall  not  abate  bp  rea» 
Con  tljereof,  if  fuclj  aaion  mig&t  be  o?iginallp  pjofccutcn  oi 
maintalnen  bp  tlje  (f  jrecuto?  o?  anminiftrato?,  &c.  tobo  map 
oaDe  a  Sci.  fac.  againtt  tljt  £>cfennant,  0?  if  te  be  nean,  a^ 
gaintt  W  Crecuto?,  &c.  Cbe  Defennant  pleang  an  ema- 
o^ninarp  }i)lca,  to  to&icf)  tlje  Plaintiff  nemurss  genecallp. 

I  Holt 


EXECUTORS.  319 


Holt  C.  J.  '^W  Statute  Ijns  notu  cffalilinjcD  tfje  Jwm^ 
JocutojP  JuOffmcnt,  nnD  it  iicucr  tuiiss  tde  S'ntcnt  of  it  tijat 
tljc  erccuto?  fijouin  fap  mo?e  tijan  tf)e  l^avtp  Ijimfcif  migljt 
l)nuc  fain,  fo?  it0  ^caninff  toas  to  put  tlje  €rccuto?  in  tljc 
fame  €onnition  toitfj  tlje  Ceffatoi*    3nti  Ijerc  tf)e  Defcn- 
oaiit,  vuljo  ie  an  Cvecutc?,  pleatis  in  O^ai*  of  tlje  original 
aaion,  Uiijicl)  Iic0  net  in  fjis  5©outl)  to  no*    Cljere  can  ht  i  Kcb.  j?. 
no  il3ifci)ief  to  tfjc  e.reciito?  in  tljijx  Cafe,  becanfe  Jutiiy-  l'^^^  ^^^ 
nirnt  fljall  be  triucn,  tJjat  tljc  plaintiff  to  recoljcr  de  bonis  K^ym!  J<?°' 
Tciiar.  ano  in  like  t^igannci-  of  CoftsJ ;  anO  it  njall  not  be  ass  55 
llfuallD,  of  CoftS  of  <J5OOn0  of  tljc  CcftatO?  li,  ac  fi  non  of '  ^"^  '^'• 
tlje  €rccntofj5  <5ootis  ^  but  fuclj  Jutiffuient  fljalt  be  ajx  fljall 
onlpnffca  tljc  aifetsi,  fo?  it  fljall  be  |ult  as  if  final  JuQffmcnt 
Ijan  been  againfl  tlje  €cffato?  in  Ijis  life=tiuie.    €ljen  if  Ijc 
be  ercluticD  from  plenning  Ijere,  Ije  Does  not  acmit  Mets-,  fa 
i)e  i0  as  muclj  at  large,  as  if  tlje  JuOffW^nt  Ijau  been  aau= 
allp  complcutcn  in  tlje  Ccflato?'is  life  -,  anti  fute  tlje  Debt, 
tlje  Eigljt  tuljcrcof  noU3  appears  on  Ecco^O,  is  of  a  Ijiffbec 
j:2aturc  tijan  Debt  upon  aXonti,  tljouijlj  tlje  Quantum  of  it 
be  not  afcertaineu*    Jf  an  Crecuto?  boluntarilp  pap  a  Sta-  And.  to«, 
tute,  befo?e  a  Jungment  bao  againfl  tlje  Ceflato?,  it  fs  a  ^°> 
Devaftavit  j  but  if  after  tlje  €eaato?'s  Deatb  Ci:ecution  be 
tafeen  out  anD  erecuten,  Ije  map  pleaD  it  to  a  Sci.  fac  upon 
ti)c  3iuOn;ment,  becaufe  be  coulD  not  binfer  Crecution* 

antJ  Powel  %  njjreeinn;  fain,  tbat  if  in  aaion  of  account 
Jutiffmcnt  is,  Cbat  tbc  Defcnoant  fljall  account,  a  Scire 
facias  lap  fo?  tbe  ^recuto?  before  tljis  Statute,  pet  tbe  l^av^ 
tp  couin  pleau  notbino:  againft  tlje  firll  3!uliffment, 

Per  Holt  C.  %  €be  Sci.  fac.  b^ouffbt  ttt  tljiS  Cafe  is  not 
fa  ffOOn  as  it  IbOUlD  be  t,  fO?  it  fljOUlO  be  ad  audiend.  Judi- 
cium, tbat  is  ffitJino:  tlje  parties  Dap  to  come  anti  bear  tbe 
3!une;ment  of  tbe  Court,  at  another  Dap,  none  appearing 
foi  tbe  Defennant, 

€be  Plaintiff  ijaD  3iunsment, 


Fairs 


do 
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Fairs  and   Markets. 

Sjmonds  'verfus  Diirridge.     Trin.  6  Anii. 

'B  an  aaion  of  Crcfpnfs,  tijc  DefenHant  plcaneti,  tf)at 
t!jerc  iuns  a  (^arUct  IjelD  t|)crc5  niiQ  fa  juftifics:  €o 
toljicl)  tljc  Iplaintiff  ticmurs. 

Eyre  pro  DefendeiitCi     ^SjS  tO  tljC  CiKant  Of  alicm'nff 

t&at  it  isi  a  ^atfeet  eitljet  bp  Cljaitcr  o?  Ip^efcription,  tljc 
EiffOt  of  tIjc  spaihct  is  not  in  £Xucm'on ;  but  it  not!)  ap^ 
pent  bp  tljc  picauinn:  tijat  tfjctc  toasi  a  $53atlict  Ijciu,  lufjicfj 

i-0  a  fuffiCicnt  2!uttification.     Den  v.  Oliver,    2  Cro.  4j.     a 

jLo^t)  of  a  (^atfect  map  maintain  an  aaion  fc?  bcinij  lii= 
ffutbcn  iw  uUwz  of  Coll,  iuitf)oiit  fljCiiiinD:  Ijiis  €itle  to 

tljC  $13atl{et.     3  Lev.  190. 

Holt  €*  %  3If  a  ^an  take  upon  ()im  to  fjoIQ  a  ^^arltft, 
it  iss  no  ^attct  Uiljctljec  Ije  Ijatf)  a  Eigljt  0?  not  •  tljat  iuill 
licence  all  tljat  come  tJjete* 

Powell  'J.  ^cu  Ijaue  ijelri  a  99at!tet,  but  nolo  to  puniitj 
tbcm  pou  urouio  Hifclaim,  tDljicij  pou  cannot  Do ;  fo?  fjotu 
can  pou  ijolti  a  S^atl^et,  ant  let  no  0505?  come  tljete  $ 

Per  Curiam :  3!u5o;ment  fo?  tlje  3Dcfennant* 

BurdettV  Cafe.     Trin.  8  Ann. 

(2)     JB  Crefpafs,  tlje  Defentiant  iufiiiicli  as  ClerU  of  t\)t 

isaik.327.    I    ^atfeet  tuitfjin  tlje  Dilttia  of  White-Chapel,  fo?  a  IDi- 

ITrefo  fo?  not  ufinij  ^eafuress  matketi  acco^tiing  to  tlje  %u\v 

tJaiU  of  tlje  CtcOequer* 

Mod.  ares       Holt  C.  31-  &CII1,  tijat  tlje  €lcrU  of  tlje  Market  couID 

^**-  not  \mt  potoer  to  eflceat  Jfines  ann  QmerciamentJS,  otljet- 

tDifc  tljan  as  a  jfrancljife*    ann  it  is  mo?e  teafonable  tlje 

Cletk  fhoulD  b^ino:  tlje  etannarn  tnitlj  Ijim,  tljan  t&at  t&e 

people  fljouin  follotu  Ijim,  02  attenD  at  a  place  out  of  tljc 

fiatket. 
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Pope  and  Hayman.     Mich.  5  W.  &:  M. 

IB  nn  aaiott  api'nit  a  S^fjenff  fo?  fji's  jfccs,  ft  toas  ob=  ( i  ) 
jeSen  tijat  tlji'si  mas  n  Ca.  fa.  lulji'clj  luas  not  a  €)atif=  s''^"-  5^5- 
faaion,  atiD  tljat  t!je  €)Ijcriff  toas  not  to  fjaDc  a  Jfcc, 
but  upon  a  ©atisfaSion,  ano  tlje  statute  tJocg  not 
gi^c  anp  jfce  to  tijc  Sfjcriff,  lutt  oiilp  pcrnnt0  Ijim  to  tafec 
a  JFCE  not  crcecm'nn;  fucij  a  Eatc  -,  ann  if  tIjc  %l)ttift  in 
tljiss  Cafe  fljail  Ijabc  a  JTee  on  a  Ca.  fa.  tfjcn  if  tloo  arc  bounUj 
antJ  JiuDffment  atjainft  faotlj,  anB  tijcp  arc  botlj  taken  in  ^r- 
ccution,  tljcrc  Uiill  be  ttuo  S^ttti  to  tIjc  "Sijcriff,  tufjctc  tlje 
partp  fja0  not  any  ©atijsfaaion. 

Per  Curiam,  t&c  CJfap  im  altuaps  bccn  fiucc  tljc  sta- 
tute of  28  Eliz.  to  tal?c  a  Ice  upon  a  Ca.  fa.  anU  fuclj  a  jfce 
i$  anotocti  to  tDe  <©i)criff  foi  Ijis  trouble  tuljiclj  (jc  Ijan  iix 
tlje  Crecution ;  ann  tljcrcfo^c  if  tlicrc  bt  a  fcconn^rccution, 
^c  ouiyfjt  to  !)aijc  a  Ice  foj  tijat  nJfo  fo?  W  trouble  as  locll 
ajs  fo?  1)16  firff> 

cmn  per  Holt  €.  J,  ^w  9(ticn  tuou!5  !ic  f02  (lis  Jfcc,  fo^ 
djc  Halt)  pccmittinn:  Ijim  to  take  it,  makes  it  a  Dutp. 

affteeD  in  tljis  Cafe,  tijat  tlic  pjintcD  l^ooks  arc  miffa= 
Ijcn,  fo?  tfje  Eoll  is  Anno  'Eliz.  2.S.  aiiti  tljc  (Statute  is 

Anno  25?. 

Burdeaux  'verfos  Dr.  Lancafter.     Hill.  9  W.  5. 

TC;  C  l^laintiff  Ijan  l)is  CtjilD  OBaptijcti  at  tbc  French    ( 2. ) 
Cljurclj  in  tije  Savoy,  anU  tije  Defentiant  being:  filicar  '  s='"^-  33^. 
of  St.  Martins,  tcocti)cr  iwitlj  tije  Cicik,  libcilcn  fo?  fees  ''*" 
Hue  to  tfjem  -,  on  luljiclj  tfje  li)Iaintiff  mo^cD  fo?  a  p?oI)ibi= 
tion* 

'B^  Holt  C*  I*  Botljinn;  can  be  Due  of  common  Eiffljt  ^ 
Lyndewode  faps,  it  is  SJimonp  to  takc  anp  Cljinn;  foi 
Ct)?iftniniy  0?  05ur)>inff,  unlefs  it  be  a  iFee  bp  Cuftoni ;  but 
tljcn,  a  Cuffom  fo?  anp  pctfon  to  Ijabc  a  jf'ce  fo?  CO?iaen-' 
ino:  a  (Tljiio,  lufjcn  i}e  Bocs  not  Bo  it,  is  not  oooB;  fo}  'tis 
like  tIjc  Cafe  in  Hohart,  toljere  n  perfon  Bies  in  one  li^ariilj, 
iintJ  ic  buricB  in  nnotfjcr,  tije  pacifij  Mjere  Ije  tJicB  flialt 
not  Iju^je  a  '^Buvpiug  ifce.    It  m  Defcnnant  ijatlj  a  Eigbt 

4.  M  rc 
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to  (JIjHffeit,  \)z  fljoulD  libel  f02  tijat  Rifffjt,  anti  not  nss  ije 
J)a0  none* 

m\)txt  a  €iiffom  10  ticnicti,  p?oi)iliitioit  UmII  00 ;  ann  it 
if)  faiD,  tIjat  'Biiriald  at  Common  JLnui  ougljt  to'  be  in  tlje 
CDutcIj-patti,  anti  luitljoiit  iPee* 

Tyfon  'verfus  Paske.     Mich.  4  Ann. 

( 3.  )     T^l^3IS)  iuajs  an  Action  of  Debt  b^outyljt  hv  tlje  ^Oe- 
1  saik.  353.     X    tiff  fo?  \)i$  ireeo,  on  ctecutino:  a  filltit  of  Elegit,-  anrr 
it  tuafi  obieacn,  tljat  tijis  Cafe  luas  not  tnitfjin  tfje  Statute 
29  Eli''-  fo?  tlje  Ctecution  is  not  compleat,  ann  tfje  Plain- 
tiff cannot  entet,  but  muff  b?inn:  ^lesmcnt. 
Holt  €♦  3!*  Cfjcte  ij3  tf)C  fame  IReafon  fo?  HemantiinQ;  of 
29Eiiz.c.4.  Iee0  fo?  etecutinn;  an  Elegit,  a0  an  Crtent;  upon  Elegit 
'  ''■■'  '55-    tf)C  €)Ijeciff  teturni),  tIjat  fjc  Ija0  taken  an  Slnquifition,  et- 
■  '''■  tenuen  tf)e  lanti^,  anti  neliueteti  tljem  to  tfje  Plaintiff,  anti 
tijere  is  a  Liberate  in  tijc  Oootii)  of  tljc  mtit,  fo  tljat  tijc 
Plaintiff  on  tljis  Ectutn  map  enter ;  fo?  tfjerebp  ijc  be- 
comejs  Cenant  bp  Elcgir,  aim  map  maintain  an  Cjeftment, 
nnti  affifjn  W  Sntercff  upon  t!je  Innti.    Clje  Crecution 
is  compleat  anti  pecfeS,  anD  tlje  JpJlaintiff'0  being  put  to 
an  €jeament  10  no  Eeafon  affainff  it ;  fc?  in  Cafe  of  an 
Cttcnt  upon  a  statute,  tuijete  tije  Liberate  is  uiffins,  ijc 
cannot  entet  bpiTojce,  tljoufffj  Ije  map  iuitfjout  it;  anu  fo 
ijt  map  fjere. 


2  Sid 
1  Vent. 


FELONS    GOODS. 

Jones  ^erfits  Afhurt.     Trin.  5  W.  <3«:  M. 


Skin.  3J7.     X^  ^^'*'"  of  €:rotJcr  fo?  tiii)et0(Sooti0  feifeti  h])  tije@beriff, 
358-      '      I     of  a  ^an  toljo  teas  etecutcti  fo?  Eobbecp*    <Ilpon  €- 
■     ijinence  it  appeared,  tijat  tD&iiif  tfje  jfelon  tua0  in  New- 
gate fit  maUe  a  QSill  of  g)ale  of  tlje  <^ooD0  mentioncti 
in  tl)c  Declaration,  to  tlje  :jntent  to  malte  p?oUirion  fo? 
t\)t  Plaintiff,  being  W  %on* 

Xp  Holt  €♦  31*  C&e  Xill  of  €tale  tDn0  rulcti  frnunulent, 

fo?  tfjoufff)  a  ®ale  bona  fide,  ann  fo?  a  ijaluable  Confiocra-- 

5  tion, 
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tion,  UioulD  Oaijc  lircn  pon,  becaiifc  t!jc  pnrtp  Ijan  n  p?o= 
pcrtp  in  tljc  (Sootis  'till  ContjiSian,  anQ  oiiijDt  to  be  mam* 
xmh  cut  of  tOcni;  pet  fucfj  n  Coni^cpnncc  110  tljijj  cannot 
lir  mtcnrscD  to  any  otijet  J^tirpofc  tfjan  to  p^curnt  n  foi^cU 
turc,  r.nn  to  ntfranti  t(jc  IMufs*  3nti  no  Cciuitcniincc  ouiyOt 
to  be  giucn  to  fticlj  a  ContciUnncc,  tofjcrc  a  8$nn  IjniiinQ: 
ffaincri  a  ccnfiDcrablc  (Gilatc  lip  Eobbcrp,  tuljcn  Ijc  is  Dc- 
tcSct!,  Ijr  looii'ti  iTi'iJC  j't  to  f)is  l^oftcritD* 
€!jc  Plaintiff  Ujas  nonfuiteo. 


FELONY. 

B.  R.  Mich.  I  Ann. 

"Aagen  Swenfden   tLiaS  inOiScn  fO?  fO?Cit){p  tafeinr}:,  state  TrifHs. 

caripinn;  atuap,  macrping  ann  carnallp  fenotuino: 
P.  R.  a  aiv0in,  fm'oinQ  mx  €aatc,  &c 
Holt  c.  :j»  fummcD  up  tlje  Cuiiicncc,  nuH  jjiiiJC 
tlje  follotoing  DircSions  to  tijc  Jiirp* 

1.  fan  ate  to  luiolu  tijat  if  fijc  luas  tai^en  aiyap  by  jTo^cc, 
anti  aftcriuattss  marriet!,  tijouijb  b^  bet  Confent,  pet  10  be 
guiltp  of  jfcJonp ;  fo?  it  10  tbe  tal^inn;  nuiai)  bp  jfo?ce  tbat 
makes  tbe  Crime,  if  tbetc  be  a  i59avria0e,''tbbuffb  bp  Jjcu 
Confcnt. 

2.  3r.  t?;e  mtt  IMcxe  it  is  to  be  obfetbeU,  tbat  fijc  tuas 
tal^en  bp  jTcKe,  ano  a  Stratagem  tuas  ufeO  to  gibe  an  0p= 
po^tunitp  tberctinto,  anti  tbe  Orreft  luas  but  a  Colour, 

3.  poll  mai)  confiber  upon  tOc  €biDence,  botu  far  tljc 
PHioncr  luas  concernen  in  tiyc  firf!  jfo?ce.  ^t  is  true,  Ijc 
teas  not  at  tljc  arreff,  aim  bin  not  appear  'till  flje  Uias 
b^Guebt  to  Hartwcli's  i^cufc;  anil  unber  tbe  pretence  of 
baiffng  bcr,  flje  luas  carrieb  to  tbe  C3inc  Cabetn,  tobece 
tbcre  iuas  a  parfou  reaby,  anb  tbe  ^arriarje  luas  bab  in 
fucb  a  Q3anner  as  pou  b^ibe  beam.  Bolu  it  is  left  to  pou 
to  betetmine  bJbetber  tbe  95atriaiTr  luas  not  tbe  €nn  of  tbe 
arrcftf  •  anb  if  fo,  bolu  it  couib  be  polTiblc  foi  fucb  a  Jfoicc 
to  be  committcb  to  effea  tbe  lp)?ifcner's  Defiffn,  anb  be  not 
p?ibp  to  It  f 

4.  3^f  it  can  be  imagineb  l)t  luas  not  p^ibp  to  tbe  coiour* 
able  ^rrerr,  vet  fiie  luns  unber  a  f  ojce  luben  Ijc  came  to  bee 

at 
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at  Hartwell'ss  C?oufc,  niiti  froui  tfjcnce  fljc  tuns  cntn'eti  bp 
jFo?cc  into  tijc  l\im  CnUctn,  tnljccc  flje  tuns  ninn-icti  i  'S:i)nt 
ifj  a  forcible  CaUing  lip  Ijim  nt  Hartweirg  ^oiife,  aim 
tljouglj  Uiljcn  flje  luns  nt  tlje  (Elinc  Cnuctn  fljc  dt'D  erp^cfjs 
IjEt  Confcnt  to  te  nintn'cD,  pet  ft  nppenre  cbrii  tljen  flje 
tune  untia  n  ifo^cc,  nnti  Jjati  no  Poiccr  to  Ijclp  Ijcrfelf,  %l)t 
Uia0  nlfo  iinuer  n  lojce  luljcn  fijc  urns  cnrn'ctJ  to  Blake'si  niiD 
put  to  ISeri ;  imp  iuljen  flje  tun0  cnctieB  to  tljc  3^it(!ice  of 
pence,  eljcn  tljen  fl)e  luns?  t'aioer  a  lo^ce,  anti  n!I  tijat  flic 
fain  iun0  not  freclp,  but  out  of  JFent  -,  fuclj  n  jfear  luouin 
nt3oi5  anp  'Bouti,  fo?  flje  luajs  utmei*  !Juip?ifonnient*  Tut 
tolueljei',  if  tije  fiifl Cai^ino:  tuas  lip  jFo^ce,  nun  flje  Ijati  con= 
fcnten  to  tije  ^ariiage,  tljc  (Dffcnce  is  tlje  fame,  it  is  Jfe^ 
lonp.    ^z  luas  conuigcn  ann  cyecutcO. 


Fines  and  Amerciaments. 

The  King   ^erfm   Mayor  of   Hertford.      Mich. 

I  [  W.  3. 


I 


1  Salk  55.     Tf  ^  *"'"  2nf02mat!On   in  l^ature  of  a  Quo  Warranto,  JO 

fues  toere  rctuvnen  upon  tlj^ce  felictal  Diftringas's.  po- 
tion fo|  a  Eule  to  eftrcat  tfjem* 
Et  per  Holt  €.  %  3f  it  be  an  c,ttrao?tiinacp  ^afe, 
lue  can  mafee  a  Eule  to  tljat  puvpofe,  but  otIjertDife  tfje 
Coi'.rfe  of  tlje  Court  i^  to  fenti  tljem  up  into  tlje  Crcljc- 
quec  at  tlje  ufual  €imes,  (viz.)  tlje  laff  Daps  of  tlje  ttco 
31iruable  Cetms*  'But  tljete  bcinu  notl)ine;  mrao?titnatp 
1  Lin  89.    Sere,  tlje  S^otion  toas  ocnicn. 

Term  Mich.      Per  Holt  C*  3!*  9  fine  oucbt  to  be  abfolute,  anti  not 

cafclw '^    connitionnl ;  ann  tljeref02e  n  Jfine,  unlefs  fuclj  a  Cljing  be 

318.    ■  '■   tone  in  futuro,  is  boio.    lop  Common  Lato  a  fine  fo?  not 

rcpaicinn:  of  tlje  JpigljUiap,  uias  fo?  tlje  Default  in  not  re- 

paicinn;  tf)c  !piffl)luap,  anQ  cugljt  to  be  abfolute ;  but  bp  a 

late  @;tatiitc  tl)e  jFinr  is  to  50  totunrP.s  tlie  Eepair. 
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FINES  of  LANDS. 

Jones  verjtis  Morley.     Trin.  9  W.  j. 


p€  Jpusbanti  anti  <jLH(t  bp  JntiEntticc  ijcttneen     (i.) 
tijem  ann  otljccs,  ftcnnnu  tJatc  in  January,  coDc--  carthcw 


I  nnntcn  to  ieup  a  j?inc  of  Lnntiis,  ad  of  tlje  nm  ^'^'^i*- 
-■"  Hillary  VLtvm,  ntitJ  necIarctJ  t&c  dlfcfi  thereof;  ann 
a  fcUi  Daps  nftcrioarDS  tijccc  tunis  anatljer  3!nticntuce  of 
Concnant  crccutes  bv  tlje  CpiisliaiiD  ann  dlifc  onlp  5  aftec 
toljiclj  t\)t  finz  Was  IcUictJ  nccojuinglp  in  tljc  famc'.Hillary 
Cenn,  tit  Uifjiclj  botlj  tljc  Jnncnturcs  nia  bear  Date.  Botn 
tfjc  cljicf  Qiicftinn  luns  concerning  tlje  ©peration  of  tijc 
jfine  on  tfjefc  ©ectifi* 

Holt  C.  J.  CClIjerc  a  Deen  is  mate  between  fctjcral  Pec-- 
fonsi  to  lean  tlje  CJfefi  of  a  fine,  ann  aftertDntDsi  a  Jfine  iss 
leuieu  of  tlje  fame  lanns,  but  is  niffcrent  from  tijc  Deen 
in  t&e  Circumffances  of  CitiantitP  of  acres,  Cime  of  lebp- 
"Iff,  0?  13arties  to  tlje  jFinc;  pet  it  (Ijall  operate  to  t(je  iter.  149 
eifes  of  tljat  DeeD,  unlets  a  contrary  Jntent  0?  ^agreement  ]  ^^^^-^  ff- 
inter^jenino:  bettneen  tlje  Deen  ann  tlje  fine  be  p?ouen;  1  rom.' At,r". 
ann  Ijere  p?oof  of  a  }5aroI  Sjjreement  tljat  tbc  Clfes  tljouin  -49.  :> ji- 
be otljerinife,  fljall  be  anmitten,  becaufe  of  tlje  Clariance.  ^iZ^fie 
15ut  if  tljc  fine  is  purfuant  to  tljc  Deen  uiijicij  leans  tlje  240.'      ' 
(Hfes  tbereof,  ann  tl)tp  atyree  in  Circtuufiances,  in  fuclj  Cafe 
no  parol  atjcrment  of  anp  otljer  intcrlienient  Ciffreement, 
can  be  anmitten  auninff  fuclj  Deen^  tljoutrij  a  feconn  Deen 
of  Gfes,  interbenient  ann  nurceinD:  nlfo  in  CTiicuntffances 
iuitlj  tlje  fine,  fljall  control  tbe  fii«.    "But  tlje  firfl  Deen 
cannot  be  controllen  hv  mv  otljer  Deen  mane  after  tljc  fine 
is  lebien,  nuicb  lefs  fljall  anp  fubfcqucnt  ijgrccment  bp  ]f>a- 
rol  control  m\v  p^ecenent  Deen.    3nn  in  tlje  principal  Cafe 
if  tljic  feconn  eilritipn;  is  not  pioperlp  a  Deen,  becaufe  not 
mane  bettueen  nil  tbe  fame  pattieo,  it  toill  tfjen  amount  to  no 
mo?c  tljan  an  Sffreemcnt  put  into  CClritinn: ;  ann  if  fc,  tlj:rt 
it  is  no  otber  tljan  a  parol  agreement,  lul)ic&  cannot  be 
anmitten  npinft  tbe  firfl  S/Ccn. 


4  N  Ano- 
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Anonymus.     Hill,  il  W.  J. 

(2  )       A  ^  Commdtt  Latu,  iFinc0  tofte  leiJieU  on  aiii>  fiD^itjtnat 

3  8aik."i68,  l\  22Int;  a0  upon  a  ^Ivit  of  Cntrp,  o?  of  Kigfjt,  &c, 

as  tnell  as  upon  a  Mnt  of  (Eosenant ;  anU  miijfjt  be  letoien 

of  nnp  ^Ijinff  fO?  tDljfcO  a  Precipe  quod  reddac  0?  pcrmittat 

38H.S.C.19.  licsi :  ^nti  tljcp  ace  Icuinble  in  tljc  Counties  Palatine,  &c. 

2  &  3  E.  6.    bp  statutes;    01fo  bp  tijc  Common  Haui  all  JFines  luere  le- 

^^'  uieu  in  Court ;  but  riotu  fince  tDe  Statute  15  Ed.  2.  Com= 

miflionccs  map  be  empotoerej  to  tal^e  tijcuu    Per  Holt  C«3fi 

Fazacharley  'verfis  Baldo.     Trin.  ^  Ann. 

(3.)  TJI5  tijis  Cafe  it  toas  Ijem  by  Holt  C>  31*  €bat  if  a  5Bcit 
*  ■  ^'^''  1  of  Crtoi  be  bjougljt  in  tijis  Court  to  rcberfe  a  iFine  le-- 
jiicH  in  C  B.  tlje  EecojB  of  tije  iFine  itfelf  iji  neuec  temobeli 
Ijitfter,  but  onlp  a  Cranfcript  of  it.  OSut  if  toe  ajijuDge  it 
erroneous,  t&en  a  Certiorari  goes  to  tf)e  Cijiroffrapljec  to 
certifp  tlje  ijecp  ifine,  anu  iufjen  it  come^  up  it  isi  cnncellep 
Ijece* 

^ee  Difcent  auti  Ufes. 


FISHERY. 

Smith  'verlus  Kemp.     Trin.  4  W.  &  M. 

(t.) 
2  saik.637.  'WB  an  aaiou  of  Crefpaf^  Vi  &  Armis,  fo?  tailing  fiiljefl 

Carth*28?'*    I      ^^  ^^^^'■^  Pifcaria  fua,  Upon  I^Ot  (SuiltP  piCaDCO,  auD 

■     ffletnia  foi  tfje  plaintiff;  it  toajS  mobeU  in  arreft  of 

'  "^    JUUfftttent,  tijat  Ije  luljo  IjaD  libera  Pifcaria  coulD  not 

maintain  Crefpafs* 
f.n.b'"i5.      Holt  €.  3i.  Cbcre  is  tbe  fame  QHrit  in  tbe  megiffer,  anO 
43  E.  3.  II.  Uketoife  in  Fitzherbert;  auD  tljere  ace  tO?ee  S»o|ts  of  JFiflje- 

ries.    I-  Separalis  Pifcaria,  toijere  !je  t!jat  f)at!)  tfjc  JFifl^er? 

is  ©Innec  of  tlje  Soil ;  ann  tljerefo?e  'tis  a  gooH  piea  in 

an^aion  b?OUgbt  bp  Dim,  tljat  it  is  liberum  tenementum  of  au^ 
OtljCtt     2.  Libera  Pifcaria,  tObiClj  l.S  W[jerC  tlje  Kifffjt  Of  fif[)-- 

2  inff 
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ino:  16  ffrantcD  to  tlje  (55|nntec,  and  fuel)  (Jp^nntce  ftatf)  n 
}i)jopeitv  in  tlje  jfi'ilj,  nnD  map  b^ing  a  poirelTori'  ^'^noii  fo? 
tijrsn,  icitljout  making;  aiii'  CitJe*  3.  Coipmunis  Piicana, 
iuin  tOis  taas  to  be  rif?ttU'icr)  to  tfjc  Cafe  of  ctficf  Common* 
atiD  tljouiji)  it  tDu5  innnet?,  tijot  tlje  pjopcr  UcmcDy  Ijcre 
luajs  a  fprciai  ^ilion  en  ttK  Cafe  fo?  tlje  iI(I.tong  Done ;  45  e.  j.  u. 

Per  Cur',  'Crcfpafo  lUfiS    ii^Ctigfjt    fO?   fifllilUJ   in   Libe- 
ra Pifcaria,  nnH  it  Doea  not  appfui  up  tfje  OSook  but  the  ^c» 
tion  toag  maintainable ;  but  a-  it  be  a  ifauit,  it  i0  cuitD  bp 
tlje  eievDiS* 
€{)e  iSIaintiff  &aD  Bifgrncnt. 

Gipps  i;fr/^.J  WooUicot.     Pafch.  9  W.  j. 

(2.) 

TEcfpafjS  fO?  fif[)in5  in  Separali  Pifcaria,  auD  alfo  Ux  tlje  skmn  677. 
J^laintiff '0  jFrec  JFifijeip*     as  to  tf)e  Separai'  Pif-  *^'^' 
caria,  tfje  S/Cfeutsant  toad  founD  Bot  ©uiltP;  ano  a?  to  tlje 
IFree  jFifijerp,  tfje  Jurp  faunti  a  Special  CXeiiJiS* 

Hole  (5*  J.  3't  lja0  been  latelp  aojunijefi,  tljat  a  €)eparate 
IFinjCfv,  anO  jftee  fifljei-p  arc  all  one;  ano  if  (je  tjaQ  tlje 
taitU  £0i3creD  tuitfjQIiatcr,  iuDp  dioulD  Ijc  not  ijalie  tlje  iFiflje-- 
rp^  OSp  tlje  €imt  of  it,  tlje  ^oil  patle0;  an<3  tftere  id  a  n«yi«  jf- 
i:)iffercncc  be  ttoeen  a  jFiiljerp  autj  a  free  flatten,    1  am  of  !''*''•  ^^' 
Opinion,  tbat  tubftc  tlje  Oioner  of  tlje  %qU  Ijatij  a  iaigljt  to  \  h.  4.  n. 
fiflj  luitij  otl3cr0,  Ije  map  Ijaije  an  aaion  of  "Ci-efpafd,  tlja'  4^^^  m- 
it  Dotl)  not  lie  fo?  one  tuljo  Ijass  but  a  Libertp  to  fiH)-,  nnD  aU 

tljOUgb  |)e  miSbt  Ijabe  Claullim  fregir,  &  in  at]U4  U.a  pUcatus, 

pet  Ji  tfenk  ^refpafs  lies :  ant)  if  it  be  not  p20Uet!  otljec-- 
tDife,  toe  tDill  inteno  it  iji0  Separate  iFifljcrp  of  Common 

laigljt,  iSalk.  J57. 

Clje  ^mza  Ijatlj  a  EiijOt  to  fill)  in  nil  Batjiituble  Ei- 
ijetfi,  ag  he  im  to  Mjing  in  tlje  ^u.    Per  Holt  C,  2* 


iFoxciblc 
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Forcible  Entry. 


bom.  Rex  ^erfus  Harnifle.     Trin.  1 1  W.  J, 

(  i.  )      T     irp  CB  a  Vi  Laica  removenda,  a  Parfon  fjati  fO?C^ 

5  Mod.  443-    I      I   ijip  feifen  tlje  Cf)urcf),  ann  upon  an  Jnquiation 

1.     /    tlj'c  lFo?ce  toa^  founu,  but  tlje  Suffice  of  t^c  Peace 

^^■^    UiD  not  p?efcntlp  telfo?e  tlje  polTeflion,  (aj3  \)t 

oujySt  to  (jatje  Bone)  but  ban  a  K,eco?ti  of  it  mane  up,  ann 

Befert&ti  tbe  I'elibcrp  of  tbc  poffelllon  fo?  ttuo  o?  tb?ce 

^eatfi* 

ann  ftoto  all  tljfs  fatter  apljearinQ:  to  tbe  Court,  it  be= 

\\\%  remoben  bitbet  bp  Certiorari,  tbep  tuere  of  €)pinion, 

tbat  tbi0  p?oceem'nij  ioasi  irregular,  ann  tbat  Eeftitution 

ouffbt  to  be  atoarneu* 

s^co^np.b.     Holt  €*  3!*  31  grounti  mp  ©pinion  upon  tbe  autbo^itj)  iit 

a  Browni.     D?»  Bonham'is  Cafe,  8  Rep.  tubicb  fapjs,  tbat  tbe  Commit- 

i"^-  ment  mult  be  immeniatelp*    ©o  upon  tbe  S^tatute  of  H.  6. 

iinft  580.'''  of  forcible  Cntrp,  toben  tlje  ifo?ce  iss  founD  bp  tbe  3!nquia-- 

Bro.  FauK    tlou,  jReftitutiou  muft  be  immeniatelp*    Cbe  Reafon  of  one 

Execution,      Per  tot.  Cur':  let  Eeftitution  \iz  afijameii* 


1J5,  &c. 


The  Queen  ^erfus  Winter.     Pafch.  4  Ann. 


%  Salk 
588. 


)      A  B  Jnquifition  beinir  ta^cn  bp  Jufficeg  of  Peace,  ana 
^^'*  /a.  a  forcible  Cntcp  ano  Detainer  fount),  a ©Liarrnnt  toais 
granteti  bp  tbcm  to  reftojc  tbe  Pcflfeflion  j  \!A)\i\i  toag  fuf^ 
pcnbeo  \s'^  a  Certiorari  iifueD;  tcbeteupon  tbe  ^efentiant 

mane  a  potion  fO?  a  Procedendo. 

Holt  C.  3].  bcre  fain,  tbat  if  tbe  Partp,  aijainlt  tobom 

tbe  Jnquifition  tuais  founti,  tooum  traberfe  tbe  iro?ce,  tbat 

luas  altoapjs  a  Eeafon  to  flap  Eeflitution ;  ann  tbat  it  ban 

been  bein  a  Superfedeas  to  tbe  atuarninff  it :  ann  all  3lnqui' 

rition0  of  flDffice  are  of  common  Rigbt  traberfable.    ann  if 

in  Cafe  of  an  Jnquifition  of  forcible  Cntrp  taken  befo?e  a 

3!Uflice  of  Peace,  tbe  Defennant  tenners  bi0  Craberfe  im= 

meniatelp,  tbe  Jutlice  mufl  anjourn  to  anotber  Dap,  ann 

1  sid.as;.    ^\f^';!Ci'^  p^ocefjs  to  rctum  a  3urp  tbereof.    3n  ^ir  Richard 

i)!^ct*iaL''   Bray'0  Cafe,  an  3!nquifition  fouhn  a  forcible  Cntrp,  ann  tbe 

2  Defen- 
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^-  ■ 

SDcfcnUant  offcreti  immctJiatdp  before  tfje  Jullice  to  traberfe 
t\)t  jf o|ce ;  tlje  3Iiiftice  refufeu  tljc  Crntjcrfe,  aiiD  BtantetJ 
Eeftitut(on  s  but  Kelyng  €,  %  ffraittcn  3Ke--rcftitutfaiu 

^ec  Entry. 


Foreign  Attachment. 

Mafters  ^erfm  Lewis.     Trin.  6  W.  6c  M. 

AC  Guildhall  5  nu  attacljmciit  is  mane  tn  tbe  ^atttis  skin,  sks, 
of  tlje  arcljbifljop  n$  ©iDinarp,  anti  A.  B.  is  fum- 
moncn  to  come  in  ais  ©arnifljcc,  auD  penHino:  tbe 
attacljmcnt,  aiin  bcfo?e  Conncmnation,  an  aafion 
is  b^outjfjt  in  B.  R.  ant  upon  tOc  Crial,  t&iis  attacljment 
toas  giuen  in  ^tiioencc* 

!3nn  it  toajs  rulcn  bp  Holt  C,  J*  tfjat  pe nUinjy  tfjc  attacb^ 
mcnt,  if  an  3Sion  is  b^ouijbt,  tlje  attachment  i$  not  €bi^ 
Hence ;  fo?  no  P?opetti>  is  aitecen  'till  €onliemnation» 

-I  ■  ''.—-. 

FORESTALLING. 

The  King  "uerjus .     Mich.  3  W.  &  M. 

IBtiSmcnt  fci2  fo^elfallinn:  bD  b«))ino;  iFifl)  at  Billinfgate.  *  suow.iyj. 
Holt  c.  J.  Ijciu  on  Crial  at  Niii  Prius,  tljat  tljc  #ar* 
tp  Uias  not  rtuiltp  -,  fo?  Billinfgate  toas  a  99arket  Cimd 
out  of  C^inti,  anD  fo  tfje  l^Attp  tuas  acquittcD :  gnu 
bp  bim,  ttieiT  it  otljcrloire,  all  tlje  JFiiljmonffcts  tnece  liable 
to  P?ofecutions. 

Note  J  Cbis  luas  at  tbe  Jnffance  of  tljat  Company  asaind 
8  pool  ©Homan  tljat  ccieu  iFiflj* 

4  o  FOR- 
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FORGERY. 

The  Queen  ^verfus  King.     Hill,  i  Ann. 


Farrefl.  ijo,  TT    "Tp^DB  ail  ^nUiffmciit  of  jro?n:i?tp  foi  fajffinjy  jt 

'5*-  If    '^onu,  remotjcli  mit  of  London  to  t^i0  Court,  anir 

^^/    nennirrfD  to  &cre;  fdjcrnt  Crcrptionis  incrc  taferii 

^^"^     to  t^c  OLIozUs  of  tljc  JnOianicnt, 

T>)>  Holt  C  3*  Cbe  saio?ti0  falfo  fabricavit  ate  a0  muc^ 

a0  to  fap,  tDat  t!)e  t^cfentiant  trcrng:  a  falfc  anO  maltciouis 

^an  tiiu  falflp  foiut;  anD  tljougb  it  comn  not  be  Obligato- 

rium,  if  it  tDCis  fojgeo,  fo?  it  i0  not  in  Ctutij  fainuing,  pft 

in  Siljelu  auti  appearance  it  ii&,  anti  t&at  10  cnouorlj ;  bccaitfe 

it  i0  an  ©lilityation,  tftoufffj  a  falfc  one.    oaeftocsi,  tfjefc 

OSonus  arc  not  metelp  uoio  6p  tf)e  statute,  but  on!p  tjoin- 

ab!c;  ana  tfiercfo^c  tl>c  special  fatter  oiuj&t  to  be  pleaoeti, 

anD  notNon  eftfaaum.  ^oumapfap  t^at  afo?ffeD05onu  binUjj 

no  ISoijp,  ann  infer  from  tljence,  t|at  it  ijs  no  Crime  to 

fo?o;c ;  hwt  tfjat  toill  not  no* 

Slungment  fo?  tlje  SXucen* 

%ZZ  Indidment. 


Frauds  and  Perjuries. 

Peter  and  Compton.     Trin.  5  W.  &  M. 


T 


Skin.  353.     fT~^il>€  €iucflion  upon  a  Crial  befo?e  Holt  €♦  3^*  (t£ 

Nifi  Prius,  in  an  aaion  upon  tfje  Cafe,  upon  an. 

agreement,  in  loljicb  tije  Defenoant  p?omifcn  fo?- 

one  Guinea  to  giue  t^e  I9laintiff  fo  manp  at  tbf 

£)ap  of  |)iis  Carriage,  toa^,  if  fucb  Agreement  ouffijt  to  be 

in  ©Uritinff,  fo?  tljc  ^^arriage  Din  not  fiappen  toit&in  a 

fear  i 

Holt  C.  %.  aUbifeB  toitfj  alt  t^e  3Iuligci5,  anti  bp  tU  gtcat^ 

er  SDpinion,  (fo?  tftere  toajs  a  Diberfitp  of  ©pinions,  ann  bis 

otun  toajs  econtra)  tD^en  t&c  agccement  i^  to  be  perfo?men 

I  upon 
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upon  a  Contingent,  anu  it  tioc0  not  appear  toitljin  tlje  3= 
grccmeut,  tfjtit  it  ijs  to  be  peifo?mcn  aftct  tlje  fear,  a  jI5otc 
in  ©Hritinn:  is  not  necelfarp ;  but  Uiijen  it  appears  lip  tijc  €:c= 
no?  of  tlje  agreement  tijat  it  is  to  be  perfo?men  after  tfjc 
fear,  tljere  a  l5otc  is  necelTarp. 

Aftley  ^erfus  Child.     Trin.  7  W.  5. 


/ 


Ejeament.    '5:ijc  piaintfff  p^otiucetlj  an  saflisjnment  of  a  com.  34- 
Lenfc  from  Fofter  to  ijis  ILeflTo?,  anU  it  tuas  alloiuco  to 
be  rean  fo?  CDioence,  tuitljout  pioBucinn:  tljc  o?i[jinai  leafe* 

CijeCafc  luas,  tbat  one  Goldmg  1 1  Martii  1692,  in  Con= 
fineration  of  a  perfonal  ^ffate  b|onn:()t  lip  Ijis  CSJife,  as 
tOiDoto  of  a  fo?mcr  S^uslianti,  to  Part  luljcreof  f)tt  Cfji(= 
li^cn  lucre  intitlcu,  afiigns  to  Barton,  in  Crnlt  fo?  Ijis  CBife, 
turinp:  ijer  life,  anD  after  fo?  tljc  Cf)iiti?en:  iJnD  Ije  23 
Martii  nio^tgaQct!)  to  tlje  DefcnDant  fo?  soon  ConfiDera^ 
tion;  antJ  after  fo?  mo?c  ^oncp  releafetlj  tde  ^quitp  of 
llcnemption. 

Holt  C.  %  tain,  3It  luas  licrp  ffrono:  ^Uincncc  of  a  jFrautF, 
ft  toas  liut  Uoluntarp;  fo?  tOe  €f)iiri?en  loere  not  liouno  lip 
fiicD  Cliriunment,  no?  barren  of  ti;eir  S)ljares  of  tijc  perfonal 
€ftate* 

Qiier.  non  pros'. 


Fraudulent  Sale. 

Sanders  ^erfm .     Trin.  7  W.  J. 

GSDons  uiere  tal^cn  in  Crectitian  in  tfje  PoflTeflion  of  skin. 
Sanders,  loljo  Ijan  tljcm  fap  ^ittne  of  a  ©ale  from 
GiiKton,  upon  toljicb  Sanders  fa?ong[)t  an  3ftion» 
€&c  Deff  anant  infiilen,  tl)at  tlje  S)a!e  to  Sanders 
toas  ftaunulent  againit  Ijim,  Ijc  icing;  a  Crenito?  bp  Iunff= 
ment. 

Holt  d.  %  fain,  tfjat  if  tlje  3iunn:ment  uias  upon  a  point 
trien,  tljat  tben  Ijc  neen  not  pzotie  tlje  Confineration,  Init 
it  fljall  be  intennen  goon  -,  but  if  it  be  a  S^unument  bp  <aron- 
feiTion,  ije  ougbt  to  p?oue  it  to  be  fo?  a  jull  Debt,  otljer^ 


3i8 
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tuife  Ijc  fljciH  not  o\jcrt!)?otD  t&e  €)alc,  tSougl)  ft  bz  ttrntm- 
icnt;   fo?  it  10  ffooD  auainft  all,  but  €rciiito?ss  fo?  a  lutt 

'Dti^t  bona  fide  One* 


GAMING. 

Walker  serins  Walker.     Mich.  6  W.  &  M. 
Ctiou  fo?  ^oncp  toon  on  a  CBager,  lip  a  ffcncrai 

Indebitatus     AiUimpfit  5     aftCC     ClCrDlft,      CoiUlfCl 

moijct!  in  3iTcft  of  JutJgmcnt,  fo?  tftat  it  is  not  a 
gooD  15?oniifc  in  laio,  nnD  tfjccc  is  no  2)cl)t. 
Holt  €♦  ?♦  €i)i0  is  meitip  a  ?r€laB'Cr,  anU  no  Indebitatus 
Affuirpiic  lies  fo?  it;  fo?  to  mtxU  tljat  lie,  ti)crc  nuil!  be  a 
(iao?k  none,  o?  fame  metito?icus  ^^ioi\  fo?  tnf^icf)  Debt 
lietlj  5  nnD  Ijere  tl)iS  JStlasec  is  tiue  in  a  collateral  Er fpca* 
3!t  is  true,  tbc  Caft  of  a  Die  alters  tbe  lp)?opertj>,  if  t5e 
a3onep  be  fta^en  uotun,  becaufe  it  is  tben  a  <Sift  on  Con- 
Dition  p?ecctient,  anti  an  Indebitatus  AfTumpfit  lies  againff  fjim 
tijat  boins  tbc  PJaucr,  fo?  it  is  a  P?omife  in  tm  to  lieli-- 
Der  it  if  toon*  after  tijis  Clemia,  if  it  couIH  be  anp  (Bllaps 
mnnc  soou,  iue  ujouiu  no  it ;  but  a  (Hernia  cannot  mafee 
tijat  goon  toljicij  is  ban  in  laiD.  JLet  it  ffaj>,  m  toill  con= 
Cult  tije  Junges  in  tbe  €rcbcquer  Cfjamber. 

4  Mod  409.      3!f  onti)e"Lofs  of  tije  CBager,  tbe  Defcnnant  ban  p?a- 
3Lcv/ii8.'  niifen  tbe  nett  Dap  to  pap  it,  pet  an  AiTumpfit  mouin  not 

lie  tljercon,  becaufe  it  toants  Confineration,  it  beinff  but 
erefuto?p* 

HuHey  ^erfus  Jacob.     Mich.  8  W.  ^. 

(  2.  )    ^T^  |)  <B  loin  C.  loll  93onep  at  piap  to  tbe  Plaintiff,  ann 
1  saik.  544.     X     ffabe  bini  a  "Bill  fo?  it  on  tbe  £)efennant,  tobo  ac= 

5  Mod.  175.  jjpfpj,  jj^  3,10  aftertuams  refufen  to  pap  tbe  05111  -,  ann  notn 

an  Adumpiit  being  b?ouD;bt  againli  Urn,  be  pleanen  tbe  ^w 
tute  16  Car.  2.  c.  7.  againft  (Samino:* 

Holt  €.  J*  %i  A.  lofes  loci.  to  c  ann  A.  ann  b.  be^ 

come  bounn  to  Urn  fo?  tbe  c^onep,  tbe  "Bonn  is  boin  as  to 

botb  of  tbem :  ann  31  MoXa  but  of  one  Cafe  tnbcre  it  ibail 

4  not 
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not  lie  Vioiti,  tuljicij  f)ais  been  anjuUffcti  on  tljc  g)tatiitcci  of 
cJaminD;  auD  afurp;  nnti  tijp.t  10,  if  A.  Uuns  100  1.  of  B. 
aim  fo2  (I  Debt  lufjtcb  A.  oUieo  C  (je  appcihtiS  B.  to  QiMt  C 
a  Tout),  'tid  rrooB  ^  fo?  C.  10  an  iinioccnt  perfcn,  anti  not 
tuiiii'  to  tijc  Co?t,  anH  it  taill  be  t!)C  fame  if  A.  be  bouttti 
ttitlj  Ijfni. 
juoumrnt  m^  gi'ueu  in  tfjijs  Cafe  fo?  tfjc  Dcfcnuant* 

Anonymus,     Mich.  li  VV.  3. 

A'C  plap  H.  map  lofc  100 1.  to  one,  ann  100 1.  to  ana-     (3-) 
tbcr,  upon  Ci'cU,  becaufc  it  ijs  a  feUecal  €ontraa ;  0-- '  ^*"'-  hj- 
tf)ctU)(fc  if  it  mtt  a  joint  ContraS.    Per  Holt  d,  3!» 

Smith  'verfm  Aiery.     Pafch.  2  Ann. 

IB  an  aafon  fo?  ^ontv  luon  at  eaniino:,  tl)c  2)cciara=  ^  C4) 
tion  fet  fo?t(j  a  fpecial  ajjreement  to  plap  at  fuclj  a^amc,  Jj ,?/ 
ann  mutual  l^^omifes  of  Papment,  &c.    Jt  toae  Ijere  rc=      * 
folticn,  tljat  an  indebitar.  Aaiimpiit  DiD  uot  lie,  becaufe  tijat 
aaion  Iie0  dot  but  tnbete  'Dtbt  lies  -,  aim  it  i)a^  neDer  been 
IjeaiD  tIjat  Debt  tons  b^ourjljt  fo2  93,oncr  tuon  at  Iplap, 
Cfjere  being  a  cUecDift  fo?  tije  paintiff,  ttjf)ercbu  tfje  3!urp 
founn  tljat  Ije  \m  mi\  ^onep  of  tiit  DcfenDant ;  €:ounfel 
moueti  fo?  Jutiffment,  aneDgino;  tljat  muhtal  l|)a?atU  fufflccn 
to  caifc  a  Debt,  &c. 

Holt  C.  I.  C!je  aaion  ougljt  to  be  b?ou(Tl)t  upon  tljc  3-- 
jjrecmcnt  of  tlje  pavtiejcf*  '<lis  true,  Uif)cn  tiuo  agcec  to 
plap  f02  fo  muclj  ^onep,  tljat  ici  an  asual  J^ionufe  -,  but  if 
ritljei*  of  tljem  toin,  tbcre  is  no  Debt  artfco  tfjeteupon,  fo?  '  y<:"f-  ?• 
notljingbut  a  valuable  ConfiDcvation  can  raife  a  Debt,  ano  HobtTs.'^^" 
it  is  an  (£rro2  to  tIjinK  tljat  £\}t\:p  Contvaa  luljicD  obligeiS 
one  to  pap  Q9one?  taifes  a  Debt ;  fo?  if  a  99an  p?omife  to 
pap  anotbet'a  Debt  Hue  to  !)im  from  a  tI)irD  pcrfon,  ann  it 
be'fo?  00015  Confiaeration,  fje  10  t\)ttchv  bounn  to  pap  tbe 
i^onep,  but  pet  it  10  not  a  Debt  upon  fjiui,  no?  tuill  an  In- 
debit'  he  tljereon* 

C!je  3utJ!jment  tuais  arrcftetJ, 


/) 
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GAOL. 


Eggleton  wrfus  Lewen. 


(5 )  T^  ^'oi^  ^^rafe,  tofjecc  aafon  tnaiS  b^outjot  fo?  20 1.  mn  at 
5Sa!k.  .75,  1  Cni'ii0,  tljcre  tons  Jimgnicnt  bp  Default,  auti  a  mtit 
''^'  of  Jnquirv  erccutcn,  &c.  atm  upon  a  eilrit  of  erioi  in  tlje 

Ctcljcaucc  €{jnmber,  tfje  €rroi  adiirnco  lua0,  tfjat  a  lycne^ 

tal  Indebitatus  AlTumpfit  iuoiiID  iiot  lie  fo?  OSotic?  inoii  at 
3  Lev.  118.  pla^  ?)crc  t!jc  fftcatcr  515umliec  of  tlje  Jittigcs  inclincU 
a  Vert.  175.  tfjjit  it  tDOiilD.  06111  fiitce  Holt  €>  %  aitti  otfjct  ^utiffcjs  Ijaije 

ijcm  tfjc  contrail',  tijat  it  ftioiiID  not  s  but  Special  aftiott 

upon  tlje  Cafe* 

eec  tI)C  Cafe  of  Pope  tJCl*fU0  St.  Leger,  tit.  Pleadings. 


GAOL. 

The  Queen  wrfus  Taylor.     Trin.  I  Ann. 

1  saik  g45    A    /r©tion  affainft  tlje  l^eeper  of  tlje  Gatehoufe  19?ifon,' 

far.  31.        1%  /■    fa?  not  returning  a  Habeas  Corpus  fo?  b?in0:inff 

I  V  I    "P  l??ifonet!3,  in  o?tiet  to  be  fcnt  to  tbe  Countp 

Holt  C*  J*  mw  can  claim  a  lS)?ifonet:  a0  a  iFrancbife, 
unlcfs  t\)tv  imt  alfo  a  ^aol^Oeliberp  of  jfelonp,  toi)icf)  tbe 
Dean  anti^Cfjnptei-  of  Weftminfter  Ijatlj  not;  anri  tf)crefo?e 
ouffbt  to  feno  a  Caiennai*  of  tljem  to  Newgate,  o?  return  tlje 
Habeas  Corpus  to  tlji^s  Coutt,  toitlj  a  Claim  Of  tf)eir  ifran^ 
tfjik* 


Good 


331 


Good  Behaviour. 

The  Queen  ^erfus  Rogers.     Trin.  i  Ann. 


A 


Ti5p  Holt  C*  1.      ;4     Contemptuous  Carriage  to  a  05u=  pamfl.  19. 

ffiffrate  is  a  ai52eaclj  of  tfje  eocn 
Tie^aiJioitr,  niiD  Ije  to  toljom  fticfi 
Affront  10  ofFcreH  map  tfnn  tl;c 
is>nrtp  offenUitiD:  to  fjfs  ©oon  TSefjatiiour;  0?,  if  Ijc  fias  no 
©uretirs,  commit  Ijim  'ti«  ^e  finO  fome»  g^o  in  tljisCouit 
if  a  miitnefs  tuiil  be  iiifolent,  Uic  map  commit  Ijim  fo?  tijc 
immcoiatc  Contempt,  0?  tiinU  Ijim  to  Uje  ©ooD  'Beljaiiioiiti 
f)Ut  lue  cannot  intiia  fjim  fo?  it,  anD  tijat  is  tlje  Conrfc  ac= 
co?tiin0  to  tf)e  Common  latn  of  England,  anti  alLMnDimx  isid  144. 
to  ffooti  iDCija^iotir  is  not  bp  caap  of  Puninjment,  foj  it  is 
to  fljetu  tijat  UJljen  one  !jas  bioUc  tIjc  «J5ooD  03e()aiiiouf,  fjc 
is  not  to  be  anp  mo?c  truiten* 


GRANTS. 

Germain  £f  Ux'  ^erfiis  Orchard.  Mich.  3  W.  &  M. 

Ij^  Ctcfpafs,  tf)c  Cafe  toas  founti  bp  special  aernicf  to     ( r, ) 
be  tijis:  tclTec  fo?  1000  l^cars  bp  iDceti,  recitinLX  tlje  •  saik.  345, 
OJiffiMa!  Heafe  of  tljc  tanos,  grants  tIjc  faio  Lanos  ''^'• 
tOLTCtijcr  iuitlj  tlie  leafc  to  tfjc  ©jantee,  ijis  €recuto?s, 
atimini[trato2S  anti  aflttyns,  aim  all  caritinijs  relatino;  to 
tlje  p?cmitrcs ;   Habendum  to  tfjc  (Jjjantcc,  fjis  Crecato2S, 
&c.  after  tIjc  Dcatlj  of  tljc  *g^into?  ano  ijis  dlifc,  fo?  tljc 
Eefitme  of  tfie  €crm. 

Jutityment  beinjy  ffi^rn  fo?  tlje  plaintiff  in  tfjis  Court, 
tljereupon  a  Olivrt  cf  Crro?  loas  b^'nugljt  \\\  tfji'  evcfjcqucr 
Cf)amber,Mjere  it  toasre^erfcD;  ant!  tlje  Court  tijci-cljrlUjtljat 
bptlje  <jD?ant  of  tlje  lantJS  in  tlje  i.i)2enu'ncs  to  tlje  CDjantce, 
IjiS  Crecutojs,  Ctmniniflratois  annaffips,  tlje  loljoleecrm 
of  1000  ^cats  teas  tvansferren ;  ann  as  ^"S  tljc  p^cmilTcs 

tljc 


312. GRANTS. 

tlje  iul)0lc  Cerm  pafTcti  p?cfcntlp,  but  lip  tbe  Habendum  not 
'till  nftcc  ttt  Dcatf)  of  ttje  <©^into|  ann  Ijijs  auife,  of  con- 
iftqucncc  tf)c  Habcnd'  toass  repugnant  to  tljc  pjcmiCTeiS,  ann 

iJOlU 

ann  Holt  C»  3^*  faio,  3f  a  Cernio?  fff'^nts  tfje  lanD  ge« 
neralip,  t!je  (55?antEC  19  but  tenant  at  Uiill;  fo?  it  DoeJS  not 
appear  tljat  tfjc  (£)?anto^  mfant  to  pafs  iji^  toljolc  Jntereff, 
anti  tijis  10  enougl)  to  fatisfp  t!)C  <S?ant :  X>ut  if  a  Cermo? 
tjeiiife^  tlje  lanD,  all  IjijS  Cerm  paired,  0?  elfe  f\t  tooulo 
l)aue  notljinry;  fo?  tljc  Debifee  cannot  be  tenant  at  CKHii!, 
becaufe  tlje  €)eljifo?  nnift  Hie  befo?c  tbe  t)euirc  can  taKe  €f» 
fecf,  anil  one  cannot  be  Cenant  at  WW  to  a  UeaH  ^an,  fa 
tfjot  iniianter  it  iDouIU  be  DetermincH  bp  W  Deat^* 

Oliviere  'verfus  Vernon.     Pafcli.  3  Ann. 

(2.)     T^Eober  fo?  a  certain  dumber  of  Lemon  Creeiei,  left 
Mod.  caf.       X    (lan^inn:  in  tlje  <©artien  of  another,  toljiclj  (Jjarben,  toit& 
» 70, 171.     (ijg  tiLvct^  tljerein,  toais  aftetUiarQiS  fftanteo  anD  foiu  atnap* 
Holt  C.  3!*  Cljefe  Crees  are  in  OSoreg,  anu  feparate 
from  tlje  ifreeljoin,  anU  tljerefo?e  couIQ  not  pafjs  bp  tlje 
^?ant  of  tbe  (Sarncn ;  ann  it  tuoulD  be  Ijarti  to  comp^eljenli 
tbem  bp  Conftruaion  tuitljiu  tlje  (55?ant,  if  tfjc  ©Ifo^His  bati 
been  all  tlje  Creejj  in  tlje  <Sarrien,  toitbout  tljere  mere  a 
■S)Cbetiule  of  tbe  Crecs  intenneO  to  pafjs,  anO  tbcir  beinff 
mentionen  to  be  tlje  paintiff'jj  tberein* 
31ubgment  fo?  tlje  plaintiff. 


Grant  of  the  King. 

Bafle  and  Bellamount.     Pafch.  12.  W.  j. 

Cafes  w  5.  Holt  C.  3!*  X-^  ^^^  ^^"^  ^m\t$  a  Ctaff  of  JLanH  in  tU 
^^^'  I     Plantations  ab?oau  to  a  ^an,  tnitb  a  Lc= 

I     giflatibe  Potoer,  tobiclj  lanH  tlje  (Sjantee 
-■^   palfeg  ober  to  anotber,  tl>e  legiflatibe  Pofeet 
(ball  not  paf0  as  a  p^ibilege  anneireD  to  tbc  ILanD,  but  tbat 
temainjs  uiitb  tbe  pcrfon  of  tbe  <S5?anto?. 

&ZC  Eftate. 
2  GUAR- 


sn 


GUARDIANS. 

Cafe  of  Thorpe  ^  at.     Trin.  8  W.  3 . 

IB  tW  Cafe  of  cnticinn:  an  Jnfant  to  Ira^c  Ijic;  fatljer,  carthow 
&c.  it  mas?  allctiffcri  tljat  tfjc  tnic  Ecafoii  of  <j?uacDi^  584, 385. 
anfljfp,  tjs  not  tm'tlj  Ecfpca  to  tfje  ancient  06fncfit  of 
tljc  ILo?5  bp  Cenurc,  but  luitij  Ecijarri  to  tfjc  ffooD  €-- 
nutation  of  tfjc  Jnfant*  anti  tijcrc  10  a  Difference  between 
an  aaion  on  tljc  Cafe  b^ounljt  bp  tlje  jFatber  Qiiare  hliiun  & 
hffredcm  fiium  rapiiit,  auD  an  Information  in  Bature  of  a 
Confpitacp,  as  beccj  fo?  tfje  latter  is  to  puniflj  tbe  Df^ 
fence,  but  tbe  firft  to  recober  Damages* 

Holt  C*  I-  Cbe  Eeafon  tobP  bp  tbc  latcs  of  England  cro.  ei;*. 
tlje  ifatljer  Ijatb  not  tlje  ©uarbianlljip  of  Ijis  pounger  CfjU-  sf/.s; 
r)?en  16,  becaufebp  our  Latu  tfje  pounger  CbiIQ?en  cannot  9  Ed.  45?. 
inberit  anp  Cbino:  from  tbeir  jratljer^  anb  tbe  ©uarbianfljip  H'Vg'* 
of  tbe  ifatber,  lobtcb  is  bp  jl5ature,  continues  'till  tbe  €)on  *  "  •  *• 
anb  H^cir  apparent  attains  to  tbe  9ffe  of  tinentp-one  greats  $ 
but  tbat  is  iDitb  Ecfpea  to  tbe  Cuffoup  of  tbe  isobp  onip* 


HABEAS   CORFU  S. 

Colonel  LundyV  Cafe.     Pafch.  2  W.  &  M. 

P  an  €)?ber  of  tbe  Ji\inn:  anb  Council,  i  W.&M.  (i.) 
tbe  Subges  uierc  o^bereb  to  meet,  anb  all  of  t{)em  aVcnt.511. 
(ercept  Gregory,  Eyre  anb  Turton)  tDcre  alTemblcb 
at  tbe  tojb  Cbief  3Iitfficc's  Cbamber,  to  gibe  tbeic 
!St)pinion  concerning  Colonel  r>undy,  tobo  inas  appointen 
<Sobn*n(!?  of  Londonderry  ill  Ireland  bp  tbe  l^iug  ano  fiTlueen, 
nnb  iiii\i  enbeaboureb  to betrap  it-,  anb  nfteruiaros  be efcapeU 
into  Scotland,  tobere  be  bias  taken,  anb  b^ougbt  Piifonec 

into  England,  auO  COmmittCb  to  tbe  Tower. 

(KIbetber,  abmitting  be  tucrc  guiltp  of  a  Capital  Crime 
bp  93artiai  Laui  committeb  in  Ireland,  be  migbt  be  fent  tbi- 
tber  from  bcnce  to  be  trieb  tbere,  in  rcgarb  of  tbe  ^^  of 

4  <^  Ha- 


mimii^MMtmtm 
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Habeas  Corpus  ninUe  Anho  3 1  Car.  2.  UlDtClj  CnaSjS,  tftat  l\Q 
^Ubjca  of  tljiiEi  Ecalm  fljall  be  fcnt  over  Prifoner  to  any  Fo- 
reign Parts.  Xut  tf)Cn  ft  im  a  I5?0t3if0,  That  if  any  Sub- 
jed  of  this  Realm  has  committed  any  Capital  Crime  in  <^COt= 
lanU,  or  other  Foreign  Parts  of  the  King's  Dominions,  he  may 
be  fent  from  hence  to  be  tried  in  fuch  Foreign  Place. 

eipon  ConfiUrtation  of  toljiclj  Provifo,  tfje  JittijTCjj  unanf= 
niouflp  gauc  t!)eic  SDpfnion,  €{)at  tOere  toass  notljing  in  tf)e 
Habeas  Corpus  M  (fiipporiiio;  !je  f)aii  conmu'ttcD  a  Capitat 
Crfme  bj)  lain  i^avtial  m  Ireland)  to  Ijintict  W  Mn^  fent 
tljitfjtt  to  be  tcieo  tfjereupon ;  anD  fubfcriben  tljetr  Barnes 
to  tfje  fain  ©pinion,  ann  cettifien  tfje  fame  to  tlje  12)?iu? 
Council 

Anonymus.     Hill.  8.  6c  Mich.  1 1  W.  ^. 

( i.)     TiT  tlje  €f)icf  Suftice  of  tbis  Court  commit  one  to  tbe  a3ar- 

1  saik.  549,  1  ajal  bp  \)is  CElartant,  be  otigbt  not  to  be  b^oujjbt  to  tbe 

?5«-  -Bar  bp  Rule,  but  bp  2Htit  of  Habeas  Corpus.    anD  if  one 

in  P?ifon  in  tlje  Counter  be  remoueD  into  tije  !^inff'0  OSenc^ 

bp  Habeas  Corpus  ad  refpondend',  anH  intenUinff  tO  00  ObeC 
to  tbe  Fleet  p?aCUteij  fome  IFtienn  to  by'ng  a  Habeas  Corpus 

to  rcmobe  bim  tbitbetr,  i)e  fljall  not  be  remobeH  'till  be  bas 
anftueren  to  tbe  Caufc  bete ;  anD  fo  vice  verfa  of  tbe  Com- 
mon pea0;  eacb  Court  Iball  retain  tbe  Defennant  in 
M)ici)  be  is5  firff  attacbeti,  anD  after  be  bag  anftoereD  tbere, 
pou  map  carrp  bim  tobere  po«  feiilU    Per  Holt  C*  3i* 

The  King  verjus  Fowler.     Trin.  1 1  W.  j* 

(  3. )       ^T^lp  €  DefenDant  toas  b|OU0bt  up  upon  a  Habeas  Corpus 

1  saik.  350.  X  riireaeD  to  tbe  ®bf riff  o?  45aoler ;  tobereupon  toac  te- 
turneD  tbe  tCIarrant  from  tbe  €)beriff  fo?  raltinfi:  bim,  but 
not  tbe  mtit  j  to  tubicb  Objeaione  toere  maDe* 

Holt  C4  3!*  anD  tbe  Court  bCiD,  tbat  tbe  Habeas  Corpus, 

beino:  DirefteD  in  t^e  Dijsjunaibe  to  tbe  S)beriff  0?  <^aoIer, 
toasi  U)?onn: ;  anD  tobere  a  #an  i$  tafeen  on  n  COarrant  of 
tbe  eberiff,  in  purfuance  of  a  ©Ilrit  to  bim,  tbe  Habeas 
Corpus  ouffbt  to  be  DireaeD  to  tbe  ©beriff,  becaufe  ttre  par* 
ty  i$  in  W  CulfoDp,  anD  tbe  mtit  itfcJf  muft  be  returneD : 
SDtbertoifc  it  ifi  tobere  one  is  committeD  to  tbe  <S?aoIer  imme-- 
Diatelp,  aj6  in  Criminal  Cafes*  3t  is  not  ^ttt  iimtimt  to 
return  t^e  Warrant,  fo?  tfjat  map  be  tojong,  ftj&en  t&e  mtit 
2  '  ifi 
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ts  rigljt ;  nnti  if  it  be  fo,  tl)e  pact})  fsi  rigtjtfuflp  in  Cuftolr? 
of  ti)C  ^iljcriff. 
CtjC  CiHrit  of  Habeas  Corpus  M^  qttaf^eH* 

Keach'i  C^.     Trin.  I  Ann. 

U'  ]pOB  tljC  E(fturn  of  a  Habeas  Corpus  to  Vtwmc  H.  C4) 
from  tlje  p?ifon  of  tljc  anmirnitp  (Xoljm  ()c  lap  in  '  *"'-5''^' 
(ZEjcccutton  upon  n  Sentence)  to  nnfiuec  nn  3Sfoii  to  be 
ij^ouslJt  nffninft  Ijim  !)crc  -,  it  iwajs  nioUcB  tijat  t{je  Dtmi- 
uant  mijjijt  be  committeo  Ijete,  fo?  tf)at  tfjcre  loas  no  otljcc 
©Hap  to  flic  Ijim ;  fo?  ijc  lua^  not  cljarueable  in  tfjc  p?ifon  of 
tljc  aomiraltp,  anu  tfjerc  ouffljt  not  to  be  a  JfaiUire  of  Zxu 

ftice. 

Holt  €.  %  ^W  is  ttetD.  C5ou0b  tfie  p^occeHing  of 
tbe  anmiraltp  i0  b^  tlje  Cibil  JLain,  pet  it  is  fuppo^teb  bp 
tlje  €uftom  of  tlje  Eealm,  anu  tljijj  Court  nuift  not  elubc 
tijcic  i5?occf0»  Ipe  enquiccb  ad  to  tbe  aaion,  anu  tljinkinD: 
it  onip  a  pretence  faiD,  tljere  being  no  asion  pcnbinff  ijerc, 
tljep  oujjljt  not  to  commit  fjim  5  anti  tlje  l^laintiff  rouIQ  not 
Deciate  againft  Ijim  till  in  (i:uftonp :  ©tljertoife  if  an  asion 
ijan  been  nepcnbino;*    C&e  Defendant  m$  remanncb* 

Fazaekerly  'uerfus  Baldo.     Trin.  j  Ann. 

OB  a  Habeas  Corpus  td  tgc  g^beriffd  Of  L.  t&ep  re^     (-  ^.  ) 
tncneB  an  Siaion  upon  a 'Bp=Laui,  &c.  anti  it  toais  isaik.  352. 
mobeU  bp  Counfel  tbat  tlje  Eeturn  miffljt  be  filcb,  fo|  otljec-  ^^'f-  c^^f- 
toife  tl)e  pattp  coulb  babe  no  iRemerip  if  it  teasi  falfe  j  at '"" 
leaf!  tljat  a  Procedendo  utiffbt  be  aiuarbco* 

Holt  c.  J.  mbtn  a  Ecco?b  i^  fiien  ijcre,  it  can  nebct  be 
rent  boton  0?  rcmanbcb  tljc  fame  Cecm,  0?  anp  otbec,  c;cccpt 
in  Cafe  of  jTelonp,  anb  tbat  i0  b^  tljc  aa  6  H.  8.    €lje  Ke- 
co?b  i0  neber  rniiobcb  b})  a  Habeas  Corpus,  a0  it  i0  on  a 
Certiorari,  but  remains  bclob);  anb  tljc  Eeturn  id  onlp  an  ^^  g  ^  ^ 
account  of  tfjcic  Pioccebiuffd,  ftxitcb  anb  fent  up  to  tlje  fu-  isid.'io^.' 
pcrio?  Court  to  lubjje  anb  bctecminc  tlje  i^atter  tljcre:  %o  »  Kcb.479. 
tbat  if  a  Caufe  be  remobcb  bitbcr  tp  Habeas  Corpus,  tOe 
l^laintiff  mufl  begin  de  novo,  anb  beclare  againff  tbe  Defen- 
bant  as  in  Cuftobp  of  tbe  a^aribal;  anb  tlje  mtit  of  Ha- 
beas Corpus  fufpenbs  tbe  13otuer  of  tlje  Court  belob),  tbat 

If  tbep  p?OCecb  it  luill  be  boib,  &  coram  non  judice.     'Ebe 

Eeturn  in  tbis  Cafe  map  be  filcb,  becaufe  tbe  berp  Ecco?d 

of 
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of  tljc  inferfo?  €o\itt  10  not  retutneti,  nnn  tljccefo^c  tuill 
not  be  tfiercbp  fileti ;  anti  confcqucnti}?  a  Procedendo  maj)  be 
grantcn,  fo?  it  tm'U  not  feno  out  anp  Ecco?li  fiieu  in  tW 
Court,  but  tafecss  off  tlje  S)Ufpenfion  tftep  Ujere  unncr  bp  tlje 

Habeas  Corpus. 

C^e  eotit  o?tJCi*eii  to  be  filctJ,  dn9  aftettoarUis  a  Proce- 

dendoi 


HEIRS. 

Brandley  'uerfus  Milbank.     Mich,  i  W.  &  M. 


E 


( I. )     TT^Rror  on  a  S^utiiymcnt  in  C  B.   12:f)e  Cnfc  tuag,  A. 
Com.  162.      1^      nnD  B.  entec  into  a  Xonti  jointip  ann  fcberallp,  in 

tDbicb  tljep  binU  tbemfelbeg,  tbcic  ^eir^,  &c.    a. 
nitn ',  in  Debt  againft  ijiss  5)eir,    !je  plcar>0  tijat 
B.  folvit  ad  diem,  anil  it  i0  founD  agaiuft  !)im,  anU  3!uliff» 

mcnt  enteceH  generally,  quod  Quer'  recuperet  debitum. 

at  teas  affisncn  fo?  €vtoh  tljat  tbere  ouff!)t  to  be  a  fpe^ 
cial  3!utigment,  anti  not  a  pnetal  one*  i  Cro.437.  Poph. 
153.  Jones 88.  "But  atimitteD  tijat  Plowd.  440.  Davie  ber- 
fu0  Pepys  is,  tljat  tbece  fljall  be  a  general  3lutJgment ;  but 
t!)e  Cafes  before  citeD,  anO  feberal  otljets,  are  contrary  to 

Plowden. 

Curia:  Cfte  3luti0ment  is  poti,  anli  if  it  JjaU  been  as 
^ou  iDouiO  Ijabe  it,  it  Ijat  been  ilU  vide  2  Roll,  tit*  Heir, 
tljat  tljcrc  ouffljt  to  be  a  general  Juogment  in  fucti  Cafe, 
imlefs  tfje  Plaintiff  p?aps  a  fpecial  Judgment* 

Kellow  njerflis  Rowden.     Mich.  2.  W.  6c  M. 

ishowu*  T^^i^C  Plaintiff  b?ouff!)t  Debt  in  t^e  Detinet  againf!  tijc 

i^.  X    Defcnbant,  as  Sion  anB!l)eirof  J.  R.  tije  emer,  up= 

3  Mod.  253.  oti  a  'Bonn,  toijerein  tlje  IFatber  bounn  Ijim  anU  (jis  I|Jeirs* 

Cl;e  Defenuant  pleans  Riens  per  Defcent  J  anU  a  <S)pecial 

Clerbia  founD,  tljat  tl)e  jfatber  beino:  feifeb  of  LantJg  infee-- 

finiple,  mabe  a  Settlement  of  it  to  bimfelf  fo?  life,  tlje 

Eeberfion  to  !)is  elbett  S)on  in  Call,  Eemainber  to  bimfelf 

in  iFee  j  tlje  jfatljer  bies,  anb  tfjen  tlje  elbeft  iSon  bies  l^ab-- 

2  m 
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I'tin:  3iirue,  Mjo  alfo  tiics  tmtOout  Miit  -,  anu  nolu  t&c  De^ 
fennant  bcinn;  fccontJ  €>on  of  J.  R.  tlje  iTat^er,  if  l)e  bat^ 
anp  lanUS  lip  2Difccnt  from  Ijim  in  Jfec-finiplc,  tf)en  tl)Cp 
founn  aiTcts,  ann  fo?  tlje  plaintiff;  otljcctuife  fo?  tfje  De= 
fenDutit. 

Holt  C,  %  CJ)i0  aaion  i0  tocH  bjouffijt ;  fo?  tljiiS  Ec^ 
uecfion  in  Ice  tuljiclj  iis  notu  come  into  PoffelTion  fn  tf)e 
2DcfenUant,  8e  fja^  it  as  Ipeit  to  i)i6  JTatftcc,  ann  it  i0  aD 
fcts  oiilp  in  !)im,  not  in  Ijis  IS.Jotljcr  anU  Jl^epljeto  in  Caif, 
Uiijo  tocre  not  cljargcaJjle :  €:ije  Citle  tuljicf)  tljc  Dcfcntiant 
^30,  \}z  Ijatlj  fcom  tlje  jf  atljec  ais  l^eir  to  &im ;  tDi)en  ije  iis 
to  mafee  Ijigi  €itle,  Ijc  nceti  onip  claim  ajs  from  W  ifat^er, 
^uppofe  tije  DcfenQant  IjaD  been  a  X^otljer  of  ti^e  ?;alf= 
OBfooD,  Ije  coiilD  not  fjaije  claimed  as  !^eic  to  Dis  'B^otljec, 
ann  petije  tooum  be  |>eir  to  fjis  jfatber^  ije  claims  from 
tlje  ^atljer,  ann  muft  fijcto  Ijis  Confinagc  as  a  collateral 
5)eir,  tuljiclj  an  immcDiate  i^eir  neen  not  Co  5  but  a  ^an 
maj?  b?inff  an  asion  againft  a  Coiifin  ann  i^eir,  as  Coiifin 
ann  |)eir,  tnitliout  fljetuing;  Ijotu:  Clje  Citle  is  as  fpeic  on-  ^yv'n-'''- 
IP  to  tim  ttat  Uias  Inft  feifen ;  a  pounger  %o\\  map  entitle  ^'  * 
Ijimfelf  as  Ipeir  to  Ijis  latter,  ann  tlje  poimger  'B?otl)ec 
fljall  not  make  Mention  of  Ijis  X?otljer,  but  claim  as  ^eic 
to  tlje  jfatljcr. 

3funffment  foj  tljc  plaintiff* 

eiine  AfTets. 


H   E   R  I   O  T  S. 

Parker  ^erfas  Gage.    Mich.  I  W.  &  M. 

AJpojfe  toas  feifen  fo?  a  $)eriot,  on  tD()icfj  aaion  of  i  show.  81. 
Crober  is   b^outjljt,   ann   Non  Cul.   pleanen, 
ann  tlje  Caufc  came  on  to  Crial  befo?e  t&e 
Cljief  Juftice* 
05p  Holt,  an  intiot  €)erbice  is  founnen  upon  antient 
Ccnure ;  ann  eitljer  ^eriot  ^erbicc  0?  fperiot  Cuftom  is 
feifable  off  tbe  ^ano?,  becaufe  it  lies  in  prender;  a  @>uit 
5)eriot  refer^en  bp  Deen  cannot  be  taken  off  from  tl)e  ^a-  i  saik.  35^. 
no?,    ©ne  map  fci^e  ^eriot  duflom  0?  €>etbice  anp  toljere,  ]  J;^""^-^^; 

4  R  ann  1  Lev  295. 


338  HIGH    WAYS. 


anB  ncet  not  fljcto  t&at  &e  feifcn  it  Uiitljin  m  Spanoh  but 
6e  ma?  not  Oitttafn  foi  tijem  out  of  tljc  $^ano2  toljere  Due* 


HIGHWAYS. 

The  King  <verfus  Inhabitants  of  Hornfey.     Trin. 

3  W.  6c  M. 


Ci- )     ^"^^  iJ  p^efcntment  of  a  Juflicc  of  peace,  upon  W 

iShow.»7o,  c       I    ^jjgto^  of  a  certain  2^ap  in  tlje  paiiflj  out  of 

car'thcw      \    y    Ecpaic;  tljc  S^cfentiantfi  trauerfc  it  (tenccaUp 

aiz.zij.       ^^-^     NonCul'.    Cfje  3urj)  finti0  a  S)prcial  (UerliiS, 

tijat  it  m$  no  common  I|)iQ;i)U)ap,  but  tljat  'ttua0  out  of 

Repair,    ^ere  tljc  €ounfcI  fo?  tl)t  l^atiflj  argucD,  tljnt  tf)is 

beiiio:  foiuiD  to  be  no  p'ffljtuap,  mane  it  to  be  a  uoiD  p?c= 

feiitmcnt,  bccaufc  it  iis  a  limitcD  Siurijsniaion  of  t&e  33uftice0 

of  peace. 

Holt  €*  %  I'ou  maj)  Ctaberfe,  but  tfjat  10  onlp  bv  ©ir* 
tue  of  a  particular  C'laufe  in  tbc  Sitatute^  but  Ijere  a 
Qiurre  uuU  be,  if  iDljen  pou  pleaD  Not  guilty,  j)ou  bo  not 
abmit  it  to  be  a  gooti  p?efentment,  anb  tijat  it  luas  an 
^iffijttjap :  ^  Ipariflj,  toljicij  i0  to  repair  of  common  nitjbt, 
cannot  pleab  tbis  piea,  anb  gibe  in  ^bibence,  tIjat  nn= 
z  Lev.  112.  otber  cuffbt  to  repair,  but  tbep  muft  pleab  it  fpeciallp  -,  fo? 
1  Sid.  140.  j,,^  j^ot  ouiitp,  pou  fball  not  tb?oto  it  off  to  anctbcr*  3'n- 
beeb  if  a  particular  perfon  be  inbiaeb  fo?  not  Eepairino:, 
tobere  be  is  bounb  tbereto  Ratione  tenure,  tberc  upon  pleab- 
ino;  Not  guilty,  b^  nta:p  Qi'ot  anp  Cbinff  in  €bibence ;  fo 
upon  an  Jnbiaraent  of  a  parilb  foi  a  toiffbtoap,  tbat  is 
founb  not  fo :  Tout  in  Cafe  of  a  p^efentment,  it  goes  in 
aboibance  of  tbe  IJuilices  31uri0biaion,  tobicb  tbis  piea 
botb  abmit* 

Byre  %   %t  iS  Part  of  tbiS  Piefentment,   tbat  tbf? 
ouffbt  to  repair,  anb  tben  furelp  tbep  map  gibe  it  in  €Ih-- 
bence  as  a  2Difcbarge :  flbe  tobole  Court  agreeb,  tbat  if 
tbe  Defcnbants  pleab  Ipeciallp  to  fucb  a  p^efcutmcnt,  viz, 
-^  tbat  tbep  ougbt  not  to  repair  tbe  OLlap,  tbep  muft  liltcujife 

fljeui  tobo  ougbt  to  repair  it,  dtbeilDife  tbe  p'lea  )iii\\  be  ill, 

4  The 
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The  Queen    'verfus  Inhabitants   of  Clueworth. 

Pafch.  ^  Ann. 

Upon  an  3Inniamcnt  againft  tfjc  Defentinnte  fo?  not     (  2. ) 
Ecpairino;  a  common  jroot=Uiap,  tljcp  fubmitteu  Op  ^^o^.  cafes 
IpicaDing  Guilty ;   nntJ  tlje  Coutt,  before  tfjcp  tDotiin  fct  a  \%'^^  ^jg. 
Sdw^r,  luouin  be  certificD  faj>  fomc  of  tlje  Jnfficejs  of  Peace 
of  tlje  BcifffjboucljooD,  tljat  tfje  aHap  Uiasi  futRcientIp  re. 
paiccD* 

anD  bp  Holt  €♦  31*  3f  one  be  founD  Bot  guiltp  upon 
fuel)  an  Jnuiftnient,  (jc  10  quit  of  being  fineD  -,  but  a  Di- 
ftringas  fljall  ffo  to  tljc  S)bcrifF  agaiuft  l)im,  'till  ijc  certify 
ti)c  (Liiap  i0  repaiceD*  OBut  tuljete  a  (^an  10  bounD  bp  p?e-- 
fcription  to  repaii*  a  dfllap,  \)z  is  not  obliged  to  put  it  into 
better  Eepaic  tfjan  it  Ijasi  been  iw  tLimc  out  cf  Q3in0,  but 
a0  it  f)as  been  ufuallp  at  tlje  05cit* 

a  i'^an  f)as  lanD  aOjoininiy  to  a  nabiffable  Kiber^  ebcrp 
one  tljat  ufesi  tbat  Kibet  ijas,  if  €)ccafion  be,  a  EiffDt  to 
a  Wi^y>  bp  Xjink  of  22Iatec  ober  fuclj  lann,  0?  fartijeu  in 
if  Jl5ec'eiracp> 

The  Queen  verfus  The  Inhabitants  of  the  Coun* 
Vf  ot  Wilts.     Mich.  3  Ann. 

Motion  f02  a  nein  Ctiai,  tpljere  tlje  SilTue  toad,  toije-     ( ?,. ) 
tljct  tbe  Countp  of  Wilts  at  large,  o?  t!je  Cotun  of  ^  Mod.  507. 
L.  toitbin  tfjc  Countp,'  toere  ta  repair  tlje  ISH'tige  of  L.  in  -^[ ' 
t&at  Countp  •  an  ^ptt  of  @;e(riond  foimerlp  mane  upon  I  Mod.  191. 
tlje  .Inbabitants  of  L.  to  repair  beinij  offered  in  Cbioence 
foi  tljc  Countp  at  tljc  former  Crial,  anti  rejeaeD,  upon 
XW  Eeafott,  C^at  tbe  Juflicejs  of  peace  Ijabe  no  Jiurif* 
tJiaion  ober  l)in;Jjtoap0,  but  upon  a  p^efentment;  anD  none 
ban  been  to  toarrant  tW  ©?5er*    It  luas  beclareD  \i^  tbc 
Court* 

1.  Cbat  It  10  a  pot'  Caufe  to  grant  a  neto  Crial,  tljat 

tbe  Jubge  tuba  trieD  tbe  Caufe  ober^ruleU,  goon,  0?  an--  ^  Mod.  is, 
mitten  tljat  toljicij  toag  no  Cbinence ;  ann  tbat,  tbouglj  tbe  "" 
otber  Pattp  lym  a  Eemenp  h"^  OSill  of  Crception, 

2.  'Cljnt  tlje  3nbabitant0  of  tbe  toljole  Countp  cannot, 
of  tbeir  oten  autbo?itp,  cbange  tbe  Oonnge  02  ll^igbtoap 

from  one  place  to  anotbcr,  for  it  cannot  be  without  Acl  of 
Parliament. 

3-  ^&f 


340  Houfe  of  Corredion. 

1  saik.i2  3.  f:f)e  Countj?  of  common  3aigf)t  are  bounti  to  repait 
cro&A*65  piiWick  'B?iD!re0,  Out  a  particular  perfon,  Coton,  &c.  map 
i6i.        '  fo?  a  fpccial  Caufe,  be  faoimn  to  repair  tf)em,  as  bp  Cenure, 

p^cfcciption,  &c. 
4.  :jf  a  pjiuate  Iperfon  tiuiHi  a  p?iuate  "B^iOrye,  toljicij  af^ 

tcr  faccomejs  of  publich  donucnience,  tlje  toljole  Coiintp  i$ 

bomiD  to  repair  it*   Vide  2  Inft.  701. 
I  saik.  358.      5.  cijijS  99atter  concerning  t^e  toljolc  Ccuntp,  Stiff jje^ 

ftion  map  be  of  anp  otljer  Countp's  being  mxt  anjacent, 

antJ  tbe  Venue  fljali  come  from  tijence,  fo?  tlje  jl^eceflfitp  of 

an  innifferent  €rial* 
6.  ©ne  of  tbe  Countp  id  a  ffooH  t2Llitnef0  in  tije  Cafe, 

tijouffb  not  a  ffoon  2uro?,  ann  at  mil  a  Eule  h]^  Confent 

toas  mane* 
antJ  per  Holt  C.  %  3!f  it  be  not  obepeD,  an  attacbment 

map  ffo  afftiinlt  tlje  ^nljabitantis  of  tfje  toljolc  Countp,  anB 

catcf)  a0  manp  m  one  can  of  tbenn 

%tZ  Bridges. 


Houfe  of  Gorredion. 

The  Cafe  of  the  Hundred  of  Blackheath.      Pafch. 

I  Ann. 

I  saik.5«52,  fT~^ji)ere  being  a  great  Jncreafe  of  lp)eople  in  tbe  "^ww^ 

^^^'  I        rj?eli  of  Blackheath,  it  toajs  tijouffbt  necelTarp  to 

I        erea  a  netn  $poufe  of  Co?reaion  toitljin  tljat  i^un- 

"^       li?eti»    jfo?  tbijs  €nti,  a  petition  tnag  p?efenten 

at  tbe  €luarter=Seirionj5,  fo?  fucb  a  SBoihljoufe,  ann  it 

mag  t^ere  ojtieret),  tbat  tfje  Jufticeg  of  tlje  P?ecina,  0?  anp 

Ctuo  of  tljem,  (bouin  caufe  fucij  a  Jpoufe  to  be  built ;  anD 

fl)ouHJ  alTefis  a  Car  on  tbe  ipunn^en,  fo?  tlje  fain  moih.    a 

fiucftion  arofe,  CBljetber  3uftice0  couin  caufe  a  $poufe  of 

€o?reaicn  to  be  erefteti  in  a  Countp  tubicl)  l)an  one  alreanp  f 

3it  tons  objeaeti,  Cljat  tbisi  Potoer  of  tlje  luftices  toaiei  bp 

39Eliz.  cap.  4.  H)l)iclj  gitat*  isi  c^pireH*    'But  per  Holt  C.  3!* 

I  Saik.  359.  Ci^e  39  Eliz.  is  continueH  h^  3  Car.  i.  anti  all  ass  conti-- 

p'  7-         mieHbp  3  Car.  I.  are  lifeetoife  continuen  till  it  be  otljcrtuife 

o^naineli*     anti  tW  ffanos  upon  tbe  fiuiie  foot  untb 

t&e43  Eliz.  tMljicljisi  no  otberteife  continuctJ;  tOr  Judicee 
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Jamaica   Laws.  341 

tf)crct'o?c  map  incrcnfc  t\)t  Biimtsct*  of  aaoiU-ijoufcs  fo?  tijc 
Couiitp,  if  tfjccc  l3c  occafioih  £1  fecaiiD  €iucftioii  tori?, 
ailjetljcr  t()c  Jufticcsi  coiIlD  raiTc  tljc  Cnc  out  of  tIjc  parti-- 
culnu  lounnKU  ovAp, 

Per  Holt  C.  :?♦  Cljc  ^iir  camiot  be  ctiifct!  upon  anp  par= 
titular  PKCinS,  but  muff  be  upon  tljc  ioljolc  Ccuntp  5  bC' 
caufc  tt)r  Doufc  of  Co?rcaicn  mui!  be  fo?  tije  luijoJc  €oun^ 
tp,  unlcfg  in  15o?ouij{)S  nnD  Co2po2atiGnG',  auD  tiji«j  cannot 
be  none  bp  anp  autljon'tp  Cit  Common  LuUi ;  brcauf-:  it  innfi 
110  Cljanje  at  Common  latu.  m^cxt  t?je  Camiion  law 
creates  a'Cljariye  upon  anp  li^KCtnff,  ad  to  rrpaiu  'BiibLveo^ 
Cljurcbes,  &c.  tlje  Common  taiu  gitie?  tfjrm  tf)e  ?J3et!joti 
of  anfteciiatj  tljat  Cbauge :  ©tijenuife  lubrcc  no  COarue  10 
by  LaU)  laio  upon  tbem  -,  ais  in  tijid  Cafc^  tljrrcfo^e  a  ^a- 
jon'tp  cannot  binU  tfjc  Reff,  but  all  muft  agiee,  loljicf) 
Powell  ann  Gould  Juaiccs  agceeti.  snip,  Cije  luljole Court 
ngrectJ)  Cljat  tlje  €)cmons5  couin  not  nelegatc  tbcir  aiitbo= 
ritp  to  particular  Juaices  of  l^eacc,  but  map  refer  a  9d<xt' 
ttita  tljem  to  enquire,  ann  Eepo^t  bach* 


Jamaica  Laws. 

Blankard  'vcrfm  Galdy.     Trin.  5  W.  &  M. 

IB  Debt  on  a 'Bonn;  tfje  Dcfcnnant  plennen  tbe  ^ta-  2Saik4ir. 
tute  of  Ed.  6.  againd  bupino:  ©lliceG  concerninff  tbc  ^'moj  «z. 
anminiaratiou  of  Jufticc^   ann  a'oerren,   tljat  tfjisi  225,  .26. 
Ooonn  tuass  ijitjcn  foj  tijc  purcfiafc  of  tlje  ©fficc  of  combcr.xis 
19?oboft  ^arn)al  in  Jamaica,  ann  tijnt  it  conccrnen  tbe  Stn- 
minidration  of  Juftice,  ann  Jamaica  is  part  of  tlje  poflK« 
fions  of  tl)e  Crotun  of  England :  Co  ttJtjicb  t|)C  plaintiff  is-- 
plien,  €ljat  Jamaica  i<s  an  2!lann  beponn  tlje  @ea0,  tDljicO 
toa0  conquercn  from  tfje  Spaniards  in  tlje  Cime  of  Cl.  Eli- 
zabeth, ann  tlje  Jnbabitants  are  pucrncn  bp  tljeir  otun 
!LaU)0,  ann  not  bP  tbc  latos  of  England.   Cbc  Defennnnt 
rejoinen,  tljat  befd?e  fuclj  Conqueff,  tljcp  mere  gotjcrncn  b^ 
tljeir  otun  Ham,  but  fincc  tljat,  bp  tlje  Laioy  of  England. 
Clje  plaintiff  nemurren  to  tlje  Ecjoinner,  &c. 

Holt  C.  %  &  Cur'.    Jn  Cafe  of  an  uninljabiten  Coun= 
tcp  netolp  founn  out  bp  Engiilh  eubjesc,   all  latus  in 
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1  And.  1 1  (J. 

3  Kcb  401. 
7  Rep.  23. 

4  Leon.  33. 


JEOFAILS. 

jfOKE  in  England,  ate  Itt  fOlZt  t\j£UX    'But  Jamaica  tietllfl: 

coiiquccctJ,  uiiti  not  pleaDeD  to  be  patcel  of  tfje  jdiinjjliom  of 
England,  bnt  ^iict  Of  tlje  pofTcfiions  nnn  JReucnue  of  tfje 

CtOtun  of  England,-   tije  tixW  Of   England   Ultl   nOt  tHU 

Place  tijcre,  'till  DccJnrcn  fo  bp  t!)C  Conqucro?  0?  Ijis  Sue- 

ttKo^0,     C&C  llle  of  Man  anti  Ireland  ntC  Part  Of  tlje  PoO 

fen!on0  of  t{)C  Crolun  of  England  j  pet  retain  tljeie  antient 
Lams:  auij  it  id  iniponible  tije  ILntos  of  tljis  Nation,  bj> 
meet  Conqueft  luitljout  mo^e,  fljouID  tahe  Place  in  a  con= 
queren  Countrp;  becaufe  fo?  a  Cime,  tljere  nuia  toant£)f= 
ficer0,  mitijout  iuljiclj  otit  latns  cannot  be  e;tecuteri*  Ja- 
maica toas  not  irouetneti  bv  tf)e  latos  of  England  after  tfje 
ConqucR  t()rreof,  until  ncin  Mm  taere  manej  fo|  tljfp  fjaD 
neitijct  SljcriiT  0?  Countie0,  but  Uiere  onip  an  aiTeniblp  of 
people  tyf)icf)  ate  not  bounn  bp  our  iLalDjj,  un!ef0  particu= 
lailp  mentioneo :  lanC  if  our  Lati)  DiD  tafec  pface  in  a  con^ 
quci-'Q  Countrp,  pet  tljep  in  Jamaica  Ijatjinff  Pettier  to  mafee 
ncU)  LatQis,  our  general  ILaics  map  be  altercn  bp  t&eirjs  in 
Particular0» 
3^utipient  luas  jjiben  fo?  tfje  piaintitf* 


JEOFAILS. 


Com.  1  66, 
161,  16S. 
1  Sliow.  a;- 


Ingleton  ^erfas  Burges.     Mich,  i  W.  &  M. 

iRcfpafs  fo?  trJu'nn:  €urf  ann  Stone*  Clje  Defen- 
tiuut  plcatseo,  Cfjat  J.  S.  toa0  feifcti  in  ifee  of  an 
antient  fi^ciruage,  to  ttJljicl)  Common  of  €:urba= 
r?  5iti  beiong,  anti  Iain  a  P?iuile0e  a  Tempore 
Cujiis,  &c.  to  "oiff  S'tone,  &c.  on  tf)e  Common,  anu  fo 
b?ina:s  Doiun  a  €itle  from  J.  S.  to  fjim ;  tfte  Plaintiff  tra^ 
DcrfctS  tl}e  p?efcription,  tlje  Defentiant  re|cin0,  tijat  in  an 
artion  of  €refpaf0  b?ou0;f)t  againft  ijimbp  one  of  tije  Plain- 
tiffs Jfftie  tuns  {oineu  on  t&e  p?cfcription,  anD  it  luas  founD 
airainff  Ijim,  anD  relies  on  tljc  Cftoppel;  to  ftiljicD  tlje  piain^ 
tiff  uemurs* 

Cit  anctljcr  Dap  Jiiugment  ttjas  giben  fo?  tl)e  Defendant, 
fo?  a  lault  in  tlje  Declaration,   fo?  being  in  Crefpafs 

Quare  claufun^,  &c.  tali  die  &  anno  Car.  2.  Ullt^  a  Conrinu- 

ando  to  fuel)  fl  Dap  in  tlje  Eeign  of  Jac.  2.  it  concUme^ 
2  contra 


IMPARLANCE.        34? 

contra  pacem  Domini  Regis  nunc,  UJljlCfj  tuaS  tlllZD  ill  Upoit 

n  i55cncral  Denuu'rec ;  fo?  contra  pacem  ccfcre  to  tijc  d:cf= 

pafEf,  not  to  tije  Continuando,  ailU  tliru  It  ijS  ai5  if  no  contra 

pacem  Oati  iiEeit  at  all,  tofjiclj  10  €>tifaftancc,  anti  ban  upon  a 
(SDrnsral  I^cnnimt;  ann  tljat  it  10  Jubilance,  10  p2o\3CD  bp 
S)tat.  16  &  17  Car.  2.  lu&icf)  bj)  Cfp2cr0  eilo?t)0  a!D0  It  aftcc 
eiEL-nia;  fa  tljat  itappear?  bp  tfjig  statute,  tljat  it  toas 
not  aiocD  bp  derbict  before  tfjat  statute ;  lufjic!)  it  uioulD 
i)abe  been,  if  it  Ijab  been  but  jro?m,    ^fje  common  Sflliap 

it)  to  COnCluUe  tam  contra  pacem  diC^i  niiper  Regis,  quam  Do- 
mini Regis  nunc. 


IMPARLANCE. 

Pafch.  5  W.  &  M. 

Holt  C  33*  r'W^pm  ouffljt  to  be  no  piea  to  tlje  3!«t{f=  ci/w'! 
I        tiiftion  of  tlje  Cottct  aftec  3Jmpar=  40. 
■        lance,  but  tlje  lS)?aaicc  l)a0  been  onlp 

"^         to  malie  it  a  Refpondeas  Oufter.     ^ 

fpccia!  imparlance  at!mit0  tlje  3Iuti05i8ion  of  tlje  Court, 
tDo'  it  \)ii&  been  otljertuifc  ufeQ* 


T 


Anonymus.     Mich,  i  o  VV.  5. 

'13  (S  Declaration  being  not  tielibereri  four  Dapd  be-  .^,F'], 
_  fo?e  tf)c  enXi  of  tljc  Ccrm^  tijc  DefenDant,  a0  be '  ^^''''^^ 
miGfjt  bp  tfje  Courfc  of  tlje  Court,  pleancn  to  tfje  :juridB!C= 
tion  of  tbe  Court  tuitbin  tbe  fiift  four  Davd  of  tOe  fubfe^ 
quent  Cerm  -,  anli  tfje  Clerh  to  aboiD  tbe  trouble  of  99a- 
king  up  a  Pof!  Roll  entered  it,  Uiitf)  a  fpccial  imparlance, 
a0  of  tfje  fubfcquent  Cerm ;  mfjicfj  fpoilcB  tfjc  Piea^  nnti 
tlje  CfcrUe  tnere  o^ueren  to  make  up  poft^Eolls,  auQ  not 
to  life  tfjefe  fpecial  3mparlance0,  tufjicfj  Holt  C.  %  fain, 
tuere  crept  in  of  late,  anti  lucre  not  hnount  fojmerlp* 


INDICT- 
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The  King  ^erfus  Trowbridge.     Mich.  6  W.  &  M. 
(  1. )     TTBUiamcnt  fo?  citSing  a  Cottage,  &c.  pro  habitationr, 

Skinn.  564       I       &c.  &  ulterior  priefentant,  tijat  \)t  f)aD  COntl'lUtCU  ill  it 

I     four  99ont(j!3,  betujccu  tlje  ift  of  Decemb.  ann  fiiclj  a 

£>np  in  April,  toljici)  m&  t\\m  Sltcefeg  nio?e  tfjan  tlje 

four  C^on'trjg ;   mm  tijc  'Beffinnino:  of  tfjc  Jntiiamcnt  tnau 

prxfentatum  exiftir,  &c.  tf}t  firff  CrCCptlOU  ftiflg,  t&at  ulte- 
rior pr^efentant  i^  infciifiblc,  anH  HO  nomiuatiue  Cafe  to  it, 
ia  tjoiu*  @)CCO!HiIj>,  Cljc  Continuance  is  not  alletigen  fo? 
a  ^iWK  certain,  but  fo?  four  i^ontljs  betiuecn  fuclj  a  Da^ 
anu  fuclj  a  Dap,  toijicl)  contains  mo?e  tOan  four  ^^ontljg, 
\i\>  tlntt  CtlecKs,  fo  tijat  if  fje  be  inuiaen  aiynin  for  this  Time, 
te  map  not  pleau  tljis  Slnniamcnt*  aifo  tije  Continuance 
of  tlje'Cottasje  is  not  allctiffeu  to  be  pro  habitatione,  anU  if 
it  be  ufeo  fo?  a  S)to?c=l)oufe,  0?  (55?anarp,  0?  otljer  a:fe,  it 
is  not  anp  ©ffence*    9ntJ  ijerc  f)t  ijas  concluOeD  contra  for- 

mam  Statuti,  \j}\}ttt  l)t  OUff^t  to  i)atie  COnClUDeti  contra  for- 

mam  Stat',  to  tlje  ©ffcuce  of  Creginff,  anti  tOen  upon  tije 
Offence  of  Continuino;,  to  ijaue  mane  anotber  Conclufiott, 
fo?  tljep  are  feiierai  ©ffcnccs,  ann  federal  JnHiaments,  anti 
ouffljt  to  ijatje  feueral  ConcUifions* 

Holt  €.  J*  Ulterior  prxfentant  is  a  nclt)  JntiiaEment,  anU 
fbctcfoie  tf)c  ©ffence  of  Creffing  not  toell  allenffeti,  fcii.  not 
fain  contra  formam  Statut',  anil  tlje  ceneral  allegation  itt 
Conclufion  ifi  not  fufficient;  but  as  to  tfje  €rccption,  tfjat 

tijC  Continuing  is  not  allegcn  to  be  pro  habitatione,  non  al- 
locatur, fo?  it  iljall  be  intentien  fo,  ttiljen  t^t  CrcSion  luas 
pro  habitatione ;  auU  if  it  tnas  otijettoife,  it  ouffljt  to  be 
ibctnn  on  tbe  otijer  €)ine*    C&cre  teas  nlfo  anot!)cr  €rcep= 

tion,  ti)at  tije  Venire  toaS  returnable  ubicunquej  non  alloca- 
tur, fo?  tbe  Juftices  arc  not  obligcti  to  1)010  ttjeir  S)e(nons 
at  a  Place  certain. 


The 
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The  King  <v€rju$  Walcot.     Mich.  7  W.  J. 

I  if  a  S^an  is  intiiacn  ann  trien  in  tijis  Court,  tlje  JiiHia^     C  2. ) 
ment  affninft  Ijim  10  cntcrcu  upon  tlje  pica=Uo»;  but  if  '  ^*"'  J^'* 
Ije  be  tn'en  at  t&e  ©cffions  of  tljc  Old  Baily,  tlje  JnUiSment 
toljen  b|ou0!jt  Ijerc,  i0  put  into  a  Xao:  anD  Iain  fa)>.    3n 
jFo^uetp,  if  an  Jnnicmtcnt  be  fo?  makino:,  0?  caufintj  to  be 
mane  a  falfe  "Bin,  &c.  in  t&e  DijsjunaiDe,  it  mill  not  be 

goon*     Per  Holt  C»:j» 

The  King   lierfus    The   Inhabitants   of   Belton. 

Hill.  8  W.  J. 

Ndi£tment   on  Stat.  Weftm.  2.    c.  4.    fo?   pUlIinD;  Hotun     /J' ), 


I 


5)enp!S ;  on  potion  to  quaflj  it,  it  toas  tefufen*  '       ''*' 

Holt  C*  3!>  fapinry,  ^ou  map  ajs  inell  moije  to  quaflj  a 
Declaration  luitljout  pleaninu  to  it* 

aftcrluarns  Tnn.  n.  on  a  lifeeS©otion,  Holt  C.  %  Wit  \\^Zir' 
neuer  quat!)  Jnniaments  fo?  ifo^ijftp,  l?eriurp,  Suborna- 
tion, 0?  anp  Crime  conccrninn:  tlje  ^igljtoavss*  %\\  Trin. 
10  w.  3.  B.  R.  on  a  like  potion,  tljc  Coiirt  fain,  tljep 
tuouin  not  quaflj  an  Jnniftmcnt  fo?  inticino:  atuap  anotljer'js 
@)crbant  upon  93otion  ^  fo  of  all  Crimes  tljat  are  Ijcinous* 
@)0  bcin  Paf.  4  Ann.  Rcgina  u.  Wigg,  i\\  an  Sinniamcut  fo? 
a  JlrJufancc* 

Anonymus.     Mich,  i  Ann. 

A 513  3inniament  tuas  rcmobcn  bp  Certiorari,  ann  upon    C  4-  ) 
aujamino;  tfjat  (Hllrit,  a  Jaccopijance  tafecu;   annJsaikJj^; 
tfjen  it  luas  mobcn  to  quaflj  tlje  Jnniamcnt,  after  t&e  Re-  6  Mod.  245. 
coD;ni?ance  toas  fo?fcitcn. 

Holt  c.  3!»  Cfje  p^aaice  is  0?  ouffljt  to  be  altcren  bj)  tfje 
late  M;  before  t&at,  a  Defennant  came  foon  enousD  at 
anp  Cime  to  mobc  to  quaflj,  but  be  fljall  not  be  allotoen  to 
no  it  noto,  after  bis  Eccoffni?ance  fojfeitcn  bp  not  carri^ing; 
tlje  Eccozn  notun  to  tlje  nert  afli?es  to  be  trien  t  ann  fo? 
tljc  fame  Ecafon  tlje  Court  refufcn  to  alloiu  anp  Crcep-- 
tions,  eitljer  to  tlje  Certiorari  oi  tlje  Eeturn  tfjereof*  ^t-- 
fo?e  tbe  gjtatute  5.&  6  w.&  M.  ann  9  w.  3.  3  ^an  iw-  iiViT  * 
niacn  in  anp  Countj?  miffljt  remobe  it  into  tdis  Court  bj)  iw.\'c!}j, 

4T  Cer- 
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Certiorari,  auu  ntMtt  tuaEi  boimti  t)j)  Eecoffni^aiicc  to  trj>  ft, 
except  lU  London  ailUMiddlcfexi  aiiU  bp  tljis  ^eaiiis  t!)e 
Defcucant  tuag  out  of  Coiitt  ann  fine  die,  fo  tfjat  neto  p?a= 
cefs  tuas  to  be  aujarricli,  on  tt)!jic!j  !je  mfgljt  be  outlatueD, 
iinlcf0  Ije  came  in  gratis,  lufjicf)  occafionen  gteat  '£>t\n^,  aim 
toas  tlje  Caufc  of  mafeiiio:  tljofe  ^90* 

a  Dcfentiant  in  an  Inniament  fo?  a  ^i^tiemcano?,  6? 
€onfent  of  tbe  ]9?ofecuto?  anti  Leabe  of  tlje  attojnep  (^ene-- 
ral,  map  carrp  botun  tijc  daiife  to  Crial ;  but  it  (ball  not 
be  bone  b;p  €)urp?i?e  on  tljc  atto^nep  ^enctal,  anb  toitbout 
tbe  13?ofecuto?'0  Confent,  o?  an?  35cfau!t  in  bi«ti  3nb  it 
tiiajEi  c?bereo  to  be  a  Eule  bcrcaftet,  Cbat  tobcn  anp  ^nbia* 
ment  i&  temobcb  l)it])ct  bp  tbe  p?ofccuto?,  tbe  Defenbant 
fljall  not  carrp  it  boton  to  €riai  luitbout  leabe  of  tbe  Court 
on  potion. 
Mod.car.77-  T-p  Holt  C*  J*  at  Nifi  prius,  tbi0  Difference  toas  bfre 
taUen:  Jf  a  Cibil  aaion  be  b^oujybt,  t\&  Crobec  fo? 
(SoobsJ,  after  Eecoberp,  pou  map  inbia  tbe  Defenbant  fo? 
Ctefpafg  0?  jfclonp  fo?  tbe  fame  Cafeinff,  becaufe  tbe  f)f= 
fences  0?  Caufcjs  of  aaion  arc  of  a  bifferent  Bature,  tbe 
5  inft.113.  one  €ibi!,  anb  tbe  otber  Criminal ;  but  if  tbe  fita  p?ofe- 
Hob.  138.  ciition  ii^}}  been  Criminal,  as  an  Jnbiament  fo?  Crefpafs, 
&c.  anb  tbe  Crime  appears  to  be  lelonp,  tbere  pou  cannot 
babe  Serbia  0?  Jubffmcnt  on  tbe  Jnbia'ment  fo?  Crefpafs, 
ft  beinjj  tbe  inferio?  SDffcnce* 

The  Queen  njerjus  Daniel.    Hill,  z  Ann. 

( , )    -T^JlxC  Defenbant  ioas  inbiaeb,  fo?  tbat  be  one  R.S. 

Mod.  Cafes     JL    gtcrtant  anb  app?entice  to  one  B.  of  London,  fcom 

99, 100.  iG»-  tbe  ^bop  nnb  ^Joufe  anb  tbe®erbice  of  tbe  faio  B.  to  bepart 

anb  afafent  bimfdfj   p?ocureb,    enticeb,    perfuabeb  auD 

caufeb,  &c. 

Holt  C.  %  31  boubt  tubctbet  tbis  be  an  S)ffcnce  inbiaa-- 

ble,  becaufe  it  is  onlp  a  p?ibate  ^rons:  to  tbe  Rafter,  anb 

a  Roll.  7  J.    not  of  a  publick  Mature ;  inbeeb  inticing,  &c.  a  $©an  to  bo 

poph. iji.    a  Cbine:,  neceffarilp  impo?ts  tbat  tbe  Cbino:  ttias  bone: 

Nojr  loj.     ^jij  ^^  jj  C0^^  commit  anp  ©ffence  unber  Crcafon  0?  ife= 

lonp,  anb  anotbcr  abbifc  bim  to  tuitbb?atD  from  lufticc,  0? 

to  receibe  0?  barbour  bim  in  bis  J|)oufe,  &c,  it  is  no  ©f^ 

fence  punifljable,  no  mo?e  tban  it  10  to  p?otea  a  ^an  in  biS 

fpoufc  from  arrelfs  in  a  Cibil  aaion  -,  anb  fince  pou  bo  not 

fa^  fo?  bob)  lonff  €imc  tbe  abfence  iaas,  if  tbere  toere  no 

5  mo?i? 


INDICTMENT.  ^47 

nmit  in  it,  Ijotu  can  tfje  Court  apportion  tljc  ptmifljmcnt  to 
tl)z  ©ffcncc* 

Per  Cur'.  CIjc  31nHiament  i$  ill  a0  to  tlje  03anncr,  fo? 
©Ilaut  of  an  crp^cfsi  ^[lllcffation,  tljat  tljc  ^eciiant  uiD  nh- 
icut;  toljiclj  ouffljt  to  be  cj;p?c(lp  laiD:  Crcfpafg  tuill  lie  fo? 
fetnicino:  a  ©criiant  -,  ann  tljece  map  be  a  £)itfet;euce  be^ 
ttoeen  a  Servant  anD  an  apprentice* 

3'utiffment  m^  atreftcti* 


H 


The  Queen  'verfm  Carter.     Pafch.  3  Ann. 

(B  tuaj)  intJicteti  fo?  a  tm'lful  anH  corrupt  perjurp^  anD     (  6.  ) 
tlje  3nlifament  tecitino;  tfje  Eeco?ri  of  tlje  Crial,  at  ^J°^-  ^f" 
toijiclj  It  m$  fuppos'ii  t&e  l^eciutp  tuao  committen,  feijetal  *  ^' '  '" 
Crceptionisi  mere  maUe  of  Variance,  &c.  ann  one  Jfault 
objeaeD  toajs,  tljat  tlje  Eeco?!!  allcDgcU,  tuajs  not  entereti 
up,  but  tlje  S^inute0  of  it  onlp  tafecn. 

Holt  €♦  3!*  3n  tlji0  dafe  DenieD  tlje  C^inutes  of  it  fo?  €-- 
Dinence,  ann  inffanceD  tuljere  a  ranlt  15erfurp  I)ali  gone  un= 
punifljeo  fo?  fon  on  fuclj  an  £)mimon  -,  fo?  tljat  luas"  final, 
fo  as  tbe  J?attp  couin  nebet  be  trieO  tljercon  again :  03ut 
Ijete  Ije  faiD,  bp  Eeafon  of  otljer  €,tception0,  tlje  JnliiS-  isjd.  15?, 
ment  beinn-  infufficient,  tljep  migbt  inUia  tlje  Pattp  anetoj  ^^'^■ 
fo?  an  Scqin'ttal  upon  a  bat  :jnbiament  luoulD  not  be  a 
pica  to  a  ffoori  one ;  UJbeceae  if  tlje  JnOiSment  Ijan  been 
0005,  an  acquittal  Ijan  been  perempto?)?*  Clnu  tljis  JnDia- 
mcnt  tDa0  b?oun;ljt  to  Crial  bp  tlje  Defenoant,  fo  tljat  if  be 
Jjass  mnte  it  up  bariant  from  lubat  it  iis  upon  tlje  piea-Ecll, 
an  acquittal  tljercupon  luill  be  boiti* 

ann  per  Holt  C*  J,  eilljere  tljerc  are  ttoo  Jnbismcnt5", 
tlje  €iucen  map  biinu  on  tuljiclj  flje  pleafcs  firfl,  tobcn  flje 
tiintsu  on  ber  Caufejs  Ijer  fclf ;  but  if  tlje  Defenbant  b?inD;s 
tljem  on,  be  is  to  bo  tbe  firft  aa,  ann  tljerefoje  bas  bi^  <£- 
Icaion :  'But  if  pou  toill  enter  a  Non  Pros,  upon  tbat  tobiclj 
Ije  befircsj  to  b?injy  on  fitff,  pou  tbercbp  info?ce  Ijim  to  b?iniy 
on  ibe  otber* 

(7) 
The  Queen  'uerfas  Dr.  Drake.     Pafch.  5  Ann.    ^^hc  DoSor 

^*-  J  ■^  being  con- 

vifted    for 

INdidment  for  COmpOfiUff  anb  publifljinQ:  a  Libel,  called  and  ^"lS'"^ 
inftituted   Mcrcuriiis  Politicus,  cujus  tenor  fequitur  in  hzc  judgment 

verba,  viz.  in  fucb  a  Jplacc,  be  fap0,  hp  tbe  Eebolution  lue  ^as  arrefted 
ioK  our  Conftitution,  anb  tbe  €itle  of  tbe  ^oufe  of  Hano-  ZttZl^s 

Ver  nor. 
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ver  is  onlp  precarious,  bcinn;  foimDen  on  EeUolution  13?in= 
cipIeiSj  tijen  (jc  tjoes  on,  luljcce  f)c  tells  pou,  tofjat  fluaii= 
tics  a  goon  ^pcafecc  of  tf)c  ll)oufe  of  Commons  fl)oulUi 
Ija^c,  ant)  tfjcn  ijc  tells  pan  fuel)  Oices  as  lie  fljouin  not 
ijatiCi  ano  in  tijc  enumctatinry  of  t!)cm,  ((aiccs)t!)cccis  a 
eiaciancc  bcttoccn  tljc  LiOel  it  felf  anD  tf)is  Ccno?  fet  fo?t(» 
in  tlje  3!ntJiament,  ann  tlje  (Hariance  i0,  That  in  the  Libel 

the  Word  is  (nor),  and  in  the  Indidment,  the  Word  (not),  t&C 

€)cnfe  is  botlj  CTOaps  t&c  famc;  but  tlje  Defendant  tDouIO 
Ijalic  tijis  to  be  intcntico  anotljcr  libel,  fo  anotbcc  Ctime, 
ant!  not  tlje  fame  fo?  icljiclj  tbis  3!nbi8ment  teas  founH 
fpcciallp ;  ann  fuitbcr  'ttoas  fain  fo?  tbe  IDefennant,  tbat 
a  '^cno?  ann  Ctanfcript  is  tbe  fame,  being  botb  a  Copp ; 
ann  if  an  9Rion  luas  b^ougbt  bete  fo?  a  malitious  P?ofecih 
tion,  tbe  Jnniamcnt  tuoiiin  not  fuppo?t  it,  becaiife  pou 
toouin  intenn  it  anotbcc  €b(ng  -,  tbcn  'tis  uncertain  tobat 
Eeijolution  l??inciples  are> 

Holt  or*  %  fain,  €ucrp  09an  in  England  imnerffanns 
tobat  Eeuolution  J^?inciples  are, 

eolicito?  General  fain,  tbis  Clariance  toouin  not  bnct, 
tbe  @)ubl!ance  beinu  tbe  fame,  ann  liUcnen  it  to  tbe  Cafe  of 

^ir  John  Sidenham,  200.407.  Hob.  180.  ann  tO  tbC  Cafe 

of  %)k  John  Briigis,  Dyer  75. 21.  €^0  if  f}t  tnerc  acquitteU 
be  migbt  pican  auterfoits  acquit  in  anotber  Jnnisment,  tbe 
g)ubftance  being  tbe  fame,  3  Cro.  503.  ann  if  tbiis  be  bein 
to  be  a  Variance,  'tis  barnip  poffible  to  p?ofecute  anp  lS)er-- 
fon  fo?  a  Libel,  if  one  Letter's  2:)ifference  toill  Darp  it,  tbo' 
in  an  immaterial  Scatter* 

Holt  C.  %  ^uppofe  a  tobole  €)entencc  ban  ijarien,  if 
tbcre  ban  been  anotber  niffina  Sentence  riffbt,  tubtcb  teas 
fubffantial,  tuouin  not  tbat  be  goon,  ann  tobetber  tbe  €)enfc 
be  not  tbe  fame,  tbo'  tbep  are  niiferent  parts  of  S)peecb, 
one  bcino:  a  Conjunffion  tbe  otber  an  anberb* 

Powell  31*  ^bat  fljall  be  a  Variance  in  tbe  Ceno?  anH 
tobat  not,  tnill  be  a  spatter  of  Confequence,  fo?  a  Ceno?  is 
n  Copp;  pou  neenen  not  fet  fo?tb  tbe  Ceno?,  but  babinji;  un- 
nertalt'en  it,  tbe  €luefiion  is,  OUbetbet  pou  babe  none  it 
toellf  it  niffcrs  from  aaions  b?ou0bt  fo?  2IIo?ns,  fo?  tbete, 
if  tbe  ©ubffance  be  founn,  'tis  toell  enougb ;  but  tbe  £ine« 
ftion  feems  to  be  berc,  C^betber  tbis  be  a  true  Copp*    Ad- 

jornat'. 


The 
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The  Queen  I'erfns  Dr.  Drake.     Trin.  5  Ann. 

SJ  E  James  Montague  fo?  tfjC  0ltCCll  CltCD  fclicrn!  CnfCS, 
tDijciriii  I'mmr.tcnni  aarianccsj  tu'D  not  ijiirt,  cfprcinllp 
ag  tljis  iua0,  anti  tljat  tljc  @)iiliftnncc  lunis  founti* 

^ir  John  Hollii  fo2  tl)c  DcfcuDnut  took  tijc  Difference 
lietUieen  Cli^jii  nnD  €n'niuml  ]52ccceriinn;6,  tljefc  MuQ  fo?  a 
ccjpojni  l.Dtinifl)mcHt,  Uil)icl)  luas  n!iuap0  ftrialp  taUen; 
otljeviuifc  luljcn  tiuno  in  Ciuil  l^jccceDiniys,  liccairfc  pou  rc- 
cc\}a  a  pjopcitp  02  Satisfaction,  Init  Ijc  fai'o  tijifi  iuas  not 
tije  fame  Libel  tljat  pou  complain  of  5  'tis  true,  if  pou  rC' 
cite  onii'  li)art  of  tije  libel,  tijat  mai>  be  lucll  cnougfj,  anti 
be  tije  fame  Libel  pou  complain  of;  but  if  pou  put  mo?e  in^ 
to  pour  Information  tijan  is  in  tijc  Libel,  tljen  tijat  cannot 
be  tlje  fame  Libel  -,  'tis  true,  tljc  ^ttojnep  oJeneral  nio  cite 
a  Criminal  €afc,  but  tijat  is  notljinff  to  our  J^urpofe,  foi 
tlje  Cafe  Ije  citeri  uias  ruleti  upon  eiiiricncc,  anti  tljis  is 
on  €)pe£ial  GerniS  mobco  to  flap  3uDn;ment  -,  fo?  if  tljie 
Siueftion  ban  been  ftarteD  upon  eiiinence,  pour  LojDfljip 
niigljt  Ijaiie  ruico  tljc  Jurp,  but  notu  'tis  come  Ijere  ann 
fa^eD,  I  Do  tljinU  pou  Un'll  not  be  of  ©pinion  'tis  gooO ;  3i 

am  furc  UIP  L02D  Hale,  Pafch.  26  Car.  2.  Clje  tU'lUJ  — 

tiiD  Eulc  tlje  like  Cafe  to  be  fpeciallp  founO  5  'tis  true, 
toljen  it  came  afterUiarns  to  be  arguen  in  tljis  Comt,  tljc 
Defennant  run  atoap  ann  Uias  otitlaloeO,  ann  fo  tljc  li)oint 
remains  unnifculfcD;  but  3  nm  furc  3  ncber  met  a  Cafe  in 
our  Lam^'BooUs  to  uiarrant  t^is,  nun  'tuiill  be  a  riilinD: 
Cafe  tn  Criminal  9i5atters»  3  no  not  tljink  tljat  tljc  aio?ns 
Ijcrc  arc  Criminal ;  firft  Ijc  faps,  Ec\Jolution  P^incipleiS 
toill  put  an  €nn  to  our  Conffitution  ^  tljc  firft  of  tljcfc 
©aoins,  viz.  EeboUition  13,}inciples  arc  neto,  ann  Ijabc  ag 
pet  obtainen  no  firen  ann  ijencral  Conftruaion  -,  ann  as  to 
puttinn;  an  Cnn  to  our  Conftitution,  tljat  is  euerp  Dap 
none  bp  all  ne\u  afts  of  15arliament  tljat  c&ange  anp  part 
of  our  oin  Latu,  fo?  Lata  ann  Conftitution  map  iierp  inell 
be  ti)e  fame ;  t^en  tljep  come  tuitlj  an  Innuendo,  itiljicl)  3i 
tbinU  neber  tuas  in  a  Criminal  Caufc  before ;  tljceilo^ns  arc 

berc  fub  ticto  nomine,,  iuljiclj  iS  tbC  faUtC  CblUff  aS  an  In- 
nuendo. 

Holt  c,  J,  tJ:bouD;ljt  tljat  to  hz  p?ettp  €)tranD;c,  hut  tbc 
Cafe  If  anbjS  fo?  tbc  Ecfolutiou  of  tbc  Court  tbe  \mt  Cernu 
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The  Queen  verfm  Dr.  Drake.     Mich.  5  Ann. 

(  9. )  np$;is  Cafe  Uinjj  faicmnl))  arsucti  ftp  tlje  2tifficc0,  Mja 
X  nsrceo  tijat  tfjc  Variance  tuag  fatal,  but  tljcj)  all 
ijcin,  tljut  tOc  iiSattcr  containeo  in  tijc  libel  luas  a  iicn> 
pernicious  2Doarine,  fo?  luOiclj  t)e  Gin  ncfctbe  fcuetc  Punifl> 
ment*  3in  as  muclj  as  bp  tlje  Ectolution  luc  cnjop  cue 
Ecligion,  libcitp,  auQ  Cftatco,  &c. 

Gould  31.  faio/'Cljere  tuas  a  great  SDiffetencc  bcttuceii 
Miom  on  tlje  Cafe  fo?  22Io?tJ0,  anl3  tliis  Cafe,  fa^  Juxta 

tenorcm  fequentem  iS  aS  if  Ije  Ijatl  faiO  in  hax  verba,  foj 

Tenor  luas  anjutiiyeli  tljc  fame  Cljins:  as  a  Cranfcript  0? 
Copp  in  tije  Cafe  of  tlje  King  ann  Bear,  in  tljc  Cinie  of 
n)z  late  l^inn:  William,  U\  tDis  Courts  but  a  iil^cn  tljis  to 
tije  Cafe  iBljere  a  ^an  fets  fo?tf)  a  %om  lufiicij  Ijas  tlje 
leafi  ajariancc  toiti)  tlje  ©^iijinal;  tljcre  non  die  fachim  map 
be  plealseti  to  it,  ann  fo  Ijere  tfjis  is  not  tije  fame  Libel* 

Powys3'.  In  tljis  Cafe  'ttoas  a  great  Doubt  to  tlje  Jurp, 
iSLifjetljcr  tijis  tuas  not  o|  nor,  but  founu  it  not,  fo  tljat  'tis 
not  tfje  fame  libel*  'Ctuas  obiefteD,  tW  tuas  but  tlje  Qa-- 
I'iance  of  a  letter  ^  but  if  in  fuclj  Cafes  pcu  Ml  amenn  a 
Ittter,  tuijp  not  a  motat  Mtiv  not  a  S)entence^  eaijere 
toil!  tijat  Non  ultra  be  t  'But  31  to  not  maKe  tljis  to  be  fo  fmall 
a  (Llariance  of  a  letter,  as  if  in  falfe  S)peHinfi:  0?  3bb?ebia» 
tions,  ialjiclj  pofliblp  migljt  not  Ijurt;  as  if  one  lu^ite  gain  in-- 
ifeaiJ  of  gaine,  &c.  uiljere  tbe  Mott^  anU  Senfe  toouin  be  tlje 
fame;  but  tijefe  are  Different  2IIo?liS  anD  of  Different  @>iffni- 
fications,  Different  parts  of  ^peeclj,  tlje  one  an  SlDbetb,  t&e 
otljer  a  Ccnjunaion ;  tljc  one  Ipofitibe  tlje  otber  relatibej 
toijp  tljen  'ttoill  be  objeaeD,  tljat  in  informations  fo?  flan^ 
tjerous  eiio^DS  toe  are  not  fo  nice  in  Olariance;  anD  tl)c 

Eeafon  thereof  is  plain,  for  Words  are  Things  in  Air  and 
can't  remain,  and  they  end  only  in  Slander.     Jl^Oto  if  tljetC  iS 

^lanDer  in  fuclj  a  Cafe,  'tis  fufRcient  ■,  but  in  Libels  litera 
fcripta  manet,  fo  tljere's  a  great  SDifference,  anD  tljerefo?e 
tbere  can't  be  a  Ceno?  of  OIlo?Ds,  becaufe  tljere  can't  be  a 
Copp  toitljout  an  €)?iginal ;  tljere's  a  Difference  in  Cafe 
fo?  22Io?DS,  if  tl)ere  be  feueral  8Bo?DS  fpoUen  at  tlje  fame 
Cime,  anD  fome  of  tljem  are  aaionable.  Come  are  not,  pet 
intire  Damages  map  be  giuen  if  t^ep  teuD  to  t&e  fame 
€»lanDer,  anD  tl)e  ^o?DS  toljiclj  are  not  aaionablc  toill  be 
fjelD  an  aggrabation  of  tlje  ot&ers  toljiclj  are  aaionable^  anD 
alfo  if  tljere  be  oaojDis  fpohe  at  Diijers  Cimes,  anD  tfie  tirft 
I  mom 
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Cllo?tiS  arc  nfiionalilc,  tfjc  otljcr^  arc  not  fa  5  pet  if  tftei' 
tcnD  to  tijc  S'UiiiBcr,  iiitux  Damaijcs  mnj>  tc  giDcn* 

Powell  3'*  3  agree  Undj  mp  Od^etO^en,  ant>  tlja'  tlje  ©1j= 
jeaioit  Ijevc  fcemg  triijial,  pet  tIjc  CoufcauencefJ  are  ijerp 
©Heiffljtp;  fo2  if  tljis  tyoulQ  not  be  a  Variance,  tijeulue 
fljoulo  fiine  3utiQ;e!5  too  large  a  Poluer  m  €afe0  of  Crea= 
foil,  foj  luljic!)  tljiG  iDGiilD  lie  a  Pjeretient ;  anu  in  Cafes  of 
Crcafch,  vuijcreon  tfje  ti\}t^  of  t(je  l^rople  of  England 
iiiouID  he  D?alun  in  £lncnioii,  tfjis  1^5|eceB?nt  migfjt  fee 
nangercus  •,  51  am  not  ici  gibing  greater  |5otDcr  to  Jutigcg 
tijan  tijcp  ijaDc,  fo?  3.  Co  not  l^noiu  laljerc  'tiaouin  Cnti^  toe 
^auc  tije  Difference  betuiccn  materia!  ano  immaterial  (Ha= 
riance0  in  our  ISooits  I5erp  frequently,  but  tljat  is  onip 
tufjen  pcu  come  on  tlje  S^iibftance;  but  in  ha:c  verba,  o?  in  tbe 
'(iTeno?,  tijere  can  be  no  fudj  iDiffercnce,  foj  anp  (Llariance  is 
fatal,  fo?  nctying  can  be  a  true  <2ropp  t&at  varies  from  tbe 
Original  ^  fa  nor  inftcaD  of  not,  02  not  inffean  of  nor  10  a 
aariance,  ann  €eno?,  as  fjas  been  tolQ  pou,  is  a  Coup; 
auD  befitics  tijc  Cafe  of  tDe  King  anti  Bear,  fee  tfje  7  H.  6. 
38, 19.  iDtjat  a  €eno2  is,  tljerefoje  tIjere  can't  be  a  Eenoi 
of  iIiI?9?t!S,  bccaufe  tlje  Original  is  not  in  OSeing.  3!  Oo  not 

lifeC  Ober-muCl)  tfje  Cafe  of  €)ir  John  Sidenham,  f02  in  tljc 

Eepoit  of  it,  2  Cro.  40S.  tljerc  incre  t()?ee  luHges,  Hob. 
Winch  ann  Denham,  againff  tbc  3u5gmcnt  in  tfje  €rcbe= 
tluer^Cbamber ;  fo?  3!  Co  not  tfjink  tfje  £S:ic?tis,  I  believe 
in  my  Confciencc,  to  be  fo  ftrong  as  tljc  2Ilo2lJS  in  t&e  De- 
claration, viz.  If  Sir  John  Sidenham  had  his  Will,  fO?  tfjC 
one  is  abfolute,  tfje  otljer  but  tlje  Q5an's  Opinion,  tufjiclj  3i 
taKe  to  be  Different.  3  tJO  not  tljinli  tfjat  tfjere's  anp  Cafe 
tbat  tuill  atimit  of  a  Qariancc  of  tfje  Ctlo^ns  tljemfelbes, 
3  Cro.  503.  but  at  leaft  tfjere  muff  in  fucfj  Cafe  be  no  ma= 
tcrial  Clariancc.  Hardr.  470.  but  in  our  Cafe,  as  3!  fain, 
material  anD  immaterial  Slariance^  arc  tfje  fame^  anD 
'ttooufo  be  of  tiangerous  Confequencc  to  IjaDe  fucij  IpotDCc 
QMtt  peoples  lilies,  iuljcn  tljcre  is  no  ^lutljoiitp  in  latu 
to  Ujarrant  it,  tijcrefo?e  31  am  of  Opinion  tfjat  3iu5gment 
fljouin  be  arreffeti. 

Holt  C.  3'.  'Cis  a  Variance,  antJ  of  great  Confeqttence, 
as  mp  'B^otljer  Powell  faiD;  if  tfjere  be  an3info2mation  fo2  a 

Libel  in  tfjefe  Englifh  SLIO^nS,  0?  Ad  tenorem  fequentem,  'tiS 

tlje  fame  Cfjing,  but  tfje  information  migfjt  be,  tljat,  inter 
alia,  ije  iu?it  fuclj  a  Cljing,  ann  fo  cnlp  fet  fo?tfj  tufjat  pou 
tijinU  material,  tfjis  tuotifti  be  goon ;  but  if  tfje  libel  ban 
been  put  into  r>atin,  tfjere  nor  fo?  not,  0?  fucfj  otfjcr  (Ila= 
tiance,  tufjicfj  nin  not  cljnnge  tlje  S)enfe,  luouin  not  bitiate 

It  5     . 
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it ;  Init  inljcn  pou  fct  it  fD?t!j  in  tfjc  fame  mt^M^  tljen  pou 

nuifi  not  UarP  fioni  it.  If  you  bring  Ircfpafs  for  Breaking  of 
your  Ctofcj  and  }ou  let  forthi  the  Abuttals  of  your  Clofc,  there 
you  mufl:  prove  your  Abuttals  which  you  dcfcribc,  or  clfe  you 
fail  j  fo  it  you  declare  of  an  ACt  of  Parliament,  which  is  a  ge- 
neral Aclj    and   vary   in  your  Defcription,  this  is  bad.   Dyer 

203.  a.  b.  Qun  tljcic  Cnfcs  niffcr  from  aaionis  on  tljc  Cafe 
fo?  ££Llo2n6,  liccaiifc  Klo?Ds  arc  tranlicnt,  nnn  notljinn;  re- 
mnins  of  tijcm^  but  not  fo  of  tljcfc  otijcr  99ntter0;  if  poii 
i\\\\\\x,  CrcfpafG  foi  3ff.:iiit,  15attrrp  ano  dlotin'oinn:,  anD 
Ijc  10  guiftP  of  tijc  aiTault  ann  OSatterv,  Out  not  of  tljc 
Cxtlountiinn:;  pet  tfjc  plaintiff  fliall  rccoi)cr,  fo?  tijcfe 
"CljinivG  arc  tranficnt ;  but  if  pou  lining  an  Information  o? 
.InDicfmcnt  fo?  pcriurp,  anH  aflijyn  ti)c  fame  in  Ijis  anfiucc 
in  Cljanccr)',  Dcpcfitions  to  Jntcrrop;ato?ic0  0?  affipabit, 
tlierc  mufr  6c  no  Qariancc ;  anB  if  tfjcrc  be,  'ti0  fatal ;  fo  it 
is  if  it  lucre  in  ti}C  Cafe  of  Creafon  -,  tl)crcfo?c  tfjc  common 
erpericncc  ie  fo,  anti  %\  no  agree  toitfj  mp  X?otijer,  not  to 
introtiucc  fo  Dangerous  a  l^^aSice  mijcu  tljcrc'g  no  autijo^ 
vitp  to  Ujarrant  it  -,  pet  3  Differ  Un't!)  Ijim  as  to  Ijis  ©pinion 
of  'S)ir  John  SidenhanVs  Cafc ;  but  tljcrc  is  uo  2Doubt  btit 
Ccno?  anD  Cranfcript,  aiiD  a  true  Copp  arc  tlje  fame 
Cljinn:;  fo  is  tljc  Cafc  of  tlje  King  anD  Bear,  toljiclj  luc 
iiaijc  aDjiiDgcD  (n  tIjc  late  Ecign  in  tijis  Court*  Vide  Co. 

£ntr.  508.  Reg.  169, 170.   i  Saund.  121.  5  Co.  53.  C^UjCtC  an 

exemplification  is  not  to  be  jji^cn  in  ^ijiDcnce,  becaufe 
'tis  but  a  Copp,  anD  fo  is  a  Ceno?* 

Regina  ^erfus  Hoskins  &  aF.     Trin.  6  Ann. 

C  10.  )  A  B  31nDiament  againff  €tuo  fo?  €)CoIDing,  it  ttias  mo- 
l\  ijcD,  tljat  it  teas  not  gooD  lointlp -,  bccaufc  tlje  g)C0lD= 
ing  of  one  cannot  be  tIjc  €)CoIDing  of  tlje  otljcr* 

Holt  €♦  J.  Cljep  map  fcoID  jointip,  anD  tljcrefo?e  it  is 
toen,  but  it  ougijt  to  be  a  common  S-coID,  tbljic!)  is  n  jl3u- 
fance,  tfjat  muft  be  iuDiacD ;  anD  not  fo?  once  0?  ttnice  onlp* 

Powell  3.  €Ije  3]nDiament  map  be  taUen  as  a  feiietal  In- 
Diamcnt* 

Holt  C.  %..  Ipmr^zx  tuc  tbill  not  quaflj  it,  but  let  tftcm 
Demuc  to  it* 


Regina 


INDICTMENT.         395 


Regina   ^erfus  Harris.     Trin.\6  Ann. 

KB.  3fnDiament  fa?  cntrmo;  into  a  caiooH  aiiD  ctittiiiff    Ci'  > 
i\  noion  tinentv  ^fljes,  aiin  tljirtp  ©nUg,  ann  tljcp  tic- 
mucrro,  becaufe  it  fs  faio  tfjc  <Sooli6  anti  €ljattcls  of  t\yt 
jj)ii6banii  aiiD  0!lifCj  toOicf)  id  repugnant,  becauCe  Crccss 
irrotninff  bclonij  to  tljc  JnOmtancc. 

Holt  €.  li.  ilOc  mnp  tmrici-iTann  tOe  rjujslianti  anti  tilifr 
to  be  Jointcnants,  ano  reject  tfje  bona  Sccatalia* 

Junijment  uia^  foj  tijc  £iuceiu 

The  Corporation  ot  Bezvdlys  Cafe.    Trin.  6  Ann. 

Tptu  lucre  tuio  Jnfoimntlons,  tOe  firft  Jnfomiation    (  12.  ^ 
fct0  fO?tl),    tljat  rtjC  2  7tf)  of  September  ill  tije  fOUttf) 

pear  of  Ijer  pKfent  {pajeflp,  tIjc  DcfcniiantJS  Riotofe  cla- 

moribus  &  vocitcrationibus  iinpcdiveruiit   Ballivos  &  Burgcn- 
ics   de    Bcudley   in   elcdionc    Ballivi,   &c.    upoil  Jl3ot  glUitp 

pleanctJ,  tfjere  Uias  a  OerDiS  fo?  tOe  Ciucen. 

Ulje  fecotin  Jnfojmatioii  fctsfo^tb,  tljat  tbe  271!)  of  Sep^ 
tembcr  in  tije  4t()  ^dit  Of  Ijet  93aicffp,  t^e  23)efenDant!£S 
Hiu  alfeniblc  to  uifturb  tOc  €liiccn'i5  peace,  ann  uiD  Vi  & 

Armis  b?eak  tijC  DOO?  Cujufdam  domus,  vocat'  tIjC  Guildhall 

Burgi  pnrdid';  upoti  Not  guilty  pleaoeD,  tljere  teais  a  filer- 
oig  fo?  tfje  Oiieetu 

Cljefe  Jnfo?mations  Ijabing  hem  arrrticn  feberal  pjece^ 
Bent  Cerms,  Holt  C*  J*  sabc  tlje  ©pinion  of  tlje  Court* 

as  to  tbe  firft  information,  if  tlicp  ^abc  a  Eiijfjt  to  cleR 
a  'Bailiff  oj  Xiirgefs,  ano  otljers  come  ann  nianrb  tbem  in 
To  UoinLT,  it  is  an  unlawful  art;  anU  inncen  a  Ctefpafs,  be- 
caufe  tljrp  uiflurb  tijeir  francljife.  29  E.  3.  18.  Regift.  103, 
loj.  '^lit  f)ere  it  notij  not  appear  tljat  tijep  ijati  a  Rigbt  to 
ties,  eitljer  bv  Cljarter  0?  l^jefcription  ^  aiiti  it  mai'betljcp 
tDfnt  to  elca  a  l?ailiff  toljcn  tfjep  Ijan  no  lliffbt  to  cieff*  Ji 
IS  tlje  Eiiybt  of  tOc  Cljino;  tljat'maUes  tije  Diifurbance  ait 
unlaiafiil  Clef,  f02  lyJjicO  Ecafon  lue  arreil  Jiitijjment  as  to 
tl)iS  Information. 

as  to  tlje  fccoun  Information,  it  is  not  fufficient  to  fap, 
tbat  tljep  b?0Uc  tlje  DOO?  Cujufdam  domus.  It  Uotlj  not  ap' 
peat  tnljbfe  Donfc  tljis  tons,  luljicij  it  ougljt  to  Ha*  Dece  it 
is  not  faio  anp  Odonp's  Ipoufe, 

4  X  It 
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Jt  map  l3c  objcacn  tijnt  tljis  10  tfje  euimijaU  of  tfit  150-- 
rougf). 

(in  tfjifi  31  anfiun-,  tijnt  ft  notlj  not  appear  ttjat  tfjis  is 
tfjc  Guildhall  of  tf)c  OSoiouffD ;  fo?  it  map  be  calleo  tfje 
Ckiildhall,  but  Callino;  it  fo,  Ootfj  not  name  0?  ticfcribc 
iiiijat  it  iG',  fo^  It  map  lie  a  Bi^n  tfjereof,  ano  tlje  Guildhall 
i'j  in  Engiiili,  iDljicI)  is  a0  tOo'  not  ccp^cffen  at  aU  bp 
56  t.  3.  fo?  Latin  10  tl)e  Inuguaffe  of  tYjc  Connnon  laio/ 

'Befioe^,  t!)e  Guildhall  of  a  (Co^pojatjon  mni)  belonn:,  not 
to  tlje  €o,"pojation,  but  to  tfje  jLoin  of  a  ^ano?.   Lamb. 

Poult.  Dalf. 

lulJgmcnt  ixm  ai'teacn  alfo  upon  tiji^  information. 
The  Queen  'verfm  Wrightfon.     Pafch.  7  Ann. 

C13  )      TNdiclmcnt  f02  fapinn;  of  %it  Rowland  Gwyn,  tujjo  tuag  a 

zsaik/dis.  1  "Smitc  of  Peace,  in  Difcoutfe  concernino:  a  OLIarrant 

maOe  bp  Ijim,  Sir  EotoianO  (SUipn  is  a  Fool,  an  Afs,  and  a 
Coxcomb,  for  making  fuch  a  Warrant,  and  he  knows  no  more 

than  a  Stick-hill  5  fjfltJ  naujTljt  on  Demutter.  Clje  Couct 
IjrIO,  tbat  tijcte  luas  a  IBrcadj  of  <JDOori  fanners,  ann  Ijc 
uiig^t  be  bounO  to  tije  ffooD  'Be&abiour,  but  Sete  tuag  no 
intiiaable  ©ffence, 
z  saik.  693.  Et  per  Holt  C.  3f*  Co  fap  a  3fnfticc  10  a  jfool,  0?  an  3f0, 
02  a  Corcomb,  o?  a  'BlocMjeati,  0?  a  Tufflefjeao,  i^  not  in- 

Bfctable,  quod  fuit  conceflT'  per  Powell.     Vide  2  Ro.  Rep.  78. 
4lnft.  181. 

Regina  ^erfus  Glanvill.     Trin.  8  Ann. 

Cx4.)      A  J5  31ntiimnent  fo?  a  Cbeat,  fettiniy  fa?t()  tljat  Glanvill 
l\  came  fuc!)  a  Dap  to  Mofvill,  in  tfje  JI5ame  of  Jones,  to 

bO?roUi  5  1.   upon  tUfjiCfj  Mofvill  lent  fjei*  5 1.  ubi  revera  fljc 

&an  nenet  anp  iSutfjo?itp  from  Jones  to  bo?rotu  tfje  S^onep. 

^?.  Dec  moijeli  in  atreff  of  3!utin:mcnt,  becaufc  |)ere  is 
ito  faife  CoKen ;  anH  Mofvill  migljt  feauc  fjao  an  aaion  fo? 
^onep  ijan  ann  teceibet  to  bijs  Ofe. 

Regina  DctfuS  Jones,  Hill.  2  Annre,  an  JnHiSment  apiufi 

Jones  as  a  €f)eat,  fo?  coming  to  B.  to  ttctiu  a  Sum  of 
a^onep  Hue  to  c.  ubi  revera  !)c  Ijan  no  ©?liers  to  receiiie  it  5 
nnu  3!UtiD:ment  arteffen* 

^?.  Darnell  ad  idem.   Cljete  tocte  febctal  patt^otDnetu 

of  a  Sfjip,  tD|)icfj  toajS  intcnnen  to  00  a  CJopage,  anfl  A. 

I  came 
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Ciuaic  to  one  of  tijc  part  otoners,  ano  toID  !)Ct  tljnt  tf)c  @)J)ip 
toantcD  aiSuni0,  nnti  tijat  tljc  ot&ei*  part--otuuei:0  IjaU  ijiuca 
30 1,  encl)  to  DiaunI  Ijcr,  bjJiufjicD  flje  ijiiiJt^  Oint  30I.  ann  A. 
ijeiiiD:  intiiftcii  of  t|}i0,  aim  fouiiu  ffuiltp,  Jimffment  luasi  ar= 
itffcc  upon  tl)t  firft  S^otiott* 

Holt  €.  J.  Jt  is  no  Cfjcat  to  get  ^^onep  bj)  a  Lie. 

a  pcuiig  99an  fccnifnglj)  of  3q:c,  came  to  a  CtaDcfman 
to  bup  fomc  CommoOitiCiS,  luljo  a^keo  fjim,  if  Ije  tuass  of 
Slijc,  nun  ijc  toID  fjim  Ijc  tons,  upon  luljicl)  !)c  let  Ijim  ftaiie 
tJ)c  iSootiS;  anil  upon  an  Clsion,  fjc  plenDeO  infra  setatem, 
anti  luap  founn  to  tt  unDeu  ^kc  Ijalf  a  ^eat;  anti  aftec  tfjc 
CraBciman  i3?ouffl)t  an  affiou  upon  tlje  Cafe  apinft  fjim  fo? 
n  Cfjcnt;  aftcc  a  actDia  fo?  t^e  plaintiff,  SuDgment  tuas 
arceflct!. 

Powell  %  Jf  a  tflionian  p^tcnisinff  Ijerfelf  to  be  tuitfj 
€I)ili3,  oot!)  iiiitf)  otljers  confpire  to  get  i^cnep,  ann  fai 
tljat  piirpofe  gees  tsH  fei^eral  poung  S^cn,  anti  faW  to  eaci) 
tijat  fijc  is  Vuitfj  CfjilD  up  Ijim,  ann  tljat  if  ije  luiil  not  n:il]c 
Ijec  fo  muclj  OJoiicp,  tOat  tijcn  fijc  luill  Inu  tlje  iDnftatS  to 
l]iin,  uun  Irp  tijis  ipi^ms  get  fpcncp  of  tijem,  tijis  is  inttian- 
Ijle. 

Holt  (E.  J*  J  nn;i-ec  it  is  Co,  Mjen  flje  goes  to  fcijccal, 
feut  not  to  one  particuiar  perfon. 

Clje  UJljoie  Court  tijouijf^t  tljis  not  intiiaablc  j  fed  adjar- 

natur. 

Mich.  8  Ann.   Smith  'verfus  Bowen.  Intrat.  Pafch. 
8  Ann.  Rot.  311. 

A  15  appeal  of  puttier  bP  George  Smith,  as  'B?ot&et  ann    (i50 
il)eir  to  tlje  Deceafcn,  Ije  being  an  Infant  tuas  anmit-- 
tcn  to  fue  hv  ©uarnian.    €0e  0611}  fets  fo?tD,  tirat  William 
Smith  tuas,  fucfj  a  Dap,  at  Eaft-Smithfield,  in  tljc  iFcac  of 
(Son,  ann  in  tlje  peace  of  cut  Soi^eceign  3Lanp  tijc  flilueen, 

ann  IjC  fo  beinrc,  circa  horam  decimam  poft  meridiem  John 
Bowen  aS  a  JfelOn  vi  &  armis  venit,  ann  Upon  tlje  fatn  Wil- 
liam Smith  tljcn  ann  tijere  feioniouflp,  Ijoluntarilp,  ann  of 
i)is  ^alice  afo?ctOoun:(}t,  nin  mafee  an  affault,  ann  tuitlj  a 
Pen-knife  upon  tlje  left  Sltm  ueac  tfje  left  pap,  See.  nin 
ffnke,  ann  giljc  Ijim  one  mo?tal  Mfounn,  of  tuljiclj  tlje  fain 

William  Smith  nin  languiflj  'till  tlje  Dap  of ,  ann  tben 

nien^  ann  fo  tljc  fain  John  Bowen  tis  a  felon,  ann  of  bi^s 
^alice  afojetljougljt,  murncren  tlje  fain  William  Smith  in 
'Eaft-Smithfield  pr^did'^  aun  if  tljis  ijcncnp,  ijc  i^  feanp  to 

•        Piolje 
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PJ013C  iu    Cfje  Defendant  pleatJCO  l^ot  i^uiltp  ajj  to  tlje 
jfclonp,  an0  Dcmurrcn  to  tl)e  UJf)Olc» 

Pen'gelly.     Jf  tfje  faa  UlCtC  UonC  (it  tf)C  Blfftt,  ft  OUff!)t 

to  tc  nllet(0£ri  to  l)c  none  in  Node  of  fuel)  a  Dap,  anO 

tl}frefO?e  it  CUgfjt  to  be  Poft  meridiem  in  node  ejufdem  die!. 

Holt  €*  %*  In  an  JnDfament  foi  0!3urfflarp  it  mud  be  lain 
to  lie  none  in  tljc  jEJiijIjt,  becaufc  it  ijs  t&e  Biijl)t  tijat  mahesi 
it  06urglarp  ^  but  not  fo  iKte* 

Pen  gel  I  y.  ^0  to  tf)c  aifault,  tijcp  la?  nu  aiTauft  to  be 
mane,  but  no  not  lap  it  to  be  none  vi  &  armis  ^  ijcre  10  vi  Hc 
armis  lain  in  Ijis  Cominff,  but  not  in  tije  s^lTautt:  ?.  ^an 
map  come  luitij  jFo?cc  ann  $lnns,  ann  not  mahe  an  ^llTault* 

Willbn  ann  Law,  4  Mod.  290. 

Holt  €♦  3!.    Vcnit  vi  &  armis  ac  infultum  fecit,  tfjC  ac  tOtf) 

couple  ail,  ann  tljep  arc  not  lain  as  niftins  aae* 

Pengelly.  Cljcre  i0  no  certain  Iplace  tnljere  tbe  €>troUe 
liias  giucn  -,  fo?  it  is  fain  tbat  t\)t  Dcceafen  tons  in  tlje  I3cacc 
of  <£»on  in  Haft-SmithHeid,  ann  tljere  are  tuio  o?  tb?ec  13laccs 
namcn  •  tijcn  it  is  fain  in  loco  predict'  ije  bin  giDe  tijc  XIoUj, 
tbe  ^car,  Dap  ann  Ipou"  afo^efain*  BoUi  if  tljere  uicre 
luit  one  particular  lp)iace,  tljen  loco  prcTdia'  ujouin  refer  to 
tljat ;  but  luljen  tljere  are  federal,  tljen  loco  pra^dia'  is  un= 
certain  -,  Ijcre  a  particular  l^lace  muft  be  fet  fo?tlj»  Sraunf. 
88.  b.  BuKh  1 54.  Cbe  S)tatute  of  Gloceaer  tcquiretl)  tljat 
tljere  (Ijouin  be  a  Vill. 

Holt  €,  31.  Pr^didt'  is  tuell  enouffbi  fo?  tlje  l?)lace  men^ 
tioncn  tuljere  tbe  Iplenjjes  libe  is  not  part  of  tbe  appeal, 

Pengelly.  3t  notlj  not  appear  tljat  tlje  lF)erfon  nien,  fo? 
it  is  not  fufficient  to  fap  obiit,  luittiout  cepeatinu:  tbe  l^onii^ 
natibe  €afe* 

Powell  %  Cljc  Bominntibe  €afe  ijoes  to  tbe  OUbole  of 

ii^eceflltp,  Dc  quo  quidem  Willielmus  Smith  lanquebat  &  ibi- 
dem, &c.  continuen  to— et  obiit  of  tlje  fain  OLlounn, 

Pengelly.  Cljete  is  tbe  letter  G.  toanting  in  Georglus, 
ann  tlje  letter  r  in  Murd—r— um.  eipon  reaniuff  tbe  Ee* 
co?n,  it  appearen  to  be  fo,  ann  tljen  tlje  o?iffinal  "Bill  toas 
o?neren  to  be  b?oufjljt  into  Court. 

Holt  C.  3.  ;S  no  not  tljinfe  tbat  an  amcnnmcnt  is  neceO 
farp ;  but  if  it  be,  pet  it  is  amennable  at  Common  lato. 

Pengelly.  Jn  Stamf.  tlje  ©?i0inal  tuas  not  amennable, 

Powell  %  8  Co.  Blackmore's  Cafe,  tbete  ifi  an  amenn^ 
ment  bp  tlje  Common  Lab),  tljouffb  it  couin  not  be  b^  tbe 
statute.    Cljen  pou  fap  it  toas  nebec  none  in  an  appeal, 

but  31  tDlll  Rjeto  pou  tOljere,  7  H.  4.  27.  Brook,  Amendment 

loi.  it  toas  rulen  to  be  amennen,  becaufe  tljere  toas  forae= 
I  tbinu 
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tljiiiD;  to  amcnn  bp,  luljiclj  fs  an  ^mciiDmciit  at  Common 

@omc  otijcr  deceptions  lucre  oUct-rulcD,  auD  tijc  Slppcl-- 
lant  IjaD  lufffmcnt  upon  tf)c  iDcmuiTCC;  auD  tfjc  ^appellee 
tons  ti'icti,  ana  founn  Guilty  of  Wanilaughter  onip,  ano  toa0 
immcDiatcIp  nifcljargcD  toitfjout  213ail,  being  pai'Uoneti  lip  tljc 
late  act  of  0mt, 


INFANCY. 

Thompfon  ^erfus  Leach.     Trin.  i  W.  &  M. 

'B  an  ^Jacm  of  ^rcfpaff*  anti  ^jcSnicnt  a  €^pecial  Get-     (i.) 
tiig  toas^  fniinti,  tijat  a  certain  ^^erfon  niat)c  f)is  Olliil  jM^d-soii 
of  tijc  Lanos  in  CiiicUion,  toljerebp  fjs  Ueliireii   tlje  5'°'5't- 
fame  to  one  anti  Iji?;  ipeirs,  tuljo  HieU  toitljout  JtTuC; 
anu  !)is  05?otljer  ann  Ipcir  furrcntieren  tfje  Lantiy,  but  be 
toass  not  Compos  mentis  at  tIjc  tILimc  Of  tlje  dealing  auD 
Delibcrp  of  tljc  S^urrenticr,  &c. 

ndp  Holt  €.  I.  anti  tbe  Court ;  €bc  <Qmm  of  infants 
anU  of  perfonG  non  compos  arc  parallel  in  latu  ann  Eca-- 
fon ;  anD  tljcre  arc  ci:p?cfs  autbo?itic0  tljat  a  g)urrcnDer  cto.  can 
matsc  bp  an  Jnfant  is  boin,  tbcrefo?e  tljis  eurccnuer  is  Ufee=  '°- 
toife  foJ  It  an  Jnfant  grants  a  Eent-cbargc  out  of  bis  ^= 
(tatc,  it  is  not  boitsable,  but  ipfo  fado  DoiU ;  fo?  if  tbe 
<5D?antcc  fijoulD  niffrain  fo?  tbe  Ecnt,  tbe  Jnfant  map  babe 
an  affion  of  ^refpafs  aryainf!  bim,  anU  in  all  Cafejs 
toberc  'tis  bclD  tbat  tbe  Dccos  of  Jnfants  are  not  boiD,  but 
DOioablc,  tbe  09caninn:  is  tbat  Non  eft  fadum  cannot  be 
pleabcn  tbcrcto  ;  fo?  tljcp  babe  tbe  JFomt  tbouijb  not  tbe  ©-- 
pcrations  of  Dccns,  tobcrefo?e  arc  not  boib  toitbout  fljcin- 
iniy  fomc  fpccial  {fatter  to  make  tbcm  of  no  €fRcacp»  Jf 
an  Sinfant  makes  a  letter  of  3tto?nep,  tbouixb  it  is  boib  Ui 
itfclf,  pet  it  fijall  not  be  aboiUeU  bp  plcaninn:  Non  eiH^itum; 
but  bp^fljciuing  bis  Jnfancp. 
3iubi):mcnt  fo?  tbe  JJIain'tiff. 


4  Y  Coan 
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Coan    ^erfus   Bowles   ^   al\      Pafch.   &   Trin. 

I  W.  &  M. 

C2. )     T7l^ro?  on  a  Sliitiptcnt  in  EepIeDfn  fn  C.  B.  ngm'nff  tijiee 

carthcw      \2j  DefcntJniit0,  nnti  tijc  €rto?  affignen  iua0,  fo?  tfjat  one 

lsh'ow!'<55,  of  tOc  DcfcnDantjs  tunc  an  Sinfant,  anti  pet  (jnD  appcnrcD 

170.   '     '  anti  plcutscti  bp  Cittojncp*    Co  tuljiclj  it  tuas  anfiuereD,  tijat 

tf)i£j  lung  not  ciTcncou's,  becaufc  3jutiffmcnt  teas  %\\iz\\  fo? 

tlje  3Infant,  toljtcl)  10  fo?  Ijijs  'Benefit;  ants  a!fo  in  tt}(siCafc 

tJjc  Defendants  matse  Connfance  in  auter  droit,  anti  all 

tfjjcc  of  tfjem  nialte  fcut  onclSaiiiff ;  'tis  lifte  tlje  Cafe  tofjere 

an3!nfant  ann  one  of  full  age  arc  mace  €i;ecuto?0,  fjc  toittj 

tIjc  ot[)?t  €.rctuto?  map  fue  per  Attornatum,  becaufe  it  is  in 

Eigljt  of  anotljcr. 

Holt  (I.  %  3f  an  Slnfant  is  Crecuto?  alone,  fje  cannot 
flic  bp  attoinep,  if  !je  Do,  !)c  fijall  be  amerceu  pro  falfo  da- 
more  J  but  luljeic  Ije  is  loineH  tuitf)  otfjers  of  full  $lffe,  'tis 
otljettoife;  fo?  in  tljat  Cafe  tbofc  of  full  Slgc  Ijabe  iautIjo?itp 
isand.  ii2.  to  Difpofe  of  all  tlje  aiTets  toitbout  tfje  aCTent  of  tJje infant: 
1  s>d.  449-  anti  tIjat  is  tlje  Eeafon  of  tlje  Difference  bettoeen  an  3]n= 
a^cro.420,  ^^^^^  Plaintiff  ann  Oefenuant.  CbiS  appearance  of  tlje 
icro.424.  infant  is  irregular ;  be  oun;ljt  to  pleat  per  Guardianum,  anH 
|fy,g^//°'  tlje  joining  tbe  otber  Defentiants  tuitlj  bim  fignifieD  notbinjj, 
fo  as  to  cbarge  tbe  31nfant ;  becaufe  if  tbe  Subgrnent  pafs  a» 
jjainfl  binij  it  fljall  be  fo?  tbe  Damages  de  bonis  propriis, 
anb  be  (ban  be  amerccn :  Cbftefo?e  toljere  be  is  ioineU,  0? 
lobere  be  is  fingle,  it  is  in  Keafon  tbe  fame,  fo?  in  botb 
<2rafes  tbe  iLofs  \^  equal  if  Jubgment  be  againfl  bim.  '^\it 
Cafe  of  feberal  €recuto?s,  tobere  one  \^  an  Jnfant,  is 
founneb  upon  ji5eceflUp ;  fo?  it  i^  abfolutelp  necelfarp,  tbat 
all  tobo  are  appointeb  €;tecuto?s  bp  tbe  iUill  f^oulb  be  mabe 
parties  to  tbe  aaion  ^  ant  lubere  tbere  are  feberal  Cmu* 
to?6,  tbe  aa  of  one  fljall  conclube  biis  Companion;  anH 
tberefo?e  tbe  general  appearance  per  Attomatum  is  goob  fo? 
all  of  tbem,  anb  tbe  Eeafon  is  not  becaufe  tljep  are  in  auter 
droit :  %z  an  Sjnfant  Cjeeuto?  recober  h^  atto?nep,  bis  ap- 
pearance is  no  Crro?;  but  it  i^  tobere  be  is  conbemnet 
in  tbe  aaion*  anb  be  laiD  botun  tbis  as  a  general  Eule, 
tbat  a  ^an  (ball  neber  allign  tbat  fo?  Crro?  MiW^  be  migbt 
pleab  in  abatement;  anb  bere  3!nfancp  migbt  babe  been  al« 
lebgeb  in  abatement  of  tbe  Cognisance:  JFo?  it  fljall  be  ac- 
counteb  biis  IFollp  to  negles  tbe  Cime  of  tafeing  tbat  Creep* 
tiom    3f  a  iFeme  Cobect  b?ing  an  aaion  in  bet  ottin  I5ame 

I  per 
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per  Attornatiim,  niiti  tlje  Dcfciitiaiit  plcats  in  "Bar  to  tlje 
asion,  !}c  flj«U  not  nftci-luaiQg  afiiijn  tljc  Coijcrtuuc  fo?  €c^ 
to? :  3n5  Jnfancp  10  a  pcrfonal  Pituileffc,  of  Uiljiclj  none 
can  taKe  'Benefit  but  l)c  Ijimfclf*    aaion  of  ^affc  Uias  48  e.  5. 10. 
ij^oiiffljt  aiyainft  a  ©uatDian,  nnii  pentn'nij  tlje  Suit  i)t  cro\^'  '"■ 
fljetu^  tfjat  tlje  paintiff  Ujajs  an  3Infant  5  ann  tefoIijeQ  tfjat  85V    ""' 
tfjep  coum  not  taUe  jeoticc  of  it,  Ijecaufe  tlje  DefenDant  iRoh,7S:. 
ijaD  not  tiilni  auiiantaije  of  it,  luit  tjaD  anmittcD  f)im  bp 
pica  at  firif*    '^o  Ijcrr,  fince  tlje  ^plaintiff  in  tljis  Cafe  10 
cdoppeo  kv  Ijisi  oton  saonn'fllon,  to  afliffn  tfje  Jnfancp  foj 
(Srro? ;  t\)mfoit  tljejuognient  ougljt  to  be  afflrmeD* 

an  tljc  Jutin:e0  agrccQ  tljat  tljc  Jungnicnt  njoulD  be  af= 
firmcJi,  but  upon  nifferent  Eenfon^ ;  tlj^ec  of  tljem  beinrj  fo^ 
tljc  Affirmance  bccaufc  tljc  r)efeniiant0  ate  in  auter  droitj 
nno  tljei'  all  mafee  but  a0  one  TBaiiiff  in  tlje  Conufance* 

Per  Cur':  ^0e3!utin:mcnt  iua0  affitmeti. 

Williams  njerfus  Harrifon  arid  Harrifon.     Mich. 

1  W.  &  M. 

IB  an  aaion  on  tlje  Cafe  bzougljt  bp  tlje  Plaintiff  againft  ^  ^^> 
tlje  Dcfentiant0,  beino;  ^ercljant0,  acco^nmo:  to  tbe  iS'TdK 
Cuftom  of  i^ercbant0,  upon  a  Bill  of  Exchange  iJjatDn  bp 
tljem,  ann  p^oteffeo*    R.  Harrifon,  one  of  tlje  Defendant?, 
plenbeD  Jnfancp  in  OSac,  &c. 

0nD  upon  a  t)cmurcec  to  tW  Plea,  fuppofino:  tljat  Jn= 
fancj)  toa0  no  OiJat  to  tlji0  iaaion  founBcti  on  tl)e  Cuftom  of 
^ei:cljant0  -, 

Clje  Court,  tuitljout  Argument,  obet'tuleU  tlje  'Dcmiiv^ 
ter,  foi  tDcj)  clcarip  ijcio,  tbat  Jufancp  iua0  n  ffoon  OSnc 
notiuitbifantiinn;  tlje  Cuftom ;  fo?  Ijere  tbe  infant  i0  a  Cra= 
Her,  anti  tl)c'B(ll  of  €rcljanffe  \m$  ti?aiun  in  Courfe  of 
^raoe,  anD  not  fo?  anp  Beceirarie0  ^  fo  Juogment  Uia0  en-- 

terell,  tbat  tlje  Plaintiff  mi  capiat  per  Biliam  verfus  R.  Har- 
rifon. 

gnu  Holt  €.  2!.  citeH  a  Cafe,  tljat  toljcre  an  3[nfant  feeep0  i  Roii.  Abr« 
n  Common  2nn,  pet  an  Aftion  on  tlje  Cafe  upon  tlje  Cuftom  °'  ^' 
of  3Inn0  toill  not  lie  againft  Sim,  tuljic&  i0  ftronger  t&nn  tDe 
principal  Cafe* 


King 
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Kins  verfus  Cole,  at  Guildhall.     Mich.  lO  W.  ?. 

(4.)     npDOE  Dcfcunant  mass  inDiSeti,  fo?  tljat  Ije  fccinff  a 

Cafes  w.  3.     X     'Bankrupt,  nnU  bjousljt  liefo?e  tf)e  Lo^tis  Commit 

''^'"  fioncrc,  Ijc  refufEO  to  ^iu  tfjcm  an  account  of  i)i0  Cffcse  ^ 

r.uB  {ji^  Deft  nee  at  tljc  ^rial,  upon  Not  Guilty  picaQcD, 

Voa«,  tljat  ijc  Vjas  an  Infant  at  tljc  €:imc  of  t!jc  Debts  con= 

tinscii,  anti  tljcrcfoie  cculD  not  be  a  bankrupt* 

anti  of  tljat  ©pinion  teas  Holt  €.  %  fo?  tljouo;!)  Ijifi  Debts 
ate  onip  DoiDable  at  lji6  election,  j>ct  l)t  cannot  be  a  oaanU- 
tupt  fo?  Debti3  !)e  id  not  obligeo  to  pap* 

Greek  and  Mew.     Trin.  8  Ann. 

(  5  :)  npS^efpafiS  againff  febetal,  tljep  an  appeat  bp  attojnep, 
X  ann  plean  fcbetal  liJieas  -,  thitt  Not  Guilty,  tiuo  of 
mid)  are  founD  Guilty.  Clje  otljets  jufiifp  bp  jro?ce  of  a 
^.tatute  mane  12  Car.  2.  tljat  t|)?ee  of  tijem  beino;  ©ilicer^, 
piirfuant  to  tlje  2Ditcaion  of  tlje  *J5obecno?,  &c.  anD  acco?tJ= 
ing  to  tije  @)tatute,  took  tbe  (55ooti0,  ann  tljat  tljc  otljet 
Defennantd,  as  tljeit  <g>ccbantsi  ann  bp  tbeit  Commann, 
affiften  tljem  in  it.  (Upon  a  ©Htit  of  €tro?  b^oujjbt,  tbe 
€cro?  atliffncn  is,  tljat  A.  Uiljo  m$  a  eetbant,  tuas  an  3n= 
fant,  ann  unnet  age* 

Raymond.  Clje  3infanfs  appeatinn;  bp  atto?nep  is  etro- 
ticous  fo|  all ;  fo?  it  is  a  loint  Jungmcnt  ann  joint  Dania-- 
jjes  are  rjiben.    Oate  bcrfus  Aylett. 

Cummins  €)ericant  contra.  31  agree  tljat  in  all  Cafes  luberc 
an  3Infant  ouijljt  not  to  appeat  bp  atto^nep,  if  be  notlj,  it 
is  €rro?» 

OBut  tubetber  it  is  aSrroi  Ijere,  be  onlp  aainn;  as  a  ^er^ 
Dant,  31  nnift  fubmit. 

Cbe  Eeafon  lubP  an  3infant  cannot  appear  h^  atto?nep  is, 
becaufe  be  is  tbourjbt  not  to  be  able  to  niafee  fenoiun  bis  Cafe, 
noto  be  beino:  a  S)erbant  mull  plean  as  tbc  otbers,  ann  ftann 
0?  fall  bp  tbat. 

Holt  C  %  €be  Cafe  is  tbe  fame  tubetber  be  is  gaffer  o| 
©erbant,  fo?  t\it  ^crbant  is  equallp  liable  to  Damages 
iDitb  tbe  gaffer. 

Powell  3!.  3!t  is  a  joint  Slungment,  ann  entice  Damages, 
ujbicb  cannot  be  nibinen. 

Per  Curiam :  Tf)e  Slubgnient  toas  reberfcn* 

I  N- 
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The    King   ^^jerfus  Abraham    ^   al\      Mich. 

I  W.  &  M. 

INformation  h)>  tlje  3tto3nfP  <^ciicrnl  njj.iinff  fcl5crnl  \^tx^    ( i.  ) 
foiis  fo?  n  Etot  ill  puliinff  Doiun  jffiiccd,  &c.  on  n  com.  141, 
Dcmurrcc  to  tije  Jnfomiation,  %\k  Fr.  winnington  ''^^ 
fl)Ctucn  €niife  tljc  Inft  Ccrm,  viz.  tljat  tijc  Dcfcni3ant0 
ouiyljt  not  to  nnfiuec  to  tIjc  3^nfo?mation,  tut  it  ouBljt  in 
tljis  Cafe  to  be  bp  p^cfcntment  of  a  Jiirp, 

Holt  C.  J.  OUc  cannot  impeaclj  tIjc  Jufticc  of  fcbcraf  of 
our  J2)?eDccc(ro?£i»  Jnfoimationgi  iucrc  frequent  in  tIjc  €ime 
of  tlje  !Lo?tJ  Haie ;  but  flijreeD  tbat3Info?mf>tion6  fo?  03attC' 
tit^^  &o  arc  opp^eflibC;  tbat  tfje  ^tar  Cfjamber  toad  art 
ancient  Coutt  at  Common  Lato,  anu  tfjep  p?oceet!cn  bp  Jn^ 
formation,  anti  tfjerefojc  fo  map  toC;  tijat  tbe  statute  of 
32  H.  8i  of  i^aintcnance,  fuppofetb  jnfoimatians  to  be  asJ 
laiufui  ag  ^aiong  bp  XiU  o\  Plaint,  anQ  it  toajs  not  a  neto 
C<aap  of  fuinn:,  &c. 

Doibcn  %  Cljat  3nfo?mat{onsi  toete  before  i  Car.  tberc 
id  an  information  mcntioneo  in  tbe  Inftitutes  to  be  ajjaind 
Plowden  auti  otijers  in  tljc  €ime  of  €iueen  Elizabeth. 

Holt  C*  %  faiD  obiter,  tljat  tio  information  couIH  be 
quafljeu ;  fecus  of  an  Jnniament. 

Boto  tljid  Cerm,  bp  Eyres  ann  Dolben,  3[nfo?mation0  are 
mo?e  ancient  t^an  5  Car.  anH  per  Doibcn,  tbc  Statute  of 
5  Eliz.  mentions  tbnt  Jnfo^mationd  toere  mo2c  ancient. 

Holt  C.  %.  InfO2mation0  toere  at  Common  Lato  -,  fo? 
tljere  id  no  €)tatutc  tbat  %\\izsi  tljenu  t^ljid  Court  cannot 
tafee  SnOiamentd  out  of  tbe  Countp  in  lubicij  it  fitd,  but 
tbid  Court  ijatlj  all  tlje  latoful  Potoer  tljat  tlje  @^tar«Cl)am--  comb.  36, 
ber  bi^'ti,  anu  tI)erefo?e  map  punifl)  Offcnccd  conmiitteo  in  ^J- 
otljer  Countied ;  luljicb  fo?  tbe  greater  i.Oart  tooulB  be  un= 
punifijcOj  if  3Info?mationd  fo?  tijcm  tooultJ  not  lie  \\\  tbijS 
Court. 

Dolben  %,  Cbctc  txit  federal  Jnformationd  iw  tljc  OSooliiS 
of  Cntried  of  pcriurp,  (JErto^tion,  &c. 

Curia:  Cicarlp  tfjc  3:nfc!?mation  lied,  anH  Jungmcnt  fo? 

tbe  iftinff,  nifi,  Sec. 

4  Z  Pryn's 
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Pryn'j  Cafe.     Anno  z  W.  &:  M. 

(2)      A  B  Jnfo?niation  tuas  crljibitcti  in  tlic  €roU)n=©fiice  a^ 
5 Mod. 459,  /\  g.j'j^jj  uiijci-jj  pcifonis  foi  committinir  a  Riot,  anH 

"^  '^'  puHiiis  Doiun  ccitain  Icnccg,  &c.    €f)c  £lucffion  toaigj 

luljctijcr  an  information  tuoulti  Jic  fo?  a  Hiot  f  ann  fo?  tfje 
iDcfenDantjs  it  luajs  infificH,  tijat  information^  toeue  netu 
Cfjinire,  nnu  no  not  lie  in  tf)i0  €afe  5  anti  tl)at  it  oiigljt  to 
be  procccnct!  in  bp  Jnniatment  0?  p?cfcntment,  in  tt}t  Conn* 
tp  ujcre  tfjc  jfaa  me  committed* 

Hok  €*  %  Cije  Sbufc  of  IJnformations  luae  complainen 
of  iiv  mv  lo?5  Hale,  but  not  tf)at  tljep  mere  tmlatoful ;  anU 
tue  fijail'not  come  nolu  ann  impcacij  t&e  JuUijment  of  all 
cut  Preticceirorjj*    a  span  map  matte  a  better  ^rffument 
aijainft  2Hrit0  of  Cnquirp  anD  netti  €rial0,  tfjan  againft 
Hob.  115,     3nfoHnation6>    Slsi  to  tije  Statute  of  H.  7.  J  no  not  tljinft 
D7cr95  98  ^y^^  113^  ^o»i-'f  "Jf  €)tat=€fjambcr  toafi  fet  up  tljcn,  but  tnajs 
I  sauiid  501',  at  tlje  Common  laiu ;  anti  fo  3info?mationG  in  tijat  dourt, 
3°*-  antJ  otljers,  iuere  at  Common  latu*    ^nQ  notiBitfjffanninfi: 

tfje  Eepeal  of  1 1  H.  4.  aftertoartisi  t!je  @)tntute  cf  H.  8.  of 
^Maintenance,  fuppofetlj  tijat  ^Informations  ftill  lav;  nun  if 
it  Ijnn  been  a  neiu  Cijinir,  tljat  aa  moulD  Ijaiic  fain,  tIjat 
tijere  fljail  be  an  IJnfarmation  for  tIjat  Crime ;  ano  not  tfjat 
it  fljall  be  punilljen  bp  Information,  mijicij  fuppofed  3'nfor' 
nuiticn?  to  lie  before*  Cbc  <g;tar^C{jamber  Court  tiiao  ta-- 
Uen  atuap,  becaufe  tlje  €)ffence![3  toere  punifljabie  bere ;  but 
gencrnlfp  a  Crime  committeti  in  York  cannot  be  punifljeD 
in  B.  Pv.  bp  IntiiSment,  for  it  cannot  be  remoueu  out  of  tije 
Cci!iitp,  (uljere  all  Jntiifttnents  muft  be  Iain ;  tijerrfore  it  i$ 
on!p  punifljable  Ijere  bp  Information.  In  tlje  TBoo!^??  of  €n= 
ttirs  tijeie  are  Informations  for  periuries  nuD  Intruficns, 
aiji^infi-  tljt  leaiiiff  of  Weftminfter  anti  fixeeper  of  tlje  Gate- 
houfe,  v-vji  pet  tijcp  are  no  Officers  of  tije  Court:  SnD  pou 
ccuin  nctier'mo^e  to  quafl}  an  Information  againft  tije  $lt- 
tarncp. 

m  tlje  Court  tucre  of  ©pinion  tIjat  tlje  Inforniation  5iD 
lie. 


The 


INFORMATIONS.  363 


The  King  ^erfus  Roberts.     Pafch.  4  VV.  &  M. 

IB  flit  Information  affainft  tlje  Dcfcnuant  fo?  opp?cfliftcIp     (3) 
tafeino:  nnu  c rtojting  fcom  niUcriS  €)itbieg£i,  fcucral  ©umsi  Jfg'^/7 
of  S^oncp,  crcccDing  tDc  ancient  Rate  nnn  P?icc  fo?  lPaf=  1  sho"^^V©- 
fage  oXiCt  a  EiS3cr,  fetting  fo^tO  tfjc  \3ncts  tahm  fo]  ^cn, 
rpo?fciS  ann  Cattle,  &c.    dnti  t!je  Dcfcnoaiit  bcino:  fomm 
<j5uilt)),  it  tons  mouen  in  artcff  of  ItiOgmcnt,  tljat  tljr  Zm-- 
fo^nunion  luas  too  jjenrtal  anti  uncertain,  becaufe  it  UiD 
not  mention  nnM  particular  perfons  ferrico  cljer,  oj  from 
toljom  tlje  faiD  piicee  lucre  taken. 

X>])  Holt  C»  3.  Jn  e\)erp  fuel)  3nfo?mntion,  a  nngle  €)f= 
fence"  ougljt  to  Ijc  lain  ano  afcertaineti,  fo?  euerp  €,rto?tion 
from  euerp  particular  i^erfon  is  a  fcparnte  anti  Difrina  2Df- 
fencc;  anii  tljerefo?e  tljrp  ouffljt  not  to  be  accumulateo  unOec 
a  ireneral  Cljargc,  as  it  is  Hone  fjere,  becaufe  caclj  ©ffence  '  cro.  4?^ 
requires  a  feparate  Ji)inn'fl3ment,  ncco?5ing  to  tlje  Quantity  I  Lwif ''s 
of  it  t  anti  it  i0  not  pofliblc  fo?  tlje  Court  to  p,2opo?tion  tlje  39- 
jfinc  01  otljer  puiufljuicnt,  luilefs  it  be  finglp  anQ  certainlp 
lain*    Jt  iS)  true,  all  3info?mationiS  in  tlje  Crcljequei:  are 
general,  as  tljis  i0,  but  tljc  Eeafon  iis  becaufe  tljep  are  foj 
certain  Ji>enaltirs  infliseo. 

Cljc  3uDn;mcnt  uiasi  arreaeti* 

The  King  verfm  Gaul.     Hill.  10  W.  3. 

AB  Information  bp  tlje  attoinep  General  on  tlje  Statute     C  4  ) 
of  Ed.  6.  fo?  bupinff  ann  fellingliije  Cattle,  not  ftaninff  \  ^f'-  on> 
kept  tljcm  tlje  Cime  tlje  €)tatute  appoints,  luas  b?ou0l)t  a=  clnhew 
gainit  tljc  DefcnQnnt,  tuljerebp  Ije  Ijan  fo?feiteo  couble  (aa=  465, 4^*- 
lue.    Jt  U)a0  Ijcre  inuaen,  tlja't  tbe  Information  luouin  not 
lie  in  tljis  Court,  anO  tijat  tlje  OSupinu  ann  feellino;  beino; 
in  N.  it  ouffljt  to  Ijalje  been  brougijt  tljcre,  anO  not  in  iMid- 
dlefex,  bp  tlje  ^tat.  21  Jac.  i.    0n  tljc  otljer  €iiOe  it  luas' 
faiD,  tljat  tlje  £\inn:'s  Ooenclj  is  not  rcftraineti,  ann  tljat  tljc 
attorney  (g^eneral  map  erljibit  Informations  Ijere  for  tlje 
l\inn:,  liottoitljftantiinff  tlje  8)tatute, 

€lje  Court,  upon  reatsiiiff  botlj  tljc  €)tatutc!3,  tuass  of  ©pi=  5  &  6  Ed.  6. 
nion,  tljat  as' it  luas  clear  tlje  Defenoant  migljt  Ijaue  been  '^;"4- 
profccutcu  at  tljc  €)efi;ons,  bi'  map  of  Inniffment  upon  tlje  "' 
Statute  5  &  6  Ed.  6.  tijercfore  ttjis  Cafe  loas  plainlp  lt3ittj= 
in  tljc  Eerrraint  of  tljc  Statute  of  21  Jac.  i.  auD  againft  tljc 

e.rprcfs! 


II  Jac.  I, 
c.  4. 
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Erp?ef£(  C2Io?liJ3  tijcrtof*    ann  it  Ijattj  altnaj>s  been  riileti, 

tljat  t!}l6  aa  tOtlj  not  exttm  to  anp  Penal  Laws,  Upon  \D\3k\i 

tlje  p?ofccutionia  can  onlp  be  fn  t&e  ^upfrio?  Courtis  at 

Weftminften 

cro.  Eiiz.       anu  fjerc  Holt  C*  31*  faiUi  Cen  JutJgesi  ban  arjrecc  fn  tbe 

«45  foHotm'nff  Eefolutionsi :  Cljat  a»3nfo?niation0  nnD  popular 

5Lcv.'7*r.'    ^Sions  on  penal  ^tatutcsj  maHc  before  tljc  Sia  21  jac.  i. 

aKcb.4oi-  muft  bp  Jfo?ce  of  tljat  ©tatute  be  laiOj  bjouffljt  anD  pjofc- 

cutcn  in  tlje  proper  Countp  tuljcre  tije  Jfaft  tons  Done :  OSut 

tbat  p^ofccutioniS  on  fubfcquent  penal  S^^tatutes,  are  not 

reltraincb  tbcccfap ;  fo?  tbat  M  is  as  to  tljcm,  as  it  toere 

rcpcaleri*    Cftoun;!)  tfje  Cljief  MHicz  ticclarcn  \ii(i  oton  p?i-- 

l^ate  ©pinion  toas,  tbat  toljere  anp  fubfequent  Statute  giuesi 

anp  popular  9aion,  it  mull  be  laiD  in  tbe  pjopet  Countp, 

toitljin  t()e  (gquitp  of  21  Jac.  i. 

Trin.&Hiii.     OB?  Holt  €*  %  U\l)txt  fl  $!^atter  concetns  publich  <^0- 

J'.^Y:  3-      bcrnmcnt,  anQ  no  particular  Perfon  is  fo  concerneu  in  Zn- 

567,?>iV'^'  tcicft  as  to  maintain  an  aaion,  information  toill  lie;  anH 

Cro!  Car.     {n  Cafe  of  a  Corporation,  it  map  be  grantco  againft  parti= 

*'*•  cular  perfons,  to  trp  a  Eijrbt,  &c.    3n  an  information, 

if  tbe  Dcfenuant  comes  in  upon  tbe  firft  l^rocefs,  be  bas 

an  imparlance  of  Courfe ;  but  if  upon  t(je  attacbment,  be 

muft  plean  inftanter:  Q)o  if  be  be  outlatocn  bp  Proccfs,  ann 

comes  in  ann  reberfes  tbe  ©utlatorp,  bere  be  mull  pleao  w 

ftantlp  to  tbe  information* 

The  King  "uerfus  Dummer.     Mich.  1 1  W.  ^. 

(  y.  )    IV /f  ©tion  f02  an  S'nformation  againft  Dummer,  for  Per- 
1  saik.  374.  iVl  |urp  committeb  in  a  Crial,  in  anftorrino:  tbis  Cine* 

Mod  Cafes*   Ilion,  Whether  he  had  received  800 1.  for  pafTing  his  Accompts? 

168.'  ""^       Et  per  Holt  C.  31.  3f  tbe  €iue(lion  bati  been  fair,  toe 
Fa^''°o'  "■  ^"'^'^^  ^^"^^  ffrantcD  an  information ;  but  tbiS  ^iueHion  toas 

jMod!'}4?.  in  effea,  Whether  he  was  guilty  of  Bribery?  ^OU  map  inOia 

cumb.  460.  jji'ni,  but  toe  toill  not  grant  an  :jnformation. 

Regina  ^erfus  Turvy  and  others.     Hill.  7  Ann. 

(6.)        A  ^  Information  fet  fortb  tbat  Gilbert  Pafmore  bietJ  ZU'- 

l\  reflate  at  Hampftcad  in  tbe  Countp  of  iMiddicfcx,  ann 

tliat  tfje  nrrt  of  ^\\\  toas  Edward  Pafmore,  &c.  anH  tbat  be 

only  tons  intitlec  to  tbe  2Diftribution  of  tbe  Jnteitnte's  €= 

2  ftate, 
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ifatc,  antJ  tfint  tfjc  Dtfentiants  cnncnuourinu  to  get  Ijalf  t?)2 
3inttaate'si  €(late,  anU  to  get  aoniiniftration,  niD  confpirc, 
fubo?n  anu  folicit  R.  H.  to  make  3ffiliai)it,  aim  affirm  hcfo?c 
a  Jtlftice  of  t^C  peace,  tijat  Edward  Pafmore,  tlje  Jfatfjcc  of 
Edward  ailH  Gilbert  Palmore,  UiD  maiTp  a  fecoilti  C&ife,  ullD 

tljat  tijijj  Uia0  none  toitft  Intent  to  get  it  tegiftreo  ann  ceiti' 
fieB;  anti  furtljer,  tfjat  tfjep  nio  gitie,  pap  ann  neliuer  5 1.  to 

R.H.  &  diabolice  p^Oim'fcn  tO  QiMC  !)im  lo  1.  mO|C  pro  mde. 

Cf)C  Defendant  being  founti  ^mit^  -, 

%it  Edward  Northey  moUCU  ill  atCClt  Of  Jungment,  Cfje 

ficft  I5art  of  tf)e  3!nfo?nuuion  iis  lain  to  be  none  bp  tlj?ee, 
but  not  bp  tlje  Ciuife*  Cljep  babe  laiD  tUio  ifaiilt?,  inbicij 
toerc  committeD  in  febernl  Counties,  in  one. 

3t  isi  too  general  -,  it  ie  fo?  confpiring  to  get  balf  tlje  (£-- 
date,  ano  get  aomininration  granteo,  Uiljicb  io  not  a  Con- 
fpiracp  in  nnp  ^an,  luljen  it  is  but  to  trp  Ijijs  Kigljt.  Cbep 
fet  foftlj  t{jat'tb?ec  DiO  fubo?n  ano  perfuaoe,  &c.  but  Do  not 
fapquilibet  corum.  3It  being  fo?  S^lo?b0,  one  cannot  fpeak 
fo?  anotljer.  3t  ie,  tbat  tijrp  bio  procure  R.  H.  to  tafec  a 
falfe  ©at!)  before  fucb  n  ^^©an,  ana  tijep  bo  not  fet  out  tbc 

CiiH0?ti6.     31t  i0  coram  aliquo  jufticiario,  but  it  i0  not  fljetUll 

tubat  ilDatb,  no?  before  luljam  tahen.  CIS  to  tlje  Jntent, 
\tbat  io  notbingj  fo?  it  cannot  be  trieb  to  tuljat  Intent  a 
.:£^an  fubo?neti. 

Powell  %  Jf  tbep  b^ibe  not  laio  a  jFaa  bone,  oj  a  Con* 
fpiracp  to  bo  tbat  ifas,  it  is  a  fatal  €i;ccption> 

Eyre:  'Cbetc  is  not  anp  ®atb  fet  fo?tb  ^  but  a  bate  ^'o' 
licitation,  anb  a  gibing  of  ^onep  ijs  a  Crime,  tbougb  no 
©atb  id  taken ;  ajj  Iping  in  biait  ijs  an  Offence,  anb  inoifta' 
ble,  tbougb  no  jFaa  10  bone. 

Holt  C.  3.  Co  perfuabe  anb  folicit  id  a  Crime,  but  tbat 

(0  not  tbe  Crime  laib  Ijere,    ii^e  is  foimb  guiftp  of  tbe 

tobolc;  but  if  be  b^^b  been  founb  guiltp  of  tbe  perfuafion, 

it  map  be  tIjat  bjoulb  babe  beipeb  it. 

Powell  31.  If  tbe  perfuafion  tuas  in  Middlefex,  anb  tbe 

}c)er)Urp  in  London,  tbep  cannot  b^lbe  a  Venire  out  of  botb, 
but  if  in  anp  otber  Coiuitp,  tbep  migbt  babe  loineb. 

Holt  C.  J.  31  queflion  (make  tbe  befl  of  it)  tobetber  tW 
i0  g)Ubo?nation. 

Powell  I.  'Cben  tbep  Iboulb  not  babe  laib  ^ubontation. 

Holt  C.  31*  Fet  it  i0  goon  fo?  tbe  Eeft  ^  ann  it  10  laiD 
tbat  tbe  ©atb  bias  taken  before  a  3!u(tice  of  peace. 

Powell  %  3it  i0  an  ertca=junicial  £)atb,  fo|  tbe  MHitt 
ban  no  potoer  to  take  it. 

Adjornatur. 

.5.  A  .     INNr 
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Gilbert  and  Berkeley.     Trin.  8  W.  j. 


Skin.  M.  /\  anu  nircaeu  tljat  tte  31nn-heepec  fljouio  not  giijc 
/^%  Ijim  anp  mo^e  Jfoon,  fo?  f)e  toouID  not  &c  rcfpott' 
**-  -^  fiblc  fo?  it*  Cfje  Clueftion  tnag,  if  fo?  t&e  jFoon 
gitjcit  bv  tf)e  3[nn=itecper  to  tlje  l|)o?fe  aftet  tf)is  2:)ii:eaion, 
tlje  ^ait  toljo  ij^ouffljt  t&c  l|)o?fe  tfjtt^ct  fljall  be  cftargen  oi 
not. 

anD  Hclt  €♦  31*  Uireaeli,  t^at  tfti^  tnas  not  a  Difc^arffC; 
fo?  tijen  t^e  3nn--lieepec  migtt  be  DeceibeU*  ano  it  10  t^t 
IclTcnino;  of  tljc  ©ecutitp  of  an  Jnn-heeper,  tuljo  map  tctain, 
anU  bp  tlje  Cuttom  of  London  fell  tlje  S)o?fe  fo?  W  J^ceping* 

Parker  ^erfus  Flint.     Mich.  lO  VV.  ^. 

(2.)     Holt  €♦  31*  T^  one  corner  to  an  3nn,  anu  malteis  a  p?ci3iousi 
Cafes  w.  5.  1  Conttaa  fo?  Longing  fo?  a  fct  Cimc,  anu 

*"■  noejs  not  eat  0?  li?infe  tf)ete,  fje  iss  no  eneff,  but  a  longer  j 

antJ  as  fuel)  ii5  not  unner  t&e  Jnn^feeeper'g  g)?oteaion :  'But 
if  ije  eat0  ann  HnU  tbere,  it  iss  otftertBife;  0?  if  (jc  paps  fo? 
f)i6  Diet  ti)ere,  tf)ougl)  &e  Uocs  not  tahe  it  t&ere.  anD  a 
@ign  iis  not  effential  to  an  3inn,  but  is  an  Cuinence  of  it* 


INQUISITION. 

Tiie  Qiieen  njerfus  Watton.     Hill.  2  Ann. 


Mod.cai:     TT-^  ^^J^  <Iaption  of  an  3!nquifition  it  tua>s  faio,  Juratores 

9j,  '     *       I      jurat'  &  onerat'  fuper  facramentum  fuum,  &c.     3nD  tO 

I     tbi0  Counfel  ejtcepten,  fo?  tfjat  it  Uoes  not  appear  tuljat 
-^   tSc  3utp  toere  ftoo?n  to  tio^  U)l)et!)er  tijep  toere  an  3!n= 

flucft  of  Jnquirp,  0?  a  petit  3lutp  i 

C  Holt 


Joinder  of  Adions.  367 

Holt  C.  J*  31  Ijaue  bnotDtt  JnquifitioiTO  qunnjcu  fo|  tuant 

of  tl)C  CO0?5£>  ad  inquirendum  $  but  fltlCC  It  IS  IjCte  a  partly 

culat  CfFcncc,  ano  at  tljc  Smit  of  t!je  pattp  bp  statute, 
bp  mp  Confcnt  none  fljouin  t\in  be  tiuafljeu  fb?  ft.  3u  an 
Jnnfctment  it  10  neuer  nienticneo  tu^at  tlje  Jiirp  is  to  en= 

(lUite  of,  but  OnlJ)  ad  inquirendi  pro  Dom.  Reg.  pro  Corpore 

Com.  ant)  as  to  tf)c  2Hant  of  tljefe  caio?ns,  in  Cafe  of  a 
JS)etit  3lUCJ>,  POU  Onip  fap,  Eleft.  triat.  &  jurat,  tuitljout  fap^ 
inff  ad  triandum  exitum.  3nti  in  t{ji0  Cafe  it  CofS  appear, 
tf)at  tljep  lucre  flno^n  to  pzefent,  fo2  tfjere  is  no  JlTue  joincD^ 
dnU  tlje'Eeafon  lubpin  a  p^efentment  at  tijc  <55cneral  €iuar= 
ter-^eiTions  it  is  necelTarp  to  Cap,  Ad  inquirendum  pro,  &c. 
is,  becaufe  tfjcir  Commiflfon  is  fticij,  anu  tfjc  Jurp  nmft  en- 
quire accojtJinff  to  tfje  Commiflion ;  but  Ijcrc  tljcir  Commit 
fion  is  bp  a  Statute  concerninn;  forcible  Cntrp  :  ^nti  if  it 
tnere  anjnuiament  fo?  a  Eiot,  upon  tlje  statute  of  H.4. 13H.4.C.7. 

luitljOUt  tbC  dlOlU  inquirend.  it  miffljt  be  IjClD  tBCll, 

Per  Cur':  C!)e  Jnquifitiou  toas  confrrmeo* 


Joinder  of  A£lions. 

Soiracmi  ^erfiis  Kilner.     Pafch.  6  W.  &  M. 

PER  Holt  C.  3!.  mu^t  federal  aaions  are  b?ouD:6t     (  i.) 
fo?  feDera!  Caufes,  tbe  Court  map  compel  to  join  com.  244. 
tbem  in  one,  tuljere  tljep  map  be  loineD  5  but  to^ere 
fetjcral  picas  are  requifite,  as  in  Aflumpfit  anU  Tro- 
ver, tijep  cannot  be  loinen* 

Barton  wrfis  Bartlet.     Trin.  12  W.  5. 

F©2JE  l^crfons  tnere  arrcffeti  upon  one  SLtrit,  anti  put     (2.) 
in  TSail  feberallp  -,  one  of  tijem  non-proflbd  t^e  paintiff  J^*^^"  ^-  ^^ 
fo?  tnant  of  a  Declaration* 

Holt  €.  31.  'Cill  tljep  are  feuer'n  hv  tlje  Declaration,  tU 
mtit  fljall  be  intenaeD  joint  •,  antJ  tlje  Non-pros'  befo?e  t&e 
Declaration  mud  be  upon  m  mtit,  toljicl)  is  joint,  ana 
tbcrefoje  one  Non-pros'  luill  no  fo?  all,  nottDitbftanuino;  tl)e 

feueral  XaiU 

Join- 


390,  J91, 


568 


Jointenants    and    Tenants    in 

Common. 

Ward  'uerfus  Evans.     Trin.  7  W.  5.  Rot.  171 8. 
( I. )     T^  Keplei3in  tljc  Dcfeiinnnt  \m^t$  Coiuifance  as  'Bailiff 

5  Mod.  25.     1    to  C.  H.  anU  E.  I.  aim  fetjS  fO?tlj,  tljat  ^it  Robert  Carr 

s.c.  I  saik.  ,',^  j^^g  ^^f.  f^^j-jj,  jif  tjjg  Locus  in  quo,  &c.  in  jFee,  anr>  5in 
i3j»  Jimentiire  grant  anU  Dcmife  to  C  H.  anD  E.  I.  (anD  tt^ia 
otijets  notii  neati)  an  Snnuitp  of  lool.  per  annum,  to  ht  t- 
quallp  Dii^itJcH  among  tljcm  (viz.)  20 1.  to  eaclj,  Habend'  tte 
fain  lool.  to  tljcin  anti  tljeit  Mi^m  foi  tljcic  liucis,  (viz.) 
20 1.  to  eac!j  of  t|)cm  itfpcSiijelp,  anu  to  fte  iffuinff  out  of 
tOc  Locus  in  quo,  &c.  auD  tijat  Ijc  Din  futtbct  gvant,  tljat  if 
anp  one  of  tf)e  fiiJE  nifo,  tfje  annuitp  of  20 1.  papa&Ie  to  fucij 
fljouin  be  pain  cquallp  to  tlje  otljei*  foui*;  anU  fo  ifttoo  tiieD, 
nnn  if  tf)?ee  tien,  t&at  tlje  ttoo  @iiri)itio?0  fljoulti  ijaiie  50 1, 
caclj,  but  tljat  tljcrc  fljaU  tie  no  <gur53it30?  of  eitijet  of  tl)eii: 
partiS ;  anti  fartljer,  tljat  if  anp  Part  of  t!ji0  iucrc  arrear, 
tljat  tljep  migljt  niftrain ;  Virtute  cujus  tlje  fiU  toere  feifeD  of 
tlje  ^nnuitp  of  20 1.  eacf) ;  anti  bcinu  fo  feifen,  tb?ec  of  tbem 
tiicti,  anti  tljat  tljcic  parts  furuitjcu  to  tl)e  ttoo  liuing,  anH 
tbat  tlje  annuitp  teas  in  arrear  fo?  federal  ?ears,  tlje  ar- 
rears l3efo?e  tl)c  Deat^,  aim  fince,  amounting  in  tlje  tuljole 
to  2200I.  ann  fo?  40 1.  tl)e  Defentiant  makes  Conufance* 
€0  tljis  tlje  Plaintiff  plea5S  in  TSat;  on  toljiclj  Jffue  is 
foincn,  tu&iclj  is  founti  fo?  tl)e  aijoioant*  Botii  it  toas 
iiioDcn  in  arreft  of  3JutJgment,  t&at  tljis  is  no  goon  Conu= 
fance,  becaufe  tlje  Dcfentiants  are  Cenants  in  Common  of 
iljiS  annuitp,  anti  tljcrefoje  one  donufance  cannot  be  mane 
fo2  l30tl),  tnit  it  ougljt  to  lie  feueral  fo?  eaclj  of  tl)em*  "STlje 
pnlp  ©ucflion  is,  if  a  joint  Conufance  can  be  maoe  fo?  Ce- 
nants in  Common^ 
Jutigment  teas  gitien  Hill.  10  w.  3.  per  Holt  C.  3',  tlje 
5/,*"" '""'  (:<Ilo?tis  equally  to  be  divided  cannot  mafee  a  Ceuancp  in 
^^-  by  the  Common  in  a  Dceti,  tljouglj  tl)ep  map  in  a  mill ;  ann  tlje 

Wa?d  °!r/«;  2:(Il0?tiS  to  have  and  receive  20 1.  a-piece,  are  an  explanation 

liverard.      ^otu  t\)t  ^oucp  ou  Ecccipt  is  to  bc  tiiftril)utet>,  (viz.)  fo 

muclj  to  one  ann  fo  mucl)  to  anotljer,  but  no  not  feDer  tlje 

<J?2ant  no?  tlje  Ecnt ;  fo?  it  i^  not  fcveral  Rents,  no?  feveral 
2  Grants, 

^ 


S«lk.  390, 


Jointenants,  fcfr.  ^6p 

Grants^  biit  oite  Ecitt,  aiiH  oiic  (55?ant  iinnfijineii*    3if  tfjep  *  Ro"-  Abr. 
mtc  Ccnants  in  Comment,  tfjcii  cacfj  of  tljem  muft  nuoiu  fieon.is;. 

dc  quinta  parte  Of  lool.  aUO  UOt  fo?  lool.     Jf  one  Copni:=  i  Cro.  :59.° 

ccncr  grants  a  Ecnt  of  loK  fo|  €qimlitp  of  J^artition  to  cro.  ehz.. 
t;c  or\)zt  ttuo,  (viz.)  lol.  to  tljc  onc  ratn  lo  1.  to  tlje  otijcr,  3  mo^  L?. 
titcu  Ijane  but  one  Ecnt;  ano  tlje  (viz.)  10  but  e,tpIannto?p«  ?  co  -,9. b." 
X  iniK  169.  b.  iDfjiclj  Cafe  iss  not  to  be  Diftiniyuifljen*  '   ^^'^^'^' 

aiiB  Holt  €*  3'*  faiD,  3[f  a  ^an  gcants  ttuo  acitsi  to  A. 
imti  B.  habcnd.  oiic  Scce  to  one,  ann  tfje  otfjce  3cte  to  t&e 

Otijet,  tljC  Habendum    ig    UoiO   anD  repugnant*     Hob.  172. 

anU  fo  Ijcre,  tuDcrc  tlje  <5p?anto?  Ijas  gtanten  one  Kent;  it 
(0  repugnant  to  tlje  ijcrp  Mom  of  tlje  «^?ant  to  mafee  it  fc* 
Deral  ^^mm  of  federal  Eents* 
3iutigment  fo?  tlje  atjotoant* 

Fifher  o^^r/^i  Wigg.     Hill.  IlW.  j. 

Lant!0  tuere  furrenUereo  to  tlje  afe  of  tlj?ee  Petfons  anU     c^.) 
tljeir  igjeirs,  equallp  to  be  DiDiDeo  betuieeu  lljem  anU  i  s^'k.  j^t, 
tijeir  l^ei'rei  rcfpeaiuelp :   3nti  tf)t  ducftion  tons,  Uiljetljer  '^^' 
tlji0  UiaiS  a  Cenancj)  in  Common,  0?  a  JointenancjJ  t 

Holt  C*  J^  belD  it  a  iiointenancp,  fo?  tljc  Ulott}^  equally^ 
&c.  impo?t  as  muclj*  Jf  a  ifecffmcnt  be  maoe  of  LanOiS  to 
A.  ann  B.  equuilp  to  be  oiDiDeo,  tljep  are  Jointenantss  ^  fo? 
tljcj)  Ijaae  tlje  lann  bp  one  ^itle  ano  Cftate,  ann  equally  to 
be  divided  impo?t0  nbtljiuff  but  iD^at  mas  impUeO  befo?e : 

Xut  if  it  be  to  A.  anO  B.  Habendum  one  ^OietP  to  A.  ann  »  I"ft-  >3i 

tlje  otljcr  to  B.  tljcp  are  Cenants  in  Common,  becaufe  tl^ep  L^oo"^^"^" 
IjaDe  federal  Cities,  ano  tljere  muft  be  feberal  liberies;  3  uv"!'?-;. 
tljouglj  if  it  iuere  Habendum  ten  acres  to  one,  ann  ten  to  t^e '  ^"^  '94- 
otljer,  it  luoulti  be  boio  fo?  Ecpugnancp*    as  fo?  tbe  ©IIo?n  \  iTo'n.% 
divided,  tljat  Hoes  not  impo?t  a  Ccnahcp  in  Common;  fo?  'Leon.  nj. 
tftere  tlje  poireffion  muft  be  entire,  &  pro  indivifoj  ann  to  ?^ro'/!„ 
nibine  toouin  be  to  neftrop  it*    ann  tljougb  Cenauts  in  5  Rep.  39* 
Common  Ijoin  b)»  feberai  Cities  0?  Eigljts,  pet  tlje  poifef^  ^  Rep.  104. 
Con  of  one  is  tlje  PolTcflion  of  tljc  otljer.    a  Debife  to  tina 
ann  tljeir  JJjeirs,  cqunllp  to  be  nibinen,  luas  fo?mcrIi'  loolten 
on  as  a  3!oint=€ftate,  nolo  inoecn  it  is  an  €ftate  in  Com« 
mon,  not  bp  jFo?ce  of  tlje  CDao?ns,  but  tljnt  it  appears  to  be 
tljc  intention  of  tlje  Partp,  tljat  tbere  fljcuin  be  no  €)urbi-' 
bo?fljip.    laftlp  Ije  fain,  Iiointcnants  lucre  faboureO;  fo? 
tlje  JLaiu  lobes  not  fractions  of  Cftates,  no?  to  nibine  ann 
multiplp  Cenutcs  ann  Serbiccs* 

5  B  imt 


po  Jointenants  and 

I  Roll.  Abr.  Q5„(  f (jp  of|j«j  3iunges  Odti  t|)i0  a  Cenoncp  in  Caumion, 
5Cro.4,4,  bp  Ecafcii  of  tlje  :?ntcnt  of  tDe  parties ;  anb  fniD,  tfjat  it 
Poph.  125.    lyao  Ijcrc  in  t!je  Cafe  of  an  Ofc,  tuljicO  nuift  be  conftrucO 

ftatc* 

:jitti5ment  uwis  ffiucii  nccojtsinn;  to  tl)i&  ©pinion  of  t^e 
otljct  itimce^* 

Turkerman  'verfus  Jeoffrys.     Pafch.  6  Ann. 

(3)  '"piacfpafg,  anti  a  g>pccial  CTetnia*    Clje  Cafe  toa^,  t^at 

'^J^i"". '^a.-  X    A.  being  fcifctJ  in  JFcc  ncuifcn  W  Lnnns  to  l}i$  mo 

ft!uc  to  his  Bkcts  Jane  ant!  Elizabeth,  fquaU)>  to  be  nibioeti  bettoeeii 

twosiiicrs  tijem  tJurino; tijcic  Liurjj,  ano  after  tlje  Deceafe  of  tljem  ttuo, 

litl'^h'^df.  f'J^"  ^0  f^J<^  'J^fif^  of  J^"^>  J^'^'^  ^^f^>  ^•^"'ff  Elizabeth:  ailD 

nnVL^fc,  e-  tljc  Cincftion  U)a0,  e<mjetljet  Jane  anti  Elizabeth  luere  31oin-- 
quaiiy  to  be  fenantSj  bp  tlje  OHill,  o?  luljetljet  tljc  |)cic  of  Jane  fljall  IjaUe 

twcen  rh<^;  t&C  ^OlttP  nolu,  libinQ:  Elizabeth  ? 

and  after  the      Eyrc  f02  tljC  J^Iaintiff*    Elizabeth  fljall  fjOlU  it  tUltinQ:  l)tt 

fhem'^ofhc  ^^^^•■>  ^^^  ^f  »^  ^^^  ^'i  OTenancpin  Common,  pet  Elizabeth  fljall 

Heirs' of      f)iiije  tljc  lantijs  bp  map  of  crofs  Eemaintier,  3  Co.  37.  b. 

>«.;  held  -^ut  3i  DO  tafee  it,  upon'tfje  Mom  of  tijc  ©Ilia,  tljat  tljep 

ItShiZietb  tuere  3!cintenant0*    3ft  is  true,  if  a  $59an  liebife!3  W  InnHiS 

wercjointc-  to  tuio  equalip  to  be  tJiniricti  between  tljem,  tljijs  UiouID  be 

Lifc'\nd"hc  ^  '^Enancv  in  Common,  not  bp  ei:p?efj3  mo?ri£i,  but  bp  t&e 

Fee  'to  the    ConffruSion  of  tlje  intent  of  tlje  Ceitato? ;  fo?  fucb  moto^ 

Heir,  of     f,^  ji  2:)ceti  tuouin  mafee  a  S'Ointcnancp,  becaufc  tljcfe  2iKo?ti!S 

loTa'krdu-*''  no  not  mafee  tbe  legal  Diftinaion  bcttuecn  3!otntenanciJ  anH 

rini;  Eliza-   Ccuancp  Ux  Commou*    mui^  are  to  be  conftruen  acco?tin5 

lab's  L.fe.    jg  jjjg  3^ntent  of  tlje  $^al?et ;  ann  Ijere  it  tioeis  appear  tljat 

t&e  Ccffato?  DiU  intenn  tljcp  fljotiin  be  3iointenantiS,  ann  tljat 

tljerc  fljouin  be  a  S)urliibo?fljip,  fo?  tlje  rigljt  Jl^eirs?  of  Jane 

toere  not  to  tabe  'till  after  tlje  Deatlj  of  Jane  ann  Elizabeth, 

ann  tfjen  tftep  mere  to  tal^e  tlje  ©Oljole,  ann  not  tlje  Si^oietp; 

fo?  if  tl)e  i)eir£i  of  Jane  tucre  to  tafec  a  $^oietp,  tljat  tuou'in 

Ijabe  been  etp^eflTen  fomctoljere  in  tljc  ailill;  but  as  tU$  Cafe 

f0,  if  tuc  no  not  conftriic  t&isi  a  3!ointenancp,  tlji0  miff&t 

neuer  tafee  €ffes,  fo?  if  Elizabeth  ijan  nien,  libing  Jane,  tljg 

I83eir0  of  Jane  couin  not  take  -,  ann  if  tljep  uin  not  tafee  eod. 

Inftanti  tljc  particular  Cftate  netcrmines,  tljep  fljall  ncbec 

tafee*     Archer's  Cafe,  i  Co.  66.  b.  67.  a,  &c.    TBut  tljOUfflj  it 

torn  a  Ccnancp  in  Common,  pet  it  mulf  be  connruen  a  crofjS 
Eemainncr,  to  make  goon  tlje  Intent  of  tlje  W\L    2  Jones 

172,     Raym.452.     4LeQn.  14. 

5  Pejigelly: 


Tenants  in  Common.  371 


Pcngelly:  CfjC  C2l0?ti-5,  equally  to  be  divided,  cari'P  fl  Ce-- 

nancp  in  Common,  cinB  futifcqiicnt  mains  fljiill  not  alta* 
tljc  ^^nntt  .It  loasJ  objeScn,  tljnt  tfjc  llcmninnci:  coulti  not 
take  'till  botf)  locrc  tican  ^  tljcrc  is  no  li)?ciutiicc  in  tljat,  foj 
tfjen  t!)C  l3cic  of  tJjc  r^c^ifo?  fljoulD  fjr.uc  it  In'  S^cfccnt ;  in 
tfje  mean  ^ime  a  Cenancp  in  Common  ijs  a  better  PaoDi^ 
fion  fo?  f)i£i  Biecc0  tljan  a  Jointcnancp*  '^(jere  can  be  no 
implication  of  cvofs  EemainncrjS,  but  as  tfje  Cffateis  fall 
tljep  come  to  Ijim  in  Ecmaiiiuer*  3f  tljc  DeDifo?  intenUen 
to  Ijabe  tijem  go  b))  ^urljiijo^njip,  Ijc  luoulD  Ijaue  none  fa 
ijitreaip,  luitljout  fioinn;  about  bp  Oiap  of  crof0  EemainHei:, 
Cpere  if  tDe  £50oictp  of  Jane  fljoulD  qo  to  Elizabeth,  tljat  tuill 
l)c  a  Dift)Ctifon  of  tfje  j^cic  at  Haui  pro  tanto,  UJljiclj  10  not 
to  hz  tone  luitljout  crp^efis  2ino?H0» 

Holt  C.  ?.  '2DDe  Eeafon  tufjP  tlje  CS^lO^HiS,  equally  to  be  di- 
vided, U\  a  Will  make  a  CenancD  in  Common,  i0,  bccaufe 
it  10  taken  to  be  tlje  Jntent  of  tlje  Debifo?>   anD  noto,  fince 
tljefe  Uiopi)  tio  not  ncceifai-ilp  implp  a  Cenancp  in  Com-- 
inon,  anD  tbat  tlje  3intent  of  tlje  Debifo?  feems  to  be  otljcr-- 
tuife ;  bp  tljc  fubfequent  Qllo^bS  it  oun;Ijt  to  be  conftrueo 
acco^binjjto  Ijis  3fntcnt,  toljiclj  feems  to  be,  tljat  tljcp  fljoulD 
enjop  tlje  lLanti0  toljiltt  tijep  libeD,  anu  after  tljcic  IZ^eceafe 
to  tlje  ^eic0  of  Janej  you  IjajarD  tljc  Debifeif  pou  make  it 
a  ^enancp  in  Common^  fo?  as  $^?*  Eyre  faps,  if  Elizabeth 
ijao  nieD  firft,  luljat  tooulb  become  of  tbat  ^oitt^t  fo?  a 
contingent  EemainDcr,  tljat  cannot  take  Cffeft  toben  tlje 
particular  Cftatc  netermines,  ie  boin*    ^uppofe  Elizabeth 
Ijaii  HicD  leabing  Jffut  a  @on,  libing  Jane,  if  t^at  batJ  been 
a  Cenancp  in  Common,  tbe  ©on  of  Elizabeth  fljouio  Ijabe, 
tnbiclj  is  Direftlp  affainft  tlje  Jntent  of  tlje  Debifo?,    as  to 
?)abe  it  a  crofs  Kemaintipr,  it  is  an  auktDarH  fo?t  of  a  Cbing* 
Clje  Cafe  of  Holmes  ano  Meynell  ijas  pjcbaileU,  ann  ifS  not 
fit  to  be  (lirreti  noto* 

PoweU  %  Cljat  Cafe  neber  toent  nolnn  toit^  me,  tljougft 
afflrmeti  in  a  GSIrit  of  €rro?;  anD  31  Ijabe  l)eatD  learneD 
laeople  fpeak  againft  it,  2f  tbis  be  a  Jointenancp,  it  toill 
anftDCr  t^e  toljole ;  Cflatcs  are  not  to  be  raifcD  bp  3implica' 
tion,  unlefs  tbat  implication  be  neceltarp. 

Holt  C.  3!*  ^inte  tbe  statutes  of  ailillS,  tbe  intent  of 
tlje  Dcbifo?  ijas  been  tbe  Rule  fo?  Confiruaions  of  Cidiills, 
ann  Moin^  neceffarp  at  common  ILato,  as  l^eirs,  are  not 
necelTarp.    Trin.  prox'  it  teas  atJiutigeu  to  be  a  Jointcnancp, 

per  Cur'. 

IRE- 
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Co0t  wrfus  Lynch.     Mich.  lO  W.  ^. 


5  Mod.  411.  f  H  ^  P^  iSTiucftion  in  tljis  Cafe  tons,  tmtttfitv  aSlutiff^ 

s.  c.  I  saik.       I       jupiit  jjjvten  ijecc  (B.  R.)  upon  a  mxit  of  €rro|  on 

^  I       a  Jungment  in  Ireland,  couID  be  erecutcO  in  Eng- 

-■"     land  fon&e  Colt0  .^  f  0?  t&ot  (Ececiition  Ijau  been  ta* 

fecn  out  affninft  tlje  Partp,  Vo\)0  tarn  l)ttt  in  England. 

Holt  c*  3*  ^fjatebct  IJuDffincnt  tbe  Court  giijes  Sere 
nuifi  be  erccuten  in  Ireland,  i^^ere  can  be  no  Teftatum  0a 
into  a  f  o?eien  Country  -,  tljc  ojiginal  :jun(jment  being  ijitjeit 
in  Ireland,  ujcuIO  vou  ececute  a  autJjjnient  bj?  piecemteal  ^ 
Siljall  j)ou  cj:ccute  an  acceffo?p  part  of  BluDjjm'ent,  tuljen  tlje 
principal  ^uDgmcnt  cannot  be  ej:ccutcti  fjetc  f 

Rokeby  3*  €recution  nutft  folloto  tlje  Bature  of  tfje  o?i< 

ginal  asion  ^  anD  tf)is  Court  is  to  fenH  a  Mandate  to  tbc 

JuUges  in  Ireland,  to  fce  tijat  tf)e  3ut>D;ment  tofticb  tnasi  giteit 

Ijere,  be  put  in  €tecution  tijcre. 

Holt  C.  31*  3  am  of  ©pinion  tbat  tW  €i:ecutiott  ougbt 

to  be  fet  aflUe*     Et  per  Cur' :  a  Superfedeas  UJent,  quia  er- 
ronice.  &c. 
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Annefley  ^erjus  Dixon.     Trin.  5  Ann. 

(  I-  )  rnp^ D3 ©  Cafe  m$  arffueD  ms  Dap  bp  tbe  atto^nep 

Lands  joid  ■       <^ct\tti[\  fo?  tljc  Plaintiff  in  Crro?,  ann  ije  tijougbt 

«cs  under  ■       t&^  piaiutiff  ftoulU  IjoIH  uutiec  tfje  Citle  of  m 

the  Aa  of  -^     Cruflees ;  fo?  elfe  it  tuouID  be  Derp  mifcfjieuoug,  if 

ItScd  ^^^^  ^^^  Cruftces  mt  none  bp  jro?ce  of  an  aa  of  Parlia^ 

though  the'  ttient,  fljouio  be  all  unrabelleu,  ann  tbe  Purcbafo?^  bau^ 

fame  were  no  ffitTartantie^,  no  p?obifionfi  no?  Cotienantis  but  tbis^a- 

SrtheRe-  tberefo^e  it  toais  plainip  intennen  tbeic  Citleis  ibouin  not  be 

bellion  of  5  ijtl'. 

J  68  8,  were 

recovered  in  Ejcament  by  the  Proprietor,  «nd  the  Judgment  «ffirnjed  in  England, 
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litiffatcu  no?  contefieD ;  niiD  it  tijc  parliament  niD  I'ntenti 
to  leaijc  Eoom  fo?  nnp  pctfon  to  contenn  tljcit  d'tle,  tljcn 
t^ere  Uioum  be  fomc  p^ouifion  in  Cafe  of  €Wctioi\,  but 
i)Ctc  ijj  no  fuel)  €:ijino;;  tijerefo^c  3i  Oope  ifjefe  purcfjaferp, 
iDljo  i)a^c  ffiDcn  tljeic  C^onep  upon  tIjc  ijioijeft  ^ccuiitp  of 
tljic  Bation,  fijan  not  lofe  tfje  'Benefit  tljeieof  iuitljout  i\e= 
xompence :  3nfl  if  tljis  33  cou!5  be  fo  intenOeti,  it  Onn  been 
nianc  in  uain,  fo?  toe  coulU  nebet  finn  Puccfjnfec^;  fo?  no 
^an  tooum  hu^  a  litigious  Citle,  luitOcut  fomc  collateral 
@)ecucitp*    3!t  is  obfeacn,  tijat  tljijs  io  an  crtrao?tiinar)> 
poluec  i  it  10  fo  toitljout  ClueHion,  but  toe  Ijane  feen  asi 
great  potoerjs  ijiuen  bcfo?e:  %o  is  tbe  plantation  as, 
,lpljereb}>  tlje  to^olc  plantation  is  icften  in  Cruftees.    Sua 
Curelp  it  toas  lierp  neceffarp  to  ii(,i\3C  fucb  a  potocr,  fo?  pa-- 
ptffs'neber  toant  Deeus  anD  p?ibatc  <©ettlements  upon  Oc= 
cafion  to  triimp  up,  toljiclj  is  berp  frequently  none  bp  tljentj 
tberefo?e  toi^en  toe  confiber  tljc  great  potoer,  tben  toe  nuift 
at  tlje  fame  Cime  confiDer  tlje  Bature  of  tlje  Cbinff*    Cljis 
€afe,  nnu  tlje  (gncourapment  it  Ijas  met  \m%  Ijas  alarmen 
a  great  manp  purcbaferS;  nnD  if  tbe  p?ocecDino;s  of  tlje 
Cruftees  be  unraijcncD,  toe  Hnoto  tljat  toill  be  of  Derp  ill 
Confequcnce,  but  toe  bnoto  not  toberc  it  toill  flop.    Clje 
^niquitp  of  tOiS  Cafe  appears  bp  tlje  g^pecinl  Oernia,  nnn 
tbe  partialitp  ufcD  in  tbis  Cafe ;  fo?  if  anp  fl^ueffion  arifegi 
about  Inntis  DepenUinrj  on  tbe  aa  of  €)'ettlement,  if  tbe 
ILanDS  toerc  fcifeu  ann  fequefteren,  tbcp  neber  toill  aomit 
anp  S)pecial  Oertita,  tbougb  tbep  toill  gibe  a  Xill  of  Crcep= 
tionS,  tobicb  fignifics  notljing,  fo?  being  feifeb  ann  feque= 
fteren  makes  a  Citle  toitb  tbem  not  to  be  controberteb  j 
anB  3  take  tbe  Jntent  of  tOiS  28  of  parliament  toas  fu 
Ijere,  tbat  tbe  Decree  anU  3!uligment  of  tbe  draftees  fl)ouia 
be  final,    '^bcre  tocre  ttoo  ©bjcsions  mabr-,  firff,  ©Ilbctbec 
tbe  Cruffees  b^ti  Potocr  to  netermine  tobat  toas  beficn  in 
tbemf  'Seconnip,  (LtUjctber  auj)  perfon  coulD  claim  an  3:n- 
Ijeritancc  .-^   Ss  to  tbe  firtt  Point,  2t  i^  plain  tbep  bat",  bp 
tbe  tobole  Ccntect  of  tbis  M  of  parliament,  a  potoer  to 
determine  tobat  toas  ^eKetJ  in  tbem ;  firff,  bp  t\)tit  Potoer 
of  fummoning  all  perfons  befa?e  tbem,  &c.  anb  fo?  tobat.** 
3it  toas  furelp  to  enquire  into  tobat  €nates  toere  ti)z  fc?feitiny 
perfons,  ano  tobat  belonged  to  tbe  late  l^ing  Tames,  H)iz\) 
toere  alreatsp  ijeftcD,  antJ  to  regiffer  in  15ooks,  to?  tbat  pur= 
pofe,  fucb  Cffates  antJ  3intcrens  fo  Deffeb;  tljen  furdp  tbep 
are  to  netcrmine  tobat  is  toencb  -,  fo?  31  kncto  not  tobat  5:(iiO|DS 
coHlo  be  inbenteti  to  gibe  tbem  fucb  n  Potoer,  if  tbefe 
OlojbS  toill  net  tio  it,  tobicb  are  in  tbe  M  fo.  17,  18.    Snti 

5  C.  tbis 
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tills  Ciaufe  (6  tfje  iTcuntJation,  anti  tlje  Eeff  arc  oiili>  ftib-- 
fei-\jicnt  iinti  nii-eftc^P;  nntJ  if  tfjcp  (jnti  not  \pomt  to  Deter- 
mine, teljp  lljcuio  t!)c  CIlo?r!  determine  be  in  tftc  fauic  (Jlniife, 
fo.  2  1.  tljcn  tijerc  is  (Sncournrxcment  to  anp  juifco^ero^e,  to 
luijom  tijc  Cf)ief  ©oijctno?  of  Ireland  tuns  to  Qi'ot  ^otic^ 
on  tijeir  Certificates  ^  unD  if  tfjey  coiiiu  not  neterminc  fucij 
siifcotjeries  lasljen  n^aBe,  tijen  t&e  Ecucnue  of  Ireland  luasi 
to  be  ixilien  fo?  notijinn:.  Jt  unsS  alfo  be  intenDeD  tfjat 
(^?*  dTxod,  tlje  Icffoi  of  t(je  pKiintiif  in  tlje  o^ityinal 
asion,  ijau  fuiBcicut  Botice  acco?5inr!;  to  tlje  aa ;  anD  hc-- 
fit5cs  tfjat,  Ije  daiineti,  am  Ois  €iaim  toas  DirimfTen  5  ano 
Co  bp  tfje  c.r{3?efs  ULlom  of  tfjc  9ft  fje  luas  concumen ;  and 
tOe  Cruftces  tnere  JuHges  of  Eeco^ti,  anu  tijerefo^e  it  nutlt 
be  iutenuen  tijep  DiD  tigljt,  acco^Dino;  to  tfjeir  Dm^y 
if  tlje  Contrary  Bees  not  appear  -,  tljen  tlje  CLIntier^lelTeeis 
ana  jFarmers  tuere  compeilen  b^  tijis  9a  to  pap  tljeir  EentsJ 
to  tlje  Eruftees  -,  tuljictj  couin  not  0?  luoulD  not  be,  if  tlje 
€:ruffees  6an  not  n  gooti  Citfe  bp  tijeir  Determination, 
9o:ain,  c6c  Cruftces  bp  ttjeir  (KLIarrant  coulQ  compel  %\)t-- 
riffs  to  gibe  13ofrenion  to  tljeir  (Llennees.  anu  fo,  upon  tljc 
toljole  $|3atter,  if  tlje  t2:rurfees  IjaD  not  l^oiuer  to  netermine, 
tljis  vuljole  as  IjaD  been  botfj  unjuff  ann  nupto?p* 

9s  to  tlje  otljer  Point,  tuljiclj  luas  an  ©bjeftion  matie  b? 
Serjeant  Brodcrick,  tljat  tljis  9S  tiiD  not  allotu  anp  Perfoit 
to  claim  an  Jnljeritance,  it  10  certain  tljat  anp  Perfon  tolja 
claimen  tlje  ^nljeritance  nn'uljt  come  in  on  tlje  ^ummonioi 
nnn  p^oeectiinKS  of  tlje  Cruftees,  0?  elfe  tljep  mijyljt  claim; 
fo?  in  tlje  claiminD;  Claufe  tljcfe  (Kio^QS  are,  or  any  other  E- 
ftate,  auD  furelp  tljat  fljall  ettenD  to  an  eitatc  of  Jnberi-- 
tance.  Z\  tljinlt  tljat  tljis  Gentleman's  Claim  Ijabins  been 
fully  l)earD,  ant>  Ijis  Citle  UcterminetJ  accoJbino:  to  tlje  $^e-- 
tljotJS  p?efcriberi  bp  tljis  9(t  of  parliament,  tljat  tlje  p?e- 
tentien  neto  founti  'vEitle  fijouio  not  babe  been  alloiueti  to 
.  be  iTiben  in  CbiBcnce.  Cljcre  is  a  fault  in  tbe  ©pedal 
ClertiiS,  fo?  bv  tlje  9S  Eiffljts  of  €ntrp  anb  Eigljts  of  Ac- 
tions arc  giben  to  tlje  Cruftees,  anu  tbep  onlp  finli,  Cljat 
tbe  late  l^ino;  James  luas  neitljer  feifcu,  poflfelTeii  0?  interelt- 
en,  0|  anp  one  to  Ijis  dfc,  0?  in  Cruft  fo?  Ijim,  at  tbe  Cime 
of  Ijis  accenion  to  tbe  Crotun  ^  but  Do  not  fap  tbat  be  IjaD 
not  citber  Eigljt  of  Cntrpo?  Eioijt  of  9Sion,  as  tljepfljoulD 
Do* 

'  ^ir  John  HoUis  fo?  tljc  iDcfenDant  t  Jf  tljere  be  an  9a  of 
parliament  to  fell  JLanbS,  anD  tbere  bappens  a  Difputc 
about  tlje  Citle,  is  not  tbis  to  be  trieD  at  tbe  Common 
•laiu  f  %o  luljetljer  a  ^13an  be  a  Xninkrupt,  anD  tubat  toere 
5  IJJSi 
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ijis  jlLantJ^,  is  truible  at  laiu ;  fo  Mjnt  effatr s  bcloiigcn 
to  attainteti  pcrfon^,  aiiD  U)ijat  to  tJjc  fate  ii^.ing  James,  ig 
ttiaiiJc  tjp  a  Jiirp;  ann  tljis  M  of  PiUiinmcnt  Ugco  not  bp 
r,rp2Cfs  MIo^Ds  altcu  tlje  Haiu  in  tJjat  Point,  auti  me  fijaU, 
!J  ijopc,  giUE  it  no  cquitaWc  ConffcuSioii  agaitif!  Magna 
Charta,  bccaufe  tl>e  XicUmi^  Clnitfc  ticc0  cnii'  lyiiic  tljcra 
l-*)otoci;  to  fell  fucD  €ftntc0  -,  it  nusff  be  allovoco  tljat  'tiiuis 
lueil  Done  of  tljc  Crtiftccs  to  fcU  fuclj  €ftatr0  as  lucre  Iscff- 
CO  lit  tfjejU;  i'Ut  3  Mk'iit  tfjat  no  Q9an  Uiiil  fay,  tfjat  tDe 
Cniftees  migijt  fell  tuljat  LanU  tijep  tijciuTijt  fit,  toljiclj  tlje 
j^atliamcnt  Bin  not  tljinh  fit  to  Qi'ot  tCcni  -,  31  l^noiu  tJjat 
fo?  tljic  Ecafon  tljat  $ia  luas  tJjen  anD  fincc  iij)  feme 
tOoiiDijt  isefcsitje,  but  tl)t  parliament  uioiUO  ncucr  mcnti 
tfje  famc;  tI)crcfo?e  tijc  €iueftion  bcinix  net  Ijcrc,  luljat 
cuffiJt  to  be,  but  lubat  is  tljcir  pciuer;  as  31  taae  it  bPtfjis 
aa,  it  is  liUe  tije  poluer  giuen  to  Connnifiloncrs  of  loank^ 
ruyt;  fo?  t!)E  €ruilees  coulD  netjer  bi'  tljis  ^n  Determine 
anp  'Cijiuff  fummarilu,  but  luljat  Uias  ucfrco  in  tfjem,  lubicfj 
IS  no  mo?e  tban  toijat  Commiflioncrs  cf  ISant^rupt  can  no; 
tlje  CommilTioners  of  OSankrupt  cannot  fell  tili  tijep  knoiu 
toijat  tl)ei>  Ijaise-,  no  nto?e  couiD  tfie  tlDruftecs;  fo  if  luc  con- 
firicr  airtlje  po&ec  jjiticn  to  tIjc  Cruffces  bp  tljis  as, 
^luill  appear  to  be  juft  equal  to  tlje  potoer  ^i'oh  to  €om= 
mifiloners  of  XanUritpt*  ail  tljc  f02feiteB  dilates,  &c.  lucre 
bp  t!}is  ^a  UeficD  in  tfje  Crufiees ;  but  tlje  aa  nio  not 
tOerebp  nctermine  Uiljat  ^ftatcs  lucre  fo?fciteti,  &c.  no? 
tuljo  luas  attaintcD  -,  as  to  tfje  Cncouragcmcivt  to  tiifco-- 
ueroJS,  tljat  maKcs  nctyino:,  becaufe  tljc  Difccucrojs  lucre 
not  to  be  paiD  till  Difcol^crp  luas  Determines::  -,  anD  if  tfje 
lanDS  lucre  in  tfjcm,  tfjcp  miBljt  conbcp  tbcm,  anD  giue 
COacrants  to  €)ljeriffs  to  put  parcfjafcrs  into  PoircOion. 

€>econD  Pointy  'tis  true,  tijat  Cfiates  of  In&eritance 
tuere  to  be  claimeD,,&c.  bp  tl)is  as,  but  tljat  luas  onlp  to 
be  bp  tlje  £Ilo?DS  anD  €<enfe  of  tfje  aS;  Eeucrfians  o?  E^-- 
iiiaiiiDers  upon  particular  fojfcitcD,  &c.  diatee,  o?  a!ip 
3ncumb?anccs  o?  cCijanjcs  upon  tijeni;  fo?  befiDcs,  luljat 
€)enfe  couiD  tljcre  be,  if  ebcrp  Q5an,  lufjo  IjaD  an  Cfli.tc  in 
ifee--fimple  in  Ireland,  fljculD  be  obliircD  to  claim  Ijis  ©Hate 
"befo?e  tljc  Crufrees,  tljo'  Ije  anD  Ijis  afjce(to?s  locre  in  poO 
feflion  nei^er  fo  iontS;  anD  tljcn  luoulD  it  htin  tljcpolucr  of 
Crufiees  to  Determine  ebecp  Chan's  (CClate  in  Ireland,  anD 
fap  tbep  Did  belonn;  to  tlje  late  l%inn;  James,  o?  to  fo?feitinn: 
pcrfoiiSf  Cl)is  is  fo  great  an  abfurDstp,  tljat  3  tljink  no 
reafonabic  ^an  can  fuppofe ;  anD  pet  tljis  is  our  Cafe,  fo? 
ti)e  Special  accDia  finDS  our  'Sitle,  fiuDS  our  polTeaion  all 

nlonu, 
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nlong,  nno  until  t^cfe  <gfntlcmcn  lucnt  o'ott,  tljere'js  m 
Citic  founD  in  tlje  Ciuftces;,  but  tljeit  oiun  JuDgmer.t, 
tol)ic(},  3  tijinl^,  luiil  Qi^c  none,  fo?  out  Claim  rjiuesi  no 
Citl£  at  alU 

Attorney  General :     Mz   HQXZt,     tljat  ClaimiUD;    0?    nOt 

tininiinff  mnfeeg  notljing  on  tlje  Cnfe,  fo?  t&e  Claim  gfiicjj 
no  'Citle  ^  31  to  not  tljinU  tljc  IP^atitp  faetuicen  tlje  PoUiec 
of  Ci'Uftccjs  ann  of  Commiffioner^  of  Xan^rupt  tuill  SolD, 
fo?  tljc  fo?mcL-  Ijaije  a  pouier  to  Hctermine,  anU  tljeu  t9 
fell ;  but  tlje  latet  Ija^e  onlp  a  Poloet  to  fell* 

Holt  C.  31*  !J?s  tljere  anp  Cljinff  uelten  in  tlje  'STtuflceiS 
but  tl)ofe  lanUsi,  &c.  luljiclj  Uiete  fo^feiten,  anU  tljofe  luljicb 
tjin  belouff  to  j^ino;  James?  @)urelp  nO;  tljen  'ti^  reafonablc 
fo?  tlje  Ciuftee0  to  Ijatje  poluet  to  fenn  fo?  Perfonjs,  pa» 
pers  anH  Eeco?tijj,  to  reriuce  tljefe  jfo?feitute0  to  a  Cer« 
tnintjj ;  but  furelp  t&nt  cannot  fap  anp  ConffruSion  be  in» 
tenticD  a  poiuec  to  tljem  to  cetecmine  toljat  Cftate,  ann 
teljat  lanus  luere  in  tljem,  anH  toljnt  belonffeu  to  otbet 
pctfonjs  toljo  DiD  not  forfeit ;  but  'tig  reafonable  t^at  t&ofe 
tuljo  Ijan  3ncumb?anceiDi,  &c.  Keuerfionsi  anU  EemainHeriS 
en  particular  fo^feitcD,  &c.  Cftateg,  fljouin  clainu  3i  tbink 
tlje  jf inninjj  in  tlje  special  Cleruia  goou  enouglj* 

Powell  3i*  giurelp  tlje  ueffinff  Claufe  DiD  bett  no  mo?c  in 
tljc  Crufteeg  tljan  lubat  tuaiS  fojfeiteH,  oi  Uiti  belonff  to  tbe 
late  H^inij  James,  ann  if  tljefe  ILanUg  toere  not  befien,  no} 
tio  bclono:  to  l^ing  James,  tljen  tbep  toere  not  beCen  in  tbf 
CrufteeS;  anu  if  tbep  tuere  not  beften,  tljen  tbep  couin  not 
conbcj)  tbe  fame  to  £idh  Anneily;  ajs  to  tlje  ^ifcbief  to  tlje 
Purcijafet0,  tie  true,  it  map  be  jyteat,  but  it  map  be  a 
terp  creat  Spifcljief  anH  Jniuftice,  if  tlje  €rulteej3  folD  Peo-- 
pie's  lann,  becaufe  tljep  faio  tbep  bio  belong  to  a  fo?feitinff 

Perfon,  O?  to  fi\inJJ  ]ames.  Caveat  emptor.   311  tlje  laublS  Of 

fo?feitino;  l^erfons  are  in  tlje  Croton  h})  tlje  lata  of  tlje 
JLauD,  but  tljen  tljece  muft  be  an  S)ffice  of  information, 
iDljiclj  i0  traberfnble  -,  if  toe  take  tlje  CTommifllon  Ijere  oitjen 
to  tlje  Cruncc0,  a0  to  tljijs  Point,  to  be  in  fiini  of  fuclj 
©flice,  as(  1  tljinU  it  can  be  no  mo?e,  tben  furelp  'tig  auD 
ouffljt  to  be  traberfable* 

Powys  3'*  faib,  tlljat  tlje  ^ifcbief  tooulD  be  fo  great  to 
tlje  purcljafer0,  ann  tbe  greateft  Securitp  of  tlje  Bation  fo 
lElTenct!  tljcrcbj),  tljat  'ttooulb  be  of  berp  great  anb  bange- 
rou6  Confequcnce,  if  tljis  3utigment  floaa ;  anb  Ijc  bib  berp 
muclj  belicbe,  tljat  if  tlji0  3iubgment  ftnnbs,  no  purcbafec 
toill  be  fnfe,  fo?  at  leaft  i  ooo  aaion0  bo  tuait  on  tbe  %i\C'- 
£ef0  of  tW  Cnufe ;  anb  papiftg  mi  ncbcr  tuant  Deebjef 
5  anb 
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nnti  ©cttlcntcnto  to  trump  up  to  fcrDe  tijeit:  Curn,  nun  h\> 
tfjnt  ^eaus  tlji'is  QS  of  l^arliamcut,  luljicfj  teas  Dcfuxncti  fo? 
gooti  (£nri0,  viz.  to  taifc  ^oucp  auD  quiet  tlje  £^inn;t<oui  of 

Ireland,  tUlll  l)A\3t  a  fjUitC  OiffCtCUt  (£ffcS,  viz.    tO  DtCGl^Je 

all  tljofc  tuljo  purcljafcti  uuncc  it,  aun  eufojciun:  almoft  tOc 
J^cople  of  England  to  iji'oc  a  Cat  to  pai)  tljis  93ouct'  back 
fo?  tljc  @uppo?t  of  tijc  ^rcDit  cf  tijc  Batiou. 
Gould  3.  dloulB  fai)  notljiim  till  tljc  ucct  Slrijumeut. 

Annefly  ^erfm  Dixon.     Mich.  5  Ann. 

S31E  Thon:as  Powys,  foi  tlje  jSlaiutiff  iuCtrto?,  i)Oprti  tIjC  (  g.  s 
5ut!ffnicut  \i30ulo  be  reljeifcb-,  foi  tbe  Ciueftiou  is  uoln, 
WA)ttl^tt  Dixon  ijaiiiun;  cntereO  ijis  £!ami,  anti  liemn;  Bif^ 
miiTcB  bp  tlje  d*uKee0,  fljali  be  aumitteD  to  bjuifc  bis  Cieft- 
ment  ann  fet  up  tijc  fame  €itlc,  nno  tijat  a  %mv  fijalt  tcp 
tbe  famclaft  luOiclj  tans  before  fcttlrii  b|j tbe Cir.ftf cs ^  anb 
U5fjetl)eu  nolo  nftci-  t(jc  ^alc  tfjis  luiil  be  abnutterj  nnD  con= 
tro^crtet!,  tuljidj  ougbt  to  be  fcttleD  before  tlic  *^ale^  if 
fucb  a  Cijino;  coulD  be  imagineD  tijcu,  02  tijcre  t)aD  been 
aup  ©?ouuB  fo?  fuel)  an  S^pmion,  I  no  bcliebe  our  M  Ijetc 
J)at>  been  mane  in  bain,  fo?  toe  fijouin  set  no  putcljafers  5 
nnn  fo  tljc  Ipublick  luouin  lofc  uiljat  Uias  nefiiynen  bv  fuclj 
a  beneficial  ^S,  toljicl)  b^ougbt  us  in  800,000 1.  Boto  tljc 
fiXueftian  remains,  Oiibetljec  tijcp  couin  netermine  luljat  lunsJ 
ucften  i  ann  j  tbfnlt  tijep  ccuin  fuom  tlje  Bccemtp  of  tfjc 
'^Tljinn:,  from  tlje  99ifcl)ief  tljat  otljcctoifc  muft  foUotD,  aim 
from  tljc  moi'osi  of  tljc  as  cf  l^arliament  -,  from  t&c  Bc-- 
celTitp  uie  arc  to  confrrue  ass  of  J^arlfament  bj»  tljc  Pre- 
ambles* Botu  by  tlje  Ipicamblc  luc  arc  to  crpea  a  great 
£)eal  of  £9onep'bp  tljc  ©ale  of  tljc  Irifh  jfo?fciturc0 ; 
nnn  IjotD  couSn  tOat  be  erpecten,  if  tlje  Cruftecs  couin  not 
make  a  ^itlc  to  tljc  PurcljaferS;  nert  'tluas  fcafonablc  ann 
necelfarp  tljat  fuclj  Ipomt  to  netermine  tuljat  luas  fo?feiten, 
nnn  uiljat  luas  bcftcn,  fijouin  be  lonijcn  fomeiDljcre,  ann  toe 
hnolu  of  none,  tl)?refo.2e  it  muft  be  in  tlje  CrufteeS;  be= 
fines,  tlje  Cruficcs  tjan  potocr  to  netermine  Jncumb^anccSi 
tl)crefo?e  'tis  mc2e  reafonablc  tljat  tbcp  fljouin  f)abc  ip^oiuec 
firft  to  fettle  fuclj  dilates  on  tuljiclj  tlje  :^ncumb2anccs  tuerc, 
ann  toi)iclj  lucre  fubjcS  to  tije  fame;  Ijoiu  couin  tbep  neter- 
mine tbc  incumbrances,  if  tljep  couin  not  fettle  tlje  lanns 
toljiclj  lucre  fub)CSf  Snn  'tis  not  rearotiable  tljat  tljej>  Ijan 
Ipoiucc  to  netermine  Ipatt,  if  tljei?  cauin  not  netermine  tljc 
ffiHOoICj  bccaufe 'tioas  moie  tcafonable  ann  neceffarp  tljat 
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tf)c  €ruflec0  fljoiun  ijaue  PoUia*  to  fettle  tlje  mwt,  be- 
caufe  tljcj?  lucre  armeti  luitlj  an  ertcno^tiinarp  potuec  ta 
finn  out  tlje  fc^feiten  latino,  tiecaufe  tf)c  fo?fcitinfl:  pecfon^ 
kept  tljeic  DeensJ  anti  Cities,  fo  tljat  tlje  Purcljafers  no? 
eucn  tlje  Cvuftec^  coulD  !)aue  tljem ;  but  tlje  (Llenuee^  luerie 
to  ijnue  a  jjooD  €itle  maue  to  tfjem,  ann  Ijoiu  luill  tljis  lit 
nt  tljijs  Eatef  Cl)e  JpurcljaferfS  tnere  ann  are  fuppofen  to  be 
Engiiflimcn,  anD  bp  tlje  erp?efs  Uloto^  of  tfjat  CIS  of  Ipni^ 
Iianient  are  to  be  p^oteftantjs,  anD  tlje  pcrfons  tljat  fo^ 
feiten  iuete  li^apiff^s  i'^  to&^t  ConCition  arc  futfj  Engliih 
Ii9?otef!ant0  note,  if  tlji0  JiiUsmcnt  fijouia  be  affiinicD, 
luljcn  papiftss  map  be  Juro^gi  in  tljat  fivinpom  td  tijf s  Dap  t 
mt  map  o;uef0  Uiljat  Cqualitp  fuclj  purcljafcrg  toil!  Ijaiie 
tljerc  in'fuclj  Cafe,  ann  m  fenotu  tljnt  iirnomouig  'Bcafljs 
iDill  not  liuc  in  tljat  Ccuntrp;  pet  tljere's  a^'  nuiclj  pcrjurp 
ann  jro?n;crp  tljcrc  a^  in  tljcir  nciuPouriiiD:  CcuntcicS;  to 
p^eDcnt  luljiclj  'tluas  nccctTarp  tljc  ^Icnnccs  fijotiin  IjaDc  a 
ffoon  Citle,  iBljiclj  couin  not  be  if  tbe  €ruftecs  Dan  not  a 
potDcr  to  netermine  tuljat  Uiae  fo?fciten.   tZLljc  Purcljafersji 
bp  tlji0  $ta  tuere  to  pap  tljcir  ^onep  into  tlje  ercljcqucr 
tljcrC)  befo?ctljep  couin  Ijaue  anp  Conucpancc;  ann  bp  tljisi 
aa  tljcp  toere  onlp  to  baue  a  bare  Dtfo  of  Xarpin  ann 
<g)ale,  luitljout  tlje  iifual  (jrotienant^;  toljicb tiui^  tljouglit  ann 
mane  fufficient  h^  tbiis  9a  of  parliament  ajyainlt  all  people 
but  fuclj  toljofe  Claims  tuere  aUotnen  tljem  bp  tlje  Cruftccci  -, 
f)oUj  tljctt  fljall  tljefe  PurcbaferiS,  if  pou  tafee  tljeir  lann 
from  tljem,  Ijaiie  tbcir  $^onep  bacU  f  31  fee  no  ^Oap,  no? 
no  Eemcnp  fo?  tljem  -,  it  Ijag  been  objcacn  tljat  fuclj  Poluer 
toouin  be  cro?bitant  ann  too  great  to  be  ffiucn ;  but  tl)i0 
fiDbjegion  is  of  no  (Kleiffljt,  if  m  confincr  tljat  'ttDill  go  to 
all  Potocris,  to  Junges,  IJuries,  &c.  fo?  fuclj  a  poiuer  mult 
be  fometeljerc,  ann  tuljere  couin  fuclj  a  Potoer  be  longen 
toitlj  mo?e  @>afctp  to  tlje  publicU  tljan  toljcre  'ttoag,  viz. 
in  tlje  Cruffces  toljo  toerc  cljofen  b^  tlje  l^inu,  lo^ns  ann 
Commons  -,  tljep  tucre  tben  fenoton  PcrfonsJ,  tljcp  Ijan  Ee= 
toarns  gincn  tbem,  tuljicb  fecpt  tljem  beponn  Corruption ; 
tbep  toece  on  tljeir  ©atljSj  tljep  toere  not  to  bup  c?  pur- 
cbafc,  0?  anp  one  fo?  tbeir  Ofe,  o?  in  Cruft  fo?  tljcm,  anj> 
Cltate  0?  Jntereft  in  o?  to  anp  ILanns  in  Ireland,  luijicij 
toas  ijcffen  in  tljem  tp  tljijs  aS;  fo  tljat  tljere  tuas  all  tbe 
Eeafon  tljat  bimian  p?unencc  couin  fo?efee,  to  fatisfp,  tljat 
fuclj  Potocr  tna0  toell  rcpofen  in  tlje  Cruftecs,  ann  tljrp  tt^ 
fallen  tljemfcl^cs  fo  toell,  tbat  tljis  is  tlje  firft  Complaint 
iDbicl)  bas  been  regularlp  mane  againft  tljem,  fo  tbat  lue 
ftabe  all  Eeafon  to  be  fatisfien  toitl)  tbem ;  bcfines,  tbe  Com= 
I  milfioners 
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mifliancrs  tofjo  lucre  nt  fird  fent  otjei*  to  cnqtitie  iiito  tOc 
feueval  jFo?fciturcQ,  ntiB  tf)C  (g'^aiitiS  niauc  cf  tljcm,  lulju 
tDECC  to  mCiU  a  EcijiftrjJ  cf  ai(  tlj?  fo^fciten  siiti  otOc!;  €^ 
{iatc£i  in  Ireland,  tufjiclj  iMcrc  to  fae  iieftcn  Dj)  tlji's*  3^,  rouc 
a  fufficicnt  ji^ctiic  to  all  J^erfone,  fo.  17  &  18.  of  tijis  as- 
Ijolt)  coulti  tOrp  nmkc  fuel)  ii  jRfCiilii'  if  tljcp  ^nciu  not,  oz 
couin  not  Dctcrnunc  luljat  tuao  fo^u'citcn,  h  tlje  pcrioiis 
forfeiting:'  Ss  to  tijc  3nciimti,'nncce,  nolo  eiieri'  pcifoii 
ijan  j^oticc  tijat  mns  in  Draiacr  -,  t{)rn  tijc  ne.rt  Cljinn:  to 
Ije  Done  lur.is  to  claim,  fo?  teljici)  tijcp  Jjan  fnificicr.t  (ilinie 
nlloiueti  tijem  hv  ttjc  aS;  but  fjere  'tiuas  olncscQ,  tljat  'tiyas 
Uerp  tarn  t!jnt  Ujc  jutiijmcnt  of  tljc  CruiTees  tljouJn  be  fi^ 
nal,'  nnn  tOat  no  appeal  0?  mnt  cf  enoi  fiioulD  be,  &c, 
Cl)at  is  not  Oatn,  as  tfjep  ma't^e  it,  bccaufc  ice  Jja'u?  fi'f= 
quent  cSrainpIeG  of  fuclj  Sag  of  Pariiamcnt,  toJjircbp  fuiii- 
niavp  li)?oceer!inijs  are  luarrantcD  bp  luRiccs  of  tlje  peace, 
&c.  anu  lucij  iua$;  tfjc  ]po)sn  giucn  bp  tbcii-  oton  ^'i  of 
Settlement  in  Ireland,  luOereon  no  f)9an  fjas  eiici-  Ijearo  of 
an  appeal,  02  dirit  of  (2ito?  bjcualjt;  anU  4!  take  it  tijat 
tijis  aa  luaei  fiamen  bp  tljat  •,  but  to  Qiu  a  fidl  Cinfmec  to 
tljiS  Db;cflion,  tljep  Ho  aijtee  of  tIjc  otbcr  @iOr,  tOat  a 
Poluec  UJuS  giucn  to  fettle  Incumbrances  -,  luOp  map  it  net 
be  fo  ill  ianu  f  luijen  tljc  Incumbrances!  map  be  of  a's  grear 
Clalue,  if  not  more  tl)an  tlje  lnnti0  5  ants  is  tfjere  not  as 
oreat  iNfoiutU  to  be  Ijan  to  tljofc  luljofe  M  conftfts  in  %iv 
cumbrancep,  as  to  tljofe  luljo  baDe  iLannp  f  ^0  tbat  lue  fee 
tljat  tijc  (gentlemen  of  tl)c  otljee  Sice  inbcigl)  nuainft  a 
5^olucc  lul)ici)  tOep  atimit;  nun  if  tfjerc  ban  been  anp  fui-tijee 
appeals  from  tljeic  luugment,  no  Span  tooulD  purcDafe 
tiil  tbei>  toerc  cetermincn,  for  no  i|9an  luoulti  bup  a  litijjaten 
Citle ;'  but  bccc  cDcrp  Ooonp  bp  tbc  Ecffiffrp  fenciu  Uiljetljec 
ijc  mas  rjt'i^^^^c^^  fo?  t'Oe  Ecn;i(!rp  Uias  a  ^drt  of  inteclocu= 
torp  Intsgrnent-  tljcn  tfjcp  mere  to  claim,  for  loljiclj  tljep 
ijan  full  Cime  anti  a  fait  t^earino:,  anU  if  tljep  mere  luronij^ 
€5,  tijcp  migljt  applp  to  tlje  Parliament,  )3jhif:l)  tljen  toas 
frequeni,  nnn  lubici)  eberp  9^m  kneio  luouin  be  fo^ 
ann  me  babe  bcarn  no  fucb  Complaints  aiyainft  tbem, 
ann  if  tbcrc  ban  been  anp  Caufe  for  it,  toe  fljouin  i}ti\}z 
team  befo2c  noiu.  If  tljis  asion  fljouin  be  or  rjo  apinfl 
us,  tbe  ^ifcbief  luouin  be,  tbat  tljis  aa  of  parliament, 
mbicl)  tens  mane  for  berp  goon  €nns,  tuouin  be  ebanen 
ann  renncren  ufclefs,  but  fucb  Conftru3ions  are  not  to 
be  mane  of  aas  of  parliament.  Hob.  9^.  ann  97.  in 
Moor  ann  Huifcy's  €afc;  ann  Lorn  Coke  faps,  Mak- 
dicla   expofitio  cit  qux  corrumpit  textum  j    ann   in  anotfjCt 
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plarr  Ije  tells  110,  Viperina  expofitio ;  auti  if  t|)at  be  fp  in 

anp  CaCe,  'ti0  fo  ijcrc,  fo?  tfjijs  luijolc  aft  mum  be  aliniDfti, 

i»I)ic()  u^ajs  mace  fo?  fuel)  iraoU  l^iirpofc^s  ^  fo?  tfjo'  tijc  |u= 

cumb^inccs  be  boiinti  bp  tlje  JuBgnient  of  tbc  Cruftce 0,  ytt 

tl)tv  map  b?inD;  t&dc  ^ftione  nn5  fnp,  tljat  tl)c  Lan50 

vjbicl)  lucre  ftibjcft  to  tfjcic  31ncumb?ancc!5  luece  not  fop 

fn'ten ;  fo  tljat  no  l:i)urcl)nfer£i  unbct*  tljie  Sft  are  fafr, 

brcanfe  tfjat  eberv  #cifon  luill  Bircftlj)  o?  inbircaip  aboia 

tlje  3?u50ment  of'  tljc  Cruftee^*    eSLlouin  not  tfji'si  imU 

tlje  tiiljole  aa  illufo?)',  tlje  99aiU  fc?  cucrp  Xobp  to  njoot 

at  t  fc?  .'?  fenoiu  of  no  otljcc  limitation  of  eiccrments  ^ 

ann  tij»,d  in  tbc  Cafe  of  innocent  people  ann  Engiiili 

13jot£ft^!it0,   fufajeft  to  popinj  lmi£0,  &c.  iBljicI)  3  laiD 

before,  furdp  no  i:S3an  tuill  fav,  Uia0  a  "£^ef!n:n  of  fncb  aft; 

but  fuel)  urai  be  tije  CTonfequence,  if  fuclj  ConfiruSicn  ajs 

tijrp  luouin  ijabe  \mll  rtanU>    €l)e  (iTnifteed  mere  armeD 

itid)  an  ertrao^tiinari)  Potoer  -,  mv  couin  fcnti  fo?  anp  per= 

fon  in  tbat  irtingbom^  tfjep  couin  eramine  tbem  uiicnC'atbi 

tbep  conlB  fcnn  fo?  CbiHences,  ^ctrjci  anU  mutiwQS,  anu 

Ijcep  tOem  as  long  as  tijcp  tbougbt  fittino:,  &c.  anti  oi! 

tljis  leas  to  finU  out  tlyt  Crutlj  of  lu|)at  tmm  tucre  fo?= 

fei'teb,  anc  lutjat  Jncumb?ances,  &c.  mere  upon  tbem  -,  anD 

mas  tfjis  ertrao?tiinarD  }3oH)ec  ffibentljem  to  noj^urpofe,  if 

tbep  coulti  not  netermine,  unlefs  it  teas  to  Occciue  putclja- 

fersf  Citfjec  tlje  parliament  fijouiri  mafee  tlje  Jutiffmcjit  of  tlje 

Cruftees  final,  0?  clfe  tljep  (bouin  tranfmit  tljis  ei;trao?ci- 

iiarp  Poluer  to  tljeir  aienr>ees  -,  antJ  if  neitljer,  tljen  3i  muft 

fap,  tljat  tljis  is  tlje  moll  tiifijonourable  m  of  Parliament, 

0?  Conffruftion  upon  it,  tljat  can  be  tbouijljt  on*    ^?» 

Dixon  Ijas  Ijimfelf  claimcti  tljc  Lanns,  ann  Ijas  been  allolueD 

in  part,  ann  tiifallotoen  fo?  tlje  Eefinue;  pet,  3  bcliebc,  Ije 

tbinfes  Ijimfelf  fafe  unuet  tbe  Crufiecs  fo?  tlje  part  lubiclj 

tljep  Ijabe  allotoeti  ijim  bp  tbe  erp?efs  ^o?t!S  cf  tljat  as  of 

parliament ;  tbe  Dmtt  of  tljc  Cruftees  is  to  be  final  ann 

binbinn:  againft  tbe  faiD  Cruftees  ann  tljeir  8)eirs,  ann  R= 

gainft  tbe  Jl%inff,  biS  !l?eirs  ann  Siuccefro?Si  anD  iDouin  it 

not  be  berp  mifcljiebous  ann  abfurn,  tbat  tlje  Junpici^t  of 

tbe  Cruftees  fljouin  be  final  ann  binning  one,  ann  (bouin 

ijabe  no  jro?ce  tbe  otber  ^ap  f  defines  no  mrit  of  erro? 

no?  attaint  lies,  unlefs  tbe  fatter  0?  tbe  fame  ebinence, 

ViiWl}  appearen  on  tbe  o?iD;inal  affion,  be  tben  to  be  bab; 

ann  tbat  is  founnen  upon  great  Eeafon,  ann  Qtut  Juftice 

ann  equitp,  becaufe  tbe  firft  lunjyment  fljall  not  be  con= 

nemnen,  unlefs  tbe  ^otibes  ann  Jnnucement  tcbcreon  tbe 

fame  mas  grounnen  appear,  tubeu  tbat  is  re-e;caminen,  foi 
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tdat  polTiblP  tljere  toas  a  goon  ^otiDe  to  Qiu  tijc  fiift 
iuDtTntcnt,  U)!)iclj  tiocGi  not  appcat  in  tljc  Ec^craminationj 
anti"tt)at  is  tije  Eeafon,  if  one  of  tlje  OHitnclTc^  tiic0,  tlje 
attaint  fails*  i  Roll.  285.  jloU)  tljat  is  out  <i;aff ;  tijc 
Cruffcesj  toctc  armen  Uiitlj  ticrp  c;*ti-ao?tiinatp  a^cansr, 
to  fcnD  fo?  }i)ci-ron0,  l^apcre  aiiD  Ecco?n0,  to  ccaminc 
li)crfon0  upon  ®at(),  to  ci:aniine  otfjcc  99fn'0  T^'tfos  anr« 
eilcitingsf,  anu  fo  mirjijt  Ijaije  rftcat  Eeafon  foi  junuino: 

tljiS  ^OiCtP  of  Tippcnan  tO  l)a\)C  l^CCn  of  tljC  D*  of  York'0 

€ftate  (auD  \u  au  tIjc  nio^ze  innuceti  to  bclidjc  it,  fo,2  tljat 
tijc  HcITo?  of  tlje  pjaintift'  fapc  in  Ijig  €!aim,  Ijc  UjouID  fo? 
i}i0  peace  fake  purcljafe  it)>  i/Jolu  tljc  DefcnBant  in  €ies- 
nicnt  Ijajj  no  fuclj  Potucr,  no  fucD  Eeafon  anD  pjoof  fo? 
Jjim  ajs  tije  Ctuftees  Ijan,  anu  is  put  in  tijis  asioii  to  plean 
t\)t  general  Jffue* 

lamp,  31  tfjinU  tljat,  bv  tfje  2iNo?tJ0  of  tf)c  aa  of  patlin^ 
ment,  tljis  poluei*  is  ijiuen  to  tlje  Cruffees  to  netecmine 
Uiljat  is  UeffeD ;  tljei)  aie  to  ticclare  tnljat  is  fo^feiteu  ann 
Deltet;  fo?  Viiitl)  ©ubmininn,  t!jc  mom  of  an  M  of  l^ar- 
liament  arc  to  be  liliecatlp  conffruen  llipra  totam  materiamj 
anU  not  iike  aHo?tis  of  tlje  parties  in  ©?ants  0?  Deens, 

tDl)iCl)  arc  to  be  moft  (tronrtlp  taUen  contra  profcrentes^  'tis 
true,  tijcre  are  no  e,tp?efs  ©IIo?lis  fo?  tljem  to  Determine 
tDljat  is  Dcftcti,  but  tljep  are  to  Declare  lufjat  i^  fo?feitcri, 
nnD  confcquentiallp  to  neclarc  lufjat  is  befteo ;  fo?  an  tfjc 
fojfeitcn  lanDS  arc  beftcD  in  tijem  bp  tfjis  as,  anD  tijis  not 
h^  anp  c,rp?efs  ei.lo?DS,  but  takiuQ:  all  toijetljer*  Jf  tljis  be 
not  fo,  to  iuljat  purpofe  IjaD  tijep  all  tljis  e,ttrao?Dinarp 
Potoer  to  fenD  fo?  perfons,  SDcebs  anD  ^U-itinffS:"  tljis 
muft  be  to  fonic  purpofc  0?  €nD,  fo?  tljc  OSenefit  of  tf)e 
Publick,  tljat  DiD  emplop  tljem,  fo?  no  05oDp  eifc  coulD  be 
tlje  better  fo?  it,  no?  eben  tlje  publico,  unlefs  tljcir  JuDn;-' 
incuts  lucre  to  be  final;  tben  tljcp  lucre  to  rcijiftcr,  luljati" 
as  lucll  tljc  Inljcritancc  as  tlje  Jncumb?ance;  all  tije  C-- 
fiate  in  tljc  lanDs,  anD  alfo  particular  €ftates,  Eeber- 
fions,  anD  EemainDcrS;  fo  tijat  tljep  lucre  not  to  reijiffci; 
part,  but  tljc  dlljolc  -,  tljcn  nnturallp  comes  immcDiatclp 
after  tl)c  ^auinn:  fo?  innocent  perfons  to  claim,  not  onlp 
Jncumbjances,  but  alfo  tlje  polTcnion  anD  Jnljetitancc; 
tljc  £Ilo?DS  arc  not,  tljat  tljcp  fljall  claim  tlje  particular  €= 
ftatc,  Eelicrfions,  EcmainDcrs  0?  Jncumb?anccs,  but  tljcp 
map  claim  cberp  Cljinff  in  tlje  p?emifrcs,  anD  p?emilTes 
is  cijcrp  Cljinn:  put  bcfo?e,  viz.  all  tljc  Cftate  anD  Jntcrett 
in  Lanbs,  all  tljc  cnatc  tljcrein*  Boiu,  3  fap,  luljatcbcc 
t&c  partp  coulD  claim  bp  tljis  as,  tljc  Crudecs  ijaD  a 

5  E  potecc 
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j^otocc  to  nctcrmine*  3if  an  innocent  l^crfon  f)nn  a  Polaec 

to  claim,  ann  tf)ep  Dctcnniiieii,  anti  coulD  Co  fo  bp  tljiis  ^Iftj 

tfjen  ccrtainip  tfje  Cruffee^  couiu  nctermine  it;  tJje  Sia 

lyocs  ou  in  tije  fame  Place,  fo.  27.  anti  fap0,  eljerp  pctfon, 

tuljicl)  Doesi  net  claim.  Die  Kigfjt  fljnll  be  crtingiiifljet!  ann 

gone  i  fo  tfjat  Claufe  of  Ciaimino:  is  SIniuetfal,  anU  JLantis 

Deftet!  fijall  be  tafeen  to  be  tuljat  iis  reuiftrcO,  until  it  be  ta 

l?en  out  bp  t!je  fubfequent  dainty  fo  tljat  tije  dOoin  vefted 

fljall  not  be  taUen  to  be  abfolute  at  ficlt,  until  tljc  Claims 

be  uetcrmineti  -,  antJ  tljctefoje  Hobart,  twitlj  a  great  2Dcal  of 

Reafon,  faps,  tljatmo^lisi  cannot  be  to^itten  0?  fpol^en  at  tbe 

fame  Cime,  tljo'  tijej>  toere  at  tljc  fame  Cime  imaijinen  bp  tijc 

autljoj*  CUerpperfon  Uiae  conclunen  bp  tfjcjutiffmcnt  of  tlje 

Ctufteee,  :jnfant0,  feme  Couevtg,  35C0t0,  perfone  be^ 

ponti  tije  €)ea0 ;  tberefa?e  furclp  tfjeic  lutigment  mutt  be 

final;  ant!  3  muft  again  infift  upon  it,  tljat  iufjccC'eijer  anp 

l^fifon  couin  claim  bp  tljis  3S,  tlje  €;t:ufiec5  couin  netet* 

mine*    ^s  fo?  tlje  Cafes  of  Commillionerfi  of  ^etuers  anU 

CommilTionersi  of  'Banl^i'upt,  31  tljinU  tljep  arc  not  at  all 

applicable  to  tlji0  Cafe,  fo?  tijep  are  no  3utiffe0,  8  Co. 

I.  21.  a.  noj  are  tljep  anp  Court  of  Eeco?o,  but  tlje  Cru= 

fiecG  lucre  Jungee  of  Eeco?n,  anU  IjatJ  full  Potuer  to  Ijcac 

anti  tietermine  5  fo  tue  map  nidinijuiflj  tljis  Cafe  from  tbc 

Cafe  in  Hardr.  478, 480.  (luljicb  Cafe  is  not  tljere  anjiiDijeti, 

quod  nota,)  becaufe  tlje  Commiinonerjj  of  Cxcife  tljere  Ijao 

no  Potoer  to  juHrje  tuljat  liquojg  tuerc  ercifeable ;  otljer- 

toife  if  tljep  Ijan  niopn  ©mall  'Beer  to  be  S)tronD:,  fo? 

tljere  t^ep  Ijati  Jurisniaion ;  but  Ijcrc  tlje  Cruftees  toere 

J uDffcg  of  toljat  loasi  fo^feitcD;  anD  if  not,  tljcn  feberal 

otijer  Clnufc0,  as  31  fain  before,  tnoulD  be  abfum ;  as  tljc 

CUnifc  tfjat  fiiijes  t^em  pouier  to  gine  treble  Damages  if 

iiuv  llUHt  be  none  in  tlje  fo?fciten  lanns;  ann  fjotn  can 

tljat  be,  unlcfs  tljep  can  netermine  tnljat  tljofe  HanBS  are  t 

lallip,  %f  tljis  Potoer  i^  not  crp?cflp  ryiiJcn  in  terminis  in 

tlje  as,  pet  it  is  at  lead  neceffarilp  implien,  as  fine  quo  res 

ipfa  fubfiftere  non  poteft.  Hob.  234.    CljCrcfO^e  if  tlje  i^iug 

giues  b^  Ijis  letters  Patent  lanns  probis  honinibns  of 
lilington,  renncrinn;  a  Kent,  tljis  iS  an  3lnco?po?ation  to 
tljat  fpecial  PurpofC;  ti)erefo?e  Ijere  t&e  Cruftees,  if  tljep 
couin  not  netermine  tnljat  luas  fo?feiten,  tljep  couin  neter- 
mine notljing ;  fo  tljat  eben  Uiljat  is  agreen  of  tlje  otljec 
€)ine,  tljat  tljeir  3!unn:ment  teas  final  as  to  3]ncumb?ances, 
particular  €ftates,  Eeuerfions,  Ecmainners,  couin  not 
be  fo,  unlcfs  tljep  couin  netermine  tuljat  tiias  fo?feiten ;  ann 
3!  tulte  it  tljat  t&e  Jfinning  of  tlje  3urp  fljall  not  be  tafeeti 
i  tjere 
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t)txt  to  be  tfjc  CrutO,  fo?  tljcp  ace  eftoppcn  6p  tlje  Decree 
cf  tfjc  €ru(!ec0  j  a0  if  Ctoijec  be  fajougfjt  fo?  tljc  (^oongi 
tfjat  bclouffCD  to  a  Icmc  before  tlje  Coverture  ^  ff,  befo?c 
tljis  coined  to  tOe  3!urp,  tlje  ^ardase  i&  UifloIDeti  in  tlje 
Ccclcfiaftical  Court,  0?  tlje  Lainfulnefs  of  tlje  ^attiage 
lua0  tjctcrmiucti  tl)erc,  tljiis  fljoulD  concluoe  tlje  Imp-,  tl)ece= 
fo?e  fmcc  tljis  Point  Ijas  Utn  tsetetminet)  fap  tlje  Ccttftcc^ 
tuljo  Ijao  JutisDiaion  tljercof  by  tljis  aa  of  parliament,  31 
ijopc  tijiit  luricsi  iuill  not  be  let  in  to  un5o  poo?  innocent 
purcljafcr0,  fo?  luljiclj  Eeafon  31  bopc  tljc  luUjjtt^ent  tnill 
be  reuerfcn*  3it  being:  late,  tlje  Cafe  luais  put  off  till  tlje 
nei;t  Dap* 

€)erjennt  Weld  fo?  tljeDefentiant:  3!  tio  agree  toitlj  mp 
'B?0tt)cc  Powys,  €ljat  if  tlje  CrufleeiS  IjaD  Pouiec  bp  tbigJ 
laa  before,  tljat  tlje  Jurp  ouiyljt  not  to  be  atnnitteD  to  tcp 
it  again  -,  fo?  tlje  luogntent  of  tlje  CrufleeiS  m$  final  in 
fuel)  €binff0,  luljcreof  tljep  Ijao  3urii£3lii8ion  5  but  t&e  Clue-- 
Ifion  betuicen  m  i0,  cHljetljer  tljc  CrufteeiS  Ijan  a  Potoec 
to  tjetecmine  tuljat  tuas  fo?feitcn ;  fo?  if  tbep  IjaD  not,  tljett 
toljat  Jungmcnt  tljep  gabe  tuag  coram  non  judice,  anu  boiUj 
fo?  if  tljcj)  IjaB  not  Poiocr  tljcp  couin  not  juUffe*  31  fljall  on-- 
Ip  fpcaH  of  tlje  £)i\U  of  York's  Cftate,  tuljiclj  10  noui  tbc 
Point,  fo?  toe  Ijai^e  no  Difputc  notri  about  tlje  fojfeiteD  ®= 
tlatcs ;  in  tljc  aa  fo.  9.  'tis  HeclaccD  toljat  fljonlD  be  betten, 
ann  tljat  toas  toljat  llxinn;  James  II.  at  tlje  €imc  of  Ijis  ZC' 
ccffion  to  tlje  Croton  of  England,  toafi  feifen  0?  poircffcti  of, 
0?  anp  otljcr  pccfon  in  Criitt  fo?  Ijim,  0?  to  Ijis  €lfe*  BoVa 
tljat  toas  a  notorious  Cljinn:,  anD  not  fo  long  fince,  but 
tljat  febcral  pcrfons  coulti  p?obe  tobat  tbat  toas,  anU  toljat* 
cbct  tbat  toas,  'ttoas  beftcD,  ann  no  mo?e;  tben  comes 
fo.  14.  Mlljerc  tlje  Ccuftees  toere  to  ftocac  tbep  tooum  not 
purc^nfe  anp  part  of  tbe  lancs  beftcD  -,  pet  at  tbis  Hate, 
nno  bp  nip  'B^otbec's  €onffruSion,  tbep  miffbt  purcljafe 
great  €ftatcs  in  Ireland,  anU  pet  purcbafe  no  part  of  tbe 
Lanns  bcftei!  -,  tljcp  migbt  purcljafe  all  mp  Client's  Cftate, 
pet  not  b2caU  tljcir  ©atb  -,  tljen  tbe  claiming  Claufe  faps, 
tbcp  Hjall  put  in  tljeir  Claims  to  all  tbe  JLanUS  beffcD  bp 
tljis  m ;  tljcn  tlje  Claufe  tbat  impotoers  tbem  to  fell,  faps 
onlp  tbep  IbaU  fell  ann  bffpofe  of  all  tbe  lanbs  beffeti  -,  fa 
tbat  kU  "tbe  potocrs  anu  autljo?ities  giben  tbem  tv  tbis  Sia 
is  obcr  tbe  lant!0  ivrf^en,  ana  not  one  Uloto  in  ail  tljc  3a 
Uoes  gibe  tbem  3utbo2!tp  to  uctecmine  tobat  is  belteb;  but 
if  it  be  befteti,  tbcn  tljrp  babe  Pctoer ;  'ttoas  faiD,  tbat  if 
toe  coulD  claim,  tbep  couin  tietermine*   Co  tbat  3i  can  fnp, 
tbat  all  tlje  foifcitcD  LauDS  in  Ireland  toere  in  tijc  €ruaees 

bp 
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Ijp  tljijS  aa,  aun  tljep  fjan  potoet  to  nmtmint  of  tfjem,  aim 
of  no  otf)cr;  anU  if  3  claimcti  from  tf)em  U)})crc  tljep  ijao  no 
3iun'!Stiia(onj  t&cii;  Junffment  fo?  me  Din  not  meno  mp  'QLU 
tie;  no  mo?e  couio  tljcic  Jutiffmcnt  areatnll  me  5o  mc  an? 
3^urt  i  but  if  'ttoais  a  fo?feiteB  caate,  o?  U>as  bclonffing  to 
tf)e  late  Kxing  James,  tijen  tijep  IjaU  3!uci0Oiaion ;  fo  tfjnt 
'ti0  plain  tf)at  tijis  m  gaue  tftem  a  limitetJ,  anti  mp  OB^o-- 
tljeu  tuouin  0ibe  tljem  an  abfoUite  J^otoec*  C&e  lanDS  niD 
fuel)  a  Dav  belono;  to  J.  S.  pet  tbe  Ctuftcess  miffOt  at  tljisJ 
Eate,  bp  Scatter  ex  poft  fafto,  fap  'ttuais  fo?feiteti,  ann  fa 
Deft  tljiss  in  tljemfel^es*  C&e  aa  of  parliament  m  belt 
tlje  Dufee  of  York'js  lantsi,  ann  tije  fo^feiteD  tmm  in 
tbefe  CrufteesJ;  but  b^  mp  '16?otl)ec'0  Conftruaion,  t&e? 
fljaU  ueft  tlje  lannss  of  all  Ireland  in  tljem,  ano  ttjat  b^  OTo-- 
iouc  of  tljijiaa  of  parliament.  €bi!3  Conftruaion  fure  tuouW 
be  as  mifcljiebougi  ant  mo?e  tijan  tlje  otljer ;  if  tije  aa  m$ 
ttus  to  be  conftrueu,  31  tijink  'ttoere  better  to  feno  ober  a 
iteb)  €olonp  into  Ireland,  ann  turn  tljem  all  tbere  out  of 
tljeir  Cftates,  tban  to  gibe  a  poluer  of  boing  it  in  effea  un-- 
Bet  a  p?etence  of  Juftice  -,  tljijs  tooulb  be  lil^e  tlje  Jfoi:  in  tlje 
jrab!e,  tnbo  tuoulb  not  come  to  Court  fo?  fear  Ijijs  €ar0 
fljoulb  be  faib  to  be  i^o?n-5;  but  fap  tbep,  99?.  Dixon  ija-s 
tlaimeb^  anb  W  abmitteb  tlje  Jurisbiaion  of  tlje  CruffeeSj 
anb  t^erefo?e  nob)  be  fljall  be  conclubeb  -,  trulp  if  tbat  fljoulb 
it  tbougbt  a  Eeafon,  'tbjoulb  be  a  p?ettp  barb  one ;  firft, 
becaufe  tbe  Cruffeeis  turneb  bim  out  of  polTeftion,  tljere- 
"fo?e  31  tbinh  Ije  fl^ouib  complain  to  tbem  -,  bio  pofl"cmon 
foais  nnbifturbeb  till  tbep  came,  tben  be  complains  to  tbcm 
anb  fets  fo?tb  bis  Claim  ^  anb  in  all  m  Claim  be  boes  not 
fap  no?  abmit,  tbat  tbe  late  minn;  James  ijab  anp  Eigljt, 
but  be  fl)eb)S  tbat  one  ^ir  William  Talbot,  lobo  teas  a  berp 
bufp  €)0?t  of  a  ^an,  anb  tubo  toas  a  (gentleman  to  tlje 
•iDul^e  of  York,  mabe  a  JLeafe  of  tbefe  lanbs  tuljicb  tbe 
Cruftees  becreeb  acainft  mp  Client,  but  no  polfcllion  cbec 
iuent  along  toitb  fttcbleafe;  no?boe0  be  alloto  citbcr  bp  3m-- 
plication,  o?  h^  e;rp?efs  eilo?b0,  tbat  tbe  iDufee  of  York  o? 
nnp  concerneb  fo?  bim,  im  anp  Eicbt,  as  mp  ai5?otber 
tooulb  infinuate;  anb  fo?  tbis  31  fubmit  mp  fclf  to  tbe 
Claim,  toljicb  alfo  is  founb  in  tbe  g)pecial  Serbia;  fo  tbat 
'ttoas  fit  fo?  bim  to  complain  to  tbe  Cruftees  tubo  turneb 
bim  out;  but  if  be  bab  no  furtber  Eemebp,  anb  if  all  tbe 
people  of  tbat  Countrp  bab  no  otber  Eemcbp  in  fucb  Cafe, 
"tuioulb  be  berp  barb,  to  babe  recourfe  onlp  to  tbofe  tobo 
to?ono:eb  tljenn  fo  tbat  tlje  people  tbere,  if  our  Claiming 
Ki^es  tbem  3iuviSbiaionj  tocre  in  a  berp  tai}  2Ilap ;  fo?  if 
2  tbep 
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tfjcj)  clnimcD,  tijcn  tijep  aUmitten  tljetc  JuiictiiSian,  nun  fa 
lucL-e  concliiDeo  bp  tl)tiz  Jiitiffuient ;  if  tlj^v  oiD  not  ciaim, 
tljcn  tljcj)  lucre  cdnc!uneD  n!fo  ^  fo?  tfjcic  Ei'sOt  icao  ijcnc, 
favjj  mp  ODjotljerfi,  if  tljcp  DiD  net  c!amtf  Cljis  is  n  mttt 
Jiigglc,  lifee  cirofs  3i  U)in,  pile  pou  lofc ;  but  tl)£}>  ija^je  na 
Patpet  but  UJljat  is  Qixttix  tJjcm  bp  tijio  9a,  nnti  tljis 
po\x)n  iua£i  not  ffitien;  t()ci*ffa?e  'ti0  iihc  on  appeal  of 
f^urnet  b^ougljt  in  tlje  C.  B.  o?  a  jfine  iCtiiCD  in  tijig 
Court  i  fo?  tijo'  tljep  are  bctlj  €oivcts  of  Erco^n,  pet  tljeic 
P^oceetJinffG  in  fucfj  Cafes  UjouIQ  be  coram  non  judice,  nnO 

IjOiO  ;  fO  i0  t&e  Cafe  of  Terry  anti  Huntington,  Hardr.  480. 
auD    tljC  S.O?tJ  l>eiccfter'0  Cafe  in  Plowden's  Commentaries, 

iDljicb  are  botlj  tierp  applicable  to  tfjijs  Cafe,  fo|  tbat  tljc 
Cruftee£i  IjaD  no  jpJoiucr  to  uiUge  iuljat  iuas  fo?feiteti,  o? 
toljat  toas  not,  fo?  tlje  M  of  parliament  ain  Determine 
tljat  point;  tijercfoie  H)f)atelier  IitUgmentEi  tOep  gaije  iip-- 
on  tljat  Scatter  are  tioio ;  'tioag  ob/egcQ  bv  mp  lo^otijer, 
anti  nuicl)  infiffcD  on,  tijat  tijeir  2IIap0  of  Jutsument,  anti 
tlje  isaapis  t!)ep  Ijan  tocre  berp  Different  from  tljat  toDicl)  a 
SHirp  can  Ijabe  ^  but  toljat  3i  fain  !aft  \}}in  anftuer  tijat,  tfjo' 
in  Crutb,  !J  t>o  beliebe,  tlje  CUaps  tljep  tooU  tuere  part 
finning  out,  anU  'ttuouia  be  berp  p?oper^  pcrljaps  to  b^inu 
tljem  to  liffljt* 

Mr.  Attorney  General  faitl,  tuljen  IjC  arguetl   OU  tfjC  CtfjCC 

€>ibe,  ti)is  ^U:  uioulD  be  impertinent,  anti  mp  l3|otijcr  faiD 
'tluasberp  nilljonourable,  iinlefjs  tljis  as  Din  gibe  Poluet  to 
tljofe  Cruffces  to  bifpofc  of  all  tljis  jd^inijDom,  fo?  fo  far' 
tljeir  Conftruaion  tuouio  carrp  it ;  aim  tue  are  noU)  to  tljank 
tljem  tljat  tljep  Ijabe  not  Doiie  it ;  fo?  tljep  miiyljt  Do  fo  bp 
tljeir  Conftruaion,  aiiD  warrant  it  mijen  tfjep  IjaD  Done; 
ioouin  not  tljis  be  a  mifcljieboufi  Conftruaion,  "^tljat  becaufe 
tljep  Ijabe  a  potoer  ober  f02feiteD  lanD0,  tljep  muft  alfo 
l&abe  potoer  ober  innocent  ©ftatesi  too  f  anD  tljij?  tljep  fap 
is  necefTarp  to  fecure  Purcljafers :  ^urelp  'tis  no  "neiii 
Cljino:  in  bur  Xoobs,  o?  C;:perience,  to  Ijcar  of  jfo?fei- 
tures  in  otljer  Countries  as  tuell  as  tljis,  anD  tljere  Ijabe 
been  purcljafers  founD  out,  luitljout  t^is  e.rtraoiDinarp 
^etljoD  to  fccurc  tfjem  •,  anD  can  tljere  be  no  SStnp  to  fecure 
tbem,  but  bp  malxinn:  tijcfe  ©entlemen  (uibo  poftiblP  fcere 
Ijoncft  enouglj)  Ijabe  poluer  of  Difpofino;  of  tijc  €ftates  of 
all  tljc  3inncccnts  in  tljat  JainsDomf  Xut  31  tnUc  it  tljcrc 
teas  no  l^eccnitu  fo?  it,  no?  fo?  DeeDS  o?  tiairitinrrs  nei^ 
tljet;  fo?  if  tbere  luas  a  polTcffion  in  fojfeitinij  pcrfons, 
0?  in  tlje  late  l^ino:  James,  luljen  Ije  came  to  tijc  Croiun ; 
t^at  luas  enouijlj  to  gibe  tljem  potuer  anD  SlurisDiSiou;  fa 
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DeetijJ  aiiD  Coi^enantiei  are  net  nccclfarp  to  Bi'Hc  a  pcflcO 
fion,  toljicf)  ij3  a  noto?iou0  C^fng,  aiiB  eafilp  Unoton^ 
beino:  fo  latelp  in  cijecp  i^an'?  99emo?v);  tljer£fo?e  tlicfc 
mrao?liinarj)  ISoluErjs  arc  not  at  all  nfceffarp  to  tie  ciuciu 
Cljcp  ten  us  of  ftijctai  aSiS  of  }p>av!ir:mnit  tf)at  bidc 
IPotoft  to  p?ocecio  funimarilj),  but  tiity  no  not  tell  «0  Uiijat 
tljep  are  5  Init  %  Cap  tijere  is  no  fuc6  aa,  no?  neijet  luas 
fuel  ipotoer  ciuen  tuitljout  e;tpief0  2IIo?ri0  at  leaff;  anlj 
tDo'  tljere  map  be  fuclj  380,  pet  tl)ep  concern  €ljattcl0  on= 
Ip  5  but  a  ^an'j3  jfreefioHJ  anD  :jn6eritance  fljall  ncucr  ht 
tieijeffeti  tultf)out  Uerp  fttonff  anti  e;ep?ef0  ^o?D0.  'Cljerc'is 
tlje  aa  fo?  t^e  'Buiinino:  of  London  i  tljis  jjatje  Potocr  ^  but 
pet  tf  a  netD  ipoufe  m$  on  part  of  t&e  oin  jfcuntiation, 
ann  partlp  on  mp  <©?ounD,  tlje  perfonis  impotuer'd  bp  tljat 
aa  couin  not  juftifp  fuclj  'BuilDinjy,  fo?  tljat  teas  out  of 
tfjeir  3uri0liiaion  5  ann  tijat  ftiajs  to  be  trieU  at  lato :  €)d 
(jere,  as  to  tuljat  mp  'B?otl)er  faps  of  t&e  people  of  tfje 
Countrp,  31  muf!  Differ  toit^  Ijinij  fo?  3  tftink  tljty  arc  a 
uerp  Ijoneft  ^o?t  of  people,  anti  be  fljoulo  fap  fo  too,  fo? 
tijep  misbt  Ijaiie  founn  a  general  aiernlff  acainft  tlje  De- 
fendant ;  anil  if  fo,  tben  mp05?otber  migljt  Ijaije  fometbinij 
to  fap  of  tbem ;  but  Ijere  tfjep  founD  tlje  fatter  at  large, 
anti  refer  tlje  fatter  of  laio  to  tbe  Court :  i^p  Oi5?otljec 
faps,  'ttoas  necelfarp  to  raife  a  great  S)um  of  ^onep  -,  but 
3  tljinfe  'tttjouiu  be  berp  nlfljonoutable,  If  tbe  People  of 
England  iDouHi  taifc  it  cut  Of  tljc  ^nnoccntiS  Cffategi ;  tbeii 
mp  'B?otljer  fapfi,  papias  are  :juro?!5  tbere ;  31  fap  all  tljc 
Siljeriffs  tljere  are  p?ote(fants,  anD  tljep  toill  not,  no?  are 
tbep  atimitteli  to  return  a  Jurp  of  papifls*  S^p  'B?otljec 
faio,  tljat  all  potuer  is  arbitrarp,  3  fap  fo  too,  but  tljat  is 
lit  tlje  oernier  B.efo?t,  fi^ino:,  iLo?tis,  ann  Commons,  ann 
tljut  bp  Steps  too  j  31  Ijope  be  luill  not  put  tbcfe  <©entle-- 
mcn  in  tlje  fame  Eanfe,  ann  anp  Seben  of  tbem  -,  if  31  am 
to  finti  out,  bp  all  s'^eans,  tbe  Cffate  of  John  of  Styles,  anti 
to  fell  it,  toes  it  follotu  tbat  if  31  am  falfelp  info?meri,  ann 
Ji  fell  tljat  <S?ounn  on  fucb  3!nfo?mation,  is  tbis  I'iinninD:  f 
furclp  no ;  tobp  tbcn  Ibouin  not  tbe  jnfo?mation  of  tbe 
Cruftees  be  liable  in  tbis  Point  to  a  Scrutinp  f  $^p  'B?0'- 
tbcr  faps,  tbe  i[21o?n  Premiifes  in  tbis  3a  comp?iietb  all  •, 
iubicb  3  nenpi  fo?  tbe  common  Cafe  is  againft  Ijiuii  fo?  if 
31  let  a  piece  of  <S?ounn,  ann  fet  fo?tb  tbe  abuttals,  tbis 
inouin  be  Viperina  Expofitio  toitb  a  Ocnffcance  j  tben  tbep 
ftail  not  be  ueflen  till  tbe  Claims  are  beam,  tbat  tnili  be 
as  ban ;  ann  3  am  fure  mp  T5?otber's  faping  fo  loill  not 
mafee  it  fo  -,  but  tben  be  tbihfes  tbat  toill  no^  no,  ann  faps, 
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tijep  are  ijelteti  bp  tijcic  Heffiffrp,  ann  tfjey  ait  to  fte  tafecn 
cut  i)p  Claim;  luljp  tijen  tijcp  nn'ffljt  regifrcc  all  tfjc  laiiDis 
tn  tijc  li%inffDom ;  tijis  31  am  fiirc  iDouIobeVipcrinaExpofitio; 
but  my  'Bjotbetr,  at  iaff,  comcjs  to  oton  tfjcre  are  no  etp^rfs 
mom  fa?  I)iw,  tIjen  i)e  fapjs  tOc  polncc  10  giucii  bp  Jm* 
plication  ^  fo?  tljat  3!  fap,  tofjat  31  IjaDe  bcfo^f,  t!jat  no  fuclj 
poiurc  ctjcr  toad  0?  can  be  jyiuen  bp  Implication,  but  bj> 
cjcp^efsi  ©no?tJ)5,  it}{)icl3  are  not  Ocre;  niM  'B^otijer  faps  tijcre 
i$  but  tljiS)  Complaint,  tljen  tfjc  CDiTcljicf  is  not  fo  lyreat, 
ais  mp  05?otber  feemo  to  app?cfjcnti;  but  if  tfjcie  {jaa  been 
mo?e,  3  uoubt  not  but  tljcp  fljouin  Ijabc  tijcir  one  anH  pro- 
per Eemecieg ;  tDerefo?e  3  pm  ^U  ."Jutiffment  map  be  af= 
firmeo,  fo?  %  am  fatiofieo  a0  to  tijat,  tuljiift  m  enbeabouc 

to  fuppO?t  it,  efpeciailp  in  Weftmmfter-hall. 

S)ir  Thomas  Powis  repIicD,  31  50  agree  Ujitlj  mp  "Biotbei: 
Weld,  if  tljere  tnas  no  3^uri;stiiaion  in  tlje  Cruaec^,  t^eti 
tbeir  Decree  tnas  lioin ;  but  tbe  Clueftion  bettoeen  U0  iiS, 
eilijetljer  tijep  ban  fucij  a  15)otDer,  0?  not,  tofjicD  be  ba0  not, 
as  31  tafee  it  luitf)  great  ^ubminion,  anftnereu ;  l)t  fap0  tec 
are  to  aijoiu  arbitrary  Poteer^  in  tfje  main  31  agree  teitft 
Sim,  but  3  bope  be  Ooed  not  mean  asd  of  parliament  -,  it 
fo,  3  bifagree  teitb  bim  ■,  fo?  eberp  aa  of  pariiament  is  fo, 
anb  fo  i0  tbiis  aa  a0  tacU  as  otbcr0»  3  mui!  tfjen  beg 
teabe  to  infift  upon  it  -,  anti  mp  T5?otber  bae  gibcn  no  9n- 
rtuer  to  tobat  J  faiD,  viz.  -Cbat  if  an?  95an  daimeo,  anD 
bis  Ciaim  teas  a!Ioteeb,  t\)t  jKing  anD  ail  tbc  people  of 
England  tucte  bounn  bp  tbeic  Siubgment,  anD  migbt  Oaue 
tbeir  EemctJp  at  late ;  is  not  tbi0  tbe  Juggle  tbat  31  fpoiie 
of,  antJ  teill  not  f)i$  jFabie  be  applicable  to  tbe  People  of 
England,  tebo  gibe  a  poteer  to  €rulfee0  to  aa,  fo  to  con^ 
clube  tbcm,  anu  leabe  tbe  otber  ^ine  at  large  ,^  ban  not 
tbcfe  3rruftee0  Poteer  to  gibe  ateap  all  tbe  fojfciteb  lanb0, 
&c.  in  Ireland?  OnU  tecre  not  tee'bounb,  anD  tebp  fbouID 
tbep  not  babe  t!je  fame  poteer  ober  tbe  3'nnocent0f 
Cbefe  Cruftee0  teere  tbougbt  to  be  inbifferent,  teb? 
tben  fljouID  tbep  not  babe  Poteer  ober  tbe  otber  %imf 
Jbabe  net  3mii:0  ]3cterr  to  tafee  tbe  libes  of  innocent  per= 
fon0  f  %o  tbat  tbis  Poteer  tebicb  lool?0  frigbtful  at  fird, 
pet  i0  berp  familiar  tebni  uieteeD  at  a  nearer  DiiTance*  31 
bo  agree  teitb  mp  X'?otbfr,  tbat  ail  tbe  lanDs  are  befteD  bp 
tbe  aa,  but  tbep  are  afcertaincD  hv  tbe  Determination  of 
Claims ;  tbc  Cafe  put  \)V  mv  ^20tbec  id  betp  true^  if  3i  baue 
autboiitp  to  fell  tbc  Cftate  of  John  of  Styles  ^  but  if  3!  babe 
a  juDicial  Poteer,  'tis  otberteife^  fo  id  W  Cafe  of  tbe 
TSuilDing  of  London,  anD  all  \)is  otber  Cafes,    31  (iiP  tbep 
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j[)ati  a  potaer  of  JuticaturCi  fefjiclj  iis  to  allotD  of  3!nciim= 
b?attce0,  &c.  tuljiclj  I  fapj  ann  infift  on  tuitb  ^ubmiflion, 
couio  not  l)c,  unlcfs  tljep  coulti  alfo  lutigc  of  t&e  poiretlion 
ano  Jnljeritantc,  Wtl)  1  talic  ntp  'B?otDec  t>il>  not  anftucr, 

Powell  31*  ^m  luiU  nliolD  tljere  are  no  wp?ef6  aio?lijs 
tijat  aiije  an?  potocr  to  tf)e  Cruftcejs  to  Hetecmine  toDat 
is  fo?fcitctJ,  ant  tijat  "ti^  onlp  bp  implication. 

Holt  C>  ^.  OB^otljer,  if  pou  pleafc  toe  Voill  rcferbe  ouc 
felbc0  tiH  mt  argne  it,  tsfjcn  toe  fljall  nelibei:  out  ©pinions; 
tije  fira  Saturday  of  tijc  ncj:t  €erm ;  but  3  Ijope,  TD^otljeu 
Powys,  j)ou  beiiebe  tlje  S>to?)?  of  tlje  for  in  t\\z  Jfabic  toill 
not  influence  U0* 

Annefley  ^erfm  Dixon.     Hill.  5  Ann. 

(  3.  )    'T^ipis  Dap  tljis  Cafe  toa^  argueti,  ant  tfje  tlj?ce  31um'= 
X    ce0  ajjainft  Powys  toece  fo?  atRrminff  tfje  3!U5gment, 
ant  accojbinglp  'ttoajs  atRrmet. 

Gold  J*  fait,  CI)at  be  tljouffbt  tlje  potoet  of  tbe  -iirruf' 
tzm  bp  tbe  aa  toajs  negatibe,  viz.  tbat  tbep  bat  Potoec  on= 
!p  obee  tbe  foifcitet  €ftate?3  of  tbe  ILantjs  bclonginff  to  tbe 
late  iainij  James  in  Ireland,  tobicb  lants  toere  bp  tbiiS  M 
of  parliament  beftet  in  tbem ;  tbeir  Potoer  to  enquire 
tobicb  bjere  tbofe  Lantsf,  toas  onlp  in  tbe  Bature  of  an 
3Intiuifition=©t!ice;  'ti0  negatibe,  ant  limitet  bp  tbe  pre- 
amble, becaufe  tbere  'tigs  fljeton  tbe  Irifh  began  a  EcbcUion, 
&c.  tberefo?e  tbeir  Cftates  toere  fo?feitct  in  o?ter  to  ait 
tbe  cteat  Crpence  tbi0  il^infftom  toagi  at  in  retucino:  tbofe 
Eebcl0,  ant  to  tbat  purpofe  toere  beffet  in  tbe  Crulieejjj 
ant  tbe  fame  2D?ter  toas  ta!ten  fo?  tbe  oSffate  of  tfjc  late 
i^ino;  James  J  tbis  toill  not  furelp  beft  anp  otber  €aate  tbnn 
tbofe  mentionet;  fo?  tbe  Cffates  of  innocent  perfons  fi)rsil 
not  be  affeaet  tbercbj)  -,  becaufe 'ttoajj  not  intentet  tbcp  Hjoult 
fuffer;  'tiiS  true,  tbeCruflees  bat  a  lyreat  potoer,  but  tbat 
toas  onip  ober  tobat  toa^  beflet ;  but  tben  'ttoajs  fait,  tbat 
tbep  babe  potoer  to  tetermine  tobat  toa0  beftet,  becaufe 
tbej>  coult  not  otbertoife  fenoto  tobat  lantsi  tbep  bat;  ae  to 
tbat,  31  tbinU  tbeir  Potoer  toae  ratber  lifee  an  ©ffice  of  3^n= 
tiuifition,  to  fenoto  tbe  Certaintp  of  tbe  Hants,  ant  tbeir 
potoer  i0  ober  lantiS  beftet  onlp  -,  ant  if  tbep  bat  anp 
potoer  ober  anp  otber  lants,  'ttoad  bp  Implication  onlp ; 
ant  31  am  of  (Dpinion,  tbat  no  M  of  parliament  can  beft 
mp  Lants  in  tbcm  toitbout  erp?efs  mom,  ant  tbis  at 
mofl  is  but  by  Implication,  Wc^  i^  net  fufficienti  31 
2  tbinH 
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tljink  It  is  Houbtiitl,  anti  tijcrcfo?c  to  be  conflruco  accoininfl; 
to  tfje  Common  Iniu,  n0  it  i&  fjcin  in  Fcrmor'si  Cafe,  3  Co; 

77.  b.  78.  a.     Terry  nnti  Huntington  i0,  31  tl)inl4,  full  fo?  tfje 

Sutigment,  ann  31  co  i5Clicuc  tfje  ^afeetc  of  tlji0  Statute 
tiD  onip  intcnn  to  licft  tljc  ILanos  of  iixing  James  ann  tljc 
foifcitinff  peLTon0 ;  anti  if  tfjcp  meant  otIjetU3ife,  tijep  Uin 
not  fl3CU3  it  in  crp^cfs  rcHo^ns  ^  ergo  affirm  tijc  JntiLTment* 

Powis  contra:  C|)C  tILruficcs  Cannot  tic  faio  to  be  an  ?n- 
quiiition  of  £)i!ice,  fc?  tljep  ace  a  Court  of  3luDicature,  ann 
ijati  an  c.ctrao^riinary  poiucu  giucn  tljem,  anO  tljcrc  torrc 
great  Ecafcns  fo?  gimnn;  tljcm  fuel)  a  l^oiuer;  fo?  Ireland 
is  a  Countri'  luijerein  EebeiliouG  are  ucrp  frequent,  anD 
once  in  c\3crp  fiftp  Fears  tOc  Roman  Catfjolich  Cifutlemea 
\yau  alluapo'  ijao  p?i\ir.te  Settlements,  luijercbp  tljep  euaned 
tlje  forfeitures  npon  tljat  Account;  ann  tljerefore  an  3a  of 
parliament  noes  tal^e  Botice  thereof,  fo?  Uifjiclj  pou  map 
fee  tlje  dare  tijat  luas  taUen  in  tijc  aas  of  S'ettlement  anD 
Ctplanatiou;  anU  tijouglj  botlj  of  tfjem  are  muc()  mo?e  un- 
certain tijan  tljis  laa  of  l^arliament,  pet  tljcp  are  Ijelo  facren 
lip  tije  Courts  of  Judicature  in  Ireland,  anD  a  2:)ecree  of 
tljeir  Court  of  Claims  o?  letters  patent  are  conclufibe; 
anD  muc!)  mo?c  in  tijis  Cafe,  fo?  tbe  Q3abers  of  tljis  aa 
IjaD  tlje  ConfiDeration  of  t&efe  ctljer  aas  before  tfjem,  tljere^ 
fo?e  tfjep  gane  tljeir  Commifiioners  tljc  Cruftees  full  PoUier 
to  Ijeac  anD  Determine,  anD  tlje  €)teps  tljep  iiiere  to  talte 
clearlp  cIjalkeD  out;  tljis  isa  is  muclj  better,  anD  mo?c 
clearlp  penncD,  anD  3i  Unotti  not  toljp  it  fljoulD  not  meet  tuitlj 
tbe  fame  encouragement*  €lje  Ciuffees  IjaD  a  Potuer  of 
3uDicature,  tlje  plaintiff  Dixon  in  iljis  31uDicaturc  claimeD, 
anD  in  f)is  Claim  l)e  otons  tbat  @)ir  William  Talbot,  tlje 
Dufee  of  York's  Ciijent,  DiD  let  to  Quinn  ;  fo  (je  Does  fljeui 
tbat  it  luas  a  Doubtful  point  luljo  IjaD  tlje  Eiffljt ;  tljcn  tljep 
DiD  bear  anD  Determine  tbis  Point  upon  full  Debate,  anD 
tbe  aa  faps  tbeir  JuDgment  is  final ;  if  fo,  tljen  tljere  is  m 
Eeafon  to'  b?ing  tbis  Cieament.  'But  it  i$  faiD,  tbcp  babe 
not  a  Potner  to  Determine  labat  is  liefteD ;  tljis  3i  taltc  to  be 
one  main  point ;  anD  tbe  feconD  Point  is,  if  a  3!urp  can 
enquire  anD  finD  contrarp  to  tbeir  Decree*  Co  tbe  firft 
point  %  fap,  tbat  in  eUerp  Claufe  of  tbe  M  tbcp  babe  a 
Potoer  to  Determine  lubat  is  ijeffeD ;  firlf  by  tbe  claiming 
Claufe,  bp  as  flrong  general  mom  «S  Counfcl  coulD  De- 

5jife,  All  Perfons  having  any  Eftatc^  Righf,  Title  or  Inrereftj 

&c.  furelp  tbis  Does  emnD  to  an  Jnberitance,  anD  not  to 
Jncumfa?ances  onlp,  as  tbep  tnoulD  objea  on  tbe  otber  ^i'ct-, 
fo?  it  is  not  i\\  Eeafon  to  be  fuppofeD  but  tlje  legiflato^js 
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toculD  tafec  nt  Icaft  n0  miic!)  Care,  tljat  tljc  15urcf)afcr6  im-- 
nee  tl)i<)  aa  fljouID  tic  at  Icaft  ao  fi-ce  from  p?etcinieri  Ci- 
ties, 0?  real  eioer  Cities,  as  from  Jncimibianccs,  toljicb 
are  perifljatle  in  reCpea  of  Cities,  lufjica  map  Defeat  tlje 
entire  piircljafe;  ann  toe  fijouin  not  p?cfume  ti)at  nnjcf 
3luDaes  fljotiio  o?  teoulO  tso  nnp  Cljinn;  tijat  tuas  not  fair^ 
mucO  lefs  tijcCe  3!utitjes,  UJijo  tocrc  ^%*cn  of  great  .'^crit, 
anu  tocre  cljofen  bv  IMnv^^  Lo?tJS  anti  Connnons,  anti  toere 
^en  of  great  Jntcgvitp,  fo?  iue  ncbcr  bearO  of  anp  Com= 
plaints  of  tljcm  before  notu,  Jt  is  true,  tijcp  cannot  fa^ 
tijat  toljat  ifjcy  tuill  is  in  tljeir  S^urietiiafion,  Init  tljrp  maj* 
fap  tijat  tljrfe'lantis  BiD  fceicng  to  tlje  Dufec  of  York,  anD 
upon  !}caring  lljcp  map  netermine  it;  anti  luc  arc  to  p?c- 
fume  tOrp  Din  nctrrmine  tru!p,  ann  not  tljc  contrarp;  fo| 
tljis  CouLt  iDas  armen  luitij  a  fufficient  l,3oluer,  anD  Hi'o  up- 
on Debate  Ijear  anO  tictcrmine  tljis  Claim-  an3  3-  tijinli  it 
Ijarn  tfjat  a  QerDig  fl)ouID  fet  afitic  a  J'utiijmfnt  tIjat  luas 
gi\3en  upon  fo  folemn  a  Debate :  JTo?  tfje  €iuefiion  before 
tlje  '^JLniUtcs  luas,  uiljetljcr  tlje  SLann  in  Siueftion  OiD  faelonj 
to  tlje  late  Duke  of  York ;  ann  tlje  Cruffees  upon  Deliatc 
aniungen  it  to  ijaue  beiongen;  ergo  it  ucften  in  tijem ;  fo?3 
take  it,  tljat  tlje  jfo?feitures  ann  otljer  lanns,  &c.  uiere  at 

firit  \ieften  in  tlje  CrUfteeS  Onlp  fub  modo,  O?  dc  bene  cile, 

tl)at  is,  until  tlje  fame  fljouin  be  nefeeffen  hv  fubfequent 
Claims ;  fo  3!  fap  tljep  Uiere  not  abfoUitelp  betlen  at  firlf, 
tljouglj  31  no  agree,  if  tlje  belting  Claufe  Ijan  come  after  tljc 
claiming  Claufe,  it  Ijan  been  plainer :  'But  it  is  tlje  Office 
of  tlje  3Iunges  to  marf^al  Claufes  in  aas  of  parliament 
fo  tljat  all  map  beft  liana  togetljer ;  fo?  tbep  are  to  regiftet 
all  tlje  lanns  beaen,  tobicl)  tbep  cannot  no  before  tljep 
itnoto  toljat  is  beften ;  but  tljep  nin  regiHer  on  a  probable 
Caufe,  ann  tljep  nin  luell  in  fo  noing,  fo?  tljen  tbep  UJcre  to 
claim :  Xut  in  tljis  Cafe,  as  tljep  toouin  Ijabe  it,  it  is  tljc 
fame  Cljing  tobetljer  tljep  claim  o?  not;  fo?  if  tljeCruftees 
gibe  it  againft  tljcm  on  a  Claim  regularlP  Ijearn,  pet  tljep 
map  b?ing  tljeir  Cjeament,  ann  trp  it  ober  again  at  Into,, 
tljouglj  tlie  3iungment  of  tbe  Cruftees  Uias  to  be  final :  dntj 
tljis  is  lilte  tlje  Action  fome  Ijabe  of  5S)?eneI!ination,  iDfje- 
tljer  tljep  no  tuell  o?  ill  tljeir  fate  is  fircn  ann  immutable, 
Cljis  Court  of  tbe  Cruffees  teas  comparen  to  CommiOio- 
nets  of  OBanl^rupts,  tobicl)  niffers  from  it,  becaufe  tljis  bias 
a  Court  of  3unicature  -,  but  if  Comminioners  of  iSanfe- 
tupts  Ijan  Ipotoer  to  enquire  ann  netermine  of  tfje  €lfate  of 
tbc  'Bankrupt,  it  Uiouin  be  tbe  fame;  tlje  Cruffees  ()an 
J^otoer  bp  tbis  3a  to  retnarn  IPifcobero?s ;  ann  it  feems  bp 
I  tijik 
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tf)i0  fprciill  (LicrCiS,  tIjCP  pliC  lool.  to  tUJd  05?»  Anneiley  i 

nno  IjoiD  couID  tfjcp  rciuiiru  tfjcm  licfc?c  tfjc  €itfc  u?ac  mane 
outf  CIjis  DcfcnDuiit  matic  cut  a  €:itlc,  luljicfj  tijc  'Uvu- 
ftce0  tljousfjt  innsi  qoou,  nnD  pai'D  t!je  asoncp  of  tijc  pub^- 
UcK  fo?  tlje  fame ;  iinti  nota  tOcp  come  at  laii},  nnn  fay,  tin's 
Uias  no  true  DiTcoDcvp  -,  tfji'is  fucelp  tuouJn  make  tljis  part 
Cf  tl)c  9.a  nur<uto?p  anD  ttilc :  ©o  tijat  pou  mult  allotu  tJjcm 
a  po'iucr  to  tictcrmine  luijcit  (2  iJCfteB,  o?  cffc  pcu  mahc  tljt 
Act  itsic.    Xp  tlje  Llaiminn:  (Ilauic,  anp  pcrfonc  {jauinrcniip 
•^Liilc,  €aate  0?  Intcrcd,  ace  to  claim,  auQ  tlje  ^rufrcca 
arc  to  tictcniunc,  anD  tijcir  Determination  Is  final,   i^u 
Dixon  Ijas  'claimet!,  tijc  Cruftces  Oaue  DctermineD  ft,  pec 
noU)  tyc  {jane  tljcm  v.t  late ;  tijid,  5  t|)i5;h,  10  againft  tljc 
$iff,  fo2  tlj:  claiming,  luijicfj  is  tijC  fauinu  Claufe  in  tijig 
as,  io  ufeicls  ;  uccaufc,  tljougO  3;  Do  not  ciaim,  pet  jf  map 
^a\3e  mp  rsemctiP  at  lava.    ClnD  Ocrc  @?.  Dixon  i,s  fafe  foi 
tlje  lanes  Decrti'D  foj   Ijim,   ana  tOere  a^  to  tfjat  l)t 
aciiuiefccs,  tut  a&  to  tijc  LantiS  dccitch  againft  Ijim,  fie 
fueS;  fo  !t  is  lirann,e  Oc  fiioulD  lie  loofe,  nnb  tlje  pulilict? 
bounti.    a  Claim  2  talic  to  ue  a  ©ugrrcriion  of  an  €reinp^ 
tion  of  a  ifoifeiture,  tlje  Determination  of  tyljicO  is  final ; 
if  tljat  be  fo,  tljcn  tljc  perfons  tijat  Determine  tlje  €icii\n 
IjaDe  potocr  to  Determine  toljat  is  uefreD,  anD  toljat  not; 
fo2  a  poluer  of  Ijearimj  anD  Dctermuri!:fi:  carries  in  its 
j!5ature  a  Popjer  of  Detcrminino:  luljat  is  nciicD,  oj  cU?. 
tljis  pciiier  asi'o  tnill  lic  nugato^p.    ClnD  tljis  nolu  tuill  fall 
upon   hngiiih    p^joteftant    Purcljafers,    voDo    Dentureia 
tljeic  i^onep  on  tlje  Ijigfjell  S)ecuritp  tljis  jl5ation  can 
giue  tf)cm,  anD  toljo  are  not  to  lja\3C  anp  Cquiualent,  no? 
Ijaiie  tljep  anp  Cilarrantp,  Coiienant,  0?  anp  otljer  collate^ 
ral  llem'eDP,  fo  tOiit  tljep  tooulD  be  in  a  uk})  mifcfjiel'ous 
Cafe,  auD  tijep  arc  tljofc  tljat  teoulD  onlp  fuffer  5  luljereas 
if  tljc  Ccnriuuffon  35  contenD  fo?  be  allctucD,  ttjen  no  15oDp 
mill  iuffer.    anD  if  m  'Xruflces  IjaD  an  c,i*02bitant  poUier, 
toljiclj  mas  abiciutcip  necelTarp  in  tljat  l^ingDom,  to  fettle 
a  Peace  tliere  -,   it  feems  tijep  maDc  berp  gcoD  Ofe  tljcrecf^ 
fo?  tbat  tijcre  lja\jc  been  no  Clamours  no?  Complaints  a* 
jjainft  tljeni;  tbis  93?.  Dixon  beinn;  tlje  onlp  perfon  tljat  J 
babe  IjearD,  UUjo  t'jinhs  binifelf  U)?ongeD  bp  tbem.    9nD  fo? 
tljefe  Eeafons,  anD  brcr.nfe  of  tlje  great  ^ifcljief  tljat  2f 
fojefee  luill  bappen,  if  tijc  dilates  of  tlje  purcbafers  unDer 
tljis  Ctct  be  fuffcreD  to  be  ciuedicneD,  3i  tljink  tbe  3!UDgmeat 
gibeu  in  13.  R.  in  Ireland  fijoulD  be  rcberfcD. 

Powell  3.   Ii  tbink  tly:  JuDgment  in  Ireland  fljculD  be 
affitmcD.    SnD  l!  take  it,  tljcre  is  but  one  fingle  Clueaion 

in 
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in  tW  Cafe,  nnn  tljat  10,  ©aijctljcr  tljc  Cruffecis  ijan  a 
potoer  to  tietCL-mine  tuljat  uiagi  uefteti  in  t&em ;  ann  fo?  t&at 
3  talte  itiljat  nolanU  iuass  ueftcDin  tfje  Cniftccgf,  buttDijat 
bclonffcn  to  l^iiig  James,  o|  to  fo?feiting;  J^^etfous:  il^oui 
tljcfe  lanos  Din  not  befoitn;  to  J^inn;  James,  aiiD  3!  tahe  it, 
tOat  tfjeic  netennintun;  tijat  tl)cj>  tiiD  belonn:  to  Ijim,  toill  not 
nml^c  it  fo,    ^^v  'B^otljer  Powis  is  vigjjt,  in  faping  it  ms 
nccelTarp  to  fettle  Ireland  in  peace  ^  but  if  tljio  Confituaion 
tootiin  f)b!ti,  it  luoulB  be  a  (Klaj)  to  feinnie  a  neiu  mat  tOere, 
if  ail  tijc  Lantsgi  in  tljat  Ixinp'om  Uiete  uelfeo  in  feljen  Pet- 
fon0,  nnt!  tljen  to  be  Deueften  bp  tljcit  Claims,  uiljiclj  31 
beiie\3e  is  Uiljat  no  cpan  in  England  0?  Ireland  iJin  fuppofe 
0?  imagine  ttiljen  tbis  aa  tons  ntaiie>    31  cannot  trll  toljere 
tijis  PolDCt  is  giVifn  to  tfje  Cruftees,  to  netermine  iuljat 
is  ijeftct!.    ^h  Solicitor  tcifs  us  it  is  in  one  Place ;  ^^ 
atto?nep  in  anotbct  place;  anti  botlj  m)>  iDjottjci-  Powis's, 
31  tW%  it  is  EijeL-p  luijece,  in  cberp  Claafe ;  anti  31  confefs 
31  am  fo  tJuH  31  cannot  finn  it  anp  icijcre,    OSut  mp  'B^otbec 
VJouitJ  W'ic  it  BefteD  fub  modo  J  3!  cannot  unberftanti  tbat : 
jfo?  if  all  tbe  lanDS  tbat  A.  baH,  ban  been  bp  as  of  Pat- 
Kament  iseficn  in  B.  notu  notbinjr  if:^  befieo  in  B.  but  tbe 
jB,anlis  tubicb  A.  bat,  Uibicb  is  out  Cafe*    ODut  if  an  3a  of 
parliament  Uiill  bed  certain  lanns,  as  Blackacre  anO  White- 
acre,  in  certain  perfons,  tbere  tbofe  lanns  are  bcffen  in 
tbcfe  perfons  immetiiatel}),  let  tbe  P?opertp  babe  been  in 
tobom  it  tuill,  becanfc  eberp  Xotij)  is  a  partp  to  an  aa  of 
parliament,  fo  no  GIlronD:  to  anp  Perfon* '  OSut  if  onlp, 
as  3  faitJ,  tbe  lanDS  of  A.  be  to  be  beften,  tben  no  otbec 
perfon's  Lanns  iball  be  beffeti ;  anu  tbere  is  no  BeeD  of  a 
g)abinD;  fo?  anp  otber  perfon  -,  anti  tbere  muft  be  an  3n= 
quifition,  0?  fome  OtHct,  to  fiiiD  anU  afcertain  bUjat  Lanbs 
A.  ban*    Vide  Plowd.  486.    @)0  iS  tlje  ©pinion  of  Hob. 
Hutton  anU  Jones,  i  Jones  71,  &  9.     %o  if  in  tbis  Cafe  l^inff 
James  tnas  in  bp  i^ilfeifin,  ^tt  tbe  Kigbt  of  tbe  DilfeiiTee 
luas  not  befteti  in  tbe  Cruftees ;  but  tbe  DiircilTce  micbt 
claim  tl)t  3nberitance  from  tbem,  becaufe  tbe  polTemon  tons 
uefteD  in  tbem ;  anti  fo  tbere  mas  anti  migbt  be  a  Cnfc, 
tobere  tl)t  3nbetitance  mi'irbt  be  claimeti  as  ibcll  as  3ncum= 
biances*    OSut  ouer  an  innocent  perfon's  Cffate  tbep  ban 
no  3uristiiaion  at  all,  fo  tobat  tbep  tiin  in  fucb  Cafe  is  co- 
ram non  judice.    %t  luas  mucb  infifteti  upon,  tbat  tbe  Crotcn 
teas  bounti  by  tbe  JuDffment  of  tbe  Cruffees,  ann  tbe  %nh'- 
jea  not;  noui  3  no  tbinfe,  tbat  neitber  tbeCroton  no? ^ub« 
jea  teas  an?  (maps  bounn  bp  anp  3ungment  of  tbe  Cru- 
ftecSj  but  iubetc  tbep  ban  3,utisniaion ;  ann  if  tbe  Crotun 
I  ban 
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jjati  nnp  piioi  0?  otfjec  Etffljt  to  tljcfc  laiio^  tlje  CruffeciS 
nilotocD  to  £p?»  Dixon,  3!  cannot  tijinU  tlje  Decree  of  tfj? 
€ruft£CS  toiti  in  tfjat  €afe  be  concliiOije  to  tlje  Ciucen;  fo? 
aU  tlje  Claufesi  in  tftis  aa  of  Iparliamcnt  Depcnn  upon  tljc 
ueftino;  €lnufe*  3t  Uiaisi  lietp  fit  tl)t^ ,  fljouin  tjnu  piopec 
ij^eansi  to  fino  out  toljat  lantis  nia  belonn;  to  jCiinn;  James, 
anti  tbcrefo^e  tlje  encouragement  mass  giuen  'Diko'ozmi^y 
but  if  tfjc  Cruftees  luete  not  uiell  info?meti,  anD  t^e  llonus 
Bid  not  belong  to  tlje  late  Bing  James,  &c.  it  luas  at  tijc 
Crufteeg  libera*  3  tijink  tije  fflcrnia  i0  Derp  fair,  fo?  3:1 
i)aue  IjearD  of  no  jfnult  tDnt  luajs  founn  Uu't!)  it ;  ann  3i  Ijopt, 
t6e  affirmance  of  tljijs  3!ut!gment  iuill  not  be  of  fuclj  ill 
Confequence  asi  mp  li5?otfjer  app?el)en50*     -  -   ^ 

Holt  €.  %  31  tljinU  tlje  l^?oceening$  ann  Decree  of  tIjC; 
Cruffee^  in  tljis  Cafe  is  i3oiD,  anO  coram  non  judice,  anH 
tljat  tlje  LelTo?  of  tl)e  J^Iaintiff  lja5  a  gooD  €:itle  to  enter;.: 
ann" 3!  50  agree  luitlj  mp'iSjotljer  Powell,  tljiit,  anp  otijec.. 
ConftruSfon  cf  tljigi  as  of  Parliament,  luouin  be,  inftean 
of  quieting  Ireland,  tljc  reanp  (Mlap  to  bnue  a  nela  QHar 
tijere*    3t  m$  intennea  tlje,fo?feiteb,LanQS,  anu  tljofe 
belonging  to  Iliing  James,  fljoult)  be  Ueffeo  in  t^efe  (^entle= 
men,  in  o?tier  to  be  folti  fo?  tbe  publiclt,  anO  inaeau  of^ 
tl)i!3  tue  tuouin  Ueft  all  t^e  l^inguom  in  t&em;  t&ieU)ouiri 
be  a  man  Conffruaion* .  31  bnoui  none  of  tl)e  Cruffeee, 
tl)ep  map  be  fjonelf  ©entlcmen,  fo?  ougl)t3  bnoui;  petit 
tooulo  be  berp  unreafonable  to  giue  tbem  fucb  a  l?ouier ;  31 
believe  tlje  parliament  moulD  not  t&anh  us,  to  gi\je  fuc^  a 
Conflruaion  to  tljeir  aa»    OBut  it  toill  be  fain,  tljat  tlje  aa . 
10  erecuten,  ann  no  Ipurt  none,  fo  tl)i0  jf ear  neeniefs ;  but ' 
3!  beg  t^eir  parnon0,  fo?  if  all  t&e  lann0  in  Ireland  tuere 
Deften  in  tljem,  tl)cn  fuclj  a0  Ijane  not  claimen,  are  bp  tljis 
Conltruaion  in  a  uerp  ban  donnition,  fo?  tbep  are  conclu- 
nen  bp  tlje  facing  Claufe*    3!  ukttW  aa,  as  it  toas  mane  , 
ann  intenncn,  to  Ijabe  a  l)erp  reafonable  Conltruaion  ann  , 
Interpretation*    3f  !!^ing  James  l)an  been  a  Dilfeifo?,  as 
mp  OS^otljer  Powell  fain,  tlje  polTeflioK  ann  nefcafible  ^ftate  . 
f0  ueften  in  tlje  Cruftee0 ;  if  a  forfeiting  perfon  Ijan  a 
Eigljt  of  aaion  o|  Cntrp,  t^is  tuas  UeCen  in  tlje  CrufteeSi  , 
but  tbe  poffefiion  in  tlje  ipanns  of  an  innocent  perfon  inas 
unnifturben  bv  tte  aa:  eo  if  a  forfeiting  Perfon  Ijan  a  . 
Connition,  &c.  if  Cenant  fo?  life  mas  a  forfeiting  per-  . 
fon,  tljis  €ffate  tnas  in  tlje  Cruttees,  but  not  tlje  Eeuer- 
fions  0?  Eemainners,  ann  Ije  in  Eeberfion  o?  Eemainnec  "; 
neenen  no  Claim,  fo?  tljere  is  no  Beceflitp  to  claim  anp  : 
C&ing  but  tnljat  is  nclten*    Cbe  perfonjs  toljo  are  to  claim  > 

5  H  ate 
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are  tfjofe  icljo  fjnu  a  Eigfit  to  tlje  C&ino:  toclfcn  6efo?e  tfic 
i3t&  of  February  1688,  a0  to  t()e  Liinus  Of  tlje  late  mtnff 
James ;  fo  muc!)  fo?  tfje  particulars  of  tfie  asf,  tDfticfj,  31 
taUe  it,  agrees  toftb  tf)e  tn&olc*  C6e  Cruftees  fol>  a  fuffl- 
cient  potoer  otjer  t&efe  Lantid  tljat  tnere  to  be  foW,  aim 
tijere  \m$  no  Eeafon  0?  5I5ecemtp  to  Dett  anp  moie  in  tfjem. 
3  mutt  confers,  31  fenoiu  not  tii!)at  is  meant  bp  a  ueffinff  de 

bene  efle  0?  Tub  modo ;  but  3  tl)inU  t^e  Cafe  pUt  bp  Uip  Od^O- 

tfjer  Powell,  ftjijere  tlje  lantJS  of  A.  are  Detten  bp  aa  of  15ar« 
ifament,  is  bcrp  gooD  JLaiu,  ann  full  to  our  p?cfent  pur= 

pOfe  5  fo  31  take  tlje  Cafe  of  Terry  anD  Huntington  to  be  M£' 

tv  full  to  tf)is  Cafe*  €)uppofe  a  Formedon  is  b^ouffbt  in 
tljis  Court;  antJ  tfje  DemanCant  is  barreD,  after  Ije  brings 
a  Formedon  in  tfjc  C  B.  ano  tlje  Cenant  pleaos  tfjc  3futi0' 
nient  in  tljis  Court  auaintt  Ijim,  t&is  is  no  TBar,  fo?  tije 
3IuQo:nient  Ijere  luas  coram  non  judice  5  fo?  tbe  aumittance  of 
tlje  Parties  tioes  not  giue  a  JuristiiSion  to  a  Court,  %o 
on  appeal  fo?  ^urOer  in  tljc  C  B.  anO  tlje  Defenuant  is 
conncmneD,  it  is  penal  in  tlje  eijeriff  to  erecute  it ;  fo  in 
tlje  Cafe  of  tlje  Marflialfea,  luljere  tljeir  Juristiiaion  toas 
iimitcn  to  aaions,  ann  alfo  tons  limited  to  perfons  toitbin 
tlje  aaerge,  &c.  as  to  tlje  ^ifcljief  to  tbe  purcljafers,  3! 
cannot  tljinH  tbep  are  to  be  in  a  better  ConCition  tljan  tbofe 
toljo  bup  f  o?feitures  eDcrp  SDap ;  tljoutylj  trulp  tlje  Purclja-- 
fers  unber  tlje  Cruffees  are  in  better  Condition,  fo?  tbe 
Cruffees  Ijan  potoer  to  fenti  fo?,  keep  0?  tettrop  all  tljeir 
S!tiberfarics  ^ttXid*  Cljis  Cafe  toas  uerp  learnemp  argueli 
tv  mv  'B?otljer  Powis,  i^?.  atto?nej)  ann  $g?.  ^olicito?; 
pet  3  muft  confefs,  31  neDer  conceibeD  tlje  leatt  Doubt  of 
tlje  Cafe,  anti  31  am  (till  sjerp  clear  in  it,  tljat  tlje  3!uDBinent 
fljouiu  be  affirmen* 
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Hatton  ^erfiis  Morfe.     I  Ann. 
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Per  Holt  C»  3I*X^  'Debt,  tijc  DefeitUant  map  pleati  n  i^saik-  ^9*- 

Ecleafe;  becaufe  it  arintfts  m  Con- b-^ss'Ia 
ttaSj  ann  pet  ije  miQht  giue  it  in  €tji-  ^Rou.Abr. 

OcnCC   upon  Nil  debetj   fo   in  Afliimpfit  ^^*-  ''• 

!)e  map  plcan  papmcnt ;  anu  pet  ijc  map  ffiuc  it  in  Ctjioence 
on  Non  Aflbmpiit.    %o  U)a0  tf)c  principal  Caff,  anH  fo  ruleu* 


JUDGES. 

Groenvelt  'verfus  Burwell  ^  aT.     Trin.  IZ  W.  ^. 


115  tl)i£i  Cafe  it  tuas  fain  bp  Holt  C*  3i*  tfjat  no  31uUffe     ( i. ) 
is  nnfiucrable,  eitbet  to  tlje  t^inn:  0?  t&c  l^artp,  fo?  '  J"'-  597» 
QSiitafecs  0?  €rro?fi  of  i)i0  3!uiigmcnt,  in  anp  patters  ^* ' 
toijci-eof  ^c  ijatlj  Jurigoiaion.    %t  tDouin  expofe  tije 
luilice  of  tOe  l^ation,  ann  no  (^an  UJouiU  execute  tfte  C)f' 
fice,  upon  peril  of  being:  arraigneo  bp  agion  0^  Jnuisment 
fo?  eijecp  Jutigment  Ije  p?onounce0.    3if  a  Juitice  of  peace 
teco?5  tljnt  upon  Ijis  (Ilieto  a0  a  iFo?ce,  tofjiclj  iis  not  fo,  te 
cannot  be  Djniwi  in  €iue(!ion  fo?  it.    9nn  in  a  Cafe  tu&ere  9  Rep.  ds. 
tbe  Jurp  founn  nnn  p?efenteU  a  faa  to  be  ^refpafjs,  tlje  fRjit^br 
3!UDQ;e  of  0\er  and  Terminer  cnufeli  tbciu  IFinHinu  to  be  en=  92.°  ' 
tcrctJ  n!£)  a  Icfoni',  nnti  pet  couio  not  be  punitljeu  t^  Jm  5  Keb.  322. 
Uiftment,  0?  otbcriuife,  bccaufe  I)e  toag  a  S^uoijc  of  iS.eco?u,  So.  car."' 
atiti  tlje  3!ntiiamcnt  ngxiinil  Ijini  tuas  to  uefcat  W  Eeco?r>.  m- 
Cbe  fatter  nffirmeti  bp  S)entence  of  a  Slutjge  is  not  tra-  ^'"■'^'■-  '^ 
Derfable,  tuljcre  tije  Into  intruRS  Sim  to  trp  anO  Determine  Dyer  50, 69. 
iu    ^But  if  a  Conifable  commit  a  ^m  fo?  a  'B?eac()  of  tlje  ?^Buift.  64. 
Peace  in  bis  p?cfencc,  tbat  map  be  trnberfco,  fo?  be  is  ^^'''^  '^ 
not  a  Junirc,  no?  Docs  b?  flff  bp  jutiicial  2lut(jo?itp,  tbougO 
!je  bas  Poiuct  to  commit  fo?  fafe  CuHoop* 

Wood 


3 
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Wood  ^erfus  The  Mayor   and  Commonalty  of 
London.     March  2,  1 70 1.     In  Error. 

(2.)       \%  Guildhall,  Debt  tuas  i3?oun:I)t  in  tljc  Court  of  tfje 

I saik.  597,  x\   03apo?  ana  aiDcvmen  of  London,  fo?  tlje  pcnaltp  of 

"9^;  a  'Bp-laU)  mntsc  bp  tlje  Common  Council ;  tlje  Ipenaltp 

teas  400 1.  of  teljiiO  300 1.  uiais  bp  tljc  Oi3p=lai'j  to  be  fa|= 

&itcti  to  tljc  Cifc  of  tije  ^aj)o?  anti  Commonaltp,    3utig= 

uicnt  iua0  aijainlf  tlje  Defendant,  anB  Ije  b?oun;t)t^^rvo?  be= 

fo?e  Commifiioners  appointeo  to  eraminc  t^ofe  ^rro^s,  viz. 

Holt  C.  3;  Ward  C»  loaron,  &c.  ann  it  tunjs  IjcIB  bj?  Holt 

C*  3!*  to  tDljici)  tlje  reft  agreeti  -, 

^c^T\       ^^'  '^^^'^^  ^^^^  ^apo?,  &c.  miffljt  maltc  a  OSp-laiu,  ann 

Mod.  ctfi  limit  tlje  }p)enaltp  to  tljemfcliics),  faccaufe  tljcuc  is  no  Cilap 

&c.  305.      to  enforce  Obetii'ence,  but  tlje  Punifijment,  UjIjicIj  mufr  ne- 

-  Rou  Abr  ccffarilp  be  eitljec  pecuniarp,  0?  co?po^il,  as  Jmpjifonment, 

9z.  a. '     *  toljicl)  ijs  not  iegal,  unlefs  tljere  be  a  duifom  ta  luarrant  it* 

2BIP,  Cljat  it  migljt  be  fucD  fo?  in  tlje  Court  of  tlje 

^apo?  anti  aiocrmen,  if,  tlje  J^apo?  coulo  be  fcberen,  anO 

tlje  Court  Ijein  before  tlje  amermen*    €6u0  tbe  Cljief  3!U= 

ikitz  of  tlje  Common  piea^  map  b^ino;  ^^n  ^^Sion  in  C.  B. 

but  tben  tbete  muft  be  a  fpecial  Cntrp,  viz.  Placita  coram 

Johanne  Blencow  Milite,  &c.    OUlittinff  tlje  CftiCf  Julticej 

otberUiifc  it  tuouiu  be  erroneous*  8  H.  6.  81. 

^S'n  Ah'      5^^?'  '^^^^^  ^^  ^^J^  ^apo?  toas  an  integral  I^art,  fa  as 
55  5  tljere  couin  not  be  a  Court  tuitbout  Ijim,  it  couin  not  be 

Co.  Lit.  Ill,  fuen  fo?  tbere,  fo?  Ijc  is  31ulise  ano  plaintiff,  tnljiclj  cannot 

187.  jUp 

Chan    Heo       ^** 

ai,  li;.  4tWP,  €Ijouq;Ij  tbe  ^apo?  abfents  Ijimfelf,  anu  tlje  Ee^ 

^y«j  304-^    co?5er  fits  fo?  ijim,  ann  tljat  h^  tbe  Cuffom  of  tlje  Citp, 
"  '  '  pet  it  alters  not  tbe  Cafe^  fo?  tbousb  tbe  Eecojner  fits  per= 
fonallp,  pet  it  is  iegallp  tbe  aa  of  tbe  C^^apo?  j  tbe  Eccojucr 
is  bis  Oeputp,  anD  bis'  M  is  tbe  aa  of  ijis  Superio?* 

5tblp,  Cbat  t\^z  Cafe  \\\  2  Ro.  93.  title  Judge,  pi.  14.  luas 
Laiu,  but  not  fo|  tbe  Ecafon  tbere  giben ;  it  bio  not  tbere 
appear  on  tbe  jFace  of  tbe  Eeco?li  tbat  tlje  plaintiff  toas 
#apo?,  fo?  it  ioas  b?ougbt  ^  bini  as  J-  s.  anb  be  bias  not 
^apo?  at  tbe  Commencement,  but  penning  tbe  aaion  be- 
came ®apo?  J  anb  it  couID  not  be  aifigneb  fo?  €rro2,  be* 
caufe  it  inas  not  pleabeo  belotn ;  an5  it  toas  onip  Crro?  \i\ 
ifaa,  ann  couin  not  be  aberreb,  no?  appear  to  tbe  Court  a^ 
bobe,  Uiitbout  abetment* 

I  Per 


Co,  Lit.  2^4. 
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n 


Per  Holt  €♦  J*  3If  t()c  Slutiffe  U)()o  tcicti  a  Caufe  be  fince  Term  Trio 
put  out,  upou  99ation  fo?  a  netij  Crial,  fjc  map  cettifp  tfjc  \^^,l\^  . 
Court  iuljat  Ijis  ©pinion  toa^  toljcn  Ijc  trieu  tfje  aCaufc,  53 
antJ  toljcce  a  JiiUffc  at  a  Crial  etconcouflp  ouer-tulcs  a 
fatter  oifctcii  in  CDiDence,  tfje  tegular  221aj)  isi  to  tenDec 
a  "Bill  of  €Keption ;  pet  if  upon  fuclj  a  fatter,  t^e  par= 
v^  Uiiil  fuffer  tfje  Crial  to  go  auainfl  Ijim,  it  is  gooo  Caufe 
of  a  netu  Crinl* 

%Zt  Courts. 


JUDGMENTS. 

BanburyV  Cafe.    Hill.  6  W.  j. 


T 


Holt  C*  J^TTJ^  ^^i^"  ^f  Crcfpafs  is  fi?ouffljt  fo?  a  Cref=  C  <•  ) 
pafs  none  in  lanos  belonging  to  fucfj  a  3s«ik.zi3. 
Upoufe,  tljouglj  it  appear  at  tlje  Crial  tljat 
tlje  Plaintiff  IjaU  no  €itlc  to  tfje  i^oufe, 
pet  tlje  Court  cannot  giije  ^utigment  to  turn  Ijim  out,  l)e= 
caufe  it  iuag  not  iuoiciallp  before  tljem,  anti  cuerp  3!utig-- 
ment  muft  not  onlp  be  compleat,  but  alfo  formal  5  tfjercfo^e 
if  a  Quo  Warranto  be  b?ougfjt  againff  tf)e  Dcfcntiant  fo? 
ufurping  IFrancfjifee,  ann  tf)c  Court  fijouio  giue  3iutigment 
tljat  Ije  Ijas  no  Citle,  unlefs  tijcp  go  on  ann  fap,  quod  ab- 

inde  excludatur,   it  iS  ilK     ^0  \\\  Debt    upOn   a  'BonU,  if  I  Vent.  17, 

tbe  Dcfentiant  plean  auterfoits  acquit  in  an  asion  on  tlje  59- 
fameTSoniJ,  ann  tfje  3«tJgment  iuag  tfjat  fje  tfje  Defendant  *  ^^°'  5'*'' 
fljoiifo  recoi3cr  Damages,  &  cat  inde  fine  die,  tfjis  is  naugf)t, 

luitfjOUt  ffiping  furtfjer  quod  querens  nil  capiat  per  billam  j 

becaufe  Difmiflion  is  no  Jungment  \\\  a  Court  of  latu. 

3nn  a  3!utigmcnt  fljall  babe  Ecfation  to  tbc  firft  Diip  of  3  saik  ^\^. 
tbe  Cerm,  as  if  it  teas  giben  on  tljat  berp  Dap,  if  tfjere 
be  not  a  Memorandum  to  tfje  contrarp,  as  tofjcrc  tbere  is  a 
Continuance  of  tfje  Caufe  'tifl  anotfjer  Day  in  tfje  fame 
Ccrm* 


5  I    •  Saunders 
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Saunders  'verjus .     Trin.  y  W.  5. 

(2.)  T  T1P©B  a  jHfffnicnt,  ^ootig  uitre  tnltcn  in  €xcmion 
Skin.  j8(f.  kA  ill  tlje  Poffellion  of  tlje  plaintiff,  toljo  ijao  tfjcui  bp 
(Ilirtuc  of  a  S)ale  from  one  G.  on  tofjicS  tlje  piafntiff  ij?ou0l3t 
ijijj  aftion ;  ann  tljc  Defentinnt  fnfiftcn,  tljat  t()e  @alc  ton0 
fcnutiulcnt  againft  Ijim,  f)£  being  a  €retiito?  bp  JuDgment. 
Holt  C  3.  Ijeio,  tijat  if  tlje  2!u5fi;mcnt  tua0  upon  a  point 
tricn,  tfjen  tfje  partv  netn  not  to  p^oije  tlje  Confineration, 
but  it  fljaU  be  intenneD  goon  •,  but  if  it  be  a  JutJfiment  b? 
Confcflion,  &c.  Ijc  ouffljt  to  p?oije  it  to  be  fo?  a  juft  €»ebt, 
otfjeriuife  ht  fljall  not  obect&joui  tlje  ^ale,  tljougO  it  be 
fiaunulent. 

Churchy  ^erfus  RofTe.     Mich.  7  W.  5. 

00  Per  Holt  C»  3f«Tjr  tbe  Defennant  is  atreffen,  ann  in  €xt' 

vidc\  Salt  A  cution,  antJ  one  becomes  bounn  fo?  Ijim  to 

402.  tlje  Plaintiff,  ann  tl)e  Defennant  gibcp  bim  Jutigment  fo| 

6  Mod.  85,  jj^jj  Countei--S)e£utitp,  it  i$  gooO,  tfjouffS  no  atto?uep  tuere 

1  Mod.  I.    pjcfcnti 
t  Liii.47, 

434- 

Rex  'verfus  Knightlj.     Pafch.  8  W.  3. 

(  4.  )        A  Lexander  Knightly  Cfq;  toag  b?OUfffjt  tO  tlje  TBat  tO  U 

Com.  364.  f\  tricu  upon  an  JnUiSment  of  i^igl)  €:rcafon,  to  tofjicft 
Ije  ban  pleanen  Bot^niltv-,  ann  noiD,  before  tbe  21ucp  toere 
callen,  be  confelfen  tbat  be  loafi  unljappilp  fuipiijen  into 
tbe  Defiun  to  aflTamnatc  tbe  j^ing,  tbougb  at  tOe  fame 
Cime  be  nin  abominate  tbe  Cbing  itfelf,  but  toben  l)Z  tuag 
once  engagen  in  it,  be  feneto  not  batii  to  retire  luitbout  ait 
3lmputation  of  Cotoarnice.  ^e  neflten  tbe  Cbicf  Suffice 
(as  a  p?ibp  CounfeHo?)  to  rep?efent  bim  to  tbe  lo?5S  liu 
ftices  as  an  £)b|ea  of  ^etcp,  &c.  ann  be  nefiren  be  irtigbt 
tDitbn?auj  Uu  piea,  ann  confefs  tbe  p'gb  €reafon  j  uibicb 
toas  aHoteen* 

ann  Holt  €,  %  fain,  3t  tuas  refolben  bp  all  tbe  lunges 
at  Serjeants-Inn,  in  tbe  €afe  of  tbe  Eegicines,  tbat  it  migbt 
be  fo  none*  %o  be  pleanen  ©uiltp,  ann  tuas  remannen  to 
Newgate ;  fo?  per  Cur',  be  ougbt  to  baue  fout  jutinical  iDaps 
to  mobe  in  Slrreft  of  Slungment,  if  tbere  be  fa  manp  in 
2  Cerm 


JUDGMENTS.  7,^9 


Ccrm,  0?  cffe  as  mnnp  ais  tfje  Cerm  toiil  allotti*  (3!iin5» 
mrnt  was  once  giuen  iinmcCirttclP,  but  it  lujiiS  etroncouSt) 

Rex  i^f^^y^i  Harris.     Trin.  9  W.  j. 

Holt  d*  3.C:j  E  Samuel  Aftry  tcIIs  me,  tljete  wfozt  iuas     (  5.  ) 
O  a  c:(Ilrit  to  tlje  ^^fjetiff  to  tafee  up  anp  ^an  com.  447- 
tljat  UiaiS  at  Uuue,  ann  to  put  |)im  in  tlje  PilloiP ;  tl)ei*cfo?c 
3  tfjinl^  toe  cannot  giijc  anp  fucD  !Juli0:ment  (in  tfje  aofence 
of  tl>e  I?artp)  Uiljicfj  cannot  be  ctecuteo*    3!f  i)e  be  in  Court, 
uje  Bdi^jet  &im  to  tfje  C^arfljal,  nno  an  €ntrp  10  on  tbt 

EOII,    tljat  tljC  i^aclljal  Bo  €jCeCUtion  pedculo  Incumbentc. 

anU  if  toe  tucce  to  feno  ^im  into  Somerfetfhire,  tijere  10  to 
be  a  C^lrit  of  ^fl'iftancc  to  tbe  S^ljcriff ;  but  if  ije  came  from 
Newgate  bitfjcu,  tljcn  if  Ijc  be  remanoen,  t&ere  ijoeis  inoeco 

a  Kllit  to  tljC  €)l)Criff,  but  t&en  conftat  de  perfona. 

%ix  William  Williams:  CouO  tijfs  $^an  fa?  an?  Cljiitij 
if  \)t  luere  i)cre,  0^  tIjculD  Ije  be  asbeo  tuljat  be  ban  to  fap  ^ 
In  mp  oUJn  Cafe,  3  Uiag  fent  fo?  inoeeo  tnben  tbe  Couft 
toag  to  ^\Mz  3!utJffment  an;ain(t  me  5  tljej)  DiD  not  ash  me 
Uibat  I  baO  to  fap,  but  fineo  me  1 0,000 1,  tbece  tuas  no 
Commitritur  inOeeo,  (iuljicl)  tpagi  a  fpecial  jFabour,  fo|  tn&ict) 
Complaint  toas  tnaoe  to  tfje  Einff,)  ano  a  pMUate  Capias  ex 
officio  luasi  mane  out  againlf  mc,  tljousD  tbcrc  toajj  no  Com- 
mittitur,  anO  fo  tberc  niitjbt  be  JuDgment  (iere» 

Holt  C  J*  3!  neDer  i^neto  a  3SuOfl;ment  fo|  a  co?po^1l  Pu? 
hilljment,  unlefs  tbc  partj)  luere  p?efent,  ereept  tje  Cafe  of 
one  ^?!3.  Buckridge,  tobiclj  iuao  irregular. 

^ou  maj>  out=IaU)  Ijim  bp  neft  Ccrni;  fo?  \\\  Criminal 

fattens  tljetC  is  but  one  Capias  before  t|)e  Exigent. 

Dvk€$  Cafi'    Mkh.  9  W.  3. 

OB  €rial  at  15ar  Duke  ijun  bm\  conbiaeli  of  periurp,     ( 6. ) 
ann  upon  tbe  Capias  be  toas  aftertnarns  outlalucn  fo?  i  saik.  400, 
it;  ann  itioas  tbenmouento  gi^c  3IuDo;uicnt  againftbmt,  skin.684. 
tijougb  abfent. 

Holt  C.  3.  ^ungment  cannot  be  giben  againft  anp  9^m 
iwW  abfence,  fo?  a  co?po?al  I9unifi)ment;  be  muff  be  pie? 
fent  ttrben  it  is  none,  3f  a  ^an  be  outlaiuen  of  jfeiijnp, 
Citccution  toais  ueuer  atoamen  againft  tbe  felon  'tiH  b?<Jxio;6t 
to  tbe  Tdar.  Cbetc  is  r.o  P?ecenent  of  anp  fucb  ^ntrpj 
fo?  if  toe  5i\3e  Jungmcnt  tbat  ije  i^aii  be  put  in  tbe  .ptlo??, 

it 


I  Sulk, 400 
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it  miijljt  De  HcmanUen  mijcit,  nnn  tfje  anftocc  tnoulD  be,  toljcn 
tfjep  can  cntcfj  ljim»  aim  tljcrc  neticc  toniQi  a  ailrit  to  tnhe 
a  ^aii  anil  put  Ijim  in  tlje  Pillo?? ;  it  is  not  iifee  to  a  Ca- 
pias pro  fine,  tol)icD  IS  to  fa^inff  !)im  into  €ouct  to  pap  t^e 
sponep*  a  OffcnUant  map  fubmit  to  a  ifine,  tftougS  ab- 
fent,  if  fje  ijasi  a  €IerK  in  Cbutt  tijat  toili  unOettafee  fo?  tije 
line* 

Anonymus.     Mich.  10  W.  3. 

( 7. )    t^  teas  wmtn  bp  Counfel  to  fet  afiHe  an  dccution  on  a 
!aik.4oo.  1  jungmcnt,  fo?  tfjattbcrc  ims  an  3Q;recmcnt  betinecn  tijc 
patties  aftet  tDe  lunumcnt  gibcn,  viz.  Cfjat  it  (!jouID  tc 
upon  Cetms* 

OSp  Holt  €*  31*  31f  a  S'utJirment  is  confetrcn  on  Cerms, 
it  being  in  CffeS  but  conUitional,  tfjc  Court  tuiil  lap  tbeic 
rpauDs  upon  it,  anD  fee  tbe  Cecms  perfo?meU:  'But'tDfjere 
a  3!utio;ment  is  acfenoinleDijen  abfoUttetp,  ann  aftectnarbs  an 
aureement  mabe,  tljis  botlj  not  affeS  tfje  Slubffment,  ann 
vot  XmW  tafee  no  Boticc  of  it,  but  put  t&e  paitp  to  bis 
aaion  on  tbe  Sijceement*  Cbe  Court  cannot  fjolb  piea  of 
nn  agreement  upon  a  potion  -,  ann  Ijere  it  beinij  onip  urn 

Jiec  tbeir  IpanbS,  it  is  no  <©|OUntl  fO?  Audita  Querela. 

Mich.  10  Holt  C«  31*  Jt  is  aiyainfl  tbe  Cruff  repofcti  in  m  Court 
cafesw. 3.  to  let  lubgrnent  be  cntereb  of  another  Cerm  tljan  it  is 
MS.  fiiben^  anO  it  tooulb  be  an  intolefable  S^ifcbief  to  ^en's 

Cftates* 


Duke  of  NorfolkV  Cafe.     Trin.  I  Ann. 


Farrefl,  39. 


AcLTerbia  ioas  (jab  in  tbiS  Cafe  in  Eafter  Cerm,  anb  be^ 
fo?e  Jubijment  tbe  Plaintiff  mm  -,  anb  it  bias  objeseb 
ajyainft  tbe  Cntrp  of  tbe  Sfubgment* 

Holt  c*  %  Cbat  fljall  not  binber  tbe  Sfubgrnent  from 
bcinij  entereb,  p?obibeb,  faps  tbe  g)tatute  17  Car.  2.  it  be 
1  Lev.  82.    iDitbin  ttuo  Cerms  after*    a'nb  as  to  tbe  statute  of  jFraubs 
^^f^""'"- anb  perjuries,  tbat  onIp  reqin'res  tbe  €ime  of  figning 
i96%"2.     :jubgments  iljoulb  be  entereb  on  tbe  Eo»  ;  anb  tbat  is  on- 
Ip fo?  tbe  benefit  of  Purcbafers,  fo?  if  tbe  Siubgment  be 
figneb  in  Slacation,  pet  it  is  enteretJ  as  of  tbe  Cerm  be- 
fore ;  anb  none  but  a  Purcbafet  (ball  be  abmitteb  to  fap, 
. -it  mas  figncb  at  anp  otbet  Cime* 

2  Oades 
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Oades  verfus  Woodward.     Mich.  I  Ann. 

Oj]5€  Woodward  ()a5  ffiijeu  a  muttuwt  of  ^tto?nc['  to     (9) 
cutct:  5uO0ment  n^mft  Ijini,  as  of  Michaelmas  01  anp  ^""^^  95. 
otJjcr  fubfeqiieitt  Cecm,   aun  before  tlje  3!uDo;ment  cntcceD  Tsaik.  87. 
Ijc  DieD  ill  €ime  of  Vacation  ^  ann  after  tlje  iatto?nc5>  cii-  Mod.caf,!*. 
tcrea  up  SiiUffnicnt,  as  of  ttjc  Cenn  Uifjen  tfjc  H^actp  mags 
aliue :  atiU  nolo  it  luas  I'nfifteD  to  fee  iricijular,  fo?  tijat  tlje 
atto?nep'^  CKIatrant  uinjs  rf\}o!icri  aiiD  rJctccmfneD  bp  Ijijs 
2)eat{> 

Holt  C,  S^*  3!  aijrcc  tijat  a  teiatrant  of  CJtto^nc))  10  rrenc^ 
rallp  reljocablc  in  its  l^aturc :  TBiit  bp  tijc  Courfc  of  tljid 
Court  a  CCIarrant  of  3tto?nep  to  confcfgi  a  lungmcnt  maj> 
not  be  rcDoUcD,  ann  tlje  Court  uiill  giijc  Leane  to  enter  up 
tije  Jutiijment,  altljouglj  tlje  Pnrtp  Doejs  reuofee  it ;  ano  pet 
it  in  Determinable  hv  tljc  Ipartp'gi  Deatlj.  Cljoufflj  if  tbc 
Ji5artp  ^i^$  in  tljc  aacation,  tijc  3tto?nep  map  enter  up  tlje 
Judgment  as  of  tlje  p?ccetieut  Cerm,  anu  it  is  a  ^iuDgnicnt 
at  tije  Common  lato  of  tijat  Cerm  5  fo  tljat  t^is  being:  a 
3lutigmcut  at  Common  latu  as  of  Hillary  Cerm,  it  toas  a 
luugment  entered  luljen  tfje  Partp  toas  liuinn;  5  ano  tijetefoie 
CooO  Uiitljout  allClueftion,  if  tfjeEoU  luerc  bjoutyljt  in  before 
t()e  Clfoin-Dap  of  Eafter  Cerm ;  but  tljat  not  beino;  none, 
m  cannot  aomit  it  to  be  filen  as  of  anotfjer  'Cerm* 

Gidden  'verfus  Drury.     Hill,  r  Ann. 

TI^C  Defennant  beino;  unHet  $lrreff  fo?  Debt,  to  ob=     Cio.) 
tain  Ijis  HibertP  confentctJ  to  giUe  a  OLlarrant  of  Slt=  ^""^0.159, 
to?nepto  confefs  JuUffment  to  tfje  plaintiff ;  anu  tljerc  be-  "^" 
ino:  no  dttoniep  p^efent,  tbc  plaintiff  uifcljarijcD,  as  Ijc 
fain,  tljc  'Bailiffs  befo?e  tlje  ^(Ilarrant  luas  erecuteD, 

T>v  Holt  C.  3!*  ©tic  toill  be  toeii  fatisficD  bj)  affinauits, 
tbat  tlje  Tailiffs  tuere  fo  Gifcljaruen ;  anO  tljat  if  t^e  Defen^ 
Cant  DntJ  refufeD  to  erecutc  tlje  ©[{arrant,  tljep  tooulD  not 
ccme  again  anc  fei?c  on  Ijim^  ann  m  erpes  to  Ijauc  fufiici-- 
ent  Reafon  fo  to  belieue,  befo?e  iue  Uiill  let  t&e  luntjment 
ftann*  3f  a  £0an  be  arrefren  at  tljc  @uit  of  nnotljer,  ann, 
tuljile  Ije  is  unner  Confinement  of  tlje  ODailiff,  (je  ffilses  a 
Warrant  of  9tto?nep  to  confcfs  a  Jungment,  if  tljere  be  no 
atto?nep  \iy,  it  is  aluiaps  taken  to  be  bp  SDurefs :  "But  luljen  1  liii.  4/^ 
one  Ijas  been  in  <&aol  a  jjcon  SHljile,  ann  tf)en  anotljer  toljo 
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is  lji0  Cretfto?  comes  to  Ijim,  anH  f)e  uoluntarilp  toit^out 
anp  CompuIOon  Hoes  conftfs  :jutiD;mcnt  to  |)im,  tljat  MH' 
nient  fljall  Canti,  tljoiiffD  tljcre  be  no  attojitep*  anu  if  a 
S^an  imp?ifoneti  tn  t|)e  King's  Bench,  confefgi  a  3Iunfi;ment 
0?  nation  to  anot()etj  it  fljall  tie  ffooti ;  as  if  tlje  Declara* 
tion  tocre  DcUDereD  to  one  in  CuftotJP  of  tfje  $^ar(!jalj  ann 
|)e  confeffes  tfje  aaion  ann  0iues  lunsment* 

Morgan  verfus  Tomkins.     Hill.  1  Ann. 

(II.)  TIF  tljete  be  an  Outlatu^p  upon  an  3inlii2ment,  anH  tfiat  is 
6  Mod.  115.  2  aftct  fet  afiue,  tlje  Ju'oijment  ffanns  ffoon,  anD  open  to 
pjoccen  upon*  %ut  if  3!u5ffment  be  upon  an  3!ntiiament  bp 
Nil  dicit,  0?  an?  otbec  :jutitrment  bp  tfje  Court,  ann  tijnt  be 
referben,  all  is  fet  at  large,  anU  tftere  is  an  €nt>  of  tbe  %n-- 
Uiftnient*  anD  it  Ijas  been  beld  in  Keelyng  s  €ime,  tijat  if 
a  Jfoicible  o^ntrp  tuere  traberfen,  j^et  tbcre  ItjouID  not  be  a 
Eeffitution  ^  in  tbe  Cafe  of  The  King  berfus  Carle,  xut 
tbe  conttarp  Ijas  been  ijein  fince,  ann  befo?e ;  ann  tbat  tbere 
is  no  fiUap  to  p?ebent  Eeftitution  but  bj»  Certiorari,  0?  pleaD-- 
ino:  tljat  tlje  party  ban  Polfeffion  fo?  tlj?ee  fears  bcfo?e. 

Vide  Stat.  29  Eliz.  per  Cur'. 

Herring  'verfus  Crocker.     Trin.  3  Ann. 

.(12.)  -pp  tbe  ancient  Eules  of  tlje  Court,  tlje  lulJffinents  of  one 
Mod.  Car.    _Q  ^jj.,^^  jmjyjjj  jQ  jjp  entcren  upon  tije  EoU  before  tlje 

tiroin-2:)ap  of  tlje  nert  Cerm  -,  ann  tbe  late  aa  of  parlia* 

nient  fo?  nocfeettino;  S^ungments,  bias  onlp  in  imitation  of 
4  &  5  w.  tlje  ancient  Courfe,  ann  in  ain  of  it :  9nn  tlje  Common 
&  M.         jLabJ  i$,  tbat  all  Cljings  none  in  tbe  Vacation  fljall  refer 

to  tbe  p?eceninff  Cecm,  ann  be  as  if  tranfaaen  tljcrein*  Per 

Holt  €.  % 

Philips  qjerjus  Berry.     Trin.  6  Ann. 

(13.)     Holt  €,  %  WJ^^^^  Cieament  i^  b?ousbt  in  tbiS  Court, 
>  saik.  403-  V  V    ann  upon  a  S)pecial  2Iernia  3!ungment 

is  giben  fo?  tbe  Defennant,  if  tbis  lungment  i$  reberfen  in 
tbe  €rcbequec  Cbamber,  tbat  Court  iball  gibe  Jungment 
ann  enter  it ;  but  ban  it  been  upon  Demurrer,  tbis  Court 
(l)ouin  babe  cnteren  tbe  neto  Jubgment,  becaufe  tb^  Ci:= 
»  cbequcc 
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c&equet:  Cfjambcr  coiiin  not  6aUe  atnarHeU  a  mtit  of  In- 
quiry of  Damages,    anti  !je  fain  furtfjer,  if  IJuniymcnt  be  ^  saund. 
fitft  QiMtn  fo?  tljc  plaintiff,  anD  tijat  i<s  rcucrfcD  in  €cro?,  =55- 
tt)€  Dcfennant  is  in  Statu  quo  tijcrebp,  ann  no  neU)  Jtitsij^  '^  J;^);;  5jg°- 
mcnt  necn  be  njitjen :  Xut  if  tfje  ficff  JutJjjmcnt  toad  fo?  tljc  cro.  car! ' 
Defendant,  ano  tljat  is  reberfeti,  a  neU)  Jntnrment  muff  be  5°9. 442. 
giuen  to  put  tl)e  plaintiff  in  pofTemonof  UUjat  Ijc  tiemanne.  so^^"'*''^  ■ 
gnti  tlje  Court,  ijabing  giDen  3'uf  ffmcnt  on  tOc  Original  in  2  oanv.  59. 
ti)is  €afe,  Ijaue  erecutcD  tljeic  toljcle  iSutljO^itp;  anU  tijece  ^'n^^-^s 
10  no  pjecenent,  tljat  tljis  (louct  ebet  enteren  a  neto  juUg. 
ment,  toljece  tlje  lutignient  giucn  bete  iuas  rcbetfcr!  in  Par« 
lianient  -,  but  tljc  lo^us  nuift  cntec  it* 


JURISDICTION. 

Hill.  8  W.  5. 

Holt  C.  J^TTJF  a  l^eco?ti  comes  bcce  out  of  tbe  Marflial-  cafcsw. }. 
I    fea,  j)cu  cannot  IjaDe  Ctecution  larger  tban  ''^• 
■    tlje  Marftialfca;  but  if  bp  Qllrit  Of  Crco?, 
"■"  pou  map  babe  (execution  on  tbe  affirmance 
of  tbe  3Iutigment  ail  oljer  England. 

^ee  Courts. 


JURORS. 

The  King  ^erfus  Perkins.     Anno  i6^Z. 


C  tbe  S)ittings  at  Weftminfter,  in  a  Caufc  triet  be-     ( i- ) 

CartI 
465. 


fo?e  Holt  C.  31-  be  faio,  tbat  it  loas  tljc  ©pinion  '^''"'''' 


/~\  of  all  tbe  3IuDges  of  England,  upon  Debate  be 
"•■  ttueen  tbcm,  tbat  \\\  all  Capital  Cafes,  a  3furo? 
cannot  be  initljtijabjn,  tbougb  tbe  parties  confent  to  it : 
€bat  in  Criminal  Cafes,  not  (^Tapital,  a  3iUro?  map  be 
tDitbti^ainn,  if  botb  Parties  confent,  but  not  otbertoifei 
ann  tbat  in  Cibil  Caufes,  a  %\\xox  cannot  be  tDitljtJjaiun, 
but  bv  Confent  of  all  parties* 
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Term  Pafch.     15^  Holt  €*  %  &  Cur':  Jf  3!uro?0  lit  oit  infetio?  Court 

F^^  I  ^^'^  "^^  ^^^^^  ^^  ^^""^  CLlemia,  tlje  mnv  10,  30  in  otfjcc 
"'■"  •  '  ^'  Courts,  to  keep  tljcm  tnitljout  (i9cnt,  D?infe,  Jffrc  0?  Can-- 
tile,  'tilt  tljep  all  nsttt ;  anD  t!)c  €)tetoac0  mnj?  anjouru  tOe 
Coittt  until  tf)cp  agree*  Jn  Cafe  a  jutj)  giue  a  (Hernia 
upon  t()cir  oton  JlinotDletiQ;e,  tljep  ougljt  to  tell  tlje  Court 
fo,  but  tl)e  faireft  ^ap  uioulD  be,  fo?  fuclj  of  tljc  31uro?0  ajs 
ftan  llxnotoletiffc  of  tfje  Sl^atter^  before  tfjep  are  ftDo?nj  to  in-- 
f0?m  tlje  Court  of  tl)e  CDinjy,  ann  be  floo^n  asi  mitneffeg* 

Gree  i;^r/^/^  Sharp.     Mich.  3  Anfl. 

C2)     T73Ieament,  upon  Demife  at  fuc&  a  Place  in  Devonfhircj 

6  Mod.  265.  J[2j  of  lantis  in  anotfjer  Vill  in  tlje  fame  Count?,  nnti  tfje 

Veil.  fac.  tuais  from  tDe  J^lace  of  tOe  Demife,  nun  at  Caufe'0 

beino;  carrien  Colon,  anD  a  Oiefti  granteu,  tijere  being  a  3iu- 

1  Keb.  179,  rp  ann  a  Decern  Tales,  at  tlje  Crial  a  Pijnel  tuno  returned 

fLb.  10^     p^OmifCUOUflp  of  tlje  2urj»  anO  Decern  'Tales  ^  an5  fo?  tljis  3r= 

254, 485- "  regularitp  a  nctu  Crial  teas  ffranten. 

asajk.  665,      3nti  per  Cur':  3!n  CjeSment,  tl^e  Venue  ouffljt  to  come  al^ 

J4J.  toap0  from  tlje  place  luljere  tbe  lanug  lie,  anu  not  from 

tlje  pace  toljere  tlje  Demife  i0  lain  to  be  mane  -,  but  tljat 

fault  i0  curen  after  Clernia,  bp  tlje  SJtatute  of  Oxford. 

ann  per  Holt  C,  :j.  -Cljere  is  a  DifTcrencc  bettuccn  tljc 
P?aaice  of  tlje  Common  Plca0  ann  tljis  Court  in  Cafe  of 
dXicm  (jranten*  3f  upon  a  full  3urp  in  tbc  Common  picas 
tlje  aieto  be  ffrantcn,  ann  a  :juro?  toitljn^nton,  an  €ntrp  is 
mane  of  tljis,  ann  p?ocefs  continuen  againlt  tljc  3'urp,  ann 
a  Decern  'J^ales  atuamcn  ou  tljcEoil,  aun  tljere  map  be  a 
CTommann  of  a  Tales  de  circumftantibus  bcfincs ;  but  in  tlje 
lying's  "Bcnclj,  if  a  full  3!urp  appear,  ann  a  mm  is  ffran- 
ten,  ann  a  Juro?  be  tDitljn?aU)n,  tljep  tnfee  no  Bctice  of  it 
bp  €ntrpj  but  onlp  grant  a  neui  Diflringas  rgainn  tbe  fame 
3urp,  ejrcept  tl)e  Juro?  UJitbn^aton*  "But  if  tljcre  be  a  De- 
cern Tales  atuamen  Ijere,  ann  ajurp  appears,  annaOietuis 
granten,  tbere  tljep  mull  tafee  Notice  of  it  b^  Cntrp,  ann 
continue  P?ocefs  apintt  tlje  3:urp  ann  Decern  Tales, 'otfjer-- 

mifc  tlje  Decern  Tales  tUOUin  be  nifcbargcn  -,  ann  tljC  Diftrin- 
gas  Of  tl)e  Decern  Tales  mult  bc  tlje  fame  Decern  t?.les  re- 

turnen  upon  tlje  firft  Wtit^  ann  to  mi;r  tbe  Perfons  re= 
turnen  on  tbe  principal  Panel  ann  tbe  Decern  Tales  in  t&e 
Panel  tbat  tries  tlje  Caufe,  after  tlje  aieto,  is  irregular ; 
tberefo?e  tbe  Oernia  toas  fet  afine* 
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The  King  ^erfi4s  Alfop.     Mich.  3  VV.  &  M. 
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^^e  Dcffiitiant  tuns  coniiiaeu  licfo?c  ti^e  Juflicc0     (i.) 
of  Iprncc  in  ^cfiiono,  on  an  JnHiament  Inouiybt  *  Mod.  49, 
ngflinft  ijim  fo?  fijootinn;  in  a  ©un  tuitij  r;)ait=S)l)Ot,  J  show.  3;o. 
contratp  to  tfjc  €i)tatutc  2  &  3  Ed.  6.  anti  upon 
tljat  CcnijiSion  luas  comniitteu  'till  Ijc  paiD  t^e  jro?fciture 
of  lol.  anD  aftcnuaros  Ije  b?curcDt  a  Habeas  Corpus,  toljerct 
upon  kino:  in  Court,  fcijcral  Crccptians?  mere  taken  to  tljc 
JnDiSmcnt,  ann  paiticulaclp,  tljat  tfjc  Jufticcis  of  l^cace 
IjaUt  no  B^urisnision  to  Ijcai*  ann  Determine  tljis  ©{fence* 

Holt  €♦  '*,  Cijclufticejs  of  li>cacc,  lip  tfje  general  CIIo^lijs 
of  tljcir  Commiflion,  Ijaije  potucr  to  puniflj  (iDffence0  aiyainft 
nnp  Statute  mane  concernino:  tfjc  peace  of  t^e  lAi'nijnom ; 
but  bp  ti)i^  aa  on  lufjiclj  tfjijs  Jntitament  16  b?ouff()t,  tlje 
peace  16  in  no  tuife  concerneo,  becaufe  tlje  SDffence  tfjcrebp 
createn  is  fo?  loant  of  cue  Slualification  of  tlje  Perfon  to  2  &  3  Ed.  6. 
fljoot,  luyicij  is  not  againfr  tlje  IptViCt.  3nn  it  cannot  be  an  ^•.'*- 
3ntJiftment  upon  tlje  Statute  of  H.  8.  becaufe  tbep  no  not  " 
fl)e\u  tlje  LenijtD  of  tbe  (Sun,  luljicfj  bp  tljat  lato  ouffbt 
to  be  a  ^^arn  lono:;  ann  tljercfo^e  t{)e  Conclufion  contra  for- 
mam  Statiit'  tuiil  uot  Ijclp  I't.  15ut  It  luad  agreen,  tfjat  tf)C 
Partp  min:I;t  be  inniaen  fo?  tljis  Offence  befo?c  t!je  Suffices 

of  Oyer  ann  Terminer  j    but  UOt  bCfO^C  JUftlCeg  Of  PeaCf, 

fo?  Uiant  of  Jurieniaion. 
€fje3!nniRmcnt  luas  ciuafljen* 

The  King  'verfm  Randall.     Mich.  7  W.  ^. 

IE  toasijere  mo^jcn  to  quaH)  tteo  Doners  of  Jufficesf  of     C2.) 
Peace,  one  mane  bp  tU)o  Jufticed,  relatino;  to  liccnfing  '^l^^'\''^ 
tf)e  Defennant  to  fril  saie,  ann  tfjc  otljec  hv  tfje  3fuftfceis  ^  ^  " 
in  ^eflions  fo?  fupp^effing  {jim,  &c.    ann  it  tua6  fain,  tDat 
tbe  €iuarter=8'elTion0  cannot  contrciil  tfje  autljo?itp  of  ttoo 
Suffices  in  tbis  fatter* 

Holt  C»  J.  9  Difference  batlj  been  taken  in  tljefe Cafes:  5&  «Ed.<s. 
€f)at  toere  an  autljo?itp  10  ginen  to  ttoo  Suffices  of  Peace  ^^^  ^''^ 
to  no  a  Cbinff,  ann  from  tuljic^  tbere  liejs  no  appeal,  tDere 
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1  saund.  249-  ft  iiinp  tc  commenccn  aitD  Hone  in  tljc  ©cfflonsi ;  but  if  an 
iKeb.  506.  Qpp5,j,|  j0  gjucn,  tfjen  t()C  <S5e(!lons  not  IjaDinn;  an  original 
Iiuisuigion,  it  muft  not  tie  begun  tOere*  Xut  Ijcic  tfje 
Slurfiion  is,  ffiiiljctber  tije  Seflions  can  fupp?efs  an  aicboufc 
liccnfeti  bp  ttno  I'ufficeg*^  anD  anjuOffeH  tljep  couin  not,  e.r= 
ccpt  it  is  fo?  Difo?neris  committcti. 
lanti  tl}z  Btozt  toas  tijeieupon  quafljeD* 

Farren.9p.  Holt  €♦  3!*  tJccIareti,  3if  Complaint  teere  mane  to  ijim, 
tijat  a  3iuftice  of  tljc  l^eace  Ijab  ilTucti  IjijS  ©Warrant  to  taUe 
atuap  (SooBS  out  of  a  i^an's  poIfelTicn,  to  luljicij  Ijc  p?e-- 
tcnBcti  a  Ein;6t,  fje  ioouID  fcnB  fo?  tijc  Suftice,  ar.n  hinxi 
l}im  oucr  -,  fo?  people  mufr  tafee  tbc  lejyal  Eemcup,  tfjat  ijs 
Detinue,  Cto\)er  o^  EcpIeiJin* 


(3.) 

Cafes  W.  3, 
i66. 


s 


Elizabeth  ClaxtonV  Cafe.     Mich.  13  W.  3. 


rp€  tuad  committed  to  New-Prifon  bp  Eunice  P- 


tfjece  to  remain  'til!  fije  founn  €>ecui'itp  fo?  Ijet  goon  05e= 
ijaDiour,  fo?  being  tahen  in  a  niCojtieilp  Ijjoufe;  ano  facing 

b?OUgljt  up  bp  Habeas  Corpus,  Ijec  Counfel  mo^CD  fO|  Ijec 

Difctjarge  -,  iff,  OSecaufe  being  tafeen  in  a  nifo?tierIp  fpoufe 
luas  no  Eeafon  to  tetimz  %mttizs  of  tlje  goon  'Beljabiour, 
fa?  tijat  anp  boneft  perfon  migfjt  acciDentaUp  be  tljeie,  ann 
fenotu  notljing  of  its  being  fuel)  a  Place;  quod  fuit  concef- 
ium.    2tilp,  Cfjat  in  Cafe  it  iuefc  Caufe,  pet  tbc  Commit-- 

nient  is  to  an  illegal  ©aol,  viz.  New-Prifon.     3tilp,   (jlljut 

in  Cafe  a  ©Ionian's  being  taken  in  a  uifo^neiip  fpoufe  be  a 
Eeafon  to  tafee  ijec  fo?  a  letoti  GKoman,  ann  fo  luitJjin  tlje 
JurisniSion  of  a  3!uftice  of  peace,  pet  tljc  CjJUap  Uias  to  fenn 
I)cc  to  tbe  K;)ou£e  of  €o?ceftion,  but  not  to  require  Sureties 
of  tlje  goon  OBeljabiour* 

Holt  C*  3i*  3t  is  not  true  to  fap,  tIjat  eberp  one  tfjat  (jas 
net  a  bifible  ffiiUap  of  lining  fijall  be  liable  to  tinn  @!ureties 
of  tlje  goon  QDCijabiour*  Snnecn,  if  one  lilies  crtranagant- 
Iv  ann  l)Us%  toljo  Ijas  no  bifible  ffilfap  of  getting,  it  map  be 
reafonable  to  enquire  Ijotu  be  lines  ^  but  if  a  ir^an  lines  fn  a 
reafonnbie  quiet  i^anner,  it  is  batn  to  boin  Ijim  to  it.  lout 
Jeiun  ann  nifo?nerlp  perfons  map  be  bcin  to  tljeir  goon  Xc-- 
Jjabiour,  0?  committen  to  (55aol,  0?  tljep  map  be  fent  to  tbe 
fjoufe  of  Co?reaion*  013ut  Uibat  i$  it  makes  a  lettin  per= 
fon  f  IX  is  not  being  catcljen  in  an  l^oufe  of  Xatun??,  0?  a 
nifo^nerlp  !|)oufe  at  a  feafonable  Cime.  ann  tljougb  a  Ju- 
aitt  of  peace  map  be  a  3!unge  of  fti&o  is  a  leuin  ann  nifo?- 
I  nerlp 
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ncrl}>  ]3crfoii,  auti  tljcfcfoic  if  tije  Commitment  IjaD  faiD, 
t^nt  it  ijan  nppravcD  to  Ijim  tljat  tijfs  pccfon  lua^  fuclj,  m 
iDOuIti  Ijauc  tnlicii  I)i0  QLio^U  fo?  it ;  vet  tuljen  &e  amijnjS  t!jc 
Beafoii  of  !jis  JuBtymcnt,  anti  uic  finti  tljat  Eeafon  tuill 
not  maintain  it,  lue  arc  not  to  rrrxarti  fjis  3^uUn;mcnt ;  anD 
as  13ci'fan3  of  ill  'Bcijatjicui-  arc  to  he  pnnifijcB,  fo  great 
Caic  iJS  to  be  t^l\tn  cf  tfje  S'nnocent*  gilje  lieinrj  remann= 
eti,  aun  li?oiin;yt  up  at  anotfjcu  Dav,  fcijei-al  affiDaiJits  tuere 
reaD  of  ijec  leUitmcfj)  5  lufjereupoii  tlje  Court  tiuafljen  tijc 
Sufiice'jj  Commitment,  nnD  o?Deren  a  Etile  to  be  t!?aluu  fo? 
Ijet  Commitment  to  tlje  ^ardjal  tons :  Oi^ecaufe  it  appears 
to  us,  tfjat  fijc  id  a  iciuD  caioman  anD  a  frequenter  of  05ato-- 
tip=i])oure0,  ideo  fije  is  commtttea  'tiii  flje  fiuQ  Sureties  of 
gooti  0!3el)aliiour* 

anU  HoltC.  S'*  quoteD  13  H.  7.  10.  Cljat  a  Conifabfc 
map  commit  ietun  tilfomen  'till  tJjep  fiuD  S)uretie0,  ant» 
l^e'igfjbcurs  arc  bounn  to  rM* 

Caly  ^erfiis  Hardy,  Golfon,  ^  al\  Juft.  Pacis  of 
the  Town  of  Ipfwich.     Pafch.  3  Ann. 

TDC  ^nsjiffrates  of  tljc  Cotun  Ijan  a  ^intJ  to  turn     (4.) 
tljc  Cicrc^  of  t&c  ^^arlict  out  of  Ijis  pace,  anti  p?o=  ^  ^^j^-  'f^- 
cureB  a  forcible  Qlwtxv  to  be  matte  upon  tljc  ^arket=!|?cufe,  '  *"■  '"^' 
to  iret  tf)c  pcficftion  tijerecf  from  ijim,  anU  tlje  Juftices  of 
tIjc~€c\Dn  being,  as  toas  fuggeffeU,  in  tbe  laaion,  tooulD 
not  enquire  of  tbe  Jfojce. 

Holt  C*  3.  Jf  an  t()e  3Iultices  of  a  Co?po?ation  are  con- 
cerned in  a  jfo?ce,  ann  toill  not  enquire  of  it,  tljc  nett  3!u= 
ilices  cf  tfje  Ccuntp  fljall  Do  it ;  fo?  tlje  Denping  to  Do  it  is 
a  forfeiture  of  tljeir  Cremption  from  tbe  Countp.    anD 

Ijerc  a  Mandamus  tuaS  grautCD  jointly  auD  feverally  tO  all  tIjC 

3iu(lices  cf  t\)z  Coton,  to  enquire  of  tlje  f  ojccj  fo?  tlje 
Court  tuculQ  fuppofe  tljcm  all  guiltp* 
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Matthews  'verfm  Carey.     Mich,  i  W.  6c  M. 

-w-^  €re£paf0,  fo?  tafting  tfjc  piaintire  filtjcr  Canfenrti, 

(/•  )      I    n0  a  3DiRi*£f0  fo?  nu  ameccinmcnt,  mane  on  p?cfcnt= 

I    mcut  of  d.n  Offence  committcti,  iino  Dctaim'no;  ft  'till 

-^  tfjc  Plaintiff  fljCiilD  pap  5I.    €l)C  Defcimant  iimifieti, 

tfjnt  ii0  'Bilfiiff  of  tf)e  libeCtV,  &c.    per  Mandatum  of  tfjE 

£)enn  aiiD  aLljaptct  of  Weftminfter,  Ijc  tiiftcaineD  tfje  Can-- 
feaitJ,  iuit  Did  net  kt  foitl)  nnp  SlutI)o?itp  by  (aittue  of  nnp 
p?ccfpt  c?  oHaiTtint,  &cc. 

Holt  C.  3^.  3n  Juffiftcatioit  fo?  a  Ctefpafs,  a0  in  tOi's 
Cafe,  \i^  Moliitm  neccff"arp  fo?  tfje  DefenDant  to  fct  fonij 
a  MuU'uant  o?  P?ccfpt,  &c.  but  not  fo?  Ijim  to  i\\)n  tfje 
rsatter  of  tijc  picfentmcr.t,  becaufe  Ijid  pica  ifS  onJp  in 
€vctife:  15i\t  in  ClUoU)?))  fo?  an  amerciament  in  a  Courts 
licet,  ije  cu«l)t  to  aiiet  in  fado,  tfjat  tfje  plaintiff  comniit- 
Moor  57  5-  tcD  tlje  Crime  toi  Uiljiclj  Ije  toa0  amcrcen,  luitljout  fljduino: 
6lt  ^'5)^  aiitl)Ci?itp  to  Difftain,  becaufe  Ijc  16  an  aao?;  anD  a  Ee- 

x6  H.  s.  s.  pie'ijin  10  an  iSaion  fftcimneli  on  tlje  iRiffOtj  tfjcrefo?c  in  fiiclj 
skinn.  587.  (^g^g,^  ({jg  Command  is  not  ttauetfaWe.  $^erc  tije  Juftifi- 
cation  is  iH,  becaufe  t&e  DefenDant  l)at&  not  fet  fo^tij  anp 
221autant  from  tl)c  S)tciuatti  of  t&e  cloiirt,  fo?  Ijis  ^utljo?!-- 
tp  to  Difftain  j  auD  tije  allegation  tljnt  Ije  niffraineD  per  Man- 
datum  of  tlje  Dean  ann  Cljaptct,  &c.  is  fciuolons,  fo?  a 
Xailiff  cannot  Ciffrain  hy  tljat  D9eans :  rpe  map  not  Do  it 
ex  officio,  no  mo?e  tijan  a  @!)ctiff  map  et;ecute  a  SuDpicnt 
im'tljout  a  mxit;  anD  tlje  CommanD  Ijete  is  tta\ieifable. 
Clje  Plaintiff  IjaD  JuDsment* 

Freeman  'vcrjus  Blevvitt.     Hill,  iz  W.  ^. 

(2. )  'T^Rcfpafs  fo?  tafeinsj  tlje  piaintiff'0  €ooD6 ;  tl)e  Defcn- 
j^saik.  4051,  _|^  j,fj,^t  pieaDED,  tljut  a  plaint  in  Ecplelain  tuas  entercD 
in  tlje  <g)!jcriff's  Court  in  London,  tljat  tlje  DefenDant  toas 
©erjcant  at  ^9ii'ace,  anD  a  precept  came  to  Ijim  to  replenv 
tljcfc  (J5DGD0,  teljiclj  Ije  tiiD  acco?Din0lp»  (Kpon  Sycmurrc'r 
it  teas  ob'tctcD,  tt)at  tljc  DefenDant  tnas  principal  Officer, 
anD  ijis  Precept  m&  returnable,  anD  pet  i)e  Oockj  not  fljeiu 
it  tons  tetiuncDt 
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jFUilcB  b\y  Holt  C.  %  to  toljicfj  tlje  reft  aijrecQ,  tfjat  tofjtrc- 
EUec  u  pnncipcd  ©ificcr  10  to  {uftifp  unBcc  a  returnable  J9jo= 
ccfs,  tjc  miift  fljrlu  tfjat  tJje  t^tit  luajs  returneD ;  but  ctijer- 
tuifc  of  a  luboruinatE  Officer,  a0  a  15aiJiff.  Vide  20  H.  7. 13.  Lane  y.. 

2 1  H.  7-  ^- 2.     3  Lev.  204.     5  Co.  90.  a.     Br.  Trefpafs  48,  70,  ^':'^;^  H 
104,  154.     Fiiz.  Trcfpals  19b.     iSclU  a  Replevin,  0?  ail  alias  Latch  12?. 

Replevin,  nrc  uot  returnable  Pjocef^,  tfjerefo^e  tljerc  13  no  ^^°lf^: 
Ecturn  to  be  maoe  to  tl)e  firft  d?  feconn  CSIrit;  but  tijc  plu-  pi'°s.  " ''° 

riei  Rcpknin  !iS  altuapS  U)it()  t!)i0  Claufe  vel  caiifum  nobs 

iignifices  i  auH  tljerefcjc  it  10  a  returnable  p?ccef0.    flnti  if 
anp  principal  Officer  luftifp  untier  it,  Ije  muft  lljcta  it  teas 
returncD  -,  otbcrluifc  of  a  fuboitJuiatc  Officer*    Jn  tlje  ^afe  cro.  ar. 
at  'Bar,  tije  Defcnnant  is  a  principal  Officer,  ano  tljis  p?o=  '^'^'• 
cefs,  unner  luOicI)  Ije  luftifies,  m^  a  returnable  IpJ^ocefsf* 
Jiutigment  fo?  tljc  plaintiff* 

Chance  'verfus  Weedon.     Mich,  i  j  W.  j. 

10  tbis  €afe  Holt  a,  J,  fjelo,  tljat  toljere  tlje  Defentiant     (3) 
juftifies  bp  Qlirtue  of  an  autbojitp  bp  tbe  Common  tm,  *  ^*"'-  <^'^- 
as  a  Conitable  on  9rreft  fo?  b^eatting  of  t^e  peace,  &c.  De  i  Lev.  307. 
injuria  fua  propria  is  a  ffOoD  Replication  tijeteto ;  fo  it  is,  ^Lcv  'I* 
anO  bp  tije  fame  Rcafon,  tuljen  one  maftes  Juftification  bp  '  ''''*'* 
gutijo?itD  of  an  M  of  parliament;  fo?  beino;  a  general  LaU), 
tbe  Statute  tan  be  no  part  of  tlje  3lirue» 

a  Defendant  map  luftifp  an  Slirault  in  Defence  of  bis  Per=  5  saik.  46, 
ton,  0?  of  Ijis  QHife,  becaufe  tljep  are  but  as  one  perfon  ^  '*'• 
fo  be  map  in  Defence  of  bis  spatter,  as  p?oteaion  ann  ^U 
legiance  is  Hue  to  bim*    SlnH  a  Rafter  can  juffifp  tbe  "Beat' 
ino;  bis  apprentice,  ©erbant,  Scbolar,  &c.  in  Bature  of 
Correction  onlp,  anu  luitb  a  proper  Jnftrument ;  fo?  if  it  be 

Otberiuife,  Immoderate  caltigavit  iS  a  ffOOD  EcplP  :    auO  in 

an  Ciaion  apinft  tbe  Rafter  in  fucb  Cafe,  l)i  ouubt  to 
fljeU)  fome  Caufe  fpeciallp,  o?  tbe  jfault  fo?  tubicb  be  beat 
bis  apprentice  -,  0?  on  Demurrer,  W  Plea  in  3iuftiiicatioti 
mill  be  aUjutiscn  ilU    Per  Holt  €*  % 
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Cudlip  'verfiis  Rundli.    Entr.  Trin.  i  W.  &:  M, 

Rot.  646. 


(  I.  )      ^"^ASE,  narr.  pro  eo  quod   tlje  lS)Iaintiff  25  Martii, 
ishow.  310  •  36  Car.  2.  tnajs  poMiS'li  Of  an  l|)oufe  luit^  tfje 

V  J  appurtenanccjS  fo?  a  €crm  of  f  caris,  t^tn  ano 
^^-^^  pet  to  come ;  ant  tieine:  fo  poffcfo'o  tin  bp  3!n= 
tentute  ncmifc  tljc  p^cmilTcsi  to  tlje  Defcnonnt  fo?  fcucn 
I'ear^  tljen  mxt  tntuins  5  bp  aJicttie  toftcreof  tlje  Defcn* 
tant  entren,  ann  lua^tljereof  poMss'Oi  anti  To  bcino:  pof= 
fef0'D,  anU  tfje  plaintiff  poITef^'D  of  tljc  Eeijctfion  tJjcreof, 

tlje   Defendant  aftertDnrOjS,  tl)e  8  November  an.  &c.  ignem 
fuum   in  domo   pried,  tam    negligenter  Cuftodivit,    tfjat  t\)t 

Jpotifc  m$  burnt,  to  Ijio  Damage  of  300 1. 

iDcfenHant  pleaOS  Non  dimifit  mode  &  forma  prout  que- 
rens  narr.  jlTue  tljCteUpon* 

'€l)t  Juri)  finD,  tljat  t&e  paintiff  25  Manii  tua0  pof- 
fefs'U  of  ttc  p?cmitre0  fo?  a  certain  Cerm  of  f  earg,  t&en 
ano  pet  to  come ;  ant  beino;  fo  pclTeireti,  b^  Jntenture  tl^eii 
mate,  in  Confitcration  of  tlje  JHent  ant  €o^enant0  t!)ere= 
in  after  menticnet,  ht  tit  temife,  grant,  ant  to  farm  let, 
fo?  Jperbage,  Paflure  ant  Cillajye,  to  t&e  fait  Defentant, 
1)16  erecuto?0  ant  afllgn^,  all  tljat  one  ^ciruage  0?  Cene- 
ment,  toitb  tlje  appurtenances,  commonlu  fenoton  bp  tljc 
jii^ame  of  Ugbeare,  fituate  in  Taviftock,  ant  t!jrn  in  tlje 
Cenure  of  tlje  fait  Cudlip,  0?  Qfliffne,  together  luitlj  alt 
J^cufes,  C)ut-ljoufe0,  etruSureg,  li??ofit0  ant  Commotio 
ties  tljereunto  belongino:,  0?  in  anp  iuife  appectnininD:,  er= 
ccpting,  ant  altuaps  referbinD;  out  of  tlje  fait  Dcmife  ant 
leafe,  to  tfte  paintiff,  W  €recuto?s  ant  atminiftrato?0, 
tbe  l^oufe  commonip  callet  tlje  New  Houfe,  nctu  luiit  upon 
tbe  p?emi(re0,  fo?  tlje  Hlk  onlp  of  tljc  latter  of  tlje  fait 
lj)laintiff  ant  Ijimfelf,  ant  tljeir  oaibes  ant  ifamilp  to  libe 
in,  if  tbep  pleafe,  but  not  to  be  let  to  anp  Perfon  0?  pcr^ 
tons  tol)atfoeber;  ant  at  all  otljer  €ime0  ui&en  tljep  fl)ail 
not  ttDCll  tbere,  to  be  ufet  bp  tlje  £>efentant,  Ijis  Crecu= 
to?0  ant  aflijjns ;  ant  alfo  erccpt  one  iBurferp,  luitl)  tlje 
Crees  tberein  crotuinff,  to  tlje  plaintiff,  W  €recuto?0 
ant  afllgns,  turino:  tlje  €erm  after  mentionet  j  Co  Ijolt 
2  tlje 
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tlje  p?cmiirc!3  (ei;ccpt  before  cj;ceptcl:)  to  tijc  SDcfcnUant, 
tiiS  €recuto?Ei  ano  aifigns  fo|  feijcii  g'care,  &c.  Cljat  at 
tljc  Ci'mc  of  tijc  Hcafc  itiaDf,  t&ecc  tocre  ttoo  il^oufegi  upon 
t^c  l3>cmi(Tc!3,  one  olD  one,  anti  one  neU)  built  ^  tljat  tOe 
net!)  built  Ipoufe  onlp  iun0  burnt*  tijnt  at  tfje  Cinie  cf  tije 
fire,  tbc  DefenOant  ms  in  iiJ)oflcnion  of  tfje  neiu  buiit 
Ij^oufc  (crcept  one  Eoom  luljic!)  tije  l^IaintifF  IjaH)  anC  tljnt 
tIjc  neU)  built  ll^oufe  tans  burnt  bp  JTire  maoc,  ani3  negii^ 
gentlp  kept  bp  t!jc  Defendant  in  tfjat  li)art  cf  tlje  Doufe 
t{)Cn  in  big  Poffefficn;  Et  fi,  &c.  ad  dampn'  ad  looL  &  ii 
pro  defend'. 

Holt  C,  J*.  31  tijinfe  tljis  netij  r^oufc  abfolutelp  ercepten 
out  of  tlje  Demife.  Clje  ^lo?t!0  are  nsi  full  an  €xccptioti 
m  can  be>  €!je  £Bo?liJS  afteruiamic;  are  no  manner  of 
Clunlification  of  tlje  2I1o?t!0  of  tlje  perception,  but  onip  tJe- 
claratibe  of  tobat  purpofe^  'ttoas  fo?*  an  (deception  map 
be  qualifier!,  a?  it  map  be  fo|  Part  of  tbe  €erm  ^  but  if  a 
JLeafe  o?  amD:nnient  be  fo?  fears,  tnitb  an  €jcception  of  tlje 
neto  5)oufefo?  Life,  tbis  Crception  is  boiD.  i  And.  52.  is 
our  Cafe  in  Jpoint,  anti  lyooO  ILatu,  ann  tbere  belD  a  ^ooD 
Crception,  anb  qualifieb ;  in  Dyer  'tuias  belH  a  boio  Cr- 
teption,  but  fo?  anctljcr  Eeafon,  becaufe  repugnant.  Bo\n 
'tis  true,  pou  cannot  crcept  tbat  tobiclj  uias  particularly 
anU  crp?eflp  jjranteD,  but  tben  tlje  ©?ant  is  onlp  in  ©cne'^ 
ral  -,  tbe  Cafe  of  Pitt  anO  Marfliall,  Dyer  264.  in  tbc  99ar' 
gin,  3  tafee  to  bt  ffooD  ILatu*  Judic  pro  Def.  bp  tlje  tobole 
Court* 

Parker  and  Harris.     Hill.  3  W.  &  M. 

IB  Debt  fo?  Eent  upon  a  Demife,  tbe  Plaintiff  neclarec     ( 2  ) 
tbat  be,  tbe  2  5tb  Dap  of  March,  &c.  bcmiferi  unum  Mef-  ^^'""-  3*7- 
fuagium  fuper  acclivitatem  Hamftead-Hill,  Habend.  fo?  f  earS ; 

anb  ncclareD  upon  anotber  Demife  i  May,  &c.  of  aaotber  ^ 

parcel  of  LanU,  habend.  at  Mlill,  rcddend'  feciindum  ratam 

Of  18I.  per  Annum,  anil  fo?  Ecnt  arrear,  &c.  Cbe  Defen-- 

bant  pleabeb,  tbat  tbe  plaintiff  tempore  dimiffion.  particular 
riurn  nihil   habmt  in  tenementiii;    tbC  Plaintiff  teplicil,    tbat 

tbe  lo^D  Wootton  teas  feifen,  ann  ^cmifcb  to  biin  fo?  fo^tp-- 
one  Ipears,  anb  be  being  fo  feifeb,  tbe  CaiD  ftrif  Dap  of  May, 
bcmifcb  to  tbe  DefcntJant,  &c.  upon  isbicb  tljc  Defenbant 
bemurrcb;  anb  abjubjjcQ  in  Comnuini  Banco  foi  tbe  Plain- 
tiff; upon  \3}l)ici}  a  HUxit  of  Crro?  tuns  bicugljt, 

firff. 


412.  LEASE   S. 

Jfil'ff,  OBCCflUfC  fuper  acclivitatem  Hamftead-Hill  10  uncct= 

tain  in  toljat  JpJiacc  it  ig;  fo?  it  i0  not  a  Vill,  o?  i.ieu  Conus, 
but  an  acciDent,  ann  no  mo?c  tijnn  if  fjc  IjaB  faiD  upon  tfje 

JTCttiiitp  of  Hamftead-Hill;  non  allocatur;  tl)e  Venue  fijnll  t)C 
from   Hamftead-Hill,  UlijiCl)  map  bt  a   CiiW,    0|  Lieu  Co- 

nus ;  alfo  if  it  fjan  not  been  fuel)  Clill,  Ipamlct,  o?  Lieu 
Conus,  tt)e  JDefenHant  ougljt  to  fjntjc  picaucri  it  in  9liate- 
ment*    Cbe  Demifc  iis  allenffen  to  lie  mane  t&e  2  5tlj  of 

March,  habendum  a  die  datus,  antl  tt)C  ^SiOU  iS  li?OU0()t  fo? 
Ecnt  Hue  ad  feftum  Michaelis,  tUl)Cte  it  10  not  Xillt  till  tlje 

latt  inftant ;  anD  if  tije  lelTce  hz  cieacD  upon  tijc  Dap,  tlje 

Kent  i0  not  5UC;  non  allocatur;  fo?  ad  feftum  Michaelis,  t\)t 

Ccnant  being  t!)en  in  polfeflion,  Ijc  fijali  not  H  intenHcn  to 
he  ejcaeii  -,  anu  if  Ijc  tua0,  5e  oug&t  to  fjaije  pleaQcn  ei)ic= 
tion* 

Co  tlje  Explication  it  tna0  ei:ccptcti,  Xecaufe  fit  pleach 
tijat  tftc  lo?ti  Wootton  nemifeli  to  Sim,  tuitfjout  fljctoino:  r.n? 

CitlC^  fed  non  allocatur;  fo?  bp  Holt  €.  31*   i|)e  bai^inn: 

fljctun  tIjat  8e  ti)a0  poirelfeo  lip  filirtue  of  a  Icafe  fcom  tfie 
lojQ  Wootton,  it  i0  lucll  enouuD ;  anH  mo?e  tfjan  ncetJ0 ; 
fo?,  if  fje  U)a0  onip  Ccnant  at  COill,  anti  Ccniifcn  fo? 
|3£ac0,  anti  tlje  DefcnDant  pleans  a0  Ijcre,  tlje  plaintiff 
miffljt  replp,  tljat  Ije  loas  feifeU  in  ifee,  anu  DemifcQ-  ana 
tljo'  it  be  founti  tljat  Ije  toag  not  fcifeti  in  ifee,  pet  it  beino: 

fOUnll  quod  aliquid  habuit  in  tenemcntis,  it  i0  fOUUtl  fo?  tljC 

Plaintiff* 
Holt  €♦  3I*  feemeU  to  tljinlt  tljat  tbe  Eefetijation  tua0  ill* 

Nethercon  and  JefTop.     Mich.  6  W.  &  M. 

t^i)      TN  Debt,   tlje  Plaintiff  tieClareti,    tljat  per  quoddam  fcrip- 
Sklnn.  569.    J[    f^jj^^  ^^^    jjfij^jy    jl   2Z)ceti=Poll,    teftatum  eft   quod    tlje 

Dcfencant  cepiilet  of  tlje  plaintiff  fuclj  lan50,  pro  uno 

anno  fi  vita  tarn  diu  viveret  ad  vigint'  &  quinque  Libras  fol- 
vend'  ad  duo  fefta  maxime  ufualia,  &c.  anH  €ount0  alfo  UpOU 

a  Leafc  pauol  (Si  J.  M.  tam  diu  viveret)  fo?  onc  fear, 
&c.  anB  atjer0,  tbat  J-  M.  taa0  tlje  life  intentieti,  ann  tljat 
Ije  U)a0  libinn;  at  tbe  CTime  tljat  t&e  i^onep  toa0  Hue,  &c, 
anH  JITue  tnhen,  tljat  J.  M.  m$  not  li^Jiniy,  ann  a  eiertiia 
fo?  tlje  Plaintiff  5  ann  it  U)a0  moDeu  in  arreft  of  Jnnp 
ment;  firff,  becaufe  no  SDemife  alletssctii  foi  it  10  onlp  a 
Oee0  fealen  bp  tlje  Defenuant,  toljicl)  fap0  tljat  Ije  cepift'et; 
but  not  faiD,  tljat  tlje  plaintiff  bau  oemtfcDs  alfo  no  Cerm 
certain  is  fljeftin,  fo?  tubiclj  it  uia0  nemifen  j  fo?  si  vita  tam 

2  diu 
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diuviveret  fd  luIjoU?  Uncertain  fo?  luljat  life  it  fljaU  be; 
nun  fucf)  i^iicrmrnt  dehors  10  not  aliouiablc :  Mo  tl)e  Count 
i£j  bp  it  Tcftatuni  exiftiv,  iu{)ic[)  10  uct  ijooo  ill  tJjifi  Cafe,  tijo 
it  be  ffoon  in  Cobenant. 

Holt  €*  J.  fecnicn  to  atimit,  tfjat  tljerc  migijt  be  an  a 
berment,  if  Ije  ccunteD  Ije  ms  feifcu  fo?  tlje  life  of  J.  S. 

nilD  fcafcD  it  to  one  fo?  a  ^ear,  If  the  Life  in  the  Tenements 

fo  long  fliall  live,  naU  tOcu  abcr,  tfjat  J.  S.  urns  tlje  life  in 
tijc 'S;enemcnt!5 ;  but  vita  in  tOe  piincipal  Cnfe  is  ujIjoHv 
uncertain  -,  tljcn  it  lune  faiD,  tljat  Debt  lies  upon  a  Cobe 
tiant  to  pai)  99oncp  at  a  €ime  ceitain,  ann  Ijerc  tlje  De 
fentiant  is'bounti  to  pap  to  tbe  pjaintiff  fo  imicb  iT9one^ 
rpe  bas  counteb  upon  tfjc  Dccb,  as  tJje  Deeo  is,  it  is  pert 
as  a  Debt  upon  a  €cbcnant,  tljo'  not  upon  tbcDnniff. 
03ut  to  tljis  Holt  €♦  %  faiD,  a  ^3iM\  map  not  Count  in 

tlje  ^lOJfS  of  tbe  DccD,  but  as  the  Deed  is  by  Operation  of 

Law  •  as  if  tljc  Ccnant  fo?  life  bp  tlje  (!Ilo?D  Dedi  grant 
bis  €(tate  to  bini  in  Ecbcrfion  -,  tbis  ouffbt  to  be  pleabeu 
ns  a  g^urrentier,  as  it  is  bp  C^pcration  of  tab),  anb  not  in 
tbe  ©Llojtis  of  tbe  Decb.  ^o  b^re  alio,  be  fain  tbat  tbep 
babe  counteti  fo?  tbis  as  B.ent,  anb  it  is  a  Rent  in  its  ii5a^ 
ture,  anb  tberefoze  map  not  be  bemanbeb  h^  aaion  of  Debt 
upon  a  Cobenant,  as  fo?  a  S^um  in  tjrofs.  :jt  luas  fairs 
tbis  toas  a  leafe  fo?  one  Fear  certain  bp  tbe  Cobcnnnts, 
tbo'  it  be  not  upon  tbe  Demife. 

'do  tbis  Holt  C.  3P.  faio,  €bat  upon  tbe  Cobenants  in 
latu  no  miction  lap,  if  tbe  Cerm  is  bctermincb  h^  tbe  Deatb 
of  Ccftuy  que  vie,  fo?  tbCD  bcinij  auneteb  to  tbe  €ftate  bc-- 
termine  U)itb  tbe  Cffntc  -^  but  if  tbere  U)ere  anp  etp?efs  Co- 
Ucnants,  it  is  otberluife,  acco?binD:  to  tbe  Difference  in 
Dyer,  anb  Uias  ftronijli'  auainit  tbe  ^berment  to  tbe  ©b|ec= 
tion,  tbat  tbe  Jlfue  bias  immaterial  -,  it  bias  anftnereb  tbat 
tbe  Clerbia  being  founb  fo?  tbe  13laintiff,  anb  be  babino:  a 
000b  Declaration,  be  fljall  babe  Jubijment. 

'But  per  Holt  C»  3'.  Cbe  Jliue  bere  is  quite  tb?ouffbout 
immaterial,  anb  tbere  ougbt  to  be  a  Eepleabet;  anb  it 
feemeb  to  bint  tbat  tbe  moiM  in  tbiis  Cafe,  fi  vita  tam  din 
viveret,  Uietc  obb  anb  infenfible,  anb  tbat  be  migbt  babe  be^ 
clareb  upon  a  Demife  fo?  a  ^ear  certain* 


^  N  Stomfil 
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Stomfil   ^erfus   Hicks.     Mich.  9  W.  5. 

(4)  A  Poffeiren  of  a  Cetm  fo?  1 00  f  eat0,  0t:ant0  tl)e  ILanU, 
isaik.413  /\,  Habendum  fo?  fo?tjj  pcnrjS,  to  commciice  nftec  Ijiis 
iDcntl)  i  tf)i0  i«s  a  ffoot  netu  leafe  -,  anU  if  H.  pofTelTcli  of  a 
'^enti  fo?  ttueutp  f  eatsi,  fftant  tbc  Ccncments  fo?  ninc-- 
I  Sid.  559.  teen  f  eat0,  to  commence  after  lji0  Dcatlj;  t!)i!S  toill  be 
1  Mod.  4-  goot,  fo2  fo  nuicl)  of  tlje  ttoentp  ^ears  a0  fljall  be  unerpireti 
"u^' '''"  at  tlje  Cime  of  Ijis  Deatlj.    EuleU  Dp  Holt  C.  3]-  at  lent 

Alc-yn  4.       ^ffi^eS  at  Dorchcfter,  lo  W.  3.  Gree  ijecfUlS  Studley. 

cro.Ei.  775.  jf  A.  nemifc  lanns  to  B.  fo?  a  fear,  ant  fo  from  fear 
to  feat;  tljis  is  net  a  leafe  fo?  ttno  fear0,  anD  after^ 
toartJss  at  miW  -,  Init  it  is  a  leafe  fo?  e^etj?  particular 
fear ;  anu  after  tlje  fear  is  beffun,  tlje  Defendant  cannot 
determine  tlje  Leafc  befo?e  t\)t  fear  1$  eniieti-  Cbe  Lelfo? 
cannot  netermine  m  OtliH  in  tlje  ^^iooie  of  a  Ciuarter, 
iBitljout  permitting  tlje  Ccnant  to  ija^e  tlje  (JEmblemcntjj* 
EuleO  bp  Holt  €*  %*  at  gjummer  aifijejj  at  Lincoln  1699- 


(5) 

5  Mod.  245, 


Winter  ^erjus  Loveday.     Mich.  9  W.  5. 

IB  Crefpafs  ann  €|eament  a  special  aietHia  toag  founB 
bp  tlje  3urp ;  t^e  €)iibftance  of  toljicfj  m$,  tijat  G.  P. 
378,3»«,3"-  jj^j'„g  ffixe^  i„  jfee  of  tlje  spano?  of  M.  tobcreof  tbe  LanUfi 
in  Clueftion,  ann  of  tobicb  a  leafc  tnafi  mat>e,  tDere  parcel 
ann  CoppboIU;  upon  tbe  Carriage  of  bis  elOeft  S)on,  fit 
mane  a  S)ettlement  of  tljc  ^ano?  ann  lantis,  &c.  to  5i= 
uers  (Llfcs,  tuitb  Provifo  tbat  it  fljouin  be  latiiful  fo?  tlje 
fain  G.  P.  nurinfl;  bis  life,  to  malte  leafes  in  polTeflion  fo? 
one,  ttoo  0?  tb?ee  libes,  0?  fo?  tbirtp  fears,  to  commence 
after  fucb  libcS;  0?  fo?  anp  otber  Cerm  neterminable  on 
one,  ttuo  0?  tb?ee  libes,  0?  in  Eeberfion,  &c.  %o  as  fuclj 
leafes  be  not  mane  of  tbe  antient  Demefne  lanns,  Par- 
cel of  tbe  fain  s^ano?,  0?  an?  otber  lanns  ufen  t&eretuitb, 
ann  fo  tbat  tbe  antient  Eent  be  referben* 

Holt  €♦  %  €be  general  Ciueftion  i0,  tnljetber  tfje  leafe 
mane  of  doppboin  lanns  fo?  tbirtp  fears,  be  a  po^ 
leafe  bp  Virtue  of  tbiS  Potueri'  ann  31  am  of  SDpinion, 
tbat  tbiS  i$  not  a  goon  leafe*  Co  clear  tbis  Point  ttoo 
particular  dueftions  arife,  firft  if  tbe  Cerm  grantcn  be 
luitljin  tbe  potoer  f  Co  tnbicb  31  anftoer,  tbat  it  is  toitbiit 
it,  attn  tljis  nepennsi  on  t()e  penning  of  tfje  mop^  tbere= 
I  of: 
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Bf :  Bolu  in  a  larjje  ^eiifc,  aitp  Lcnfc  matie  to  commence 
at  a  SDap  to  come,  map  be  calleo  a  Leafe  in  Eeuerfiou  5 
liut  tljat  i&  not  meant  in  t6i0  Cafe,  fo?  tlje  leafe  |)ece  iss 
ratfjec  to  be  taften  in  tljc  common  €)enfe,  from  ann  aftet  a 
p?efent  3ntere(f  tfjcn  in  OSeinu,  ann  tlje  19?ol3ifo  ectennjs 
not  onip  to  a  leafe  fo?  ^eatis  in  Eetierfion,  but  alfo  to  a 
jLeafe  fo?  life  in  Eeberficn ;  anti  if  it  be  fo|  life,  it  ijs  a 
concucvent  Jntereff.    :j  take  it,  a0  tljis  Pottiet  is  tuo?neti, 
ije  map  make  a  leafe  fo?  tljictp  feats  in  Eeueifion  abfo= 
Uite-,  becaufe  tljc  Claufes  are  Difting  to  mafee  a  leafe  fo?  6  Rep.  39. 
tftat  €:erm,  0?  elfe  fo?  anp  otDet  €ctm  of  fears  Deter-  crlTiac lis 
minabie  upon  one,  tU)o,  0?  tijiee  libes :  Xut  tuijetljer  tljis  cro.S.  5.* 
^oppljoiD  leafe  iuas  in  ISeino;  at  tljat  €ime  is  uncertain  ^  ?  Bum.  14. 
ann  if  a  ^mx  IjatD  ijtJotoer  to  make  a  leafe  in  polfcflion  o?  I^^      '^" 
Eebcrfion,  fje  cannot  no  botlj*    Cljen  as  to  tljc  feconn  jRoh.  iSo. 
€lue(!ion  tDljicf)  arifes,  fefjetljer  tlje  Potoer  noes  ectcnn  to  ^"'''-  '■^^^ 
make  Icafes  of  tije  Coppljoiosi'  31  no  tljinU  tf)at  tbis 
lS)otuer  e.rtcnns  not  to  a  Coppboin  Cftate,  fo?  tfjat  tuouin 
be  to  neftrop  tfje  $^ano?,  lubicij  couin  neber  be  intennen : 
ann  all  tbc  Dcmcfne  lanns  are  erp?cflp  e.rcepten  out  of 
tbis  pouier,    ann  tbe  Coppboms  are  part  of  tbe  De- 
mefncs  -,  ann  tbercfo?e  tbe  Coppboin  lanns  are  toitbin  tbc 
Ctception*    3t  is  plain  tbat  eberp  ^ano?  muft  confifl  of 
iDemcfncs  ann  @>erbices,  ann  tbofe  are  fufficient  to  fuppo?t 
tbe  'Being  of  a  ogano? ;  fo?  if  tbe  lo^n  of  a  ^ano^  aliens 
bis  ^anfion-boufe  lobicb  be  ban  in  potfeflion  -,  pet  if  tbe   • 
Coppboins  ann  ^eruices  remain,  it  is  ftill  a  ffoon  90ano? ; 
ann  tben  tbere  tnas  no  ©ccafion  tbat  tbis  Potner  Ibouin  er^ 
tenn  to  Coppboins :  Jnneen  bere,  if  tbe  €i;ception  ban  fe- 
paraten  tbe  Demefnes  from  t^z  Eents  ann  €)erbices,  it 
tDOUin  be  barn  to  make  fucb  a  Conffruaiou;  but  tbefe 
lanns  beinc:  part  of  tbe  Demefnes,  tbe  leafe  i^  not  ffooD 
toitbin  tbe  poiucr* 
Jungment  mas  ijiben  fo?  tbe  plaintiff* 

Lay  ton  ^erfus  Field.     Hill,  i  j  W.  j. 

TSp  Holt  C.  J,  TiF  a  leaft  be  mane  at  aiill,  after  a  Cluar-     C  6.  j 
1  ter  of  a  fear  is  commcncen  tbe  lelfee  3  sajk.  "2. 
map  netermine  it,  but  tben  be  is  oblipn  to  pap  tbat  €iuar-  ^S'^''-^'^- 
ter's  Eent;  ann  in  Cafe  tbe  lelTo?  netermines  bis  2Hill  af- 
ter tbe  Commencement  of  a  €iuarter,  be  fbail  lofe  tU 
Eent  fo?  tbat  £iuarter :  OBut  tubere  a  leafe  is  mane  from 
feat  to  fear,  fa  longc  as  botb  Parties  pleafe,  tfjere  after 

a  feat 
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n  IPenr  is  commcnccH,  neitljec  tijc  lelTo?  no?  telTec  can  Dr- 
terminc  tijcic  mim  fo?  tijat  fcnc;  tljep  IjnuinQ;  fa?  fa  fang 
Cime  ccitiiinip  luillcD  tljc  €ftnte, 

Dod  'ver/ns  Monger.     Trin.  j  Ann. 

.xJd  c  f  T^'i^^  Plaintiff  Uinsi  fcifeti  in  jfce  of  a  certain  ^efc 
lis.nd"  J-  fiiiifff,  &c.  anti  Icafeo  it  to  tijc  DrfenOant  fo?  a 
J^ear,  anD  fo  from  ^car  to  fear,  as  loniy  as  liotO  parties 
fljouin  picafr,  lij)  a  parol  2^emife,  refertiing:  Eent :  i^nti 
fo?  Ecnt  nrrear  ije  Diftrainen,  ann  tlje  Diftrefs  toas  re- 
fcuen  from  Dim  bp  tlje  DefenDantj  fo?  Uiljiclj  asion  tuas 
l)?ouo;{jt,  &c. 

Holt  C»  %  3n  Cafe  a  leafe  be  fo?  a  fear,  antj  fo  from 
fear  to  fear,  as  lono:  as  botlj  parties  fljall  pleafe,  tIjat  i$ 
n  Heafe  bintiinij  but  fo?  one  fear  -,  but  if  t[)e  ILelTce,  toitlj-- 
out  Countermand  of  tfje  Leffo?,   enter  upon  tfje  feconD 
fear,  ije  is  bounu  fo?  tbat  fear,  anti  fo  on :   ami  if  t!je 
leafe  be  fo?  a  fear,   anti  fo  from  fear  to  fear  'till  fijc 
fears  erpire,  tIjat  is  a  certain  leafc  fo?  fir  fears :  aifo  if 
it  be  mane  fo?  a  fear,  ann  fo  from  fear  to  fear,  as  lonff 
as  botfj  parties  agree,  till  fir  fears  fljall  empire,  tfjat  is  a 
leafc  fo?  fir  fears  neterminable  at  eucrp  fear's  ^nD  at 
Co.  Lit.  47.   tlje  mill  of  eitber  partp*    ann  be  liketuife  belD,  tbat  if  a 
I  Roll.  Abr.  iLcfloi  oj  lant>lo?D  come  into  tbe  lJ)oufe  nemifeD,  ann  feifes 
crolEiiz.     upon  fo«te  (SoolJS  as  a  Diffrefs  fo?  Kent,  in  tbc  Jl^ame  of 
no.  all  tbe  (Jroobs  in  tbe  l|)oufr,  tbat  voill  be  a  poti  ^ei?ure  of 

J  w.  &  M.  jjjj  J  '^jjf  ijg  j^^jjjj  remobc  tbem  in  conbenient  Cime  at  Com- 
mon latu,  ann  noto  fmce  tbe  Statute  of  w.  &  M.  imme^ 
niatelp,  ercept  it  be  J)ap  02  Co?n  -,  ann  \)ttt  tbe  Diflrefs 
tuas  not  remol>cn  in  ttoo  Daps,  fo  tbat  tbe  Plaintiff  ban 
not  tbe  poffeffion  of  tbe  ©00ns,  at  tbe  Cime  of  tafeinjy 
tbem  atoap,  tuitbout  iobicb  tbere  couin  be  no  Eefcous :  "dlU 
Plaintiff  iuas  nonfuiten. 

3m  tbis  Cafe  it  appearen  alfo,  tbat  tbe  Lannio?n  febo 
niffrain'n  n?euj  ODeer  out  of  one  of  tbe  15arrels  feifen  in 
Diftrefs,  tDbicb  mane  bim  a  Crefpaffer  ab  initio  as  to  tbat 
T5arcel:  Per  Holt  C.  31, 


Crockerell 
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Crockerell  verfus  Owerell.     Mich.  5  Ann. 

TRefpafsj;  tlje  Cnfc  tua0,  tljat  A.  ticiniT  fcifen  in  ifec     (  f- ) 
of  tfje  tiintis  in  Ciucftion,  ni3  tljcrcof  maUc  a  Lcafe  cafet'andat 

to  tJjC  li^iaintiff  fO?  ^earS,    habendum  de    anno  in  annum  what  'Times 
quamdiu   ambabus   partibus  placuerit,    tO  litQUX   tf)C   2  jtl)  Of  ^-j"*^^'  ^J^, 

March,  papi'iiff  pcadj)  fo2  tl)t  fame  20 1,  pcarlp,  hv  equal  tcmhlc^ 

l^OJtionS,  at  Michaelmas  anD  I.ady-day  i  tlje  Unit  U)a0  be--  'heir  Eftates. 
JjinO  at  Michaelmas,  auD  A.  OiCO  III  January  foUoUiinn:,  Oit-' 

liinn;  maOc  tlje  13Iaintiff,  I)is  Mife,  Ijijs  Cccctitcir,  aim  fljc  see  2  saik. 
HiftcnineO  foz  tlje  lol.  Eent  Due  at  Michadnr.as  to  tlje  €e=  '"■  ^^''*'"- 
llato?,  tlje  Cattle  of  tljc  Dcfrnnaiit  t&e  lytlj  of  Apnl  fol= 
iotuinn:,  &  fl,  &c.  upon  tljiG  Special  Clectiitf,  eilljetljec  it 
toae  fo|  ttuo  Peat©  certain,  0?  not,  ajs  3  Cro.  77J.  iyljiclj 
t&ejj  agreeu  to  be  gooti  laiu,  0?  not,  tlje  Court  tn'D  not  Dc= 
termine  -,  but  tljep  niyreen,  tljat  if  tbe  l^arties  in  fuclj  a 
Leafe  Do  begin  tlje  Ipcar,  tbe  Q^ill  cannot  be  Determined  till 
tlje  CnD  of  tlje  fear,  Air.  3.  Cro.  775.  &  Q.  Br.  Leafe  53.  auD 
tbiis  Cafe,  tljo'  A.  DieD  in  January,  aiiD  tlje  T/Ciitl)  of  one  of 
tie  pattiegi  Determine^  tlje  C2IilI ;  pet  Ijere  tlje  Defenoant 
ft)a0  to  l)alD  tlje  InnD  till  tlje  2  5tlj  of  March,  anD  tlje 
Ipalf  pear's  Ecnt  at  Michaelmas  belonjjeD  to  tljc  l^laintiff, 
n0  Crecutrir;  anD  tlje  Dalf  Pear'0  Eent,  itiljicb  became  Due 
tlje  2  5tlj  2Dai)  of  March  follolDinix,  DiD  bclono;  to  tlje  Jl^eir, 
luitlj  tlje  Eeuerfion;  but  in  tljis  Cafe  tlje  plaintiff  IjaD 
^uDgment^  fa?  tljo'  tlje  Defenoant  IjaD  a  Eigljt  to  tljc 
Eent  Due  at  Michaelmas,  pet  fl)e  coulD  not  Diftrain  fo?  it 
after  tlje  2  5tlj  of  March,  becaufe  tl)c  former  Leafe  at  OLlill 
maDe  bp  tije  Ccftato?  U)a0  ttjzii  DetermineD* 

Legg  ^erfus  Strudwick.     Hill.  J  Ann. 

IN  Replevin,  tljc  DefeuDaut  abotucD,  fo?  tljat  be  bcinn:     (9) 
feifeD  in  ifec  of  tljc  Locus  in  quo,  DcmifcD  tljc  fame  to  *saik.4i4' 

A.  Habendum  de  anno  in  annum,  &  fie  ultra  quamdiu  ambabus 
partibus  placeret,   tO  COmmCUCC  from   Lady-day  1703.  rCU-- 

D^inff  an  annual  Eent,  papablc  quarterlp,  Clje  lelfec  en- 
tercD,  anD  DieD  tljc  i7tlj  of  December,  1706.  ^nD  tljc  Ecnt 
fo?  a  fear  anD  a  jjalf,  cnDino;  at  Chrittmas  before,  tnag  ar= 
rear ;  fo?  tuljiclj  tlje  letfo?  entercD,  anD  DiftraincD  -,  to  tljis 
tlje  plaintiff  DemurrcD.  Per  Cur',  It  tnas  IjelD,  firlf,  Cljat 
after  tlje  ttuo  f  ear^,  tlje  Jlelfo?  o?  Lelfce  migljt  Determine  ^ 

5  o  but 
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Init  if  tlje  ttfttz  l)t\n  on,  Ije  taas  not  ttjen  Ccnant  atmiUi 

but  fo?  a  ftut  tntnitt;  fo?  Iji0  Ijoining  on  mud  &c  taUen  to 

tic  an  arytfcnicnt  to  t!je  o^iffinal  Contras,  ano  in  €xtcii' 

J  saik.  4I3-  ti'on  of  it*    2t!lp,  €fjE  tijiro  g'ear  i0  not  in  tlje  Batuce  of 

'  Luf  ■  *■     '^  tiiffina  3intct:elt  j  tfjcitfoic  tf)e  iLcfTa?  map  niffrain  t&c 

I14.  "  '     tljirD  fear  fo?  tlje  Ecnt  of  tljc  €)CConD;  ann  hid)  tncump 

Contcaa  10  not  uoiu  bp  t!jc  €)tatutc  of  iTtauns,  bccaufc 

tficrc  i0  no  Ccrm  fo?  aboljc  ttuo  f  ear0  fubflffinff  at  tfjc 

fame  Cimc,  anU  tljcrc  can  be  no  ifrauu  to  a  Purcljafo?  -, 

fo?  tbe  utmoft  3!ntcicft  tijat  can  be  to  binti  Ijim  can  be  onip 

one  ^cat* 


LECTURERS. 

Church-wardens   of    St.    BartholomewV    Caje. 
Mich.    12  W.   3. 

5  saik.  87.        y^     $^an  left  fo  muclj  per  Annum  fo?  tlje  (Maintenance 

of  a  tuceWy  leaurer,  anU  appointen  tljat  !je 
fljoultJ  be  cljofcn  bp  tlje  Parifl)ioncr0,  anO  to 
p?caclj  on  anp  Daj)  in  ebcrp  Mtth  a0  tOep 
fi)ouir!  t!jinU  fit:  €fje  parifljioner0  fiteti  on  Thurfday,  nnD 
cljofe  a  leauret  ebetp  ^ear ;  anU  nolo  a  certain  perfon  be= 
inn:  ILcSuver,  an5  tlje  pariflj  Ijabino;  cljofen  anotljer,  {je 
toouiD  not  fubmit  to  tIje€ljoice;  tufieteupon  tlje  Cbutclj-- 
iuartiEn0  fljut  Ijim  out  of  t!je  Cljurclj  •  aftcrU)arti0  tlje  XU 
fljop  of  L.  octerminen  in  l)i0  labour,  ano  granteo  an  3n= 
Ijibition* 

Holt  C*  %  a  p?oIjibition  muft  be  granten  to  trp  tlje 
Eifffjt ;  'ti$  true,  one  cannot  be  a  leSurer  tuitljout  licence 
from  tlje  ISifljop  0?  arcljbifi)op  -,  but  tbeir  Potucr  i0  onlj)  as 
to  tlje  €iunlification  anti  litnef0  of  tljc  Perfon,  anH  not  a0 
to  tlje  EiRljt  of  tlje  leSurefljip :  anH  tlje  €cclefiaftical 
CTourt  map  puniflj  tlje  Cljurclj-iuarUrns,  if  tljep  tuiU  not 
open  tlje  (Jljurclj  to  tlje  perfon  latofulli)  appointed,  0?  to 
anp  one  aging  unOer  Ijtm  5  but  not  if  tljep  refufe  to  open  it 
to  anp  ctljer* 
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LEGACY. 


Ewer  njerfus  Jones.     Mich.  2  Ann. 

A 


Holt  C*  3!*     A     C)etiifec  map  maintain  an  Action  at^saik.  215. 

Common  laiu  aiyainfl  a  €cctcnant 
fo?  a  Icsjiicp  ncDifcti  out  of  LanH; 
foi  tuijerc  a  statute  gi^cs  a  Eiffljt, 

tlje  partj)  bj>  Confcqucnce  fijall  Ija\)e  an  asion  at  Latu  to 

moUei:  it*     %)tt  2  Show.  36,  37.    I  Chan.  Cafes  57,  257,  258. 
I  Chan.  Rep.  134,  218.  auD  prox.  patj*  Mod.  Cafes  20. 


Letters  Patent. 

The  King  and  Kemp.      Trin.  6  W.  &  M. 

A  Scire  facias  toas  b^ouffljt  to  tc^citc  a  Patent ;  tfje  (  I.  ) 
Cafe  toagi,  l^ino:  Charles  tfje  S)CConD  ffcantis  tlje  skinn.  445. 
©fflCe  of  ©eatCljCC  to  Martin,  durante  bencpla- 
cito:  ann  after,  recitino:  t&e  fain  (^?ant  to  Mar- 
tin, grants  tlje  fain  Office  to  Eyre,  habend.  after  tlje  DeatO, 
©urrenUer,  01  forfeiture  of  tljc  l^atcnt  to  $^2.  Fryer  fo? 
|)is  lifC;  anO  after,  in  tOc  26tf)  fzAx,  of  Ijiis  Reijyn,  bp  an- 
otljer  patent,  recitino;  t!)e  ttoo  former  Patents,  to  Martin 

ann  Fryer,  ije  grants  tlje  C>ffice  to  William  Kemp  fo?  life, 

habend.  after  tl)C  SDeterminntiou  of  tlje  patent  to  Martin 
anti  Fryer  bj)  Dentlj,  &c.  ana  furtfjer  in  tfjc  fame  patent 

grants  it  to  Henry  Kemp,  ut  fupra :  Martin,  Fryer,  anti 
William  Kemp  are  tieaU;    ann  a  Scire  facias  iS  b^OUffOt  tO 

repeal  tlje  patent  to  Henry j  ano  \\\  Trin.  7  w.  3.  3iuUff= 
ment  toas  ffiiJen  bp  Eyres  %  ano  Holt  c.  31.  tljep  onlp  be- 
ino:  in  Court  ^  G.  Eyres  beinij  neati,  anD  %\^\iz  Gregory 
abfent;  anU  Holt  C.  J,  faiD,  Cljc  (^?ant  in  Clueffion  ne- 
penos  upon  tlje  QaliDitp  of  tlje  ^?ant  to  Fryer.-  jfo?,  if 
tljis  be  itot  goon,  tljen  tlje  fubfetjuent  (^^ants  are  not  gooU: 
jFoj  tljm  tlje  I^ing  luouin  be  necciuen  in  Ijis  a^int;  fo?  Ijis 

Jntent 
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.  3Intcnt  tiiais  onip  to  jjtant  an  €)fficc  upon  tljc  Dctcrmina^ 
tion  of  a  pji'o?  <S5?ant ;  anH  not  to  grant  an  Office  imme- 
diate: ^0  to  tDfjat  Ijas  been  obiefteD,  tijat  tljc  ©?ant  to 
■  Fryer  10  ijoiu,  it  bcfng  to  commcncc  upon  tije  jFo?fciturc  o? 
€)urrennct  of  M.  toljicfj  10  an  impollitileOScffinninn:,  fo?  M- 
Ijauino;  but  an  Cltate  at  mill,  l)t  couID  not  funcnticr  it, 
fo?  an  Cftatc  at  mill  cannot  be  furrcnri?eiJ*  'But  tuljen 
one  pattj)  agtees  to  tiepart  UiitO  Ijisi  Cftate^  auQ  tlje  otijcc 
to  accept  it;  tfjiiS  amounts  to  a  ^Determination  of  tijcir 
mill0,  but  not  to  a  ©urrenner* 

Per  Holt  C*  3»  Jix  tlje  Cafe  of  tlje  Einrj:  it  i0  otljcrlyife, 
anD  be  Uiljo  IjajJ  an  Dffice  at  tfje  ailill  of  tlje  l^ing,  ba0  it 
not  at  tlje  £a.liJI  of  botb  partied  -,  m  bettpeen  common  per* 
fon0,  but  tlje  eilill  is  tlje  eziili  of  tlje  l^inij;  ano  tljc  @)Ub= 
jea  cannot  uetermine  Ijis  dlill  tuitljout  tlje  permiffion  of 
tlje  lainff;  tljerefo?e  Cenant  at  mill  of  tlje  ]^inff  map  fur- 
rencer,  anti  tljcre  ouQ:l]t  to  be  a  mill  of  tlje  S\inQ:  Declaren 
unHer  tlje  <5D?eat  S)eal,  tljat  Ije  accepts  l)i$  ^urrenoer ; 
otljertoife  Ije  is  fineable,  if  Ijc  furccafts  to  crccute  Ijis  Office 
toitljout  fuclj  ^ifcljarffe ;  anti  it  toias  fo  Cone  in  tlje  Cafe  of 
Hide  ano  Hale  Cljief  .'^uftices  of  tlje  Eing  0  OlJcncb,  teljo 
aauallp  furrenti?eli  tljeir  Offices  of  Cl)(cf  "^i'uiiict,  ann  Ijau 
a  Difcljargc  unner  tlje  0?eat  S)cal  -,  tljerefo^e  tlje  Office 
map  be  DctcrmineD  bp  €)urrentier,  anti  a  6?ant  to  com- 
mence upon  fuclj  Determination,  10  goon*  So  tlje  )t\ing 
migljt  tabe  ^DDantage  of  an  SIS  toljicb  amount0  to  a  lo^- 
feiture  bp  OUap  of  Jnquifition  -,  tljerefo^e  tljo'  a  Jf ojfeiturc 
coulQ  not  be  in  tbe  Cafe  of  an  Office  at  Mlill  of  a  counnon 
perfon,  pet  in  tlje  Cafe  of  tlje  $\ing  tljere  migljt ;  but  if 
tljc  Office  cannot  be  tieterminen  bp  jfo^fciture  0?  ^urren= 
Der,  pet  it  tnoulD  certainlp  Determine  bp  ^eatlj;  ann  a 
©?ant  of  tljis  Office  after  tlje  SDcatlj  of  M.  toouin  be  gooQ  -, 
fo?,  tlji0  being  an  Office  in  tlje  Croiun  to  grant,  anO  not 
being  an  Office  of  toljiclj  anp  Cftate  in  jfee  i0  in  eil'e,  but 
netolp  granted;  tlji0  map  be  granted  to  commence  in  fu- 
ture, anD  to  rife  anD  fall,  anD  to  be  in  effe,  anD  not  in  eflfe; 
a0  toell  a0  a  Eent  map,  luljiclj  map  be  fo  granten  Uiitljout 
Clueftion  -,  anD  tlji0  i0  not  againft  anp  Eule  in  latD,  a0  it 
tuoulD  in  Cafe  of  lanD0  0?  €:ijing0  luljiclj  paf0  b^  liberp 
oi  patent,  as  Barwick's  Cafe,  5  Co.  Rep.  juDgment  fo'i 
tlje  DefenDant,  tl)at  tlje  patent  is  gooD. 
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Roberts  i;fr/«j  Arthur.     Mich.  13W.  j. 

IJT    JLettci-0  pntcnt  picntieD   nrc  reco^lictJ  in  tljc  fame     ( 2. ) 
Court  luljcredj  tfje  pica  is  plcatieU,  in  fuel)  Cafe  tljc  ^saik.497. 
}g)artp  nccD  not  fljcio  tljnii^  but  Uiljere  in  another  Court, 
i)C  muft  pleat  tijcni  U)it{j  a  Profert  in  Curia,  0?  tlje  €rcm^ 
plification  tljcreof  unHcr   tlje  ©?cat  €?CiU :    EulcD  bv 
Holt  C*  3!* 


Levari  Facias. 

Breton  verfus  Cole.    Mich.  7  W.  3. 

IB  ^refpafs  fo?  ^lafeinn;  tljc  Plaintiffs  OSeafts,   ftp  sl<inn.<si7, 
(Ilirtue  of  a  Levari  facias  dc  cxitibus  tcrtx,   upoil  ail  ^ 
Jnfluifition  of  ©utlaiu^p  -,  it  appcnrcn  tljat  tljc  'Bcnfts 
tUCrC  levant  and  couchant  on  tljC  lauH;  autl  tljC  poillt 
in  €iUC(!ion  mad,    Jf  upon  fuel)  a  Mxit  of  Levari  facias, 
tlje  IScuffS  of  a  etrano:er  migljt  be  tnfecn  auD  folD  f 

Holt  C*  3*  anO  Court,  Cljc  IJcaffs  of  tljc  plaintiff  lic= 
ino;  fountJ  upon  tljc  lann,  map  i\C  tafecn  bv  tljc  i-evari  fa- 
cias ;  fo?  tljcrc  is  an  erpKfs  dutljoiitp  ano  Commann  to  tljc 
€)ljcriff  to  Icup  tljc  annual  dlaluc  o'f  tljc  lanns,  anD  tlje 

'BcaftS  bCinn;  Levant  and  Couchant  arC  tI)C  JtfUCS  Of  tljC  Weftm.  2. 

ILanti,  loljiclj'arc  not  rcffraincn  bv  S)tatiitc  to  TScaffs  of  Jj;'ft  ^^. 
tl)c  ©inner  onlp:  ^nti  tljc  lanti  is  Dcbto?  to  tljc  I'xing,  fo 
tl)at  if  tljc'OSeaftS  of  a  S)tranD;cr  fljotilU  bz  exempt,  tljc 
fxm  tnouin  lie  ccfcaten,  fo?  Ije  Ijas  no  Ecmcnp  affainlf  tlje 
Pattp  b\>  ©eifinn:  tljc  lanti,  anU  tljcrefo^e  Ije  Ijatlj  it  b]f 
Levari  facias.  03ut  toljcrc  IJfTucs  Of  LantJS  are  forfeit,  tbe 
tDl)ole  Inljeritance  is  cljarijet!,  becaufe  tlje  lanD  is  tljc 
£)cbto?,  ann  no  Levari  facias  iffucs  but  in  fuel)  Cafe  •  ann 
in  all  Cafes  tyl)ere  tljc  Lann  is  Debto?,  tlje  'Beafts  of  a 
S)tranQ:er  are  as  liable  as  of  tlje  Dtuner,  as  in  tljc  common 
Cafe  of  Ecnts  -,  anu  if  it  be  fo  in  tljc  Cafe  of  a  €iubjcs, 
tljere  is  no  Ucafon  UiljD  anp  Difference  fljoulo  be  maue  in 
tl)e  Cafe  of  tl)c  l^inff* 

5  P  L  I  B  E  I-  S. 
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Cropp  ^erfus  Tilney.     Mich.  5  W.  3. 

(  1- )  A     Ctiott  of  t!je  Cafe  toad    bjougljt,   UsScrrfn  tlje 

3  s^aik.  i25,     /^      Plaintiff  DccIareD,  tijat  f)c  ftoon  to  be  clcacD  fo? 

A~\     a  e^tmhtt  of  parliament,  ano  tfjat  t!je  Defeu-- 

5a nt  caufcti  a  libei  to  be  p?inteo  of  Urn  iBitfj 

certain  refleSinD:  22Io?tiss,   ajs  fpofeen  bp  tlje  paintiff,  bp 

tUijiClj  be  loft  bl£S  election,  ad  damniim,  &c. 

Holt  €♦  J.  €)cantialous>  fatter  is  not  neceffarj)  to  mnlte 
a  Libel  -,  'tii5  cnouglj  if  tlje  S)efenriant  inUuces  an  ill  ©pi- 
nion to  be  Ijfiti  of  tbe  Plaintiff,  0?  to  mafee  bini  contempti- 
ble ano  riDiculoujS  i  as  fo?  S'nftance,  an  Haion  teag  b?ougbt 
bj)  t!)c  Duebann  fo?  EiGinn;  <S)kimmin0ton;  ann  nDiuttgeD  it 
lap,  becaufc  it  matie  Ijim  riUiculous,  ann  erpofeti  Ijtni :  Jf 
Cdo?50  are  falfe,  tlje  SDcfenUant  map  iiiUif^  in  an  aaicnj 
but  not  in  an  3!ntiiament* 

The  King  'verjus  Bear.     Trin.  9  VV.  3. 

( 2. )    ^r^H)^  2:'efen5ant  tuas  intiiaeti  at  tbe  Summer  Mi^t^ 
carthew407,    X     ill  Excefter,  anno  8  Will.  3.  fo?  libelling  tlje  tAinff 
408,  &c.     jjj^j,  (jsobernment,  anti  tlje  3intiiament  luajs  in  tljiis  lo?m 
follotuinn; : 

Cbat  Ije  (tlje  DefenHant)  19  oarob.  7  Will.  3.  at  Buck- 
land  AH  Saints  in  tlje  CoiUltp  of  Devon,  fubdolc,  falfo  &  ma- 
litiofe  compofuit  fcripta,  &  fecit  &  componi,  fcribi  &  fieri  cau- 
favit,  ac  fibi  procuravit  &  induftrie  coUegit  feparal.  f'candaloios, 
falfos  &  feditiofos  libellos  continen.  in  fe  de  dido  Domino  Regc 
nunc5&  ejus  xqiia,  jufta  &  clementiflima  gubernatione,  quamplu- 
rima  falfa,  malitiofa  &  fed  it  iofa  verba  &lententias,  matcrias  dic- 
tion. &  expreffion.  (viz.)  in  uno  libello  eorum,  intitulat.  '^Ijc 

IBtlQiclK  OSoar,  to  tlje  Ciine  of  Cljibp  Cljafe,  Continetur 

inter  alia   juxta  Tenorem  &  ad  eftedum  fequen.  (videlicet) 

tecitinff  tbe  moins  in  Englifh,  anti  after  tbat  felien  ctfjer 
libellous  Xallaos  toere  fet  out  in  tlje  IntJiament  in  tlje  fame 

Scanner   as   tbe  f  irft,    toitlj  Juxta  Tenorem  &  ad  efteftuni 

fequen ;  anti  tbeu  tbe^nniament  toas  tljus  concluueti,  (viz.) 

Quos  quidem  falfos  &  fcandalofos  libellos  (quorum  diverfi  fue- 
I  runt 
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runt  impreffi)  ipfe  prsdi<3:.  Johannes  Bear  adtunc  &  ibidem,  fci- 
licet,  eodem  1 9  die  Odob.  Anno  7.  fupradid:o  apiid  Euckland 
tout  Saints  prxdid.  &  diu  poftea  manibus  &  Cuftodia  fuis  & 
penes  fe,  fcienter  &  advifatc,  clandeftine  &  feditiofe  habuit  & 
Cuftodivit  in  promptu  &  parat.  ad  cofdem  inter  fubditos  dicli 
Domini  Regis  &  fadiofas,  feditiofas  &  malitiofas  perfonas  dif- 
pergend.  divulgand.  &  publicand'. 

COijS  JnQiSment  licinff  rcmoDcu  into  B.  R.  it  tuajj  fcnt 
HotDit  to  be  tricn  h)j  Niii  prius,  ann  tlje  Jutp  foiuiU  tlje  (Liet' 
tiiafolIotDinD:: 

iT.  Quoad  fcriptionem  &  Golledionem  libellorum  in  indida- 
mento  njentionat.  tantum  quod  defendens  eft  culpabilis ;  &  quoad 
totum  refiduum  in  eodem  indidamento  content,  quod  defendens 
non  eft  inde  culpabilis. 

auti  noU)  It  was  moDcti  in  arccft  of  JuUffmcntj  aim  ttuo 
C)b|caion6  lucre  mntic  fo?  tljat  13ui:poa% 

(i.)  as  to  tlje  iFojm  of  tJjc  3intiiSmcnt,  fo?  tijat  tlje 
Cljargc  toljiclj  luas  laiD  to  tOc  Defentiant  tuas  not  fo  cer= 
tain  ann  privticulau  as  it  ougljt  to  br,  fo?  tijc  Libels  arc 
not  fetfo?t()  in  iisc  verba,  as  tl)cp  oiiffljt;  ncitljeu  is  tl)e 
Defentiant  cbaruen  nireaip  luitlj  tljc  tujitinff  0?  mafeinff  t()e 
Uerp  eilo^ns  ann  Sentences  erp?tfrcli  in  tlje  Jnoiament, 
but  onlp,  tbat  be  maoe  anb  b)?ote  Libels,  in  inbicb  inter  aha 

continetur  juxta  tenorem  &  ad  cftcdum  fcquen'. 

(2.)  ©bjeaion  bias  to  tbc  aecbia,  (viz.)  Cbat  no  JmH- 
ment  oiiirbt  to  be  ijiben  ajjainlt  tbe  Defennant  upon  tijis 
dcctiiS, 'becaufc  tbc  Jntp  ban  acquitteb  \)im  of  all  tbat^art 
of  tbe  jinbiament  Uibtcb  teas  criminal,  anb  founb  bint  n;uil= 
tp  onlp  of  toiiting  anb  colleains  Libels,  l^Ucl)  iis  ratber  a 
f  ollp  tban  a  Crime* 

Se'd  per  Curiam,  it  uias  aijreeb,  Cb^t  if  tbe  Jnbisment 

bab  been  fo?  a  Libel,  COntaininff  inter  alia  ad  effedum  fe- 
quen',  it  toOlllb  babe  been  naugbt,  but  tbat  juxta  tenorem  fc- 
quen. luoulb  babe  been  goob,  bccaufc  Tenor  is  tbe  fame  as 
hxc  verba;  anb 'tis  goob  notb)itbftanbinjj  tbe  Claufc  inter 
alia,  becaufe  tbe  ^o?bs  laio  in  tbe  Snbisment  arc  not  ca-- 
pable  of  anp  Ciualification  bp  otbcc  OIlo?bS,  fo  ais  to  crcufe 
tbe  Crime* 

Cbat  upon  SittbiSmentS  tbUS  laib  hV  Mav  of  Juxta  Te- 
norem &  ad  elfcaum  fequen',  tbC  bCtP  ta30?bS  laib  in  tbC  Jn= 

biament,  anb  not  tbc  ^iibftance  anb  SffeS  of  tbcm,  muft 
be  p?obeb  as  ftriaip  as  if  laib  to  be  in  h^c  verba. 

€bat  tbe  Cranfcribinij  anb  Colleainn;  tbiS  libellous 
Scatter  teas  biffblP  Criminal,  b3itbout  Publifljinfj  it,  anb 
tbat  it  m$  of  ban'gecous  Confequence  to  tbc  <£)obcrnmcnti 

foi 
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fo?  tl)o'  tlje  ^ritet  o?  CoHcSo?  mMzt  puWifljcD  tljcfe  lb 
i)el0,  pet  !)fi3  SaijinQ:  tljem  in  Eeatiincfs  fo?  tf)at  piirpofr, 
if  anp  Occafion  fljouin  Ijappen,  i0  f)iffljlp  criminal  j  arm 
tijo'  Ije  migbt  nefign  to  feecp  tijem  p?iDatc,  pet  aftce  IM 
Deatlj  tljcp  uifD;l)t  fall  into  fuel)  ^anBis  a$  migljt  be  iniu= 
riousto  tlje  (Souecnmentj  tf)erefo?e  S^en  ougljt  not  to  be 
aliotoco  to  Ijaue  fucfj  ebil  JnHtumentsi  in  tljeic  fiicepinQ:* 
a  saik.  417,     juDjjment  fo?  tlje  J^inu* 

Mr.  Tuchin.   3  Ann. 

i^-^     nptp<S  Cljief  Suffice  obferueti,  Cljat  otljcc  fourObfer- 
X     vators  in  tije  information  toere  of  tfje  fame  JQatuce 

us  CiUO  tOljlCi)  Ije  ijaH  mentioned,  and  then  goes  on  and  fays, 

yon  Ijnue  Ijcnrti  tlje  Ciiioence,  anU  are  to  confi5er,  mit^ 
tfter  pou  are  fatisfieD  £^h  Tuchin  is;  guiitp  of  U)?itiniy, 
compofuiD:,  0?  pufalifljinD;  tijefc  Libels,  Cbep  fap  tbep  are 
innocent  paperjs,  anB  no  libels  5  ann  tljep  fap  tbat  no« 
tbinff  1$  a  jlibel  but  tubat  refleas  upon  fome  particular 
pcrfon.  oaut  tbis  is  a  berp  ftranjye  DoSrine,  to  fap,  it  is 
not  a  libel,  refleaino;  on  tbc  (Sobernment,  enbeabourino: 
to  polfefs  tbe  People  tbat  tbe  <©obernment  i^  ^al=abmini= 
(treu  bj)  corrupt  perfons,  tbat  are  emplopen  in  fucb  ann 
fucb  Sttations,  eitber  in  tbe  Babp  0?  armp, 

Co  fap  tbat  corrupt  SDfficers  are  appointed  to  aHmininer 
affairs,  is  certainfp  a  Eefleaion  on  tbe  ©obernment*  If 
09en  fljoulb  not  be  caileb  to  Account  fo?  polfedlnff  tbe  Peo- 
ple tnitb  an  iil  ©pinion  of  tbe  (Sobernment,  no  (Sobern* 
ment  can  fubfiff ;  fo?  it  is  berp  necelfarp  fo?  eberp  ©obern-- 
nient,  tbat  tbe  People  fljoulQ  babe  a  goob  ©pinion  of  it. 
anb  notbinc  can  be  b3o?fe  to  anp  ©obernment,  tban  to  en-- 
teabour  to  p?ocure  Janimofities  as  to  tbe  iosanajyement  of 
ft.  Cbis  bas  been  altoaps  loolt'b  upon  as  a  Crime,  anH 
no  <Sobernment  can  be  fafe  unlefs  it  be  punitbeb. 

^l  Montague,  tbe  Defenbant's  Counfel,  tben  mobeb  in 
arrell  of  Siubgment.    JTo?  tbat  tbe  Venire  facias  m$  atnarb' 

eb  tbe  laft  Trinity-Term,  returnable  Die  Lun^  prox'  poft 
tres  Septimanas  Sandi  Michaelis,   anb  tbe  Diftringas,  tobiCD 

(bouib  babe  iffucb  tbe  fame  Dap,  bias  fueb  out  tbe  24tb  of 
Oftobcr,  beinn;  tbe  Dap  after  tbe  Eeturn  of  tbe  Venire,  fa 
tbat  tbcre  bias  a  Difcontinuance  of  tbe  p?ocefs. 

Cbe  Qiieen's  Couufel  faib,  tbep  beliebeb  tbis  ban  htm 
bone  on  purpofe ;  anb  abmitteb  it  bias  an  €rro? ;  but  bel& 
it  inns  amenbabie ;  about  tobicb  t^e  Coutt  ftiete  bibineb. 


LIBELS.  42-? 

902, 3iuftice  Gould  nnB  09?.  Jufticc  Powys  lucre  of  Opinion 
it  tnaiS  amcnOilWe  •  but  tIjC  Chief  Juftice  anD  i^?*  Juft.  Powell 
ijein  it  couin  not  be  amenoeu  -,  tubeicupon  ^?.  Attorney  faiHi 
tlje  Court  beino;  Uii^iOeU,  ije  fencio  no  Eule  to  ffop  SiuBfi:-- 
nicnt.  OBut  Q3?»  Jultice  Powys  aftetUiatDsi  comins  ouer  to 
tfte  Chief  Juftice  auu  ^?.  Juftice  Powell,  it  toasJ  affrceD 
tftere  nutft  be  a  neU)  Crial ;  ann  tlje  former  Crial  luas 
quafl)eri,  15i\t  3i  Ho  not  finQ  tfjc  @)uit  tuajj  ebcr  tebibeti, 
anD  Tuchin  coutinucn  to  lu^itc  010  obfervatois  fcuetal  ^ear?« 
aftertuaitifj. 

The  Queen  'verfus  Dr.  Browne.     Triii.  5  Anil. 

Tlp€  DcfcnDant  lu^it  a  pampljlet  caKcti  Advice  to  the     (  4, ) 
Lord    Keeper    by    a   Country    Parfon,     CClljCCCin    IjC  "°^^  *  ^'^^' 

iDoum  fjauc  \)\\\\  lone  tfje  Cijurclj  as  toell  as  tlje  Xitljop  of  l?b"eiTeYby 

Salisbury,  manaiJC  as  toell  as  lolU  Haverfiiam,  be  biaUe  as  ironical  Eic- 

anotljer  lLo?ti,  ann  fo  iji^cs  eucri)  lo?n  a  Cljaraaer  ironi=  p«"<^'''°"' 
callP;  anti  fo  'tis  fet  fa?tlj  in  an  information,  anD  tfje  Jnr|» 
finD  Ijim  guiltp  -,  tfje  JuDgnient  luas  fijjncD  tljis  99o?ninD:, 
lDi)icI)  is  tlje  5tl)  Dap  after  tlje  Poftea  returncDj  anD  noUi  a 
potion  toas  maDe  to  artea  JuDgment. 

Holt  €.  J.  faiD,  '€U)as  fljeinn  fo?  Caufe  to  arrei!  JuDo:' 
ment,  tljat  tOere  tuas  no  Caufe  to  cliarge  tlje  2:)efenDant, 
becaufe  Ije  faiD  no  ill  Cljing  of  anp  Perfon,  anD  all  Ije  faiD 
tuas  ffooD  of  tbcm ;  to  luljiclj  it  tuas  anftuereD  anD  refolbeD 
bp  tljc  Court,  tDat  tljis  luas  laiD  to  be  ironical,  anb  tulje 
tjer  'ttuas  fo  0?  not,  tbe  Jurp  luere  JuDgeS;  tbep  founD  it 
fo,  fo?  tobicl)  Eeafon  tbe  DefenDant  tuas  aDjuDgeD  to  llanD 
in  tlje  l^iUo?i),  anD  tuas  fin'D  fortp  ^arUs  -,  anD  if  tbis 
tnere  not  a  Crime,  Ije  migljt  bp  Contraries  libel  anp  perfon. 

The  Queen  ^erjus  Drake.     Mich.  5  Ann^ 

II5fo?mation  auainff  tlje  DefenDant  fo?  maltino;  a  libel,     (  5- ) , 
\\\  tuljiclj  tuere  containeD  Diuers  fcanDalous  patters  ^s*J|^-^*jf 

fecundum  tenorem  fequentem,    anD  fo  fettinff  fO?tlj  fome  }^ti-- 

ragrapljs,  anD  in  one  of  tljem  tljere  tuas  tlje  2jC:Io?d  nee  iw-. 
fteaD  of  non ;  fo  tbat  it  tiias  not  literallp  tlje  fame  as  iw  tlje 
Libel,  tbo'  it  DID  not  alter  tlje  @)enfe> 

Xp  Holt  C.  %  3  JLibcl  map  be  DefcribeD  eitljer  bp  tlje 
Senfe,  0?  bp  tbe  OLloiDS  of  it  -,  anD  tljerefo?e  an  :jnfo?ma-- 
tion  cljarfiinff,  tljat  tlje  DefenDant  maDe  a  COritiniy,  con^ 

5  Q.  taininff 


42.6 


LIMITATION. 

tainino:  ftKlj  E[lo|t!0,  i-s  gooD,  nnD  in  tfjat  €afe  n  nice 
Ctagncfs  is  not  rcquiren,  bccnufe  'tis  onip  a  Dcfcriptioii 
of  tijc  S)rnfe  anH  g)iib(tnncc  of  tfje  libel :  ^m  if  tije  3?i!i-p 
6  Med.  168.  finn  foiiie  Omifiions,  it  U)i!I  lie  fufficicnt,  if  fomc  eiiojD0  be 
8  Rep.  78.  pio^et)^  ja  lufjicij  Cafe  tlje  plaintiff  fijall  reccuct:  ^  tijo' 
f  s.d.'us.  tijcrc  can  be  no  Tenor  of  5:<I{o?Q0,  toljerc  tijere  is  no  lo^ftteit 
R-ym  74-     ©r«0inr(!.    Odut  in  an  3^nfo?mntion,  cOai-ging  tije  Defen- 

Iinilt  toitf)  maUing  a  iKIintinn:  fecundum  tenorem  fcquentem^ 

t!;cLT  tfie  te^itten  libel,  nnD  tljat  frt  fo^tf)  in  tfje  jnfoima- 
tiisn,  nu!f!  e^aSip  agree;  nnu  if  anp  ^Dmiffion  mahis  n 
(jito?n  of  anottjci-  S>ignification,  it  10  fatal;  bernufe  e'ocrp 
caioiB  in  tfjs:  ^nfa^matfou  is  a  95ark  of  Dcfctiption  of  tf)e 

ViCr)'  liSJCl   It  fr!f:    fitO  in  CvefpafS  quare  ciaul'mn  frci^it,  if 

,  tfje'paintiff  fcts  fc?tf)  Cllnittais  ann  IScunDS,  anU  fails  in 
tije  i3?cof  of  tfjcm,  !}c  is  gone,  becaiife  fje  is  obli'ijcu  to 
pjctie  !jis  Defcription ;  pet  ije  neeDeo  net  to  fjaue  Difcriben 
it  after  tljat  (^annei* ;  an5  tfjerc  is  no  DilfinSion  bctioceii 
eiirongs  none  bp  2Ilo?tiS,  anu  bp  Cijings. 

5  Mod.  167.  It  is  ijerc  faib,  tijat  if  one  repeats,  anti  nnotljer  U)?ites 
a  libel,  ann  a  €l>irti  app?cDcs  lu!jat  is  lo^it,  tfjep  are  all 
i^aUers  of  fuel)  libel ;  fo?  all  19erfons  tufio  concur,  anu 
fijcU)  tljeir  ^{Tent  01  approbation  to  Do  an  unlauifnl  aef, 
are  guiltp :  ®o  tijat  nuirtering  a  ^an's  Eeputation  bj» 
a  fcanualous  Libel,  map  be  compareD  to  feilling  bis  IPcr-- 

5  Rep.  125-  fon;  tuljere  if  feberai  arc  afliffing  ano  encouraging  a  s^an 

\  Mod'58    "^  ^iJ^  ^^'  f ^Jo'  ^^^^  €)trofee  tuas  giben  bp  one,  all  are  guil- 

'  tp  of  tfje  |)omicioe* 


LIMITATION. 

Nightingale  'uerfus  Adams.     Hill.  I  W.  &  M, 


(i.)     Jjclti  bp  Holt  €♦  31*  X    T^^"  ^^^  statute  of  lLimita= 
I  Show.  91  I       I     tions,  Cfjat  Dublin,  0?  anp 

\J     otijer  Place  in  Ireland,  is  be- 
^"■^      ponn  ©ca,  toitbin  tbe  yean- 
ing of  tijat  C!aufc  in  t&at  statute :  Euien  fo  t^  Um  upon 
€onfiticration* 

I  Cheevely 
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Cheevely  ^erfm  Bond.     Mich.  3  W.  &  M. 

Cafe  on  a  T>i\l  of  CtcljanffCs  tfje  Dcfentiant  plcnns  tijc     (2) 
Statute  CI  ILimitation0,  anti  tijc  pnintiff  replica,  tljnt '  ^''°*-  5*' 
tijc  DcfcnDant  tonis  bfponn  ^cn,  &c. 

|)ei-c  Holt  C*  3'*  Oclti,  (Tljat  tfjc  Dcfcnlinnt'0  btimj  be 
ponti  tDc  %tii^.  Did  not  fiop  0?  ijiuDcr,  0?  crcufe  tljc  plain- 
tiff in  Ijts  €)UinQ;  luitfjin  ill*  ^carsS;  anD  alfo,  tfjnt  15ifS0  of 
Crcfjanije,  anD  otljcu  CLranfaaioniS  bctluccn  09Ercfjant6, 
are  not  ccccptcD  out  of  tlje  fai'D  €)tatnte,  luit  onip  an  Ac- 
tion of  Slcccnnt.  It  !j:i0  licen  ruIeD  no  l.^Ica,  tijat  tfje  Dc= 
fenDnnt  teas  l)cponD  ©ca,  fo?  t{)e  plaintiff  niiijljt  c itljcr  file 
IjiiS  ©^iffinal,  oj  cutlaiw  (jim  ^  anD  a  Latitat  tal^en  out  anD  5  saik.  ni. 
continucD  is  a  tjooD  SlUoiDance  of  t()c  S)tatutc:  OLKjcce 
tlje  plaintiff  10  iJcpcnD  %:(i,  Ijis  Cafe  10  not  luitfjin  tIjc 
statute  of  limftationjj ;  but  if  tfjc  DefenDant  be  ati^oaD, 
'tins  otijcriuife. 

Note  tlje  Iniu  10  altcreD,  in  tW  Cafe,  bp  tljc  €)tatutc 

4  &  5  Ann.  c.  i<5. 


'.I  Jac.  I. 
16. 


A 


Heylin  verfus  Haftings.     Mich.  10  W.  3. 

B  CceCUtOJ  bzinud    an  Slftion  of  Indebitatus  AfTumpfit      (  3.  ) 

fo?  (JDooDS  fclD  bp  tlje  Ceffato?  to  tlje  DefenDant  j  ^7'"='' 4^°' 

anD  tlje  DefenDant  pleaD0   Non   Afliimpfit  infra  fcx  annos:  5Mod.42<? 

CJpon  CiJiDence  at  tlje  €tial  it  appeaceD,  tljat  t&e  0OOD0 
tuerc  folD  fit  5^eari5  before  tlje  aaion  toas  b^ourjljt,  &c. 
'But  tfjat  tlje  DefenDant  DiD  faj)  to  tlje  Plaintiff,  Ui&en  Ije 

DemanDcD  t(je  O^cnep,  prove  it  and  I  will  pay  you.  ^jcte 
tlje  Point  in  laiu  toad,  Uiljetljct  tlji0  conDitional  p?oniife 
fijoulD  tetjibc  tlji0  SDebt,  nolo  tlje  ConDition  of  tljc  p?o- 
mife  U)a0  pctfo^mcD,  viz.  bp  Pioof  of  tlje  Debt,  anD  fo 
b^inff  it  out  of  tljc  @)tatute  of  limitations  ^ 

Holt  C«  %  mc  ace  all  of  ©pinion,  Cljat  'tis  a  neto 
p?omife,  anD  tebibcs  ttjt  Debt,  fo  as  to  p?eDent  tlje  OBac 
bp  tlje  statute :  ifo?  to  fap,  p?obe  it  anD  31  iuill  pap  pou, 
is  as  mucb  as  to  fap,  Jf  tlje  ©ooDS  toete  folD  to  tlje  Ceffa-- 
to?,  31  p^omifc  to  pap  pou  fd|  tljem ;  anD  if  a  S^an  Do  ac- 
UnotoleDtje  a  Debt  ftiitljin  fix  fears,  tljo'  tljis  i^  not  a 
P?omife,  pet  it  is  an  euiDence  of  a  P?omife,  anD  fufR= 
cient  to  tebibe  it :  anD  |)cce  tlje  conDitional  pjomife  a= 
mounts  to  a  UUut  of  tgc  Statute ;  auD  altljo'  ito  wtm 

Piomife 
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p?omifc  \m^  matie,  an  acttnotolcUffmcnt  of  tijc  DM  i& 
eminence  cf  a  nelu  }9?omife» 
€!je  i9Iaintiff  IjaD  aiiusment, 

^^^  Hide  verfus  Partridge. 

2  Salk.  424' 

&?Annc,'6  T  ibcl  fo?  a3arincr6  2113^13  III  tIjc  atJimtaltp;  tljcDcfcit^ 
I  saik.31  to  JL  Dant  plcancn  tijc  S^^tatute  of  limitations,  ann  it  luas 
55.,  .  oi3Ci-=ru!cn  tijcre.  (Upon  a  amotion  fo?  a  l:3)?o{jibition  it 
f.raV.vV'  lisns  lienieD,  bccaiifc  tlje  statute  m&  ill  pleanco,  but  tljc 
Mod.  Cafes  j^jga  iuHg  nftcciuattis  amenuco* 
4'+-  Hok  C.  31»  faiD,  3t  tuas  ftcantye  tfiat  tl)e  fame  fatter 

,  Chan  Cafes  xhzh  picatfcii  fljouiu  l^c  a  Dcfencc  in  one  Court,  ann  not  in 
^  Chan  Cafe,  anotljct.    €1)13  ©tutute  i£i  a  0oo5  pea  in  Cfjanccrp^  it 

ai7.  10  true,  it  iJ)  no  Plea  to  a  Suit  pro  violcnta  manuum,  &c. 

sSaundiH.  i)nt  tfjiit  ia,  becaufe  tlje  l^?OCeetiinjr  is  pro  leformatione  mo- 

'  Mod  Z44  rum;  auti  uot  fo?  Damasee.    So  at  Common  Laui;  'tis 
I  Lev.  298.  no  piea  to  an  :?nOigmcnt  fo?  Crcfpafs,  otDerUJife  in  an  ac- 

t  Si'-  t^-^"-     Adjournat'. 

1  Vent.  146,  See  Evidence. 

545. 

B.aym-3.     Winch  8.     6  Mod.  258. 


LONDON. 

Watfon  'verfm  Gierke.     Mich.  I  W.  &  M. 


76. 


^  '•  ^         A     Pifiint  in  Trefpafs  on  the  Cafe  toasi  entereti  in  one 

Carthew7  5,       /%       '  flf  tIjC  CoUUtetS  Of  tf)e  SljetiffS  Of  London  3" 

/-%      gninit  Watfon  J  anH  faefoic  anp  Declaration  toas 

tiCliijeren  to  Ijim,    an  Habeas  Corpus  cum  caufa 

mas  ij?ou0ijt  to  remote  it  into  B.  R.  ann  it  tuas  teturnen 
generally,  tijat  at  fuel)  a  Court  venit  (Clerfee)  &  affirmavit 

quandam'  querelam  (verfus  CKHatfon)  in  placito  tranfgr  fupcr 
Cafum  ad  damnum  500 1.  unde  exitus  inter  partes  jundl'  exiftit 
&  adhuc  pendct  indifcuiT.  &c. 

anti  noU)  it  toaiS  moljeU  fo?  a  Procedendo,  Upon  a  Suty- 
geftion,  tijat  tlje  aaion  toag  commenceti  in  tlje  afo?efaia 

Court  fo?  fcantJalOU0  moi^^  fpolien  of  Gierke  b?  Watfon 
I  (viz.) 
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(viz.)  fo?  calHiiD;  ijcc  SBljOK,  loOicD  is  agionnbic  ti)uc  bp 
€iiffoni,  but  not  clfetDljerc ;  tOetefo?e  if  a  Procedendo  fljoulb 
be  DenicDj  Clarke  looiilD  lofc  i)tv  aaion  ^  aim  mo?coijer,  bp 
tljifi  ^ennjs  all  fuel)  aaionsi  luoulQ  be  nefttopen  ann  loft  a 
gainft  tlje  Cuftom  -,  aim  an  affiDaiiit  tuag  p^oQuceD,  toljcieiu 
Clarke  DepofetJ,  tljat  tljc  onlp  Caufe  of  Action  toas  ut  fupra. 

ano  a  Dtffcccncc  loas  taken  bctiuceu  an  aaion  b>oun:ljt 
on  a  TDP-latu,  anu  rcmouen  Ijcrc  into  B.  R.  anB  an  aftion 
b?ougl)t'cn  tlje  (Huftom  of  London ;  fo?  in  €afc  of  tlje  T5p 
lain,  tlje  gipecial  fatter  of  fucij  iLa\u  ouiyljt  in  certain  to 
fcereturncn  upon  tlje  Habeas  Corpus,  &c.  otljetiuifc  tlje  Court 
cannot  tafec  l^otice  of  fuclj  a  p^iijnte  laU) ;  but  it  19  not  fo 
in  an  aaion  fountJeti  on  a  Cuftom  cf  i-ondon,  becaufc  tbr 
Court  ex  officio  luill  take  Jl^oticc  of  tljofe  Cuftomjj. 

'But  tlje  Court  niD  not  alloUi  tl)i6  Diftinftion* 

saim  Holt  C«  :j*  faiD,  tljat  it  tiotlj  not  appear  bp  tljiss  Re= 
turn,  U)i)at  luas  tlje  Caufe  of  CiSion  -,  tljat  tlje  Declartion 
itCclf  cuijbt  to  be  returnen  upon  tljc  Habeas  Corpus,  nnts 
tljen  tl)e"Coutt  lyoulti  fee  tnljat  tuajs  tlje  Caufe,  &c.  anD  if 
tlje  OHrit  luad  tieliberen  bcfo?e  tlje  plaintiff  Ijati  ncclareti, 
pet  5e  ougljt  immelJiatclp  to  enter  Ijijs  Declaration,  tljat  it 
be  returneD  upon  tlje  Habeas  Corpus,  fo  tljat  tlje  Caufe  of 
vision  miffljt  appear  to  tbe  Court;  anB  tljat  all  tlje  p?c- 
ccecingjs  ouixljt  to  be  returned  in  tijis  Cafe,  as'  Uicll  as  in 
an  Ciafon  upon  a  'Bp-latu. 

dfteriuatDs,  tlje  "Court  confinerino;  tljere  Uias  a  Danger 
t&at  tlje  asion  Uiouio  be  loft,  tljep  allotueD  tl)e  SDfficer  to  a^ 
mcnO  tije  Ecturn  of  tljis  Habeas  Corpus,  anti  to  mafee  it  fpe- 

Cial,  ut  fupra. 

^nti  tljereupon  a  Procedendo  toa0  jjranteo* 

Lewiffe  'verfus  Mailers.     Mich.  7.  W.  ^. 


J, 


S.  Dies  :jnteftate  in  London,  anti  Godfprit,  Ijie  CreDito?,   ^^J-  ? 
attacljes  Sponep  in  tbe  ©arnifljee'S  ipann,  ann  it  is  ,6     " 


'?) 


contiemneti  before  tlje  aominiftration  aguallp  gtanteu,  it  s  Mod.  9^ 
being  at  tljat  €ime  contefteti  before  tljc  arcbbifljop*  J^;."^°' 

Holt  €.  J.  3!t  ifi  one  ^Ijing  if  a  Cuftom  be  Different 
from  tlje  Laui,  aiiD  anotljer  Cljino;  if  it  be  repugnant  to  it, 
anD  unteafonable.  31  confcfs  tlje  Cuftom  of  Garniniment 
16  reafonablC;  fo?  tljere  are  ttoo  Debts  DifcljargeD  bp  it: 
Jfoj  if  A.  be  inDebteD  to  B.  anD  C.  be  inDebteD  to  A.  note 
C.  iianDing  againft  B.  in  lieu  of  A.  bp  tlje  papmeut  of  tljat 
Debt  h^  C  to  B.  botl)  tlje  Debtss  to  A.  anD  B.  are  Difc&ar- 

5  R  0eD 
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gcD  ann  fatigficu.  J15oto  in  t\\i&  Cafe,  A.  Ijat^  at  tlje  fame 
%mz  a  EenieDp  to  ttcoMtt  againft  C.  ui()ic!j  bp  tljc  CuHotit 
ts  ti-anisfcrieD  to  B.  but  fit  out  €afc,  t&c  Crctiitc?  Godrprit 
mn\x\  Ijane  Kenieup  againft  Mafters  t|c  (©arnifljcc,  U)f)cn  tljc 
arcljbifljop  fjan  none ;  ann  IdouID  tuTcljarge  tije  ©arnifljce  a-- 
gainft  ttje  arcljbifljcp,  UjIjo  5ati  ncucr  an})  Claim  againff 
Jjiiu,  tuljic^  certainip  ijs  abfurD,  ant  luIjoUp  UifFete  from  tljc 
otljec  Cafe ;  fo?  tfjere  A,  IjaD  a  Cijarp  againft  C.  ant  ti^ 
lji0  payment  to  B.  C.  is  nifcljatiyeti  from  A.  OBut  tljrre 
can  be  no  Cuftom  to  fuppo^t  ti)i6  Cafe  -,  fo?  CufToms  tljat 
obcrttj.'ptu  tijc  principles  of  LaU),  anu  tuljicS  are  unreafon- 
able,  arc  to  be  rejeaeu* 

Clark  J  Cafe.     Mich.  8  W.  3. 

(3)  T  T  P  ©  B  tfje  Eeturn  of  an  Habeas  Corpus,  tf)ep  fet  f0?t& 
jMod.3is>,  v^i  tlje  CJjartcr  of  tlje  Citj)  of  London,  &e.  anU  fap, 
5^°*  tijat  in  tije  faiti  Citp  tljere  are  feijeral  Companies  ann  So- 

cieties, anti  tije  Companp  of  Vintners  is  one  of  tljem,  &c. 
anD  tfjat  t&ofe  Companies  ate  imner  t!)e  (©obernmcnt  of  t&e 
i^apo?  ano  aioermen :  ^nU  tOep  fap  alfo,  tbat  if  anp  re= 
fufeb  to  tafee  upon  tijem  tlje  ©fflce  of  a  ILiberpmian  of  anp 
Companp,  Ije  mig&t  be  tljereof  conbiaen  ant  imp?ifoneri  bp 
tlje  S^apo?  ant  aitermen ;  ant  tljep  fap,  tljat  Clark  refufet 
to  tatte  upon  ijim  tlje  2)fflce  of  a  liberpman  of  tl)e  Com- 
panp of  aintners,  tljoufflj  Ije  tuas  a  Citi?en  ant  ifreeman 
of  London,  ant  fubjeS  to  tlje  fame;  ant  tljat  tbcrefoje  tlje 
$^apo?  ant  aitermen  committet  Ijim  to  tlje  liieeper  of  New- 
gate, until  Ije  fljoult  taUe  upon  Ijim  tlje  fait  SDfiice*  Eljere 
mere  manp  (Ktceptions  to  tljis  Eeturn ;  ant  it  toas  infiftet, 
tljat  a  Cuffom  to  commit  a  ^an  to  P?ifon,  i$  a  uoit  Cuf- 
tom. 

Holt  C.  3f*  'Cljc  (Sobernment  of  all  8)ocicties  ant  Co?^ 
potations  tee  ouQljt,  as  far  as  tue  can  bp  laiu,  to  fuppo?t, 
f  fpeciallp  tljiS  of  tlje  (^it^  of  London  i  ant  if  tlje  lo^t  a3apo? 
ant  Sltermen  fljoult  not  Ijabe  Potoer  to  puniflj  ©ffenters 
in  a  fummarp  SOap,  tljen  faretuel  to  tlje  <^obernment  of 
tbe  Citp*  "But  tlje  exception  toljicl)  ffrifees  toitlj  me  moft 
is,  tbat  it  is  not  fet  fo?tlj  tljat  tbe  l^eeper  of  Newgate  is  an 
S)fficer  of  tbe  Citp,  ant  inteet  3  tbink  tbat  Ije  is  not  qua- 
tenus  a  Citp,  tbouglj  3!  confefs  Ije  is  an  Officer  to  t^e  €)Ije-- 
tiffs,  as  Ije  keeps  tlje  Countp  <S5aol ;  ant  it  ougbt  to  Ijaiie 
appearet,  tljat  Ije  ioas  committet  to  an  Officer  of  t&e  #apoi 
ant  aitermen*  aftertoarts  t&e  partp  toas  tifc^arget ; 
I  ^  tSoufflj 


LONDON.  431 


tljoufflj  all  t!je  Court  Dedareti,  tljnt  tijcCuftom  teas  a  poB 
duftom,  atiD  toasi  fo?  tljc  aouantagc  of  tlje  tocll  (25oDctn-- 
mcnt  of  t|)c  Cit}>,  aiiD  tljccefo^e  tljcp  tooiilD  aliuapssi  fuppo?t 

*Tavernor^!5  Cafe  toafi  Ijerc  quotcti,  tDljo  U)a0  cljofen  a  li--  ^^^J^^-  '°- 
Dermnan  of  tljc  aintnecs)  Companp,  ann  rrfiifcD  to  fcciJC;  "^  •  * 
tDf)crcupoit  tijcp  alfcffcD  n  Jfinc  on  Ijim  of  tljiitj)  poiiiiDs, 
accojOinn;  to  a'TSp^LaU) :  SlnD  it  luag  fjelB,  tljat  tljis  luajs 
not  unreafonnble  ann  againft  laiu  •,  fo?  lucre  tfje  jFine  mo?c 
0?  icfs,  It  UJouio  not  maue  tljc  1oP--laiu  vioiD,  it  bcino:  onlp 
to  binD  tlje  ^cmijerjs  of  a  Corporation ;  ann  Uiljcn  a  ^aii 
Botlj  agree  to  be  of  a  Company),  fjc  tijcrcbp  fubmits  to  tU 
ILaU)0  t&creof ;  ann  t&c  Court  is  not  obligen  to  taUe  l^otice 
cf  tlje  Cctrabairancp  of  tlje  Cljarges  tljep  lap  upon  tljem. 
ftiucfi ;  fo?  it  id  convenient,  to  lu'cp  up  tljeir  Eeputaticn 
ann  tlje  $;oncur  of  tlje  Citp  of  London,  to  Ijabe  fuclj  l^oluer* 

City  of  London  ^erfus  Vancacre.     Trin.  11  W.  j. 

Holt  C,  3!.  TT  fp  31  ®  Cafe  notu  ftannifi  fo?  tljc  Refolution    (  4. ) 
X    cftljeCourt*  5  Mod.  438. 

3t  COmCd  before  us  upon  a  iaetUtn  to  an  Habeas  Corpus,  f^^^^^  ,^. 
in  toljiclj  it  ie  fct  fo?tlj,  tljat  tlje  Citp  of  London  is  an  an-- 106. 107, 
cient  Citp,  ann  arc  a  TiSonp  Politick,  ann  tljat  H^ino;  John  ^l^^^^l- 
\)P  ijis  CDartec  nin  grant,  tljat  tlje  ^apo?  ann  lainermen  ,  Mod  lo, 
fljouin  cljufe  anp  of  tlje  jFreemen  to  be  tljeir  ^Ijeriffs*  Cljen  i(?4. 
tbep  return  tlje  05?anclj  of  Magna  charta  toljicb  relates  to  ;„,  3;,^'' 
tit  Citp,  ann  tljc  feberal  aas  cf  Confirmation,  &c.  ann  952. 
t^at  it  bas  been  a  CuftomCime  immemorial,  fo?  tlje  ^apo?  4  Mod.  27, 
ann  ainermen  to  make  ncU)  05p=laH)S  fo?  tbe  an^jantage  of  ^  joncn^ 
tlje  Citp ;  ann  tbatin  Jpiurfuatice  of  tbat  Cuftom,  in  tlje  fe- 1  jonesi62. 
Dentb  of  fiiinn:  Charles  tlje  jFirft,  an  aa  of  Common  Council  ,'l\,,;, 
tuas  mane,  bp  luljicb  it  Ujqs  enaaen  in  C^anner  foUotoinn:  -,     i  vcn:.  n, 

Cljat  tbe  CleSion  of  eijeriffs  fijall  be  annuaUp  on  Mid-  '^9|-^ 
fummer-day,  anb  tljat  no  Citizen  iDljo  is  eleSen  fljouin  be  6Mod.xz\, 
nifcbargen,  unlefs  be  luill  tafee  an  ©atlj  be  is  not  U30?tb  n?- 
€en  Cboufann  pounns  ^  ann  tbat  if  tbe  perfon  eleven  3  ^od.  193. 
l^ill  not  appear  at  tbe  nert  Court,  ann  gibe  a  TBonn  of 
/ioooL  to  tahe  upon  bim  tbe  ©ffice  of  ©beriff  at  tbe  €be  of 
^t*  Michael  tbeu  ncrt  follotoing,  0?  fljall  refufe  to  tafee  up- 
on bim  tbe  fain  Cilice,  0?  fljall  not  appear  at  tbe  ncrt  Court, 
tbat  tbeu  be  (bail  forfeit  400 1.  ann  if  be  noes  not  pap  tbat 
©urn  toitbin  tbree  ^ontbs  aftertoams,  tljat  ije  fljall  forfeit 

100 1,  more* 

Cljat 
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Cljat  Vanacre  tDilS  tboff  P.  %Un^  fuci)  a  2)at),  &c.  but 
tiiD  not  nppeac  at  tf)e  ncjt  Court,  citfjcr  to  taUc  upon  fjim 
tt)e  faio  ©fficc,  o?  to  mat^e  an  ^mife  fo?  !)iis  iDifcfjarge,  bp 
reafon  of  U)f)ici)  Ije  Ijati  fo?feitcti  tijc  €)um  of  400 1.  ann  tu()C= 
tljer  tW  aa  of  €cmmon  Council  fljaU  be  fo  fat  obligator?, 
as  to  compel  tljc  l^apmcnt  of  tW  4°°  1-  i^  tbe  €lueftion  f 

anu  tljougl)  federal  ©bjeaionjs  babe  been  maoe,  pet  toe 
are  of  ©pinion  tljat  tljiis  ij3  a  gooUXp-laia,  ann  tljat  a  Pro- 

dendo  OUffljt  tO  ffO* 

i.£)b}*  Jt  i0  objegen,  tbat  tlje  $^apo?  ann  aincrmcn  fn 
Common  Council  Ijabe  not  poiucr  anD  autIjo?ity  to  make 
fuel)  a  "Bp-iLaui* 

2.  £Db|«  COnt  it  impofetb  ^artsnjipfi  upon  tljc  Citizens 
tijemfelbee,  in  refpca  to  tijat  Oatlj  iDljiclj  tljep  arc  obligeo 
to  tafec. 

3.  ©b)«  '^bat  it  is  unreafonable  tbat  be  fljcum  fG?rcit4ool. 
if  be  DOCS  not  appear  at  tlje  ne.tt  Court,  anb  boib,  unlcfs 
tbep  can  ctcufe  it ;  tubicbj  fap  tbep,  maUes  tbem  arbitrarp. 

4.  S)hi,  "Cbat  bete  is  no  f3?obifion  mabe  tbat  tbe  partp 
fljall  babe  Botice  of  tljis  €leftion,  tbat  ^t  map  babe  an  £)p« 
po^tunitp  to  ctcufe  bimfelf* 

BoUj  as  to  tbe  firft  ©bjcaion,  toe  arc  of  Opinion,  tbat 
tbi0  P?ibilen;e  of  mabinji:  TBp-LatoS  anb  £)?binances  is  beft- 
eb  in  tbe  Citp  bp  Common  Eiffbt,  if  not  bp  Cufrom ;  fo? 
tbat  it  concerns  tbe  (Soob  anb  better  (Sobcrnment  of  tbeCi* 
tp*  anb  eberp  Citp  anb  Coton  Co?po?ate  map,  h^  an  elfen- 
tial  Potoer  inberent  to  tbeir  Conflitution,  make  05p-j(LatoS 
to  tbe  abbantaije  of  tbe  ^obernmcnt  of  tbat  'Bob'p  poli^ 
ticfe» 

l^oto  it  is  fo|  tbe  abbantaiye  of  tbe  Citp  to  babe  fucb  a 
TBP^iLato,  tbat  tbe  ^bcriffs  fljouib  be  ^en  of  eubflance, 
tbat  tbep  map  be  tbe  better  cnableb  to  ctccute  fo  great  a 
CrulT. 

as  to  tbe  feconb  £Db)eaion  -,  Jt  is  fo  far  from  being  a 
J^arbfljip  upon  tbe  Citizens,  tbat  it  is  a  Eelayation  of  a 
'Burben  tobicb  lap  on  tbem  before ;  fo?  beretofo?e,  tbougb 
a  Citizen  toas  too?tb  neber  fo  little,  pet  \)z  toas  bounb  to 
boio  tbiJS  ©ffice, 

as  to  tbe  tbirb  Objeaion  -,  tbis  part  of  tbe  'Bp^lato  iii 
fo?  tbe  abbantage  of  tbe  Citizens,  fo?  tbat  tbep  map  make 
anp  reafonable  Cwufe  tbat  i^  confident  tuitb  tbeir  Cbnfti= 
tutiom 

»tit  fuppofe  tU  partp  tuba  i$  tljokn  S)beriff  makes  a 

fioob  Cjtcufe,  anb  tbep  toill  not  alloto  it:  ^t  map  eitbct 

pleab  tbijci,  0?  si'i)^  it  in  Cbibence  upon  an  aaion  b?QU0bt* 

2  lo? 
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iFo?  tfjeit  Difccetioii  muft  be  ffroiumen  on  Eeafoit,  ann  not 
he  fanciful* 

30  to  t\it  fouctfj  ©bje9ion,  3i  anftner,  tijat  eticrp  free- 
man anD  Citizen  bcinfi:  a  Member  of  tljc  0i3oti}>  politicly, 
ijS  fuppofen  to  be  p^efcnt  lubere  tije  toJjoIe  "Botip  rcfioesi ; 
ann  tbouffl)  in  faa  one  of  tlje  ^cmbetEi  (!)onlD  be  abfent, 
pet  it  tua^  bijs  Dutp  to  be  tijete,  ann  be  i&  fuppofeD  in  Lato 
to  be  tbete ;  be  fljall  be  obJigeo  to  take  Botice  of  tbi0  €= 
mion  at  bis  Peuil.  'Befioes,  proclamation  is  mane  in 
tbe  moil  noto^ioujs  pjace  of  tbe  ditp,  viz.  on  tbe  Huftings, 
tobere  eberp  lp)ct;fon  map  take  Botice  of  it. 

mt  are  all  of  Opinion  tbat  tljifi  i0  a  goob  'Bp-laiu,  anri 
tbat  #?♦  Vanacre  ijatb  |u(llp  fo?fciteii  tbe  €)um  of  400 1.  fo? 
not  complying  luitb  it> 

eee  tbe  argument  in  ti)t  Cafe  at  large* 

Cudden  njerfus  Eftwick. 

UPOB  a  Habeas  Corpus  from  London  ;  tbe  Ecturn  fct  (  5.  ) 
fo?tb  a  Cuttom  of  London,  tbat  '«S:ime  out  of  ^inu  6  Mod.  uj, 
tbere  teas  an  ancient  Company  of  free  posters  in  London,  i^^  ^  5^,^ 
ann  a  duftom  to  make  'Bp-latus  fo?  t\)z  better  goucrninB;  143.' ' 
of  tbe  faia  Company ;  anb  in  purfuance  tbereof,  an  9a  of 
dommon  Council,  infliaino:  fucb  a  penalty  on  anj)  tbat 
(boulb  cmplop  anp  not  free  of  tbe  fain  Company  in  Postage 
2Bo?k,  anO  tbat  tbe  SDefenbant  bip,  &c.  @o  tbe  Doubt 
teas,  lubetbcr  fucb  a  'Bp-lato  iuflifting  a  penaltjt  upon 
@>tranger0,  fo?  cmploping  one  not  free,  lucre  goob :  f  0?  it 
toas  agrceo,  tbat  a  'Bp-lLain  tbat  none  but  a  free  Poster 
fl)oulb  00  tbe  QHo?k,  tooulb  be  goob  toitb  a  penaltp.  9nti 
in  JKefcrencc  to  'Bp=latu0  in  general,  a  Difference  toaiS  ta- 
lien  between  a  p?iuate  Corporation  o?  Company,  anb  a  great 
City  0?  TSorougb;  fo?  tbe  former  can  only  make  OSy'latnis 
to  bino  tbeir  oum  C^cmbers,  anb  toucbing  (59atter0  tbat  con- 
cern tbe  Regulation  of  tbe  Crane,  or  otber  i^ffair^  of  tbe 
Company;  but  great Citie0  anbCotons,  as  i>ondon,  Bnftol, 
York,  &c.  can  make  ^5^=13100,  for  tbe  better  orbering  ann 
managing  fucb  Cobin,  anO  tbat  Lato  toill  binb  gitrangers 
to  tbe  f  reebom  of  tbe  Coton,  tnbile  luitbin  fucb  Colons,  aim 
tbey  are  bounn  to  take  l^otice  of  fucb  lLaiD0  at  tbeir  peril. 
9nb  tbi0  Diuerfity  U)a0  agreen  to  h^  tbe  Court. 

at  laff  it  U)a0  anjUbgeb,  tbat  no  Procedendo  fljoulb  go ; 
anb  tbat  tbe  OBy-Labi  toas  boib  to  hiWi^  a  S)tranger,  \Xi\^^ 
cculb  not  babe  an  asion  againff  tbem  foj  not  keeping  a 

5  S  fufflcfent 
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fufficient  5l3umbct  of  Pojtcrsi,  no?  asaintt  t^e  Po^tcrjs  fo? 
not  fer^inff  f)im.  3nri  an  aa  of  Common  Council,  (nfliSinff 
ing;  a  J^enaltp  fo?  buping  fconi  anp  but  a  Jf tccman,  toouio 
be  boin* 


Term.  Mich 
n  VV.g. 
Calcs  W.  3. 
iz6. 


Term.  Trin. 
12  VV.5. 
Cafes  W.  3. 
407. 


Holt  C.  %  3n  Ofiiccc  in  London  ma?  tafee  map  fome 
JEJarce!  of  tlje  lp)attp'!3  (55oolis  to  compel  an  appearance ;  fcut 
it  mult  be  a  reafonable  Parcel  j  ann  upon  an  attacfjment 
of  <55ootJ0  t&ere,  tbe  Cuftom  i$  to  leabe  tbem  in  tljc  J^artp's 
j^anHjEi  'till  tlje  i|3atter  be  ueterminen* 

Holt  €♦  31.  Wic  cannot  tahe  Botice  of  a  Jutitjment  upon 
tbe  Culfom  of  Jfo^eign  attacljment  in  London,  unlefjs  tlje 
Cuftom  be  fpcciallp  fl)etDn* 
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^erfus  Layfield,  (f  al\     Before  Holt  C.  J. 
at  Nifi  Prius. 


A 


1  saik.  292.        ^     ^jrtjon  of  (ijp  (fTjjfc  ioajs  b^ougljt  fo?  ^onep  Ijan  anD 

receibeD  to  tbe  (Hfe  of  tlje  J^laintiff;  it  appearcti 
upon  Cbitience,  tljat  tlje  Defennant  anti  otljcrs 
toere  'Bankers  ano  partners!,  ann  the  Plaintiff 
l)nti  t(,\\izw  bim  20  s.  fo?  tobicb  be  teceibeo  a  tiDicUet  in  tbe 
Double  C;rcljano;e  Lottery,  ano  tbe  Defenbant  unbertook 
to  pay  tobat  oeenefit  Iboufb  bappen  tbereupon ;  tbe  Cicfeet 
3  Mod.  222.  came  up  a  benefit  of  40 1.  anb  noti)  it  tuasf  objefteb,  tbat 
tlje  2:)efenbant  onlp  ousbt  to  be  cbargeb,  anb  not  \yi^  part= 
ner0. 

Holt  C»  J*  %X  appears?  in  tbis  Cafe,  tbat  tbep  toere  part- 
ners in  tbeir  '^rabe,  anb  ®olbfmitbi8,  anb  tbe  ^bbenturerss 
put  tbeir  ^onep  in  upon  tbe  Crcbit  of  tbe  feberal  ^olb= 
fmitbd  i  tberefo?e  it  fljoulb  be  p?efumeD,  tbe  aa  of  tbe  Jjt-- 
fenbant  Layfield  tnag  tbe  aa  of  tbe  otbcrg,  anb  fljoulb  binb 
tbcm,  unlefs  tbep  coulb  fljetti  a  2)ifclaimer,  anb  Eefufal  to 
be  concerneb  in  it. 
€lje  Plaintiff  Ijab  a  SJerbia  fo?  fo^tp  Pounb0. 

@>ee  Diceit. 

4  MA  K- 
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palm.  283. 
Latch  262. 
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MANDAMUS. 

The  King  'verfus  Oxenden.     Trin.  3  W.  &  M. 

IC  tua0  argueu,  tijat  a  Mandamus  lies  to  re(!o|c  a  P?oc«     ( i- ) 
tec  to  tfie  erercife  of  W  CXfice,  tljat  teas  untiulp  re^  » show.  21 7. 
nioDen,  becaufe  Ijisi  'Bufinef^  concerns  tfje  anminiltra- 
tion  of  publick  Jufficc,  nnn  tennss  to  t^e  publicU  OLlel- 
fare;  notu  a  Mandamus  lies  fo?  all  2Dffice0  of  a  publictt  Ba-- 
tute,  01  relatine:  to  tlje  ^omininratfon  of  Juftice. 

OBut  tl)e  Court  toere  of  Opinion  tljat  no  xMandamus  lap ; 
tftat  tlje  jt^ino:  Ijatl)  ttiio  Jurisnisions,  one  €enipo?aI,  ano- 
ther (Ecclefiaftical,  anti  tijepijalje  uiffcrcntlatos,  ann  Different 
i^^ocelTes,  anDtl)ep are JutJffes of  tfjeicoion Officers:  €ljis 
is  no  tempo?aI  Office ;  tljat  tijep  couin  not  tafee  Botice  of 
luljat  Ije  is,  0?  tuDat  €(!ate  Ije  fjatlj,  toljetfjer  fo?  life,  0? 
IjotD;  t&at  Ije  is  a  fpirituai  perfon,  ano  tfjep  Ijaiieluris^ 
tiiaion  of  Dim ;  tf)ep  mabe,  anH  tfjep  map  unmafee  Ijini  ^  tOep 

CiteU  Jones  187.     13  Rep.  7.     2  Roll.  Rep.  107.  anD  i  Roll. 
Abr.  536.  anU  fo  no  Mandamus;  bj)  Holt,  Eyres  anU  Gregory, 

Dolben  abfent,  but  ijc  teas  of  tlje  fame  Opinion,  &c. 

The  King  ^verfus  Mayor  and  Aldermen  of  Exon. 
Pafch.  3,  and  Trin.  4  W.  &  M. 

A  Mandamus  at  tljC  Jnftance  of  ^|.  William  Clyde,  to       (2.) 
re(to?c  lyixw  to  tt)e  Office  of  ainerman,  &c.  Eeturn  to  i  show.  155, 
it,  tljat  ije  nepatteu  from  tbc  Citp,  anH  libeu  at  T.  Cbat  J^J- 
tljere  tnere  federal  Courts,  anD  Ije  came  not  to  tbem^  anH 
tljat  Ije  tnas  thereupon  remoljeiJ  fucfj  a  Dap,  foj  fucfj  biS 
abfence  ann  Jacglea  of  Dutp,  &c. 

Holt  C.  3.  Cljere  ouiybt  to  go  a  perempto?p  Mandamus 
to  re(to?e  Ijim ;  tbougb  %  agree  toitb  mp  X^otbers,  tbat  bis 
jDefertion  of  tbc  Citp,  anu  frequent  abfence  are  Caufe  of 
Ecmoual ;  fo?  an  aincrman  fljOulD  be  a  €\ii'^t\\  anu  Slnba* 
bitant  bp  tbc  Cbarter,  OSut  \)ztz  is  no  jyoon  Summons ; 
ano  tbougb  be  Hotb  commit  nebet  fo  manp  Caufes  of  f  o?= 
feiture,  tbere  ougbt  to  be  a  reafonable  €)ummons  fo?  bim 
to  anftuer  tbe  particular  Chatters.  l^otD  tbe  abfencc  can 
be  no  tjoou  Caufe,  unlefs  be  tuere  nulp  fummoneo,  becaufe 

be 
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ije  map  fljetu  ^icknefs,  o?  'BuftncfiS  of  tfje  J^iuq;  in  W  €K'- 
cufe*  anu  a0  to  ftig  leatjing  tlje  Citp,  tijete  ifi  a  ^amhU 
litp  tljat  fjc  mijyfjt  teturn  again,  anti  if  Ije  Hin  return  luit^ 
1)10  iFamilp  before  Ecmoual,  pofTiblp  it  migljt  rc=inftate  !)im. 
Cljen  tljiss  being  in  a  Return,  it  uuift  be  certain  to  etierp 
Ipurpofe ;  if  it  toere  in  a  piea,  it  toouID  be  tnell  enougl), 
anD  tue  couit!  intenti  notljino:  elfc  tfjan  tfjat  6e  continueu  ex- 
tra Libertat.  but  beiutj  inti)eEeturn  of  adairit,  tuljere  tfjere 
in  no  €)ppo?tunitp  of  anftner,  it  oujjfjt  to  be  mo?e  certain. 

Clje  rcfl  of  tlje  JuUffeiS  contrar.  ajyainit  tfie  Mandamus. 

The  King  and  St.  John's  College  in  Cambridge. 
Mich.  5  W.  &  M. 

(3)       A  Mandamus  beiuQ:  rymnteti,  anli  UireSeti  to  tlje  p^cfiuent 

Skin.  359.      £\  j^^j,  jffUoiDis  Collegii  Sti.  Johannis,  &c.  in  Cambridge, 

recitinff,  tijat  bp  t&e  aa  of  i  w.  &  M.  tf)e  p^efinent  anD 
jfellotus  ougijt  to  tafee  tlje  ©atljs  of  S)up?emacjj  anD  I3iie= 
ffiance,  &c.  inioinen  bp  t!je  Sof,  toitljin  fuel)  a  Cime,  &c. 
ant  tIjat  niberis  jFellotojS,  fell.  A.  B.  C.  &c.  ^an  not  tahen 
tlje  £)atb0,  bp  toljic^  tljeir  iFclIotufljipis  became  boiD,  but  pet 
tljep  continueti  anO  rcfiDeti  tDitbin  tijc  CoHeffe,  ann  receiueo 
tlje  p?ofit0  anti  'Beneiits  of  tljeir  jFEllolufi3ip0,  ficut  informa- 
mur,  &c.  upon  tuljiclj  tl)e  ll\ino;  nnn  Clucen  commanDeD  to 

put  tljofC  JFeUoto0  out  of  tlje  College  j  &  qualiter  hoc  breve 
fiiit  execut',  &c. 

In  another  Term.     Holt  C.  31*  fain,  €Iji0  i0  a  publick  ^cf, 

of  toljiclj  an  90tn  ouffljt  to  tal^e  JI5otice,  anti  tljerefo?e  tlje 
Rafter,  &c.  ou5f)t,  a0  a  patron  ougbt  to  take  j^otice  of  a 
^acancp  upon  tbe  Statute  of  Pluralities,  ann  if  Ijc  noes  not, 
jlapfe  tuill  incur  5  but  at  Common  latD  tbisi  m$  at  bis  €- 
lesion,  ann  ije  fain,  Cbfs  10  an  aa  tobicb  erecute0  itfeif  ^ 
fo?  it  i0  a  31ungment  ann  Declaration  of  a  Slacancp,  ann  bp 
it  tbeir  ireliotofljip0  are  boin,  toitbout  €)entence  neclarnto??, 
0?  a  emotion*  ann  a0  to  tbeir  tafeina;  tbe  €)atb0  before  a 
3luftice  of  peace,  &c.  tbi0  bja0  not  quatenus  irelloto0,  but 
onlp  bp  eiirtue  of  tbe  autbo?itp  tuljicb  eberp  Inaict  ba0  to 
tenner  tbe  2)atb0  to  perfon0  tubom  tbep  fufpeS,  &c.  but 
quatenus  iFelloU)0  tbep  ouffbt  to  take  tbe  ©atb0  in  tbeir  Col= 
Ieffe0,  ann,  a0  it  feemetb,  not  eifewhere.  ^t  fain,  tbat  tbofe 
ireUotuIbip0  are  in  tbe  i^ature  of  publich  €)ffice0,  in  tubicb 
tbe  (^obernment  10  conccrnen,  ann  babe  a  publick  €ruft  an- 
neren  to  tbcm,  fo?  tbe  €nucation  of  f  outb. 

4  ^  In 
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In  another  Term.     C!jC  CoUtt  fCCmeD  tO  agree  tf)at  tU  Skin.  549. 

5f£lloto0  oiigljt  to  Ijaue  been  jpartie^ ;  anH  for  this  Caufe 

only  tljcp  UJOUlti  llOt  ffcant  a  peremptory  Mandamus;  but  ajS 

to  tlje  ot^et  ©bjeaione,  tljep  fecnieti  to  tljinh  tljat  tlje  COrit 
toag  p?opcc  cnouglj  ^  fo?  it  is  tlje  Dtitp  of  tbe  Couct  of 
lAi'nff'^  'Bcnclj  to  fee  tljat  tlje  Lato  be  ei:ectiteti ;  ann  tbts 
10  tije  proper  Qlirit*  €ljep  faiD,  tfjat  tlje  l^tng'js  Counfcl 
niiijljt  ijnuc  founo  anotljet  Gdap  j  but  tfjcp  Din  not  incline 

to  ffuant  a  peremptory  Mandamus,  bUt  tatljec  econtra. 

King  and  Queen  'verftis  St.  John's  College,  Oxoni 

Hill.  5  W.  &  M. 

SErjeant  Pawlet  motJEtl  fO?  an  Alias  Mandamus    tO   be  Hi--      r  .   > 
rc3cn  to  tbc  p?cfit>ent  ann  g^cOolarss,  &c.  to  atimit  corh.Ijs. 

one  King  to  Ijis  ScljOliirfljIp :  Cljat  2D?.  Thomas  White, 
jrounucr  of  tlje  CoIIcije,  conftituteti  bp  Cfiaitcc  fiftp  jrel= 
lotDS  02  @)C()olaii5^  luljcccof  tioo  to  be  nominateo  bp  tfje  €i- 
tp  of  BriRol,  tofjo  fjaiic  aluiap0  nominateti  acco^tJinijIp ;  tbat 
tbep  lad  nominateo  one  Baskerville,  toljo  furrcnDercri,  anti 
tfjen  tf)CP  nominatcti  William  King,  iu!jo  Satfj  a  Ceftinionial 
of  bis  ffooU  'Bcijauiour. 

Shute  got  an  3!n(!iument  fiijncD  bptfje  netoi^apo?,  ann  a 
fcto  of  tljc  ditijcnfi,  lubereupon  tijc  College  Ijatb  aomitteD 

Shute. 

aitljou0|)  tljcre  be  a  p?opcr  aifito?,  pet  tlje  Court  toill 
not  tafee  il^otice  of  tbat  befo?e  Return*  Sid.  71.  Mod.  82* 
Appleford'0  Cafe,  tbat  tljere  ougljt  to  be  a  Eeturn* 

Levinz  contra.    '^\)t  Court  map  tienp  a  Mandamus,  if  it 

appear  to  be  iterations;  tljeOSifljop  of  Wincheikr  is  (Uifito? 
bp  tljc  lounnatioiu  King  tnag  ei:pellcl3  in  Oxon,  ann  ana^ 
tljer  Briitol  ^an  tnhen. 

Holt  C.  %  €lje  diifito?  fljall  uctermine  all  tljat  relates  to 
Perfons  tljat  are  of  tlje  JFounDation ;  but  Ijerc  is  a  collate- 
ral Jntereft  in  Briftoi,  tijep  are  no  t3art  of  tlje  College; 
tije  aifito?  Ijatlj  no  l^otoer  before  a  Iperfon  be  maoe  a  ^eiit^ 
ber ;  Ijovuebcr  it  be. 

Exeat  Alias  Mandamus. 


The 
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The  King  ^erjus  The  City  of  Chefter.     Mich, 

6  W.  &  M. 

( 5. )  ^1^1^31^  t«a0  n  Mandamus  to  rcfiojc  iiiivc  19ci:fan6  to  tfjciir 
5  Mod  10,  X  Places  of  ^ominoivCouncU  i^cn  in  Chefter.  Cljcp 
Ishow  281  I'cuirn,  tljat  by  Cljaitci:  grajitcD  to  tfjcm,  nmonuff  maii[> 
ctijci-  CljiiiffS,  tOcp  lire  empoluercu  to  cljiifc  fa^tp  ^romman- 
Council  #cn  karlp ;  nun  tljnt  before  tljc  Sotm'ng  of  tfjiss 
CSivit,  tljefc  nine  pcrfon^  mere  cljofen  €onimon=Councif 
v^en,  hsiti  fo  continiieo  nf  cat;  ann  tljat  at  tlje €nti  of  tbe 

^tUt,  debite  amoti  fucre  ab  officio  per  Eledionem  alioriim. 

03p  Holt  C  3!.  Cbe  Return  is  too  fijo^t;  anti  toe  luill 
not  r'effcie  pou  en  VoiiS  GUrit:  Jt  iss  an  jnno^ation  to  join 
nine  ^cn  in  one  SUrit  of  Mandamus  i  ttie  cannot  ijrnnt 
ajoint  Ecffitiition  to  t|)cm,  fo?  it  isi  a  fe\)eral  3intereff*  €:e- 
nant's  in  Common  map  not  join  in  one  Action,  tijouijfj  tfjep 
eome  in  hv  one  feoffment :  Cije  Clmotion  of  one  is  not  tf/e 
Qu^otion  of  t\)z  otOet;  anti  it  map  lie  fo?  feijeral  lauits, 
tl)e  one  fo?  jTo^feitutc,  tl)c  otljecs  fo?  otter  Eeafpns.  ^oti 
map  agree  to  taUe  a  Declaration,  anu  trp  it  on  tljc  ^nita 
'ue,rtCcruu 

CDe  ffillrit  toasi  quaitjeD* 

The  King  verfos  Sktford.     Mich.  8  W.  3. 

C  6. )      A  Mandamus  ifrueU  to  tijc  ?0apo?'anli  Commorialtp  of  i!)c 
s  Mod  516,  ./-\  citp  of  Oxon,  to  aomit  Slatford  to  be  tijeir'CotDn^ 


JI7 


> }' 


ClerJt;  antJ  tljep  return,  tf)at  Ije  IjaD  not  tahen  tljc  Oatljg 

acco^Dino:  to  tlje  ©tatutc  13  Car.  2.  but  Ho  not  fap,  tJjcp 

Him  tcnticr  tlje  (Dat&s  to  Ijinu 

,  .Holt.(|L,  %  ^IjouijD  a  ^an,  tljat  Ijoins  an  SMct  but  at 

^BXiiU  n^i'-P  be  remoHeri  at  Jpleafurc  tnitljout  Caufc,  pet  tljc 

^a])o?  nnn.  Comnionattp  baue  not  Ijerc  Heclaven  tljeit  CBill 

to  rempDC  t)im ;  voljicij  tljep  muft  tio,  0?  elfc  lue  cannot  tafee 

Ji^oticc  of  it.    Zt  is  truCv  tlje  CL<IIo?n!Si  of  t^c  Statute  arc 

uerp  pofiti\)e,  Cijat  at  t&e  Cimc  of  tljc  taking  tfjc  ©atljs 

of  Ijis  Office,  I)c  fijall  take  tlje  otljcc  ©atljs,  anti  fubfcribe 

15  Car.  2.     tl)c  Declaration :  3nti  if  tde  99apo?  anD  Commonaltp  fljouin 

«=• '  refiife  to  atiminiffcr  tbc  flDatljs,  it  is  a  great  ^ifiDcmea^ 

^, .,     '•    nottr,  fo?  luljiclj  an  3lnfo?mation  toill  lie,  anU  it  is  fincable: 

u&izwj.  aifo  coni'ioer  toljetljec  an  ,aaion  notlj  not  lie  apinlf  tlje 

lun  z.,    ^afo?  fo?  not  tenucting  tijefe  ©atl)S,  fo?  ^Damages  in  lo- 

'r    '•        ^     I  fing 
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ans  tfje  l^lace  l)j>  it,  fo?  tijep  pugfet  to  !jai3e  tcnucten  tljem ; 
anti  tfje  CCioios  of  tOc  Sift  nre,  tfjat  tlje  ©atfjs  fljall  be  an 
niiniftren*  Ti5ut  feolucner,  tije  Part?  muff  take  tljcm  at  Ijis 
pen!,  tl)e  CIlojDs  of  tlje  Statute  feeiHu  ffcong  agaiuft  Ijinu 
Cljis  3a  tuas  Dcfiffncti  to  feciire  tlje  <J5ouermuent  in  gene- 
ral, ann  liketoife  Co?po2ation£i  in  patticiilar,  tfjeref02e  at 
!)i0  peril  Ije  ic  obliffco  to  take  tljc  ©atljs  -,  anU  otljerluife 
tOe  (^a)?o?  ann  Ccmmcnnltv,  bp  Agreement  anionn:  tljenv 
fclnes  net  to  tentier  t&e  ©atljs,  liiiffljt  r.ifpenfe  luitlj  tlje  53s, 
mljiclj  luoulD  pjeiulsice  tlje  ©otjernnicnt :  Cljen  tfje  €iueftion 
will  lie,  if  tiuo  lufiices  of  peace  IjaUe  poiuer  to  atiminiaet 
tlje  ©atljs,  in  Cafe  of  ^miffion  of  tlje  C^apo?  ano  Com- 
monalty f  3nn  if  fo,  tlje  Ecturn  is  infunicient* 

In  Trinity  Term  following.     JFO?  tljAt   bp  tlje  €)tatUte  Ije 

migljt  Ijaije  taken  tlje  C)atlj0  before  tluo  Juffices  of  tlje 
peace,  a^  UicU  a0  tljc  i^apo?,  ann  tljep  Ijabinn;  rcturnen 
onlp  tljat  Ije  DiD  not  take  tljcm  befoie  tlje  ^apo?  anti  Com- 
monaltp,  it  luas  aDjutitjEii  an  ill  Eeturn, 
^V  pereuiptoip  Mandamus  loajs  ffrauteD* 

The  King  wrfas  Cory.     Mich.  8  W.  5. 

,A   Mandamus  fe)a0  mobeli  fo?  to  tljc  JufficejS  of  Peace,    (7.) 
,r\  foj  tijat  tljtp  ijan.p^occenen  to  remove  w.  R.  from  W  ,Vp     '*'°' 
iPlace  of  abotJC,  after  Ijc  Ijan  offereH  to  Qtot  ^eciiritp  to  in= 
'liemnifp  tlje  pariflj. 

Holt  C.  3.  3n  a  fatter  of  Ei'sUt,  a0  Mjerc  a,Manda- 
.mus  i0  p?apeD  to  rcfto^c  a  99an,  &c.  lue  ncber  require  an 
Affidavit  of  tlje  jTaS;  but  Ijcre  it  is  requir^n,  beinry  upon  .a 
•fuppofeti  jFfiiiureof  Dutp  in-jtbe  JuiticeS;  ann  tljcrefo?e  a 
Mandamus  cu0ljt  uot  to  be  panten  'till  fuel)  .^ffinauit  is 
mane,  &c. 
iann  in  anctljer  Cafe  HokC-  S*  Ijein,  tljat  a^aniHjall  ^\v  ?c  -^ 

•  not  be  nep?iben  of  W  |,ibcrtp  fo?  poJiertp,  t&onfflj  Ijc  map      ' ''  * '" 

•  be  of  ^agiflracp* 

The  Mayor  of  Coventry V  Caje.     Hill.  9  W.  j. 

OB  a  Motion  fo?  an  Sttacljment  againff  tlje  ®apo?,  fo?     (s  ) 
not  returninij  a  Otirit  of  Alias  Mandamus.  2Saik.429- 

%v  Holt  C»  %  Jf  a  Mandamus  ilfue  out  Of  Cljancerp, 
tio  attacljment  lies  'till  tlje  Piuries,  fo?  tljat  is  in  Mature 

of 
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Mod.  caf.    of  an  gffion  to  xnoMtt  Damages  fo?  tlje  Dclap;  6ut  upan 

'5  n  Mandamus  OUt  Of  tljlS  COUtt,  tlje  ficft  ©Litlt  OUIjljt  tO  be 

returneti  •,  tljouuG  aii  attacljment  10  neuec  fftantco  toitljout 
a  percmpto^pKufe  to  return  t&e  oarit,  anu  tijen  fo?tl)e  Con- 
tempt attaeljment  Qot^  out* 
g  perempto?^  Eule  toais  matie* 

Buckley  wrfus  Palmer.     Trin.  ii  W.  5. 

(9.)  \B  miow  fo?  a  falfe  Eeturu;  anti  ClerHia  founti  fo?  tlje 
i  saik.  450,  /\  |3inintiff ;  nnD  notu  a  perempto?p  Mandamus  Uiajs  moljeD 
*''■  fo?,  but  it  luas'  oppofeti  bp  tfje  Defenoant. 

4  Med  ^4       Holt  C.  31.  e-^^ben  an  aaion  10  b^ouijbt  fo?  a  falfe  Eeturn, 
^33.  '36.  '  ann  tbnt  is  falfificD,  tue  cannot  refufe  a  perempto?p  Manda- 
mus; OSut  tbi0  .potion  bere  cannot  be  mane  till  four  Dapg 
are  pad  after  tbe  Eeturn  of  tbe  Poftea;  becaufe  tbe  Defen- 
nant  batb  fo  ions  Cimc  to  mobe  in  arrell  of  31ul>n;ment* 

The  King  ^erfiis  The  Mayor,  (fc.  of  Abingdon. 

Mich.  1 1'  W.  5. 

(10.)    A/fAndamus  to  tbe  S^apo?,  TBailiffsi,  ann 'BurffelTejs  of 

as«ik.43i    iVl  Abinoton.    'Cbe  ^apo?  maue  a  Ectum,  ann  b^ougljt 

it  into  tbe  Crolun=C)ffice,  intentiinff  to  mobe  to  babe  it  fileti; 

anb  notu  a  Q5otion  toasJ  mabe  to  (tap  tbe  filino;  of  it,  upon 

Suggcftion,  tbat  it  tuasi  mane  bp  tbe  ^apo?  anb  ^ino? 

\paxt  of  tbe  leailiffs  anb  TDurgelfegi ;  anb  tbat  tbe  greater 

j!5umber  luouin  babe  obepeb  tbe  OHrit  5  anb  tberefo^e  tbep 

pjapcb  tbep  mi'gbt  bifabob)  it,  anb  put  in  anotber, 

.  saik  479       Holt  C.':j.  cmbere  a  mrit  10  birefteb  to  a  fingle  Officer, 

699, 70..  '  nc  a  ^beriff,  anb  a  Eeturn  10  mabe  toitbout  Us  p?ibitp  bp 

carrh  499,   ^^  g^ttangcr,  be  map  anv  €ime  tbat  Cerm  come  in  anb  bif= 

Tomb  41.    abolu  it,  but  not  after.  "Dy.  182.    'But  in  tbi0  Cafe,  tubere 

^'?  tbe  OLirit  is  nircaeb  to  fcberal,  anb  tbe  ^apo?,  b)bo  i0  tbe 

6  Mod.  133.  pj(„cipn(  pcrfon,  returns  it,  b)e  fljall  not  etamine  upon  9f= 

fibabits,  uibetber  tbe  ^ajo?itp  confcnteb,  but  leabe  pou  to 

puninj  tbe  ®apo?,  if  ije  be  ffuiitp,    Clje  Eeturn  bja0  fileb, 

anb  at  tbe  fame  Cime  leatie  teas  giben  to  file  an  3nfo?= 

mation  againft  tbe  ^apo?. 


The 
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The  King  verfus  The  Mayor,  &c.  of  Abingdon. 

A  Mandamus  Majori,  Ballivis,  &  omnibus  principalibus  Bur-      ( 1 1, ) 
gcniibus  Burgi  de  A.  (f  tccpt  R.  nnO  S.)  fct  fO^Ij  tljC  ^  ^^'''k-  43^. 

Conftitiition,  ann  tijat  R.  ann  s.  luece  Capital  36urn:enic6,  '^''' 
tijokn  bj)  tlje  Conimonalt)'  to  fcrDe  fo?  ^^al'02  fo|  tljc  cn= 
fuinff  Fear,  aim  tIjat  tOep  lucre  tci  cJjiifc  one" of  tOcni;  idco 
tljep  mtt  commantici)  to  deft  one  of  rf}cm.  CIjcp  uetucnco 
tIjeSrat.  13  Car.  2.  fefl'.  2.  c.  i.  niiD  tljnt  luitfjiii  tiuentp  j^cncEi 
prox.  poft  25  March  1663,  R.  anH  S.  fucrunt  elefti  Burgenfes 

principales;  anu  HJitijiii  a  feac  bcfojc  tfjcir  €IcSion  Ijau  not  4^"^  251- 

reCCilJCiJ  tlje  Sacrament,  per  quod  cle»flio  corum  vacua  deve-  \^^^°^'  '*' 
nit,  &  non  funt  principalcs  Burgenfes.    €1)10  Ectlltll  tuaS  f)ClQ  5  MoH.  452. 

nau0l}t.    iff,  €()C  Court  confiOcrcn  it  luitDout  tlje  laft^y^.&c^^ 

(tO02tlS,  ct  non,  &c.  47  5-°"^"     ' 

ann  Holt  C*  3.  fniti,  ^Ije  (Tdirit  fuppofcs  tijcmto  be ISur^  is^und.is?. 
gelfe^,  anO  fo  tije  Court  muff  intcnn  tljem  -,  anti  tljfg  10  not 
anfiucrco  bp  tlje  fpeciai  ,^'atter  of  tije  Ecturn,  VaW)  fl)cU)0 
onlp  tijat  f)e  tuns  once  ciefteti,  anu  tljat  luae  a  doi'd  Cleftious 
luljEreas  Ije  uiigl)t  nualifp  Ijimfcif,  anB  be  cljofcn  again. 

2tilp,  QTlje  Court  conliOeren  it  luitlj  tljc  lad  eHa^tJ0,  anU  ^  saik.430. 

fjCin  tl)C  lit  non  funt  principal.  Ikirgcnfcs,  &c.  tO  be  OliJ^  Jpatt  j'-'s'^^e", 

of  tijc  Concluaon  0?  ^inference*  699' 

anH  Holt  C,  J*  fai'D,  Clje  lalu  retiuire0  tljc  moff  craft  ^^°^-  ^''^" 
Cettaintp  in  tljefe  Cafes,  becaufc  tlje  partp  cannot  tra^erfe  ^' 
no?  interpleati.  anD  it  10  not  cncun;!)  to  offer  a  fatter  fo 
tljat  tbe  jpartp  map  be  able  to  fuIBfy  it  in  an  Clftion,  but  tljc 
^attec  muff  be  fo  allcbijcD  tljat  tij?  Court  map  be  able  to 
juDire  of  it,  aim  tietcrniint  tDljctljer  it  be  a  fufiicient  Caufe  0? 
not.  Jf  tlje  i?©atter  fct  fo?tl)  in  tijis  Ecturn  Ijati  been  fa 
alleDged  in  a  pica  in  T>ar,  tljc  plaintiff  nii0Dt  Ijalic  rcplico 
a  fubfcquent  Cleftion  ;  ergo  tljis  Ecturn  is  uncertain  j  fo? 
ti)ere  migljt  Ijabe  been  a  fubfcquent  Cleftion. 

The  Cafe  dfAndover.     Mich,  il  W.  3. 

F3'23C  Perfons  cannot  Ijalie  one  jviandamus  to  be  rc=     (12.) 
ffo?cti ;  fo?  tlje  iFounnation  of  ttje  mxit  is  tlje  eirono; '  ^'^^-  '^'''' 
in  turning  tljem  out,  anD  tlje  turninn;  out  of  one  10  not  tlje 
tuciiinLT  out  of  anotbcr.    Per  Holt  C.  J.    ^ee  5  Mod.  10, 
II.    I  Sid.  209.    2  Saik.  436.  pi.  19.  Comb.  307, 308.  6  Mod. 
18.     I  Show.  2585  2603  2i)ij  364. 

5  U  .potion 
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Term  Hill.      ^otioH  fo?  u  Mandamus  to  fioear  in  a  g)tetoacli  of  a  €(x> 

(J6&  ■  Holt  €*  31*  C|)c  true  Eeafon  of  Mandamus  tnass,  tnljett 
aitiermen,  Capital  TBurffeffess,  o?  fuc^  ot&ec  Offlceris  con* 
cetning  tfjc  auminiftratioti  of  Jutticz,  tucre  Itept  out,  to 
ftneac  tljem  into,  o?  at  leall  tefto?c  tfjem  into  tOcir  pia-- 
cejs ;  anu  iue  ouuftt  not  to  ijtant  it  to  ftocar  a  Ecgiffct:  foj 
a  05ifljop,  tl)0UD;l}  it  be  an  €)fficc  of  a  publick  l^ature*  ann 
fit  faio,  ijc  ttjouio  not  cace  to  Do  it  fo?  tlje  •stciuarn  of  a 
iLcEt;  tDou(j&  ijeretofo^e  it  tnece  ufcO  to  ftneat  a  p&pfician 
of  tije  CoHcfic ;  anU  it  is  tare  to  ffcant  it  loljerc  one  Sag 
anp  otijec  Eemcop  t  9nli  tete  it  iis  a  pjitiate  ©iRcec  to  Ud 
^ecuice  fo?  tte  Lop ;  ann  it  m$  not  ijranteli* 

The  Qtieen  ^uerfus  Twitty  jw<^  Maddicot.     Mich. 

I  Ann. 

(i^)     TV /fAndamus  to  ftoeac  A.  auU  B.  Cfjurclj-iuatticns,  fuo:^ 
tsaik.  433,  i\x  jjeftfng  t&at  tfiep  tnete  dcbito  modo  ckai.    Cfie  E?' 

'*^*"  turn  toaiS,  quod  A«  &  B.  non  eledi  fucrunt  debito  modo.     3!t 

toa0  obiefteo,  tljat  it  ougijt  not  to  be  dtbito  modo,  ano  it 

OUffljt  to  be  in  tfte  DiS-IUIlftiiJe  nee  eomm  alter  eled'  fuit. 

5  Mod.  10,       Holt  €.  %  lif,  2Dne  cannot  be  ftuo?n  upon  tljijs  mtit-, 
fo?  eitfjet:  botb  tocre  cbofen,  o?  tijc  Mlrit  i0  mifconceibcu* 

2Wj>,  ©Uljere  tljC  Witit  ijS  to  ftueat  one  debito  modo  eledus, 
quod  non  fuit  debito  modo  eledl',  i$  a  [JOOll  EetUCn,  fO|  it  10 

an  ^nftecc  to  tfje  MIrit :  "But  tDljcrc  it  is  to  fuiear  one 

eledus  COltrCfj-ttinrOen,    tbere  quod  non  fuit  debito  modo  c- 

led'  is  naugljt,  bccaufe  it  is  out  of  tlje  cairit,  anti  ebafibe. 


II. 


ijj 


The  Queen  njerfus  Chapman  Major   of  Bath. 

Pafch.  3  Ann. 

(»4)  \B  :jnfo?matiott  toas  bjoucbt  affainff  tbe  Sr^cfentiant, 
Mod.  caf.  ^  j-p^  mafeinn:  a  falfe  Eeturn  to  a  Mandamus,  tDijicIj  coni' 
manUeo  ()im  to  p?oceeli  to  t^e  Clcftion  of  a  Colon^Clerfe  in 
tlje  Eoom  of  one  B.  Co  toljicb  !je  returnen,  t&nt  before  tl}e 
^tribal  of  tbe  OlUit,  J.  S.  ^ao  been  liuip  cOofe,  anti  fti)o?n 
into  t!jc  faib  SDffice*  ClnD  it  appenreo  on  Cuioence,  t!)at  tbe 
EiSbt  of  CleSion  toas  in  tfjfrtp  Common-Council  ^en; 
ano  tfjat  tbc  99apo?  at  fucb  a  Cimc  fjao  fummoneo  tbem  to 
meet,  in  o?ncr  to  tbe  CleRionj  ttjat  tioentp^eigbt  met,  ann 
2  t&jee 
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tf)?ee  CanUftiatcis  Vont  fet  up,  ano  ttoo  of  tlje  tU3entp=c(ff()t 
VoteD  fo?  01105  tijat  tljicteen  UoteH  fo?  nnotljer,  ana  tit 
^apo?  anU  ttociuc  nio?e  uotcti  fo?  t^c  tlji'rD  -,  am  tfjat  tfte 
^a^o?,  p?etentiino;  to  fjnue  a  caffino;  Oote,  neclatrtu  fjiis  ^an 
tulp  eleacH,  aim  at  anotljer  Court  fiao?e  Ijim* 

Holt  C»  3f»  COcre  nccos  no  mo?e  CUiDcnce  to  p?oDe  tfjis 
Ecturn  to  be  tlje  ?©apo?'0,  but  tljc  Copp  of  tlje  mtit  auD 
Ecturn  tljcreof  U\  tljc  Croton  Dffice*  (^m  tf)i6  Slaion  fo?  ^ 
falfe  Eeturn  map  be  b?ou0ljt  atyainft  tbc  Ujfjole  Coipo^ation^ 
0?  atjainlt  anp  particulat  $^embcc  of  it ;  anO  tlje  ^npo?  o| 
otbec  l)ean  ©fficer,  of  common  Rin^jt,  Ijns  no  caffinn:  (Hoice, 
l)«t  fuci)  a  €:binn;  map  be  bPliJiefcriptfon  o?  Cljarter,  tljoug^ 
not  otbertuifc :  Jf  t(jecc  be  an  €qual!tp  of  QotesJ,  ano  tfjcre-  5  Mod-  404- 
fo?e  tljep  cannot  cljoofc,  upon  a  iMandamus  tbep  muft  agree, 
0?  clfe  tljep  fljall  be  an  b?9un;l)t  up  ag  in  Contempt,  ano  laiD 
bp  tlje  Ipcels  'till  tljcp  agree  tbercin  5  but  (t  fuificejs  tljat  a 
^aiojitp  uo  agree, 

€l)c  ^J£)apo|  Uias  founn  6u(ltp, 

■^Ije  Ixeturn  of  a  Mandamus  toiiB  reccibeU  anu  filen,  tfjo'  isaik.43r, 
tlje  ®aio?itp  of  tlje  Corporation  Oio  not  confent  to  it  5  ann  '^^^• 
at  tlje  fame  Cime  Icatie  toas  giben  to  file  an  Information 
■againfi  tlje  O^apoi :  'But  tljcp  coulD  not  bifa^oU)  tljls  Jae? 
turn,  anb  put  in  anctl)er.    Per  Holt  C,  % 

The  Queen  ^erfas  The  Bailiffs,  C^c.   of  IpfwicL 
Serjeant  WhitacreV  Cafe.     Hill.  4  Ann. 

MAndamus  Ballivis,  Burgenfibus,  &  Communitat'  Villx  de     (^5-  ) 
Gippo,  to  reffore  €>er|eant  Whitacre  to  tlje  ©fficc  of  ^j^/"'  '^^** 

jlReCOrberfljip*  Cbe  Eeturn  loaS,  Refponfio  Ballivorum,  Bur- 
geniium  &  Commun'  Villa?  de  Gipwico,   five  Biirgi  Gipwici, 

patet,  &c.  Nos  ballivi,  &c.  return  tOe  Conftitution,  anb  tbat 

tbe  Eecorbec  10  amobeable  pro  malegefturis,  per  Ballivos  &  *  s«"^--  45*. 
Burgenfcs,  vel  major'  partem  eorum,  quorum  Ballivos  duos  eflc  ,  slik.'Iijj, 

volumus.    Cljen  fljelu  Serjeant  Whitacre  cljofen  to  continue  i4<5,  '5'- 
ad  libitum,  ano  tljat  at  fucb  a  ©effion^  of  Peace,  Ije  Ijab  [^^1%  ^^^ 
Botice,  but  bib   not  attenb,  anb  tljat  Ijnbinn;  l^otice,  Ije  lUv.jo. 
appeareb  anb  anfiuereb;  anb  bp  tljc 'Bailiffs,  'Burffelfec  anb 
Commonaltp  (tljel^ailiffs  beinn;  tljen  prefent)  Ije  toaji  turneb 

out.  Et  ultcrius  ccrtiticamus  quod  Inhabitantes  Vill«e  pr^did' 
nunquam  nuncupati  fuerunt  per  nomen  Ballivorum,  Burgenf.  & 
Com'  Villff  de  Gippo,  &c.     dji0  Cafe   pcnbCb  lOHff,    aiiu 

toa^  often  argucb  upon  feberal  ©bjeaion^* 

Clje 
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C!)c  lu!joIc  Couct  Ijem,  tfiat  tlje  Xailiffs  being  fain  to  be 
p?efent,  fljoum  be  fntenHen  to  be  confentinff,  either  aauallp, 
o|  aji  inclutieli  in  tbe  majoi  Part,  aifo,  tljat  tlje  Eeco?-- 
»et  16  boimU  to  attenn  anti  atllfl  at  tije  Scflionsi,  ann  tljat 
^10  l^oiinittcimante  t0  a  goon  Caufe  of  JFo^fcituce*  Cljep 
nlfo  ijeiu,  tbat  tboiigf)  tbe  @)ummons  oi  l^otice  S)erieant 
Whitaker  ijao  to  anftiier,  fet  no  Cime  \x}\)tn  ije  fljouID  ap-- 
pear,  pet  \)i$  appcarinff  anu  anftoenng  ciircn  tljat  Defea. 
Palm.  453.    "But  in  tW  €afe,  U^  Botia  m$  to  anftoec 

W  Bon-attennanCC  at  a  @eflion6  of  Oyer  anB  Terminer, 

toljeteag  l)e  i$  tutnct  out  fo?  5I5on=attentiancc  at  a  Sicflions 
of  peace  5  ann  inueen  anftueren  to  tftat,  tljougfi  not  cljarget! 
tljetcujitij,  tDijici)  tbe  €ouct  ijein  incurable  ann  fatal ;  ann 
o^ueteD  a  petenipto?j>  Mandamus,  anu  tljat  it  fljouin  be  t^U 
teaeD  acco?tiing  to  tlje  firft  QHcit,  viz.  Villic  de  Gippo,  anU 
nnift  not  niffer*    Raymond  objeacti  to  a  pcrcmpto?u  OHritj 

becaufC  Ije  toag  onip  Eeco^tlCr  ad  libitum  j  (i  Sid.  14.)  non  al- 
locatur, foi  tbe  Co?po?ation  Ijaue  not  teturneu  tljat* 

The  Queen  "uerfus  The  Mayor  and  Aldermen  of 
Norwich.     Pafch.  5  Ann. 

(i^.)    \/fAnciamus  to  alimit  Dunch  to  be  an  ametman  of  Nor- 
tsaik.43<s.  Wi  vvichj  tljej)  returneD  n  Cbartcr  of  E.  4.  Quod  Aldcr- 

manni  onerentur  &  exonerentur  prout  in  London  j   anU  tbat 

in  i.bndon,  if  a  pecfon  be  eleSetr  ainerman  bp  tlje  enai'5, 
2  saik.  iS6,  tlje  Court  of  aiuermen  map  refufe  ijim  -,  ann  tljat  D.  ms 
589  eleaen  bp  tlje  CKlam,  but  refufen  bp  tl)e  ^apo?  ann  ainer- 

5  iiv*46.^°"  *"^">  bccnufe  be  Ijan  not  receiben  tbc  ©acrament  infra  an- 

Lutw.  150     num  tunc  prox  antecedent'  Eledtionem  fuam  j  ann  tljat  Ije  toajS 

Mod.  caf«    f^iaiQi,0^  anti  piocurcn  bis  €leaion  bP  'B^ibetP ;  Et  quod 
5  Mod.  114.  non  fuit  dedus.    "Clje  Coutt  agrccn,  tljat  fcbcral  Caufejs 
migljt  be  returnen,  ann  tljat  eitljer  not  qualifien,  01  not  C' 
ieaen,  bati  been  a  goon  Eeturn* 

'But  Holt  C»  %  queltionen  tobctber  Bnberp  luouin  ba. 
cate  tbc  eieaion,  becaufe  tbe  ©ffice  nin  not  appear  to  con= 
cern  tbe  Sinminiftration  of  3Iuftice»  Cbc  Uibole  Court  agrcen, 
tbat  ajs  foon  aj>  D.  toajs  cbofe  bp  tbe  ©Harn  it  luais  an  Clesicn  -, 
ann  tbat  tbc  amermen  nin  but  app?obc ;  ann  tbat  before  ap^ 
probation,  tlje  €leaion  bias  compleat*  Jt  folloiuis  tben 
tbat  tbi?3  Ecturn  ijs  repugnant ;  fo?  firft  tbcp  anmit  an  C'- 
leaion,  ann  aboin  it,  ann  pet  at  laii  tbcp  return  tbcrc  toajs 
no  Cleaion* 
a  perempto?p  Mandamus  iDa«3  grantcn* 

2       '  The 
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The   Queen   ^erfm  Serjeant   Whicacre.      Midi. 

5  Ann. 

T%)%\  ^  Cnfe  tnasi  argueD  ftp  ^?.  Whitacre  fo?  tfje  %tK'-    C ' 7- ) 
jeant,  ImIjD  faiD,  fiuft,  tljat  Viila  de  Gippo  &  Villa  de 

Gippvico  arc  all  one  Bnmc,  fo?  tfje  one  is  onip  an  iabD?etii= 
ation  of  tlje  otljcc  ^  it  is  not  idem  in  literis,  but  if  it  be  idem 
in  fenfu  &  in  re,  tljat  iS  fufficient.      lo  Co.  1 24.      4  Leo.  1 1. 

m^dtu  a  do^pojation  luas  inco?po?ateri  fap  tOeiI3ame  of  ^a= 
ltet:,'B?otljcrs  ann  @)ifters  of  tlje  Oofpital  of  tbcOSlelfeD  Ma- 
ry virginis,  anU  t!)ep  luaoe  a  ILeafc  bp  3lnDenture,  leauing: 
out  tljc  oaojti  Virginis,  pct  tfje  ILeai'r  luas  Ijeio  0000 ;  fo  it 

iuaS  vefoll'Ctl  in  £)?«  Aryray's  Cafc.     1 1  Co.  20.  a.  b.    jfO| 

if  tbe  @)ubffance  be  tlje  fame,  it  is  fufficient,  fa  tijat  imma- 
tecial  Variances  toiil  not  ijurt;  fo  is  Moor  71.  m^zu 
tljere  Uias  an  31nco2pa?ation  bp  tlje  Bame  of  tlje  Dean  ann 
Canons  of  tbe  l^inff's  luce  Cljapel  of  ijis  Caffle  of  Wind- 
for,  ann  ttjcp  mal^e  a  Icafc  bp  tlje  J!5ame  of  Dean  anH  Ca- 
nons of  tfje  J^inff's  ^ajeftp's  Irce  Cfjapel  of  tlje  Came 
of  Windfor,  )Kt  tljis  (tiariance  bid  not  Ijurt :  dnD  tljere 
are  Cafes  luljere  gtcater  Oariances  U)iU  not  bltiate  tfjeii: 

©^ant.     I  And.  196.     Moor  266.     i  I.co.  162.     3Cro.  338* 

&  Moor  361.  J|)ere  tlje  Eoton  of  Ipfwich  tDuS  t^noicu  as 
toell  bp  tbe  Bame  of  Villa  de  Gippo,  as  bp  tlje  Bmxz  of 
Ville  de  Gippvico,  fo?  tljat  appears  bp  fcberal  Ecco^oS;  anO 
iffo,  tlje  Cafes  put  6  Co.  65.6.  65.  a.  are  ^utljojities  in 
Point  fo?  us*    TSefitics,  31  taUe  tlje  Barnes  to  be  tlje  fame, 

fo?  Villa  is  Hefcriben  bp  Spellman  in  IjiS  Glod'ary,  fo.  tO  H 
tUJO@)0?tS,  Villa  Muralis,  auO  Villa  Ruralisj  UOU)  tlje  (KJc?n 

Vicus  is  tlje  fame  Cbinff  \\\  ^(unification,  fo?  it  comcis 
from  tlje  Saxon  (Hno?D  Vic,  toljicl)  fignifies  a  Colon,  Citp, 
0?  lljoufe,  fo  tljat  Villa  auD  Vicus  Oiynifp  tlje  fame  Cljinff, 
acco?iiino;  to  tlje  ^ubjeSt  fatter:  ^0  tljat  Villa  do  Gippo 
ann  Gippvicus  firvnifp  tlje  fame,  ann  arc  at  leaf!  tl)e  fame  iit 
©ubffance,  tljc  Coiun  of  Gipp;  if  not  fo,  it  map  be  tafeen 
as  an  ^bb?ebiation  of  Gippvicus,  v.  38  H.  6.  33.  loljcre  it 
was  pleancD,  tljat  fucb  a  l^erfon  refiuncD  to  J.  06injop  anD 
€)?tiinarp  of  t&at  Place  ^  tlje  letter  J.  map  flanti  fo?  Gibers 
Barnes,  anb  pet  Ijere  it  tuas  tal^en  fo?  John.  Co  toljicb  it 
toas  anftuereD,  tljat  tljcOSifljop  of  N.  Ijatibcen  enouiy^,  anU 
tbat  no  Bame  luas  neceffarp.  iaing  H.  7.  mabe  a  ©ift,  ann 
t^e  Patent  Ijab  tljefe  four  letters,  H.  R.  A.  R  anti  tlji's  taas 

tafeen  to  be  an  abb?ebiation  of  Henricus  Rex,  Angli^e  Franci^^i 

5  X  tlje 
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t^Z  <tnit  of  Down  anli  Hath  wait,  Cro.  418.  Joanes  fO?  Jo- 
hannes tua0  ill  an  flDWigation,  ann  ijein  tyooD ;  tlje  fame 

Cafe  ISi  in  i  Jones  366.  tnljere  tbC  2IlO?ti  10  Jo  em  fo?  Johan- 

nem,  anti  fjclti  ffOoU;  lifecUiife  tlje  fame  Cafe  fjs  in  Abr.  2* 

Ro.  136. 1  li  anil  tijetc  tlje  2iaiO?tl!5  are,  Noverint  Univerfi  me 
Johan.  Hathwait  teneri,  &c.  ann  tW  luajs  talien  an  ^btijeuf-- 
ation  of  Johannem  j  fo  Ijete  pou  UjiII  tal^e  Gippo  to  be  an  a&-- 
b^eUiation  of  Gippvico. 

©econD  Point;  M  ?ou  tuill  ta^e  t^em  to  be  Diffccent  €op 
po?ation0,  pet  tljep  are  concluHeH  bp  tbeir  Eeturn  to  tfje  firfE 
Mandamus,  fo?  tijete  t&ep  plean  in  cbicf,  ano  tell  t^e  (ZToutt 
tlje  Eeafonjs  tljat  inuucen  tljem  to  turn  out  tljeir  Keco^tet; 
ann  tuben  tbep  batje  none  tljat,  tljep  come  to  triae  toitb  tbijs 

Court,  anD  fap  in  tbeir  Eeturn,  &  ulterius  certificamus  quod 
Ballivi,  Burgenfes,  &  Inhabitantes,  tuere  not  inCO?pO?atCll  b? 

tbat  jl2ame ;  fo  tbat  firft  tbep  atimit  ant>  anfuier  tbe  Manda- 
mus, tben  tbej>  fap  tbe  Mandamus  tuais  not  uireaeo  to  tfjem  t 
Cben  tbi0  Court  ejraminen  tbe  Caufeg  anctin;eii  in  tbe  Ee= 
turn  fo?  W  9moba!,  anD  tbis  Court  anjuDgeo  tbem  infuffi= 
cient;  ano  fljall  it  nolo  be  fain  in  anftoer  to  a  perempto?p 
Mandamus,  tbat  tbe  Court  iuajs  trifling  all  tbe  €ime  of  tbat 
Debate  ann  Jubgnient,  ano  tbat  tubat  tbcp  oin  fignifieg  no= 
tbing  f  g)urelp  tbep  fljall  not  noto  be  aOmitteD  to  allcDge 
S^ifnomer*  Dyer  279. 9.  Moor  897.  mbcre  a  S^an  bais 
bounn  bimfelf  in  an  Obligation  bp  a  to^ong  Cb?iftian  Bame, 
te  fball  be  eftoppen  bp  W  "Bonti  to  fap  tbat  tbe  OBonn  tuad 
giben  bp  a  ti3?ong  Bame;  a  fortiori,  tobcn  tbep  are  eftoppcD 
of  tbe  Eeco?li  bp  tbeir  anftuer  in  cbief*  19  H.  5.  i.  a.  b.  & 
44.  a.  '€i)t^  migbt  to  tbe  firtt  Mandamus  babe  infiftcD  on 
tbi0,  but  noui  tbep  are  conciuueti  bp  tbeir  aomittancc* 

Keelyng  belD,  tbat  if  a  Mandamus  tuaS  bircaeO  bp  a  iD?0ttg 

IFJame,  anb  tbe  Corporation  anftoereb  h^  tbeir  rigbt  Bamc, 
ti)t  Eeturn  ijs  goob*  i  Keb.  623.  Cbere  is  no  "Slnfiuer  to 
be  mabe  to  a  percmpto?p  Mandamus,  but  Obebicncc  to  be 
pain  to  it ;  tbetefo^e  31  p?ap  tbat  pour  Lorbfljip  mill  amerce 
tbi0  Corporation* 

Raymond :  ^r*  Whitacre  prap0  an  flmerciamcnt,  but  ^t 
boeis  not  tell  us  tobo  fljoulb  be  amerceb,  Gippo  or  Gippvico. 
^t  tells  us  tbat  tbe  Court  ftias  triflcb  bJitb,  but  3  fap  it  is 
tbep  tbat  babe  trifleb  toitb  tbe  Court,  anb  not  Uie,  for  M 
fljetoeb  tbem  tbeir  lault  at  firft;  anb  if  toe  tnent  furtber,  it 
luas  ex  abundanti  at  lealf ;  Vot  fl)cUJcB  no  Difrefpeft  to  tbe  ■. 
Court  tberefap,  becaufe  toe  bib  more  tban  toe  neebeb  oj 
«ugbt  to  babe  bone*    as  to  \}i^  fira  j^oint,  31  tbougbt  bf 
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IjaD  fiitjen  it  up,  fo?  31  tljouirljt  t(je  Couit  tocix  p?ettp  dear, 
tijat  Gippo  auD  Gippvico  ttjcrc  not  tljc  fame ;  tieitljet  00  31 
tljinli  tl)em  tf)c  fame  in  re  o?  fenfu,  fo?  Ije  t3ce0  not  tell  ug 

iDljat  Gipp  i$ ;  ann  (f  Villa  de  Gippo  anU  Gippvico  be  tlje 
fame,  ns  Ijc  enrieai3Gureo  to  p2ctic,  pet  fn  one  Cnfe,  Villa 
10  de  Gippo  anD  Gippvico  liotl);  fo  tlja't,  as  Ije  tooiun  Ijaiie  ft, 
t^ep  cannot  be  tlje  fame;  tljeiefo?c,  3!  Oopf,  tlje  Court  Uiill 
fee 'no  Eeafon  to  tljinh  tljcm  tfje  fame>  BcU)  to  amerce  tlje 
Colon  of  Gippo  J,  fee  no  Eeafon,  becaufe  tfjcp  Ijatic  Uone 
uotljing,  anu  tlje  CoU3n  of  Gippvico  ijaUe  comnn'tteu  no 
Crime,  fo?  tljep  onlp  mn  mo?e  tljan  tljep  neetico,  luljiclj  bp 
no  ^ean0  can  be  criminal* 

as  to  tlje  feconn  Ipoint.,  3!  t^infe  tfjere  is  no  Cffoppcl  itt 
tbe  Cafe,  becaufe  tljis  is  a  bitfina  earit,  nnn  a  biftina  Ee= 
co?b  •,  anb  tljouglj  this  be  a  perempto?p  Mandamus,  to  toljfcl) 
Obebicnce  is  to  be  pain,  pet  none  is  to  pap  (Dbcbience  to  it 
but  tljofe  to  toljom  it  is  bireseb.  Cbep  fap,  lue  bib  abmit 
tljc  firff  ^Irit  bp  annoetiniy  to  it,  ergo  toe  allotoeb  it;  fure-^ 
ip  tljis  is  argumentative,  anb  toill  uot  couclube  US*  Cf)e 
Cafes  citeb  bP  ^h  Whitacre  are  mofl  of  tljem  bp  tbeir  Cljn'- 
ftian  Bames  on'lp,  fo?  a  common  pcrfon  is  apparent  anb 
obbious,  but  a  Corporation  are  biCiniyuifljable  but  bp  tbeic 
jl^ame  onlp,  fo?  it  is  onlp  a  Cljinij  in  ©peculation  o?  3'ma- 
giuation,  tljcrefo?e  are  quite  bifferent  as  to  tljeir  Teings, 
anb  j'ou  Ijabe  no  UUp  to  conceibe  a  Corporation  but  i\\  3= 
magination,  fo  tljat  tljeir  Bame  is  tbe  onlp  mn^  toe  cmi 
fenoto  a  Corporation;  pet  it  is  faib  anb  refolbcb,  tljnt  a 
^an  cannot  be  efloppeb  bp  Ijis  Cbriftian  iHame,  tboufflj  bp 
Sis  ^iirname  Ije  map.  Lutw.  519, 894.  9s  to  toljat  f)t  faps, 
tljat  Corporations  Ijabe  not  aboibeb  tljeir  (©rants  toljiclj 
toere  not  bp  tbeir  riffbt  Barnes,  3!  cite  tlje  "Book  anb  Cafe 
citeb  on  tbe  otber  ^iXit,  10  Co.  123.  b.  124.  feljere  feberal 
Corporations  babe  aboibeb  tbeir  oton  <Srants ;  nnb  if  tljep 
be  not  elloppeb  bp  tbeir  oton  ©rants,  tbep  Iball  not  furelp 
be  eftoppeb  fap  tbeir  Eeturn  to  ^cits ;  befibes,  Cltoppels 
mull  be  reciprocal,  anb  tbat  is  tbe  Eeafon,  if  3i  taKe  a  ILeafe 
of  mp  Oton  Lanb  from  an  infant  or  ifeme  Cobert,  fap  DeeD 
inbenteb,  pet  1  am  not  tfaerefap  conclubeb;  nor  am  31 
conclubeb  fap  tahinn;  letters  patent  of  mp  oton  lanbs  from 
tfae  l^inff;  for  tfae  fame  Eeafon  tbcrefo're,  tljis  brino;  a 
Ipleabing  or  Eeturn  to  tbe  Ciueen's  Wxit,  toe  cannot  be 
eftoppcb :  TBefibes,  as  3!  faib,  tljere  are  ttoo  biffina  Ee= 
corbSj  fo?  tofaicb  Eeafon,  3  bope  tlje  Court  vain  not  amerce 
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Whitacre  rcplietl,  a  peteiltptO?)?  Mandamus  i6  6ut  a  (loit-- 

tinuancc  of  tijc  fitft  mtit,  ann  t&crefo?e  but  one  intice  Kc- 
to?ti« 

Holt  C*  31*  ^ap  not  a  Corporation  be  effoppeti  bp  tljeic 
tearcant  of  atto?nep  t  ©iitclp  tfjep  map,  ann  tlje  IJuOg- 
ment  fljall  be  againll  tlje  Corporation  bp  tljat  Bame,  anD 
alfo  Ctecutiott  fljali  be  ei;ecuteti  upon  tljcm  tfjeteon  5  anH 
5ere  tfie  ^lueffion  10,  CHljetbet  pou  are  not  ettoppen  bp  poue 
Eetutttt 

Powell  31*  Wit  agtecli  Gippo  anti  Gippvico  cannot  be  in= 
tentieU  to  be  tbe  fame,  ann  tijat  Gippo  coulD  not  be  an  ab- 
brebiation  of  Gippvico.  3If  a  #an  ijs  fueo  on  W  OBon^i 
tobiclj  be  0abe  hv  a  falfe  Bame,  anH  appears  to  it,  be  10 
ettoppeD,  ann  fa  10  a  Corporation  5  be  bais  oluneD  tlje  mxit 
to  be  poU  bp  anftuering  ober:  ^uppofc  an  asion  10 

brouffbt  apinft  John  of  Styles,  an5  John  of  Downs  appearjS 

Of  bi0  oU)n  i|)eati,  ann  pleans  to  it  h^  tbe  jl3ame  of  John  of 
Downs,  furelp  ti)i&  fljaU  not  conclube  bim  to  be  John  of 
Styles;  fo  bere  tbe  Corporation  of  Gippvico  come  bp  tbeit 
oton  Bame,  anU  anftoer  a  mtit  biregeo  to  tbe  Corporation 

of  Gippo. 

Holt  C*  31*  '€l)t^  come  bere  ann  fap,  tt\t^  toere  incorpo- 
raten  h^  tbe  Bame  of  Gippvico,  ann  pet  tbep  migbt  babe 
tbe  Bame  of  Gippo  alfo,  ann  me  Jljall  take  tbem  botb  to  be 
tbe  fame,  ann  not  nifferent;  befines,  31  tbfnU  tbi0  atpre-- 
fent,  tbat  'tis  an  Citoppel  -,  to  M)icti  Gould  accornen* 

Powell  ann  Powys  inclincn  to  a  contrarp  ©pinion,  but 
tben  tbe  Court  tuns  toin,  tbat  feberal  Confincrationis  of 

Oyer  ann  Terminer  toent  tbltbCt  bp  tbe  liJame  of  Gippo, 

UJbicb  tbe  Court  tbouffbt  bias  berp  material.    Adjomatur. 

€be  ©crjeant  ban  a  pcremptorp  Mandamus  ann  luas  re- 
fto^en,  ann  tbe  fame  D^p  tbcre  toere  Articles  of  fjis  e^ii^ 
bebnin'our  giben  to  bim,  ann  be  tuas  to  Uycm  Caufc  bp  a 
£)ap  to  come,  Vol)^  be  fijouin  not  be  remoben;  ann  it  fcems? 
tbep  Bin  remobe  bim  tf)t  fubfequent  Dap,  htiuQ  tbe  6tl}  of 
tbiis  May,  ann 

Raymond  uoto  moben,  tbat  tbe  Eeturn  of  tbe  peremptd-- 
rp  Mandamus  fljoulo  be  fileb ;  ann  'tma0  fain  of  tf\z  ctber 
@inc,  tbat  tbe  Eemobal  m&  a  Contempt  to  tbis  Court  -, 
for  tbe  fame  Dap  tbat  be  bias  refforcn,  tbep  erbibiten  arti= 
ties  before  be  tuas  lebant  ann  coucbant  on  Us  jfreeboin, 
ann  COmparen  it  to  an  Habere  facias  polfeflioncm  to  a  S)berifT, 
tuben  be  ffibes  }ii)oireflion,  tben  to  babe  otbcrs  in  Eeaninefs 
to  tafee  tbe  PotrciTion  from  i)ii\x,  tubicb  is  a  Contempt. 

2  Curia ; 
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Curia:  €I}c  Cafes  ace  not  alifte,  fo?  tljo'  tlje  ^fteriff  Be= 
Iilicr0  pofiTcOson,  pet  a  Dcclni-ation  in  CieSmcnt  map  be 
DdiiJCi'CD  tlje  fame^Dap,  rdjiclj  10  lucll;  fo  IjecCi  auo  tijc 
EctiitiUaae  fslcti* 

The  Qiieen  i;frr/^j  Tiubody.     Pafch.   5  Ann. 

MAndamus  tO  rC{!fO?C  Trubody  tO  fjld  Plnce  Of   Capital      C  18.  ) 
'BurtyefG  fo?  tijc  CcUin  of  i.cihvichici,  anD  ti-cp  rc=  J^J^^"";'^^" 
turn,  ti)c  Coton  tuas  compofeti  of  a  ^dam  ""^  f!>  CapitiM  ^oodVaufc 
'BurgclTce,  antJ  tfjnt  lufjcn  one  cf  t!)e  'Biu-BXfTcjs  tJicti,  0,2  to  remove  a 
toae  vraioDEii,  tfjc  09apo?  ann  t})C  otOec  tiue  Capital  'Bur=  cotpo,"tion! 
pffcs  Ijan  potarc  to  rcmouc  anp  OiJuvgcfvj  fa2  QJisiicmca-- 
no?6  in  ()i5j  "©!Tice,  o?  f02  ncijicainn;  Ijijs  Dutp  in  Refation 
to  i)is  place  of  TDiirecfs  -,  tljnt  tljc  DcfcnBan't  Bin,  at  fnclj 
a  Cime,  totallp  aliannon  tljc  Couin,  nnB  Uicnt  to  IsBc  four^ 
tccn  0311  cs  out  of  tljc  €:otun  tuitlj  l)is  jftimilp ;  fo  Ije  aboi-- 
catcti  "tJjc  ^olun  anB  tJjc  ^cm'cc  tijcrcof  ^  ttvnt  at  fucij  a 
Cinic  one  John  B.  iuag  ^apo?,  anB  tJjat  Ije  affeuiblcB  tlie 
Ec(!  of  tf)e  l^urpffe^,  anB  iljat  tljc  fniB  John  faeino;  fmn-- 
moncB,  anB  not  appearinn;,  Ijc  tlje  faio  foim  I'mbody  vuas 
remoncB  bp  tijc  faiB  £S)apiv  anB  05uro;cirf  g» 

jfirff,  €De  CGurt'affvrcB,  t!)at  tOis  mas  a  ircoB  Caufe 
to  temcne  Ijim,  anB  t^z  to2B  Cijicf  Iu(t(cc  citco  tlyz  Cafe 
of  one  elide,  io|)o  U)as  remo'iJCB  from  bcinn:  a  XiUijefQ  or 
Exerer,  fo|  iTcinij  to  line  at  n  Place  tfjat  tuaa  onlp  four 
^iles  Biftant  from  tfjc  Cotun  tnitf)  bis  Jfamilp,  anB  To  ab^ 
BicatcB  Ijis  ^^C2  -,  fa>  a  pcrfon  tOat  10  a  ,<i^a'tjifti-ate  cf  a 
Colon  16  to  bz  p?efcnt  at  all  Cimes  to  atViil,  anB  be  likcn= 
eB  it  to  tbe  EefiBencc  of  a  l^arfon,  tabo  muff  cber  libe  in 
bie  panfl)j  anB  if  be  libes  toitbin  balf  a  fi^ile,  0?  luitbin 
tbeS)OunB  of  tbe  TBell  tberccf,  'tis  not  fuf!icient» 

Powell :?.  faiB,  -Cbat  BifFcrs  from  tbiS  Cafe,  becaufc  tbe 
Parfon  baUino;  tbe  Cure  of  @)Oulg,  is  to  be  altoaps  luitbin 
Call  of  tbe  pariiljioners  -,  but  pet  in  tfjis  Cafe  be  ijelB  Tru- 
body toeil  remoiseB  -,  tben, 

@»ir  John  HoUis  faiB,  viijtit  tl)e  Return  tnas  not  gooB, 
fo?  tbat  'tis  tbe  faiB  John  beino;  fummoneB,  &c.  t\)Z  faio 
John  iVubody  tnas  remoijeB,   anB  tbe  (KIo?B  iaid  refers 

proximo  antecedenti,  anB  tbat  iS  John  tb?  'i^^VOl ;.  fo  tbat 

John  Trubody  toas  not  fummoneB ;  litit  ti)Z  Coitrt  belB  it 
luell  enouijb,  fo?  raid  njall  refer  to  tbe  nert  anteccBent,  if  it 
Boes  not  b?eak  tbe  £>cnfe,  as  bcre  it  uioido  Bo^  tben  be 
objeaeB,  it  Boes  not  apucar,  tbat  an  tbe  tibc  Capitai  OSur-- 
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geirc0  tnerc  p?efcnt  at  Siss  EemoDal ;  tfje  Court  faio,  tl)ep 
took  tijat  to  be  mu  enoust)  aj>  'ttoasi  teturneu* 

Regina  ^erfns  The  Mayor,  Aldermen  and  Conv 
mon  Council  of  Gloucejter.     Hill.  8  Ann; 

(  19- )  A  Mandamus  toasi  HireScti  to  t^c  $^apo?,  ^lUcrmeiT,  anii 
/\  Common  Council  of  Gloucefterj  to  refto?e  Lane  to  be 
a  Capital  IButffefss*  Cljcp  return  tljeir  3nco?po?ation  bp  iz 
Deral  Cljartcrg,  ant>  bv  tije  iaff  bp  tbe  ji5amc  of  tlje  99apoi 
anU  "^ut rjeirc0  of  tbc  Citp,  &Ci  aftli  tfjat  to&en  anp  ^ait 
10  cljofcn,  Ije  is  to  continue  fo?  LifCj  but  tfje  S19aj?o?,  &ci 
map  remobe  ijini;  ann  tljen  tbcp  return,  tbat  Lane  toais  bu- 
Ip  eieaen ;  but  tbat  be  to?ote  a  fcanbalou0  letter  to  C  tnbfl 
tnas,  anb  ftiU  iis  an  aiDerman  of  tbat  Citp,  toljicb  tfjep  fet 

fonb. 

anb  tljen  tbep  return,  tbat  upon  tbe  i6tb  of  at 

n  Common  Council  tben  belb,  be  being  tbere  teas  cbargeBi 
tDitb  Ui?itinff  tbiis  Letter,  anb  tfjat  Ije  bib  not  benj»  it;  but 
lyabe  bi?s  Confent  to  be  temobeb,  anb  b^  toajs  remobeb  bp 
tbe  Common  Council* 

cp^  Snell,  upon  tbiis  Ectum,  mobeb  fo?  a  perempto?? 

Mandamus.     3t  ijS  falb  in  Bage'sS  Cafe,   1 1  Co.  98.  a.  b.  tbat 

no  82Io?b0  are  a  fufficient  Caufe  to  remobe  anp  $^an.  '^W 
IjEi  not  contrary  to  tbe  Outp  of  W  ©ffice*  i  Ven.  302, 327. 

Holt  €♦  31.  "^W  iis  an  Offence  tbat  a  sa9an  map  be  pu- 
nifljeb  fo? ;  but  (t  ie  not  fit  tbat  a  Common  Council  iboulbf 
trp  a  Cbing  tbat  10  triable  at  tbe  Common  lato*  Cbere 
ouffbt  to  be  a  Jury,  anb  toben  tbep  babe  conbiaeb  bim,  tbeit 
tbisi  map  be  a  Caiife  to  turn  bim  out. 

PowcH  %m.  Cbis  i0  mo?e  tban  ©rroibis,  becniifc  tbe 
fas  bene  ijs  a  libel  •,  but  tbcp  cannot  tafee  upon  tbem  to 
turn  bim  out  before  be  10  conbiaeb* 

Holt  C.  %  m\)zxt  a  S^an  botb  an  €)ffence  againff  tU 
£)utp  of  W  €)ffice,  be  map  be  turncb  out. 

^?.  Letchmere:  Cbe  £luf(lion  i0,  CObetljet  oi  110  tberc 
ouffbt  to  be  an  antecebent  ConbiSion  f  OBut  31  fubmit  it  to 
tbe  Court,  tubat  Cffea  tbe  Confent  of  tbe  partp  mill  babe^ 
anb  fo  tubctber  be  is  entitleb  to  a  Otlrit  of  Eeffitution  ^ 
1  Sid.  14.  3  Ho  not  tbink  tbat  a  Confent  of  t\it  Partp  10 
a  JRefignation ;  but  if  it  10  parallel  to  a  Eefisnation,  it 
feill  be  fufflcient,  anb  tbi0  amounts  to  tbat;  but  if  not,  pet 
it  i0  a  Subffment  againlt  bim  bp  W  oton  Confeflion* 

«  Powell 
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Powell  :jim.  a  ^an  map  refign  an  £)fficc  bp  Jparolj 
6ut  tljej)  Ijauc  not  rehirncD  it  fa« 

Holt  €,  3,  31  no  not  tafec  a  Content  to  be  tucncli  oitt^ 
to  be  a  Ecfijjnation*  :jf  be  tiotb  nnmit  tbe  jfaft,  be  an= 
mitsi  tobiit  tbep  bnbe  no  Potuer  to  examine* 

Powell  :j,  Dotb  tbe  mtitittQ  of  a  libel  toucb  tbe  Diitp 
of  Uii  ©fficef 

Letchmcre;  f^t  cbargetb  bint  tuitb  robbing  tbe  Citp* 

Holt  €♦  J*  310  tbat  an  Tnjarp  to  tbe  ifrancbiCe,  to 
cbarffe  an  ^inetman  UJitb  Robbing  of  tbe  Citp« 

Letchmere  citeU  Style  477. 

Holt  C.  31*  €bat  teas  contrarj)  to  tbe  SDutp  of  W  CXBce 
to  enter  tbat,  Wcl)  m$  no  9a  of  tbe  Court,  ais  an  ^^  of 
tbe  Court* 

Letchmere :  Jf  a  S^an  batb  an  (!D{!ice,  antJ  toill  not  take 
tbe  ©atbs,  pou  tJill  grant  a  Quo  Warranto  againtt  biiti  be= 
fo^e  Conniaion* 

@ir  tdward  Northey,  ad  idem  r    W[l)ttt  d  ^an  isS  Of  a 

Corporation,  anD  be  confcnts  to  be  turneD  out^  tbep  map 
temobe  \)\n\;  ant>  tbat  iss  fufficient*  3X  a  $©an  loill  confent 
to  be  DifcbargeU,  it  10  a  @)urrenner;  anb  tbat  map  be  Hone 
bp  parol,  bJbicb  is  fcttlen  in  tbe  Cafe  of  Johns  u/jcnnings, 
I  Sid.  14.  Xut  tben  anotber  ^attet  ig,  mbetber  tbi0 
©Llrit  ie  gooB  -,  fo?  bp  tbe  Cbattcr  of  Charles  II.  tbep  are 
to  be  Cfllleb  hv  tliz  Bmz  of,  &c.  of  tbe  Countp  of  tbe  Citp 
of  Gloucefter,  auD  tbi0  i0  bircfteD  to  tf}z  ^apo?,  aiDecmert 
ann  Common  Coimcil  of  tbe  Citp  of  Glouceiter. 

Powell  3!*  3  Mandamus  map  be  bireseb  to  tbem,  bp  tf)t 
Burnt  of  tbe  Corporation,  or  to  tbofe  tbat  babe  potoet  of 
Eemobal. 

Per  Curiam:  3  petemptorp  Mandamus  tOaiS  granteD* 
2liDe  Corporations* 
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Tonkin  ^erfus  Crocker  and  Billing.     Trin.  6.W. 
&  M.     Rot.  507. 

TOnkin  bailiff 0  Replevin  aijainft  Crocker  atltl  Bil- 
ling, foi  a  Brais  Pan  taltctt  at  S.  itt  a  19late 
callen  tljc  SAitcljein 
CIjcp  mafee  Conufanee  ad  Xailiffsi  of  William 
Mohun,  anU  fap  tljat  before  tlje  €ime  toljen,  &c.  H.  Tonkin 
toajs  feifcD  in  fee  of  a  ^tf(ime  ann  fiftp  acred  of  lanti  in 
,Tre\vcrtha,  aitn  Ijein  tl)t  fame  of  tlje  faio  w.  xMohun,  ad  of 
Ijid  $^nno?  of  Mythian,  &p  ifenltp  ant  4s-  Eent,  anU  ©uit 
to  tlje  Court  of  tfte  fain  ^ano?,  to  be  bein  ttoice  a  Fear,  anH 
tbat  W.  Mohun  uiad  feifeu  of  tfjc  ^eruiced  bp  tlje  Jijannd  of 
ttje  faib  H.  Tonkin,  anH  fo?  one  ^car'd  Kent  in  3rrear,  &c. 

Tonkin,  p^otcftinff  tbat  Mohun  tuad  not  feifeb  cf  tbe 
8»ert3iced,  fnpd  tbat  be  belb  tbe  Cenement  of  w.  Mohun, 
ad  of  bid  ^ano?  of  Mythian,  bp  four  ^tbillindd  Eent  onlp; 
without  that,  tbat  be  belb  bp  lealtp,  four  ©biUingd  Kent 
anu  ^uit  of  Court.  Cbe  SDefentiantd  repip,  anti  tahe  If* 
jfue  upon  tbe  Ciraberfe* 

a  Special  aerbia  finbd,  tbat  Mythian  i&  an  antient  ^n- 
tio?,  of  tubicb  W.  Mohun  toad,  &c*  anb  iu  feifcb  in  jTee,  anb 
tbat  tljere  toad  an  antient  Court  belb  before  tbe  Stetoarb 
ttoicc  a  Fear,  from  Cime  tobereof,  &c.  anb  tbut  it  l)o.'0  fcbe= 
vd  frePljolQ  €enantd  anb  feberal  Suitoid,  anb  tljat  Tonkin 
rnb  bid  3nccfio?d  toere  free  Cennntd,  ano  belb  t!je  f^ib 
Ceiitnicnt  from  W.  Mohun,  &c.  tv  tbe  ©erbiced  in  tbe 
Conufanee;  tbcv  furtbcr  finb,  tbat  fo?  ttecntp  ftavG  lad 
paff  tbere  fiUS  been  onlp  one  free  Ccnnnt  c?  free  €uito?, 
viz.  tbe  faib  H.  Tonkin,  but  tbat  from  Ciine  tebcrcof,  &c. 
tbere  toerc  anb  noto  are  feberal  cuffomarp  anb  cont'cutiona^ 
rp  Cenantd  of  tbe  faib  eJ3ano|,  anb  tbat  ti}t  2Z5efenbantd 
tboli  tbe  oa^afd  Pan  fo?  Eent  anb  @»erbice5  arreau;  anb  if 
upon  t\)t  tobole  ^j^atter  afo?cfaib,  &c. 

'€l)is  Cafe  \si!i$  firft  argueb  bp  Darnel,  tbe  l^ing'd  €)er-- 
j'eant,  fo?  tbe  plaintiff,  anb  Levinz  fo2  tbe  2:?efenbant. 
anb  fo?  tbe  pirantiff  'ttoad  f.;ib,  tbat  a  Ccurt-Ooaron  toad 
of  Riffljt  incibent  to  eberp  ®ano^  13  E.  4.  18.  3  Cro.  791. 
Pill  anb  Towcr'ig  Cafe,  tljat  tfjcre  i.s  no  cpanoi  toitbout  a 
2  Court-- 
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Court=15aion.  i  Bui.  55.  C&ere  map  be  a  Cuttomatp  ^iiv 
no,',  Co.  II.  17.  Neviiro  Cafe,  but  tijat  l)atfj  not  a  Cotirt- 
Ooaron  -,  tijcre  cannot  be  a  Coutt  Uifjere  tljece  ijs  but  one 

€•UItC^  Co.  4.  26.  Melvvich'0  Cafe« 

Cijc  Court  in  tijc  Ccgni?ancc  is  to  be  intcnDcU  a  Coui:t= 
15arcn,  ncco^Dinff  to  tije  common  Acceptation  of  tlje  laui; 
but  tlje  Court  founn  bp  tfjc  C\etVii^  i&  a  cuftomarp  Court, 
an5  tljcii  a  special  Jp^cfcription  fo?  it  ouffljt  to  (jaije  been 
allcnscD  in  tlje  Coffnijunce, 

©n  tlje  ctljer  part,  it  toa0  faiD,  tljat  tljerc  map  be  a 
Court=13aron  btio  before  tljc  €)tetoarD,  i  Mod.  Rep.  173. 
I  Cro.  497.  James  auD  Turney'0  Cafe,  anti  tOat  tlje  09a-' 
no?  U)a0  not  Dearopco  altljo'  tljcre  luas  but  one  Cenant, 
anti  fo?  tijis  i  And.  256, 267.  iuas  citcD,  ano  tljat  tljepiain= 
tiff  Ijns  confcfTeO  tljat  it  luaei  fucij  a  ^ano?*  It  tuass  after= 
tuartig  nrgueti  bp  Gould  tlje  IMnts's  S^erieant,  fo?  tlje 
Plaintiff,  anu  bp  Lutwyche  fo?  tlje  Defentianto ;  anD  on 
tlje  Plaintiffs  part  'ttuag  arjjueD  muclj  to  tlje  Cffea  before-- 
mentioncti ;  but  mo?eober  an  Crception  toas  taken  to  tlje 
Cognisance,  teljiclj  faitlj  tljat  H.  T.  tenuir,  &c.  de  W.  M.  ut 
de  xMancrio  fuo  de  M.  luljereajs  a  €)eifm  in  ifee  of  tlje  S)9a= 
mi  OUffljt  to  IjaDe  been  allCDijeP;  fed  non  allocatur  ^  fo?  tljc 
P2C£CDcntG  are  as  tlje  pieaoinn;  is  Ijere. 

©n  tlje  part  of  tljc  DcfenUants  'tiuas  faio,  tljat  bp  tlje 
pieaBinQ;0  anD  Clernis  in  tljie  Cafe,  it  coulQ  not  come  in 
©ucftion,  ffillijetljcr  tlje  i^ano?  continueU  0?  not  ^  fo?  it  ap- 
pears bp  iljc  agreement  of  botlj  parties  in  tlje  pieauings, 
tijat  tfjcre  loas  a  Q9ano?  of  iMyihian* 

^Ije  Dcfcncants  in  tljcic  Co0ni?ance  fap,  tljat  tfte 
Plaintiff  Ijein  tOe  place  in  quo,  &c.  of  tlje  faiD  \v.  Mohun, 
as  of  fjts  f)3uno,2  of  M.  anD  tljcn  tlje  "Bar  to  tlje  Connivance 
erpjeflp  confclTctlj  (anD  not  onlP  bp  tlje  2Bap  of  not  Denp= 
inn;)  tljat  tIjc  plaintiff  IjclD  tlje  lanDS  of  W.  M.  ut  de  Ma- 
ncrio  fuo  prxd.  lip  tlje  pearlp  Eent  of  4  s.  anD  tljen  traberfe 
tijc  (^Tenure  bp  JTealtp,  4  s.  Kent,  anD  €)Uit  of  Court,  fa 
tljat  tlje  onlp  Difpute  bettueen  tlje  Plaintiff  anD  tlje  Defen- 
Dants  is  quoad  tlje  Quantum  of  tlje  8)eruices. 

Cljcn  tljc  aerDia  fiuDS,  tljat  before  tlje  Cakino;,  &c. 
tlje  edanoi  of  Mythian  luas  an  antient  ,^ano?,  anD  tljat 
w.  i\i.  is,  anD  at  tlje  €ime  of  tbe  Cafeinry  teas  ffifeD  of 
tlje  faiD  {^ano?  in  Jfec;  anD  tljep  further  finD  tljat  a  tempore 
cu)us,  &c.  tljere  Ijatlj  been  an  antient  Court  l)elD  before  tlje 
giteuirirD  of  tljc  99ano2  bis  per  Annum,  anD  tljat  tljere  tuere 
federal  tcce  Cenants  anD  €)Uito?S  to  it,  anD  tljat  tlje 
Plaintiff  anD  i)is  Anccflojs  tocrc  Ceuants  of  tlje  ^ano?  br* 

5  z  tfj'e 
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t|)e  ^etijiceg  mentionen  in  tlje  Cojrntjance;  anH  fn  all  tW 
tlje  Slerriia  asreeis  tDitfj  tfie  Cognisance  in  all  Ciccum- 
iianceis  but  one,  viz.  tijat  tlje  filernia  fintg  tlje  Court  to  be 
i)eHi  befoje  tlje  S)tetuarU,  anti  tlje  Cognisance  notfj  not 
mention  befo?e  toljom  'ttoajs  IjelH  (ais  it  nceti  not) ;  but  t&at 
notlj  not  mafee  anp  material  SDifference :  IFo?  tl)e  3:urp  finti 
tbe  Chatter  of  if aa  as  it  i0  ^  ano  in  Jfaa  all  Court0=O5at;on 
ate  lieHi  befo?e  tbe  €)tetoarD,  altbo'  t^e  ^uito?6  are  t^e 
3iuDse0»  3n  4  inft.  267.  tlje  lo?U  Coke  faitl),  ttat  in  an 
!3)unu?eii  Court,  t&e  S)uito|6  ate  tbe  3uHBe0,  pet  tl)e  %ti\t 

of  t\\Z  Court  is  Cur'  E.  C.  Mil'  Hundrcdi  fui  de  B*  tent'  co- 
ram A.  B.  Senefchallo,  ibidem,  anH  fol.  268.  ^e  fapS  t^e  fame 

Cljinff  of  a  Court-'Baron*  anD  tbis  10  agreeable  to  Di^ 
Der0  P?ecelient0  in  pieaHing*   Co.  Entr.  n  8.  D.  Raft.  Tit. 

Replev.  in  Amercem.  2.    Co.  Entr.  570.  b.   Winch's  Entr. 

1014.  ann  fo|  autljo?ities  tbat  it  map  be  fo*   2  Jo.  22, 23. 

Eure  anU  Wells'S  Cafe*    1  Mod.  Rep.  173. 

^Ijen  tbe  £luel!ion  is,  CBbctljcr  tbe  fubfequcnt  Chatter 
founH  in  tbe  CletUia,  viz.  tbat  fo?  ttoentp  fears  laft  pafl 
tbere  bas  been  onlp  one  IreebolDer,  (anmitting  tbat  tbis  bc- 
(irops  tbe  ^ano?)  fijoulD  be  regarbcb,  bp  Kenfon  tbat  it  is 
repugnant  to  tbe  scatter  founD  befo?e ;  anU  to  tbe  agree-- 
ment  of  tbe  parties  tbemfelbes  in  pieabing* 

^nb  as  to  tbis,  tbe  Court  tnoulb  not  tafee  anp  Botice  of 
it,  becaufe  tbe  3urp  is  onlp  fbJO?n  to  trp  tbe  ^mn  in 
Controberfp  bettneen  tlje  parties  5  ann  if  tbe  Jurp  fljall  be 
pcrmitteb  to  ma^e  Clueffions  anb  r^ifputes  of  Cbings  en 
inbicb  tbe  parties  tnere  befo?e  agreeb,  it  tooulb  be  of  ill 
Confequence*  anb  tbere  are  feberal  llrong  ^utimjtit^  to 
tbat  Purpofe;  but  3!  toill  onlp  Bame  tbem^  28  Air.  pi.  34. 

48  E.  3.  fo.  19.  Nu.  42.  2  Co.  fb.  4.  b.  Goddard'S  Cafe, 
3  Ixon.  80.  Pepy'S  Cafe  209.  Paramour  anU  Johnfon'S  Cafe, 
I  Leon.  323.  Norwood  anb  Denny's  Cafe,  Savil  112. 
Palmer  19.  %it  Henry  Wallop's  Cafe,  Owen  91.  Kayre 
anb  Durat'S  Cafe,  Bro.  Confeffion,  27.    2  Mod.  Rep.  4.  anD 

Roll.  Trial  692.  man?  Cafes. 

anb  after,  bptbe  unanimous  Opinion  of  tbe  bibole  Court, 
:jubgment  toas  giben  foi  tbe  Defenbants  on  tbis  latt 
Point  onlp>  ndut  it  tnas  faib  h^  Treby  C.  J,,  tbat  it 
migbt  be  a  Court^'Baron,  altbo'  tbe  3lurp  babe  founb  tbat 
'tbias  belb  befo?e  tbe  €)tetoarb* 

a  OClrit  of  Crro?  tnas  aftertnarbs  b?ougbt  in  B.  R.  anb 

tbe  Cafe  tnas  argueb  tbere  on  tbe  fame  points  as  tnere 

mabe  in  C.  b.  anb  'tmas  Cronglp  argueb  on  tbe  point, 

^ll)etbec  tbe  Court  mentioncb  in  tbe  Cognisance,  to  lubicb 

4  tbe 
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t^e  piEfcription  is  to  Ijaue  %\iit,  i&  not  another  Court 
tfen  th  3Iutp  Ijaftc  foutm ;  anu  fo?  tW  it  tuas  obicaeu, 
tf)at  tfif  Court  mtntionen  in  tlje  Cognisance  fl)all  be  intenli= 
en  a  Court^ODaron ;  auD  fo?  tijat  purpofc  i  Leon.  218.  toas 

Citeil,  tol)Cre  'tis  ijein  bp  Periam  3luit*  in  tlje  10?II  Cobham'S 

Cafe,  ti)at  if  one  in  pieaniuff  entities  ^imfelf  to  a  Court 
appcitainino:  to  W  ^ano?,  it  fball  be  intenuen  a  Court- 

TSaroUj  anD  in  F.  N.  B.  76.  D.  it  i0  CalieD  Curia  Maneriij 

anD  if  tlje  pieaDinij  intenfis  anotfjer  Court  tijan  a  Court- 
OBaron,  tfjcn  a  Citle  ouffljt  to  be  mane  to  it ;  but  it  is  0=  ^       . 
tIjertDife  of  a  Court^OBaron,  becaufe  tl)at  i^  incident  to  eije--  coZtVthe 

rp  *  ^anO?»     Yclv.  192.  original,  buc 

€&en  tlje  Court  founti  in  tije  CletUia  cannot  be  intenU-  ^J^  ?^"^f^ 
en  a  Court- 'Baron,  t&o'  it  be  fuclj  cuftomarp  Court  in  3lu=  STbc 

riSniSion  -,  iOl  'tis  fOUnn  to  be  Cur'  Manerii  IjelD  coram  Se-  read  Mamr. 

nefchallo,  toljcreas  t^e  Court-'Baron  is  IjelD  before  tijc 
S)iuto?s,  ann  tfjcp  are  Jutiges*  ann  to  t|)is  Purpofe 
2  Cro.  582.  Noy  20.  3  Cro.  791.  tDcre  citeo*  BcfiQes,  tljc 
Court  founti  in  tlje  Clernia  is  mentioned  to  be  Ijcin  bis  per 
per  Annum  i  toljeteas  a  Court-Baron  is  IjelD  from  tlj?cc 
aieeks  to  tl)?ee  oaeeKs,  ann  'tis  founo  as  a  Court  to 
tol)iclj  tlje  lLo?ti  ijatlj  Citle  bp  lp?efcriptian ;  toljereas  a 
Court='Baron  i$  of  common  Eigljt,  ann  it  is  a  ifault  in 
picanino;  to  p?efcribe  fo?  it*   Noy  20. 

Xut  tljc  Jungmcnt  inas  afRrm'n  bp  tlje  S)pinion  of  tljc 
toljole  Court ;  fo?  firff  it  toas  obferUen,  tljat  tljc  CJernift 
Ijatb  crp?enp  referr'n  to  tlje  SlbolD?p,  fo?  it  finns  t&at  H.  T. 

Ijein  bp  ^erijice  of  ®uit  ad  Cur.  Manerii  prsed.  bis  per  Ann. 
ad  Mancrium  ill.  tenend.  prout  in  advocatione  infral'cript.  inte- 
rius  mentionat'j  bUt  if  tljCfe  2j2l0?nS  prout  in  advocatione,  &c. 

tucre  not  tljcre,  it  toouin  be  goon  t,  fo?  tljcre  is  not  fuc[) 
Variance  as  luas  fuppofen  -,  fo?  tlje  pica  notlj  not  mention 
befo?e  toljom  tl)e  Court  teas  ijein,  but  IcaUes  it  at  large,  ann 
tbeaicrnia  afccrtains  it,  ann  tl)ere  is  not  tberebp  anj)2Iari= 
ance ;  fo?  a  Court-'Baron  map  be  tuell  Ijein  coram  Senefchal- 

lo :  3nn  fo?  tljiS  Holt  C.  31.  Citen  i  Leon.  316.  aun  2  Jo.  2  2, 

23.  ann  tljc  pica  it  felf  foetus,  tbat  tlje  Court  toas  not  a 
Court-Xaron,  acco?ninff  to  general  aifage,  fo?  it  fbetns 

tljat  it  tons  to  be  Ijein  bis  per  Ann.  Ex  relatione  alterius  aS  tO 
tl)c  patters  in  B.  R. 

Note ;  as  to  tlje  ©bieSion  mane  bp  €)erjeant  Gould,  tbat 
no  ©cifln  of  tbe  $^ano?  Uias  allengen  in  William  Mohun; 
"Cljc  follotning  p?eccnents  are  acco?ning  to  tbe  Cognisance 

in  tljiS  Cafe,  viz.  Co.  Entr.  597.  D.  Raft.  Replev.  in  Hors 
de  fon  fee.  pi.  1.4.  5.  in  Tenure  3.4.  5.  7.  ann  Winch  937, 

973- 
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973.  but  in  tW  ififi  Piecetcnt  it  is  fain,  tm  Juugmcnt 
lua0  Qimi  fo?  tijc  Plaintiff;  i3Ut  tW  €afe  is  tepo?tcB  in 

Winch  31.  tip  tlje  Bmt  of  Whitgift  l3CrfUG  Sir  F.  Banng- 

ton,  ano  in  Hutt.  50.  bp  tlje  Burnt  of  Whitgift  ijerfus  Hei- 
deriliam,  anti  in  not!)  tfjofe  T^ooks  'ti0  fain,  tijat  Junsnicnt 
Uiasi  fo?  tljc  auoiuant* 


MARRIAGE. 

Harrifon  ^erfns  Cage  &:  Ux'.     Mich.  10  W.  3. 

(  I- )  A     €tion  on  tIjc  Cafe,  UJljrrcin  t!jc  pinintfff  CeclntcC, 

5Mod  4«i.      /^      ^{jjjt  in  ConfilieiVttion  l)c  lije  plaintiff  wouin 

carthew467.  /\     mart?  tijc  Dcfcntirait,  tljc  Defcimant  pjoaufcti 

**■    -^    to  mavrp  ijim ;  ano  tljat  Ijc  JjaB  cffcicD  Dimfclf 

to  Ijer,  fcut  flje  refufcri  ijini,  anB  DaB  mai'iicB  tije  otljet  Bt- 

fcntiant:  %t  um  Ijcrc  inmm,  tIjat  tijis  aafcn  Bio  net  lie^ 

tljo'  it  miffljt  lie  otfjciii^ifc  in  tljc  (HaCc  of  a  Ciionian,  fo? 

S^ari'iaiyc  is  an  i^B^ianccment  to  a  rullomrnu 

Lutw.  68, 78.  ■  Holt  C»  31*   CljC  ConfiBeration  of  a  ajan's  p?cmife,  is 

,  Roll.  Abr.  jijj.  eBoman's  •,  tftcn  ccrtainlp  Ijis  p^cuiife  HjaU  ise  a  c^ooB 

rBJift.276.  ConfiBcration  fo?  Ijcr  p?oniife;  fo?  tljcce  is  tfje  fame  pa= 

3  Bum. 48.   ritP  of  Ecafon  in  tljc  one  Cafe  as  in  tlj:  otljec :  3n  tljc  €c- 

""""  ""'    clcfiam'cal  Ccnrt,  tljc  plaintiff  niigm  ijane  ccuipellcB  n 

pcrfo?mance  of  tljis  p?onufe-,  but  Ijcrc  inBccB,  fl3cl)as  Bif= 

al'icB  Ijcc  fclf,  fo?  fijc  Ijas  manicB  anctljtt;  tljouulj  pen 

miRljt  rdu  in  CliiBcnce  anp  latuful  SlmpcBimcnt,  as  tljat 

tlje'pat'ties  luetc  luitljin  tlje  Levitical  Dcfftf cs,  &c.  fo?  tljat 

makes  tlje  p?omife  iJoiB ;  but  'tis  not  fo  of  a  piecontvas* 

€lje  ^nn  is  bounB  in  Eefpca  of  Ijec  P?omife;  if  fljc  makes 

none,  Ije  is  not  obligeB  bp  bis  P?omifc,  anB  tben  'tis  but 

nudum  paclum:  @)o  tljat  bet  p?omife  muff  be  ffOOB,  to 

mafec  Ijis  fiffnifp  anp  Cljinn;  to  ber^  anB  tljen  if  ber  p?o-- 

mife  be  gooB,  tobP  flJOUlB  not  a  poB  aaion  lie  upon  it  f 

Cbe  3aion  is  pom^^'f^  on  tbe  mutual  p?omifeS;  tljcre- 

fo?e  tbis  is  aSionable  on  botb  ^iBcS,  0?  on  neitbcu  ©iBe* 

3!uB!jment  fo?  tbe  plaintiff. 


3  Cro.  323- 
Cart.  235. 


Hemming 
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Hemming  'verfas  Price.     Mich.  12  W.  5. 

SID€  luais  libell'u  nuaiiift  in  tljc  €)piritual  Court  ex  of-     (  2. ) 
ficio,  fo?  anulterp  tuftlj  one  noU)  OfnD;  Op  Uj()om  flje  ^'*'""  *^^- 
Ijan  Cf)nti?eii  MMmQ-,  ann  Ijaiiino:  pleaneu  faclotii,  tfjat  fl)C '^^'' 
luajj  marrfen  to  Ijim,  (t  luns  rcplieu,  tljat  fljc  (jau  a  fointcc 
^uisliann  tljcn  liuiiio: ;  ano  a  t-)?ol)ibitioii  iua0  nioljcti  t'oi, 
fuffffeftituT  tijc  battel*  of  tljc  i^lca.    anu  it  luas  urrjcb, 
tljat  bp  ©entcnciiio:  Ijrr,  tljei)  luoulD  in  €ffca  baftatnife  tije 
Siffuc,  iDljicI)  oucljt  not  to  be  aftcc  Deatlj  of  one  of  tljc 
patties* 

Holt  €,  J>   Do  pou  tljinli  tljat  (f  a  f^an  anU  a  MJoman 
co!)abit  tagctljcr,  anu  Ijauc  Jlfuc,  ann  one  of  tljem  I3ics, 
tljat  tljat  foail  p^otca  tlje  otljct  ftom  bci'nij  p?occetJelJ  auautft: 
in  t()e  S)p(ritual  Court  fa?  jTo^nication  t  anO  tljig  fl)aU  not 
baftarUife  tOe  JlTuc,  fo?  &e  luass  a  OSaftarD  tuitljout  anpl520 
cectiings  cf  Cljcirs,  if  tlje  13>arent6  luerc  neDer  marricti* 
anti  tl)C  93caninQ:  of  tljc  favinn;,  tljat  one  fljall  not  be  ba 
mirDiretJ  after  tlje  Deatlj  of  either  of  Ijifi  ]ti)arents,  10,  tljat 
tljc  spiritual  Court  (Ijall  not  p^occcti  to  DilTol^e  a  ^av 
riagc  de  fado  after  tf)c  Deatlj  of  eitljer  13artic0,  as  in  Cafe 
of  ^onfanijuinitp,  pjecontras,  &c.   but  in  tbis  Cafe,  if 
tlje  Kepiication  bcloui  be  true,  tljc  f^atriaffe  U)a!3  ipfo  facto 
uoiti*  — 

ann  per  Cur'  no  p^obibition. 

JeiTon  ^erfas  Collins.     Pafch.  1  Ann. 

M©tion  fo?  a  li)?oljibition,  to  ffap  a  giuit  in  tlje  ^piri-     (3) 
tufil  Court  upon  a  dTontraft  of  S^arrinffc  per  verba  de  *  c' 6  AVd. 
prcTfcnti  J  furrffedimj  tljat  tljc  ^ontraa  )j}^s  in  Jfaa  per  vcr-  i^{. 
ba  dc  futuro ;  fo2  inljiclj  tljc  \pmv  IjaD  Eemetip  at  Common 
lalu. 

Holt  C.  T.    CljO'  per  verba  de  futuro,   pet  it  iS  a  ntatti--  Vide  5  Mod. 

monial  03attcr,  aun  tljc  Spiritual  Court  Ijatlj  JurisniSion*  \%o6.4ii. 

2.  Contraa  per  verba  de  pra-fenti  i$  a  Jl^arriajJC,  viz.  I  mar-  t  Lev.  15,1*5. 
ry  you,   you  and  i  are  Man  and  Wifcj  anH  tljlS  iS  not  tC--  ^Mo''-'55- 
ieafable*     Per  verba  dt*  futuro,    I  will  marry  you,  1  prom ife  ^  Mod.  1^7 i. 

to  marry  you,  &ic.  is  relcafablc  5  tljcrcfoic  tlje  partp  map  is»ik.J4,^^ 
anmit  tlje  Xjcatb,  ann  nemtinn  ^aticfaaion*    \^t  alfo  fain,  i-utw.<i8,78. 
ije  remembjcn  tljic  Cafe.    .Aiiumpiir  in  Confineration  tljat 
tlje  I^laintiff  pjomifcn  ro  uiarri'  tlje  Defennant,  tl)e  Defen= 
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riant  p2omifeD  to  matt?  Ijim  -,  it  tuais  p^olJCD,  Cl^at  tfiere 
luns  a  P^omifC;  pet  tijc  DefenUant  p^oUiicino;  a  S>entcnce 
in  tlje  @»piritual  Coutt  in  Difafficmancc  of  tfjat  Contraa, 

£cc  z  Lcr.    it  toajs  ijein  ijoon  coiintet  ^uiocncc,  anH  tIjc  plaintiff  m$ 

i5,i<$  ace.    nonfuit*    a  prohibition  loajs  ucnieO* 

Hutton  ^erfiis  Manfell.     Pafch.  ^  Ann. 

(  4. )     Tja  ^?Am\  of  tlje  Cafe,  lapinff  mutual  p^omifes  of  ^nv-- 

Mod.  Cafes   J^  ^i^Q^  tictiueen  plaintiff  ano  Defendant,  auD  'B^eacfj  in 

s^'^ik.  16.    tlje  $|9an,  tije  Defendant  ^  upon  tljc  ^uioence,  efp^efs 

p^omifc  xmG  p^oticD  on  tlje  ^^'an,  but  none  on  tije  @>ioe  of 

tlje  Kloman. 

05?  Hoit  C.  3!*  3i  tijerc  be  an  ecpjefs  Piomifc  bv  tlje 
C15an,  aiiti  it  appear^  tlje  ailoman  countenanced  it,  ann  bp 
^tf  afiions  at  tijat  €ime  beljnUcD  ijer  felf  fo  n0  if  flje  con= 
fenteo  anti  app?obcri  t!)e  p^omife  of  tlje  S3an  -,  tijo'  tbere  be 
no  asual  p?omifc  bp  Ijcr,  tijat  fljall  be  fufficient  Cuioence 
tijat  lljc  liKciuife  piomifen* 

Collins  'verfus  JelTot.     Pafch.  3  Ann. 

(5)  A  P^oljibition  Uiag  wmfQ  foi  to  tlje  €)piritual  Court, 
Mod.  Cafes  /\  to  ftav  a  S)uit  tijerc  upon  a  Contraa  of  ^attiaffe 
i"'ik.'457.  pel"  verba  de  pra-fenti,  fuffijeftino:  tIjat  tlje  Conttaft  Uiag  ill 

jfaa  per  verba  de  future,  fo?  UlljiClj  tljC  Pattp  Ijatlj  a  EemC' 

tip  at  Common  LaU),  if  not  petfo^men* 

^Hok  C*  %[.    5f  a   Spatciage   Contcaa  be  per  verba  de 

prxfenti,   it  auiouiitiS  to  an  aaual  ^^artiaije,   toljiclj  tlje 

'    Derp  patties  tljemfelbej?  cannot  tiilToIbe  b^  Heleafe  0? 

otljec  aixteement;  fo?  it  i0  a0  muclj  a  Carriage  in  tlje 

giigfjt  of  ©on,  ass  if  it  IjaO  been  in  Facie  Ecclclia.' :  Kiitlj 
tljis  Difference,  tIjat  if  tijep  coljabit  befo?e  ^arriaiyc  in  tlje 
lace  of  tijc  Cljurclj,  tijcp  are  fo?  tIjat  puniHjable  bp  (£ccle 
fialtical  CenfurejS;  ann  if  after  tftiis  Contraff,  eitljcr  of 
tljcm  liesa  UJitlj  anotljer,  fuclj  Offenner  map  be  punifljeo  ds 
5vvinb.4io.   an  anultercr:   ^n'Q  if  tlje  Contraa  i^  per  verba  de  future, 

aLef .'5 '^*  "»^  ^^^^^  ^if'J^'^  Of  ffi^  parties!  fo  contraSino:,  tnitljout  n 

5  Lev.  65.'    p?eDiou6  Difcljarge  of  tlje  Contraa,  marries  anotbet  Per^ 

Hob.  7s>-      fon,  it  tDill  be  ijooH  Caufe  of  Diflfolution  of  a  feconn  ^ar= 

riage,  anO  Decreeing  tlje  firft  Contraa's  being  perfcSeo 

into  a  ^^arriage*    31t  toiisi  firft  IjelD  in  mp  ILo?0  Vaughan'0 

€ime,  tIjat  an  aaion  luoulti  lie  at  ILatii  fo?  'B?eaclj  of  fuclj 

I  an 
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an  wciitoip  Contrng  5  tnljidj  luniS  tfjcn  G^eatlj)  oppofcHj 
bccaufe  tfjc  i5artp  lym  Iji0  Kemetij)  m  tl)e  ^pftitual  Couct: 
Xut  nottiJitfjffautiinff,  it  ton^  tefoIUcD  tijc  Partp  Ijan  Ijis 
eieaion  of  eitljei;  Ecmcnp  -,  am  tljat  bj>  b?iiin;ino:  ^Sioit  at 
Common  Laio,  tljc  Eemenp  in  tlje  spiritual  Court  Uiajs 
toaiieD  anti  idcafcti ;  fo?  nolo  in  Lieu  of  13etfo?mance  of 
tlje  ConttaS,  Ije  fljall  rccoijec  Damaiyeg,  Cijc  Contraa 
per  verba  de  futuro,  tufjicf)  totlj  not  intimate  an  aaual  i^ai'= 
riaijc,  but  refers  to  a  future  as,  tijis  is  tcieafafale;  anD 
t{jcrefo?e,  tfje  partp  maj)  aumit  t!)c  'B^eacfj,  anti  nemanti 
©atisfaftion :  anB'  if  a  ^^an  anO  ©tloman  make  mutual 
Piomifcs  ^  intermarriage  in  futuro,  anli  tlje  i^an  ffibes 
t(je  Glloman  looi.  in  ^atisfasion  of  tlje  l??omife,  ann  flje 
fo  accepts  it,  'tis  a  poti  Difcijarije  of  tfje  Contraa,  as 
to  tlje  Jurisdiction  of  tfje  Spiritual  Court,  it  is  tnitlj  Ee= 
fpea  to  tfje  l^ature  of  tlje  '^firnQ,  viz.  if  it  be  matrimonial 
oi  tcHanuiitntp  -,  anri  if  it  appear  bp  tljc  libel  to  be  of  tljat 
Bature,  lue  teill  not  p?oljibit  tijem* 
a  Ip^oljibition  toas  tienier!» 

WigmoreV  Cafe.     Mich.  5  Ann. 

A99an  coutraSinij  Carriage  tuas  an  Anabaptift,  anU     (  6.  ) 
Ijau  a  Licence  from  tlje  051(1)0?  to  marrp,  but  mar=  asaik.43s. 
rien  ijis  CJilife  acco^fins  to  tlje  ifo?ms  of  tljeir  ouin  Eeii- 
0ion. 
Holt  C.  "$*   "Bp  tlje  Canon  Latu,  a  Contrast  per  verba 

de  pr^fcnti,  aS  I  take  You  to  be  my  Wife,  I  marry  You,  0?  Swinb. 
You  and  I  are  Man  and  Wife,  iH  a  S^atriage:   ®0  Of  a  Cro.Elu.79» 
Contraft  per  verba  de  futuro,  Ijij.  I  will  take  You  to  be  my 

Wife,  01 1  will  marry  You,  &c.  Jf  tl)e  Contraa  be  erecu-- 
teu,  ano  Ijc  noes  taUe  Ijer,  'tis  a  Spatriage,  anU  tlje  gtpi- 
titual  Court  cannot  puuidj  fo?  Jfoinication* 

OSut  fee  Ijere  fuclj  a  la^omife,  if  not  in  MIritinff,  is  Ijoin  3  Lev.  6^. 
bi)  tlje  €)tatutc  29  Car.  2. 

2n  tlje  Cafe  of  a  DifTenter,  marricti  to  a  safoman  bp  a  i  saik.  120. 
^inifter  of  tlje  Congregation,  toljo  toas  not  in  ©?ners ;  it 
is  faio,  tljat  tljis  $?9arriage  inas  not  a  Bullitp,  becaufe  bp 
tlje  LaU)  of  Bature  tbe  Contraa  is  binning  anti  futRcient ; 
fo?  tbouglj  tbe  pofitibe  Laio  of  ^an  o?nains  tljat  Car- 
riages fljall  be  mane  bv  a  \pnttt,  tljat  Latu  onlp  maizes  Moor  169, 
tljis  s^arriage  irregular,   ann  not  erp?eflp  uoin :  OBut ''° 
S59atriages  ougljt  to  be  folemni?en  acco?ning  to  tlje  Bittii 

of 
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Of  tlje  Cburcf)  of  England,  to  iiTtitle  tf)c  p^itiflegesi  attena^ 
iiiff  legal  $^acriacc,  aiai  Dotoer,  C&lcUiEf,  &c. 


/  Mafter  and  Servant. 

Aifhcorhe  >verfus    Le  Hundred   de    Spelholme. 
Pafch.  iW.&cM. 


(  I-  )     TT    Tl^on  CUiOence  in  Affumpfit  fo?  OLlarfd  fclti, 
Show.  94.      I  Holt  C»  31.  €()at  if  a  ^an  kim  W  @)CrUatit 

^^i  toitij  Eeatip  ^oiiep  to  bup  S^cnt,  &c.  ann  tljc 
^■"^  8)crliant  bupg  upon  CrcBit,  tf)c  i^aftci:  10  not 
cljarffcabic*  15ut  ff  a  €»ci't)ant  ufuallj'  I3up0  fo?  tfjc  Spa- 
der upon  d'cfe,  ann  tbe  «S)crijant  lnu>  fome  €:ij!nff0  tiiit!)= 
out  tlje  ^aftcc'jEi  ©?t>£r,  ))et  if  tf)e  Si^affct  tocte  truftcn  bp 
tljc  Craner,  tftc  s^attet  ig  cfjarffcaWe* 

■  and  Harrifon.     Mich.  1 1  W.  ^. 


( 2. )      A  gjctuant  Ijati  IPotuec  to  Ojato  'Biiis  of  Ci;cljanffe  in 
cfes  w.  3.  /-\  1)10  i^aftcc'si  ii^ame,  anu  after  iss  turneD  out  of  t&e 

Holt  i*  31.  3!f  fie  ti?ati)0  a  Xill  iir  fo  little  €ime  after, 
tbat  tlje  moiin  cannot  take  il5otice  of  Ijis  beintj  out  of 
©eruice;  0?  if  Ijc  lucre  a  long  Cime  out  of  W  g)cruice, 
but  tijat  fecpt  fo  fecret,  tbat  tlje  mo^in  cannot  take  Botice 
of  it,  tbe  Xill  in  tijofe  Cafejs  fljall  bino  tfie  ^nm* 

Rofiere  'verjus  Sawkins.     Pafch.  11  W.  j. 
( 3- )    'T^Eefpaf^  bp  a  Chaffer  foi  tbe  TSatterp  of  tbe  ^erijant, 

Cafes  W.5.      J_     pgj.  qy^jj  Servitiuni,  &c.   X^CfcnUant  pleaOfi  Adio  non, 

'  '  bccaufe  it  oio  not  appear  tbat  fje  toag  Iji^  @)ertjant  at  tlje 

Cime  of  tbe  05atterp  committen  -,  concluning  toitb  a  Petit 

Judic.de  Billa,  &  quod  Billa  caflctur;  auD  tobctfiet  tljiS  tDCrC 

maoe  a  Ipiea  in  ^abatement  bp  tlje  ConcUifion,  ujas  tije 
€lucftion» 

I  Holt 


Cafes  VV. 
415. 


Mafter  and  Servant.  461 

Holt  C*  J.  U.\t  nitift  tisftouraffc  tljcfc  %oit  of  piens, 
ano  Billa  nuD  Nar'  arc  tfje  fame  Cijin^  in  tW  Court;  anti 
tfjcrcfo?c  one  map  SemanO  Jutiixnicnt  de  Billa,  aiiu  al!etig:c 
:jnfiifRciciicD  in  t(}c  Declaration ;  anB  tljo'  fuclj  a  pica  us 
tijic  oiiijtt  not  to  be  rcceiucn^  pet  fincc  it  fjag  been  teceibeB, 
ttjere  is  no  i];arm  to  auiarti  a  Refpondeas  oufter,  foi  tlje 
Dcfeniiant  cannot  afiign  it  fo?  (£rro?,  faecaiife  fo?  Ijis  Clti- 
ijantaijC;  anD  pet  toe  map  juftifp  to  lyibc  final  JuUfimcnt; 
sanD  fo  tuajs  tDe  Eiile> 

Anonymus.     Tria   il  W.  ^. 

Holt  C«  I.  ^T^natier  lies  fo?  tlje  Chaffer,  fo?  a  €(cfcct  ^  C  4;,) 

X  0?  otiier  c^lriting,  intitiinn;  fjis  app?en=  ^  " 
tice  to  ^onep  earn'D  bp  Ijim  ourinn;  Ijis  i^lpp^enticefljip ; 
but  Oere  tlje  (L^roucr  luas  aijainft  tlje  €recuto?  of  tfjc  ap= 
Pientice  foj  a  ticket  giiien  out  after  IDeatfj  of  tlje  Clpp?en= 
tice,  fo?  93onep  earneri  bp  ijim  nurinn;  tfje  i:ipp2enticefijip  ^ 
anti  becaufe  it  neuer  luas  in  tlje  Apprentice's  poffcfrion,  tlje 
aaion  iuas  not  maintainable  •,  but  after  tlje  Crecuto?  re= 
ccibes  tlje  rj3onep,  tlje  i^afier  map  Ijalic  Afllimpik  fo?  fo 
mudj  ^onep  recei\)eu  to  Ijis  Clfe, 

udt  Nifi  prius  coram  Holt.     Mich.  13  W.  5. 

If  a  eeruant  ufuallD  emplop'D  to  paton  (Sootis  fo?  Ijis  Cs-i 
gaffer,  0?  to  bo?ro'u)  a^onep  fo?  Ijim,  bozroiu  of  me,  0?  c»<csw.3. 
paiDU  lji0  cpafter's  fi^oons  luitij  me  fo?  sponep;  3i  fljnll  '  * 
maintain  Debt  aijainft  tlje  Rafter  tljcreupon*  2tiip,  Jf  mp 
Servant  (las  a  i^ote  fo?  fgonep  Hue  to  me,  o?  otljer  ©ooDS, 
mijiclj  in  tljeir  feature  lUe  not  p?operlp  in  tljc  Cuffonp  of  a 
€)er^ant,  t&at  is  ^\3itience  prima  facie,  tljat  Ije  Ijas  aii  !^u= 
tljo?itp  from  me  to  applp  tljcm  to  fticlj  ufe  as  Ijc  Does  after 
puttljent;  but  tlje  contrarp  mai)  be  giDen  in  €UiDence,  as 
tljat  Ije  came  bp  tlje  j^ote  h^  unCue  99eans,  0?  IjaD  it  to 
anotljer  particular  i,3urpofe*  snip,  If  a  ^an  Ijas  a  Xill 
of  Crcljantye,  Ijc  map  autljo?ife  anotljer  to  int!o?fe  IjisBamc 
bp  parol ;  anti  tnljen  tljat  is  none,  it  is  tlje  fame  as  if 
Ijc  Ijan  Done  it  l)imfelf»  4tljlp,  If  31  pniun  ©oous  to  A.  fo? 
fuel)  a  S)um,  A.  map  Ijatc  Debt  fo?  tlje  Q3onep,  notloitlj- 
ftanninn;  Ijis  Ijaiiinu  n  ]pmn*    Per  Hole  C.  3j* 

6  B  Hern 
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Hern  qjerfus  Nichols;  coram  Holt  C.  J.  At  Nifi 

Prius. 

( 6. )     /^^Afc  fa?  a  Deceit;  tijc  plaintiff  fit  foitlj,  Cfjat  !je 

1  saik.  aS9.   |^_^   bouffOt  fc\3ernl  pnrccis  of  %\\^  fo? S)ilh, 

luOcitnjs  it  inns  iinctljrc  Uinti  of  %i%  anti  tljat  tljc  Dcfcn. 

riant  lucl!  iinciuimj  tljie  Dfccit  fclti  it  Ijim  fo? ^ilfe* 

011  Ctiul,  upon  Not  guilty,  it  appcarcn  tljat  tijerc  toajs  no 
Brook,  Ac-  naiini  ST'fCcit  \\\  ti)e  DcfcnDant,  Init  in  Ijiss  jFafto?  brponti 
curc'"pVs.    ®f'n   tijt  Doubt  toa0,  If  tfjiss  Deceit  coulO  cljargc  tIjc 
con.'    ■  '    99crcl)ant. 
1  saik.  zn.      Holt  €.  J.  !l)cItJ  tfje  Q3crci)ant  anftocrable  foj  tfje  Deceit 

of  fjid  j?afi02,    tfjo'  not  crimmaliter,  pet  civiliter  i   fo?  it  iS 

niojc  Rcafon,  tljat  Ijc,  tljat  puts  a  €ruft  ann  donfioence  iii 
tijt  Dccei\3cr,  flioulu  be  n  lofer,  tijnn  a  ^tranQcn  anH 
upon  tljis  Opinion  tfjc  Plaintiff  ijaO  a  Clcinia* 

Thorold  ^erfus  Smith.     Pafch.  5  Ann. 


( 7-  )  ^T^5|)is  Cafe  toais  tljifi  Dap  nioDeti  again  ftp  ^eifcant 
How  far  and  j_  Darnell,  tuljo  atijueti,  tljat  if  tlje  Plaintiff  Ijati  tnljen 
^Banker' "  tl)i£5  Botc  {jiuifclf,  anti  ffivien  tljc  Difcljarge,  tljen  clearly 


Note,  tho-  ije  x{\m  abine  bp  it,  but  Ijc  tljougljt  tljat  tljc  g)crbant  Ijeic 
Svan^Vaii  fjabiuff  crcectieti  bisi  Clutljo^itp,  tljat  \m^  no  papmcnt;  to 
be  Payment  luijici)  tljc  €ourt  affrecti;  ano  nciu  tlje  ^erbanfioi  gibinn:  a 
tohisMafter.  ^iftijatgc  Vo^tw  \)t  got  uo  papmcut,  cannot  binb  Ijijs  ^a= 
fter*  a  ^olbfmitlj'fi  l5ote  map  be  l^cpt  tlj^ce  Dap0,  anb  if 
Ijc  p?efent6  it  tljc  tljirn  Dap,  anb  'tis  not  pain,  Ije  map  re= 
turn  tlje  fame;  but  tlje  €ourt  fcemeb  to  tbinfe,  tljat  a 
(Soinfmitb'o  Bote  i0  aliuaps,  in  London,  lookcb  upon  as 
Eeabp  ,^onep,  but  not  031116  of  ercljanije,  as  Darnell 
fain,  Viz.  to  be  pafb  in  tlj?ee  Daps-  €l)C  Cafe  of  Ward  a= 
piim  Evans  iiia^  agrceb  to  be  goob  Lalu,  but  bin  not  af^ 
fea  tljis  Cafe.  €l)C  Court  bib  agree,  tljat  a  (Solbfmitb's 
J^otc  is  not  papment  to  tlje  plaintiff  Ijimfclf,  unfcfs  be 
is\xs  n-ibe  a  Diftljarge  fo2  tlje  Debt;  anb  tljen  it  fljali  be  in= 
tenbeb,  tljat  Ije  gabe  Ijis  Debt  foi  tljat  <J5olbfmitl)'s  Bete, 
anb  fo  bouo:l)t  it ;  but  tlje  Doubt  is,  Ijob)  far  tlje  Difcbarge 
of  tljc  ^erbant  Hjall  binb  tlje  Rafter ;  anb  mofl  of  tljc  Ju- 
flices  inclineb  f02  tlje  Defenbant:  anb, 

Powys  J.  faib,  Cljat  if  A.  ufuallp  receibcs  tljc  Rents  of 

tlje  lo?b  of  a  ^ano?,  if  one  of  t&e  tenants  pap  bis  Kent 

I  to 
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to  A.  tl)t0  i<$  lyCOtl  li)a))mcnt  to  tljC  ILo^H;  quodfuitcon- 
ceflTum,    per  Holt  C*  :J/ 05Ut  tIjC  CoUCt  tunS   toilliUD:  tO 

r)ent  Couiifcl,  Ijolu  fac  tljc  S)Ci'Uant  coulO  biuD  Ijis  ^^affect 
Adjornatur. 

Thorold  i;^r/?/5  Smith.     Trin.  5  Ann. 

TIpiS  tuns  ilgaill  fpoU:  to  faV  Darnell  vM  Eyre  fO?  tIjC      (  8.  ) 
plnfntlff,  tlllD   ©tr  James  Monrague  ailtl  Dec  fo?  tljC 

Dcfcuoant  5  aiio  tljcp  fai'D  fo?  tfjc  l^hiintiff,  t()c  €)cr\jant 
Jjan  Init  a  bare  iSutlj02(ti),  UUjicb  uiac  to  be  putfuco  ttviSlp-, 
US)  ff  31  fmpotucr  one  to  nuU  a  Jfcoffment  in  Latin,  aitH  fjc 
niaUC!3  tljC  Innctltltl-e  (n  Englilli  CJ  French,  'tis  not  jJOOD, 
10  H.  7.  9.  b.  luijfclj  15  m-oniyci:  tfjaii  out  <2Lafe-  fo  if  3! 
^lal^e  a  letter  of  iatto2nep  to  5>ou  to  maUe  tibcr)'  to  A.  B. 
(iroaplatn,  nitU  von  make  likri'  to  A.  B.  ann  Ije  i£»  not 
Ctjapiain,  tljiG  ^^iitfjojitu  is  not  wii  piirfueo,  4  H.  6.  i.  b. 
©0  iuljeue  a  Letter  of  att02nep  is  mane  to  neliber  @eifm 
after  tljc  DcatI)  of  tljc  leoffo^^"  tbo'  fucD  Liberp  of  ^ctfm 
IjaD  been  uafo,  i^et  tije  attorney  cannot  by  tb^'t  dlarrant 
make  libera  be'fo?c  tlje  Jfcoffojs  £)eatlj,  40  Afl.jS.  2  Roll. 
9.  S.  I.  iKvc  in  our  Cafe  tlje  JS>artp  02  €)crbant  ban  an 
autb02itD  to  receibc  93oneP;  but  be  coulb  not  take  a  l^o^Cc, 
no?  anijj'otbcr  collateral  €binn:  ai>  a  Do?fC;  no2  couin  be 
take  a  'Bono  •,  tberef02e,  31  fuppofe,  l)z  couID  not  take  Ipn^ 
per,  becaufc  tOat  tberebj?  tbe  o?iijinal  Contratt  tuas  not  uc-- 
ftropen*  3f  a  cpercbant  fcnbs  l)is  €)crbant  luitb  a  Xilf  of 
€i:cbann;e  fo?  ?3apment  o|  Slcceptance,  ann  tbe  Serbant 
takes  anotber  TSiil  fo|  it ;  tbis  is  not  n:ooti,  fo?  lubicb  be 

quotes  Ma  line  de  lege  iMeicatoria  j  UOft)  3!  OO  UOt  take  it  tbC 

€)erbant  n)nll  binu  tbe  Q5a{Ter,  Uibcn  be  ban  no  3utbo?it)), 
as  'tis  founn,  to  gibe  fucb  Eeceipts :  'Cis  not  founti  tbat  Ijc 
ufeti  to  receibe  fucb  IdiUs,  fo  as  to  make  it  our  Cia  bp  3im= 
plication ;  no?  noes  it  appear  tbat  tbe  li^Iaintiff  kneiu  tbat 
bis  ©erbant  ban  taken  Johnfon's  BotC;  fo  tbat  tbcrc  is 
no  ^tyreement  fubfequent,  eitber  ecp2efs  o?  implieti  ^  if  uic 
ban  bifagreeti,  o?  liken  it,  pet  toe  ban  no  €ime,  becaufe 
ine  pt  tbe  Bote  on  Saturday  in  tbe  Afternoon,  ann  fincc 
tbat  Biffbt  Johnfon  neUcc  appcnren. 

'■etuas  anfuieren  fo?  tbe  Dcfennant,  Cbat  ©oinfmitbs 
Botes  are  iooken  upon  in  London  to  be  tbe  fame  Cbing  as 
Eeanp  ^%'one});  ann  as  to  tbe  Cafes  citen  bp  tbe  otbei* 
©ine,  tbep  ace  not  nnicb  to  tbe  Jpurpofe  -,  our  a[ncefto?is 

toece 
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tucrc  not  fo  conDcrfant  in  05iU6  of  Crcfjange  ann  <Soiri-- 
fmitljss  Botc0  u0  tue  arc  -,  3  50  not  believe  tljat  tljcp  toill 
fau,  tljat  in  m  Denlinn;  of  ^ercfjant^,  tljnt  €)cri]ant0 
arc  to  b?ins  Letters  of  atta2ncp  from  tijcir  $]^nfter6  to  rc-- 
ccitjc^oncp  0?  031110;  fo?  in  Sllap  of  Dcalina:  tbej)  arc 
autfjonfcn  fo?  liotl}»  Clje  Bote,  in  our  Cafe,  iua0  not  im- 
pofen  upon  Jjim,  ije  mialjt  ijaue  citljer  at  Ijis  Cleaion  ^  ann 
fureip  tljc  ©crijanf  6  as  in  tfjis  Cafe,  beino:  tlje  common 
Oilap  of  Craoe,  fljculB  fooner  p?euit!ice  ijio  a^after,  t&an 
u6  Uiljo  nevier  implopctJ  Ijini;  befiHes,  tljie  g)en}ant  Diti 
commoniD  recei\3C  ^oncp  fo?  Im  Q3after ;  fo?  tljis  m^  a 
Cafe  mnBc  ann  referUco  at  tljc  Ccial,  to  IjaDc  tijc  ©pinion 
of  tljc  Court  t{)crein,  tI)erefo?c  not  to  be  taken  ajs  ftriftfp 

as  a  €'>pCCiaI  Oertlift;    quod  fuit  conccdlim  per  Holt  C  J,* 

ann  'tis  certain,  fain  tljcp,  tijiis  Sicruant  Din  often  receii3c 
J^otes  ann  93onc})  fo?  tlje  Plaintiff,  ann  tijat  Ijis  ,^aiTer 
confenten  tijeretO;  ann  if  Ijis  99ancr  ijan  fccn  tfjie  Xill  iwijen 
Ijis  g^^eruant  took  it,  Ijc  tBOiiin  Ijaue  been  fatisficn  tljere= 
luitlj;  ann,  3  belieije,  no  99an  noubtfi,  but  tfjc  J.3Iaintiff 
ann  Coetp  95erc()ant  in  London  uiouin  accept  of  Johnfon'si 
j^ote,  at  tljc  €ime  tijc  Sierbant  took  tlje  fame  -,  but, 

Darnell  repiicn,  tljat  tIjc  moft  tijep  can  fap  10,  tijat  tljc 
€)eruant  migljt  ijibc  a  Receipt  fo?  tlje  Xill,  but  not  fo?  tljc 
i^onej). 

Holt  C,  ^.  31  no  agree,  tuljen  one  Ijas  an  autljo?itj) 
to  receibe  ^onep,  Ijc  cannot  take  anp  Cljino;  elfe,  ann 
tlje  Cafes  10  H.  6.  i.  b.  40  Ail'.  38.  are  goon  laui;  but  toe 
muff  Ijerc  confmcr,  tljat  tljis  is  bp  Mny  of  Crane  Ijere  in 
London,  ann  tljat  it  is  ufual  Ijerc"  fo?  93crcljants  ^erbants 
to  take  <©oinfmitijs  Botes,  ann  to  Qi^t  tljeir  Receipts  as 
fo?  Q5onep,  efpeciallp  beino;  fuclj  as  tlje  95ercl)ant  Ijimfelf, 
ann  eberp  otber  ^ercftant  in  London  toouin  take,  ann  31 
ftouin  take  ijis  Ecceipt  to  be  goon*    Powys  ann  Gold  ad 

idem. 

Powell  %  fain,  CDat  tlje  9utljo?ities  citen  b\>  Darnell 
toerc  ffoon,  ann  tljat  iautljo?ities  are  flriSIp  to  be  taken, 
ann  tbat  no  neto  p?aaices  can  alter  tl)e  lato,  fo?  tljat  is 
onlv  to  be  cbangen  bp  aa  of  parliament  -,  tlje  3ut()o?itp  of 
a  €)erbant  of  a  <^eneral  Eeceiber,  tobo  is  to  tranfaa  all 
CbingS  fo?  Ijis  99after,  noes  not  ertenn  fo  far  as  tbat  tljep 
can  take  anp  Cbinn;  but  ^onep ;  ann  'ttoouin  be  mifcbie= 
uous  to  put  g&aflers  fo  far  into  tlje  Potoer  of  tljc  ^erbant, 
%  no  not  noubt,  but  tlje  eerbant,  in  our  Cafe,  Ijan  often 
teceibcn  ,^onep  ann  Botes  fo?  ijis  fatter,  ann  gabc  Ee- 
I  ceipts 
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cciptsi  fa?  tl)t  fame;  ann  3!  am  apt  to  bclictif,  3!  fljoiilti 
Ijauc  Ooue  tJje  fame  djinn;  Jje  DiD»  15ut  31  Ca  not  ta!^e  tljis 
to  be  C^attct  of  JLaiu,  luit  S?9att£r  onlj)  of  €l]it!cncc,  CiUlje- 
tljer  tfjiG  be  gooB  papment ;  to  M)kl)  Holt  aiiB  tlje  Court 
aiycecB,  aiiB  fo  a  nciu  tE:riaI  Uias  aluatoeli*  Cljeirc  luas  a 
Cafe  citeQ  Oeie  bp  Holt,  iuijicO  tua0  ciileo  upon  €t)iticncc  be-- 
tuicen  Dclvo  anU  GrcviU; 


MERCHANTS. 

Dli  Cofta  j«^  Cole.     Trin.   I  W.  6c  Mi 
|01c  DieU)  a  OBiU  cf  €.i*cfjann;e  upon  Sir  Nathan     c  i- ) 

Rowland  auB  (ilompanp  in  Oporto,  foi  looo  Mille  ^k'""-  272- 

ReesjUpon  tlje  6ti)  Of  Auguft,  papable  tfjirtp  DapjS 
after  ^igljt,  nuB  upon  tOe  i4tO  of  Auguft  tljc 

i\inn:  of  Portugal   IjaB  ICffeneB  tlje  Qalne  of  the  Mille  Rees 

20 1,  per  Cent,  fo  tfjat  it  U3ii0  impoHibJe  to  babe  i^otice^ 
€ijc  Ooiil  teas  pKfvUtcB  fo?  Acceptance,  toitO  tijc  aobancc 
of  20 1.  per  Cent.  Rowland  toao  teaBjj)  to  accept  auB  pap  at 
tbc  current  iHniue,  but  not  mitb  tije'SlBbance;  anB  tljcre-- 
fo?e  tljere  lua^  a  13?oteft  fo?  53on- acceptance ;  anB  anSaion 
tua0  b?oun:()t  aijainft  tfjc  2D?aU)cr. 

EulcB  bj)  Holt  C.  %  '^Ijat  tijerc  not  beinn;  Botice,  tfje 
'Bill  ougtjt  to  be  paiB  acco?Binn;  to  tbe  anticnt  Clalue  -,  fo?, 
tijc  l^inn:  cf  Portugal  map  not  alter  tljc  p?opertp  of  a  Sub= 
)eft  of  England:  AnB  t[jcrefo?e  tijijs  Cafe  Biffers  from  tlje 
€afe  of  mircB  ^^onics  in  Davis's  Reports  j  fo?  tljere  tf)e  Zl= 
tcrntion  load  bp  tbe  Einn:  of  England,  tuljo  ba^  fuclj  a  I5?e= 
roijatibe,  anB  tljig  fljnil  binB  IjiiS  oton  €)Ub|eg0.  Jn  tl)is 
Cafe  be  nlfo  bciB  tbc  p?otca  to  be  an  Cbinence  prima  faae, 
tbat  tbe  03111  taao  net  accepteB ;  auB  futficient  to  put  tbe 
13?oof  on  tbe  ctber  ^ioe* 

Jefferies  ^jerjiis  Legend ra.     Mich.  ^  W.  6«:  M. 

NARR.  on  Cafe,  (Upon  a  ]po\if:v  of  aifurancc  on  a  %l]i^     ( 2.  ) 
CalleB  tbe  Olive-Branch,  froai  London  tO  Naples  ,•  auD  'Si^^^-S'^- 

fet!5'  fo?tb  tbe  poUcp  m  hsc  verba,  by  uibtcb  tbe  @)bip  UJajS 

6  G  .        mp 
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(3.) 

1  Show-  334. 


tuarraiiteu  to  Depart  Uiftlj  ConUop ;  iinti  niicr^,  tf)at  ficing 

loaBen  DCpacteH  from  London  tOUJarUSl  Naples,  cum  &  fub 

prsiidio  navis  guerrin^i  €{jat  aftertuarti0  flje  iMflss  tafeeu  at 
®ra,  anti  loff*    Non  AiTumpik  pIcaUcB* 

IJitrp  fiiiDS,  €!jat  tlje  DcfcjiDant  fiffiicn  t!jc  Policp 
proutrtljat  ti)c  S>ljip  ucpartco  toitlj  Connoi)^  tijat  tlje  ^fjip 
uia.G  fcparatcn  from  tijc  CoiiUop,  bp  etrefsi  of  mcntlKt  in 
tfjc  Downs;  tljat  fljc  iua0  ri?incu  into  Foy ;  tljnt  ilje  (lunit^ 
iitn;  fo2  ConDov)  nio  nftcrtoarns  go  out,  r rpcftuiff  to  meet 
tfjc  Conl)OiJ,  fuppofcn  to  lie  comino;  from  1  orbayi  tfjat  tfjc 
2il{inn  loas^Mir,  tijat  t!jc  Conljop  tuass  not  come  up;  tIjat 
tlje  coulD  not  return,  tljat  flje  faileD  on  3  tfjat  aftetUiarUsi, 
ten  lenijues  off  fljc  luas  taken  lip  a  French  i^an  of  QlEar* 

Holt  €♦  J*  DcnicO  tl)C  dafe  of  Hind  anU  Knightley  to  be 

laiu;  tfjat  'tluas  I5art  of  tlje  agreement,  anU  if  not  fulfil-- 
icQ,  m'B  Initiate  tOe  \po\kv.  TSut  Ijc  faiD,  tIjat  Deccffit  onlp 
fiirnifies  a  Departure  from  London  in  tfjat  ^lopriijcj  anti 
fuppofe  fje  noes  Bepart,  ann  iis  at  ^ea,  tlje  e:iopao;e  fs  lie= 
n;un :  Jf  tlje  €)eparation  Ijati  been  iw  if  raun,  'tUscre  fome-- 
tufjat;  but  Ijerc  tfje  Separation  10  bp  @)tref£i  of  dleatfjer* 
€)uppofe  tlje  Chatter  Ijan  commtttetJ  Xarretrj),  tlje  Infurers 
are  liable  3  if  pou  intend  Ijc  fljouiu  go  tlje  Qopaffc  toit& 
Ccnbop,  juou  mult  mafec  tlje  agreement  fo* 

Gregory :  Cljerc  10  no  $?5anncr  of  fault  in  tbe  plaintiff  ^ 
luljen  tljeaelTcI  teas  once  gone  to  €;ea  tnitl)  Conbop,  'ttoas 
not  in  tlje  Jplaintiff '0  potuer  to  no  mo?e* 

Eyres:  J  take  it,  tljc  leaning  10,  Cljat  flje  fljoult!  ffu 
out  luitlj  ConboD,  anti  fo  continue  tnitl)  Ijim  to  tbe  €nn  of 
tlje  Clopase,  tuitfjout  anp  Default  in  Ijim;  anD  tfje  Special 
(Llemici  ijatlj  founn  no  ^Default  in  fjinu     Jubijment  pro 

Quer',  Dolbcn  abfente  lie  confentientc. 

Wynne  'verfas  Fellowes.     Mich.  3  W.  &:  M. 

NARR.  en  dett  fur  Charter  partie,  bp  tlje  paintiff  a0 
Crecuto?  of  Wynne  tlje  C?9a(ter,  in  toljicl)  tljc  Defen= 
tiant  ann  otljer  jfrein:fjto?0  cobenaut,  tljat  tlje  S^fjip  fl)oulD 
go  ann  return  Ijomc  luitljin  tbielbe  ^ontljs,  periculis  ma- 
rium  cxceptis,  aub  tljc  SBnUtt  Iuarrant0,  tljat  tlje  Sbip  at 
Ijer  departure  fljouin  be  (trong,  toell,  ann  fufficientlp  fur^ 
tu'fl)cn  toitlj  a  looat  ann  ii5ecefrarie0,  ann  mann'n  ioitlj  Ijiub 
felf,  ann  eigljt  .^en  ann  a  nsop  3  ftiljicl),  0?  a0  manp  as 
fijouin  be  neceffarp,  fljouin  at  all  Cime0  conbenient  be 
itanp  to  fccbe  tuitO  tlje  Xoat  nuring  tbc  2Jopage  3  ann  tlje 
I  pain^ 
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Plaintiff  auD  tljc  ©cfcunnnt  cncfj  Ijinu  tfjcniCcUjcjs  in 
loool.  to  tf)c  otfjcr,  fo>  pccfo?mnnce. 

Clje  Iplaintiff  nftlijns  fo?  'B^cndj,  tljat  tfje  S^Ijip  ticpart= 
cti  ftom  t(jc  Ihames,  &c.  tjiljat  tfje  .^nftcc  DicD  in  tljc 
^opap  nt  fit  33ontOs  cnU,  nnU  tljnt  it  niD  not  return 
luittin  tljc  tiurinc  ^^ontO0,  tJjo'  tfje  Danffcrsi  of  tljc  g>casi 
Cin  not  Ijinticr,  &c. 

Clje  Drfcnoant  pkdM,  tlyat  tijc  @)ljip  luas,  nt  (jcr  'Dt- 
parturc,  mnnifD  iwitlj  tljc  Q^iificr,  fcucn  93cn,  anD  a  Xop, 

nnU  tfjat  tijC  0ijip  fai'icD  to  Madeira,  t()e  Canaries  anU  Ja- 
maica, anD  fljc  licinry  tijcre,  fir  of  tIjc  €)eamcn  in  tIjc  fame 
BtM  at  fjer  Departure,  left  tfjc  @>crl)ice  of  tljc  fain  g)Ijip, 
anti  tljat  tfje  Q9aSer  tiio  not  p^ouiDc  otljcr  €)eaman  to  fcrlic 
in  tfje  faia  Oclfcl  anU  Clouaue,  anD  tijat  ob  defeaum  inde^ 
fbe  lap  Ur  ^^ontiJ5  at  Jamaica,  anU  coulD  not  return  infra 

1 2  Menfcs  ,•  i^t  hoc  paratus  eft  vcriricare.     Plaintiff  Deuutrg* 

Holt  €♦  %  Cooh  Crccption  to  tlje  pica,  tf)at  it  5iD  not 
nllctiije  tljat  tijcp  ijan  Bone  tijeir  part;  tl)at  tljep  Ijao  loaneD 
tljc  g-ijip,  0^  DifcfjargcD  Ijcr  at  Jamaica,  0?  tfjat  tijcp  Ijan 
tiifmiffcD  ijer,  anti  ijiuen  0pn$  fo?  Ijer  €^aiiino:;  anD  i)ec 
Demurrage  tijere  luajs  upon  £Dccafion  of  dOant  of  g^eamen, 
auD  citeD  3  Cro.  194.  nno  Fiiz.  tit.  Debtj  anD  at  la(t  JuDg^ 
ment  tuao  giuen  foj  tljc  plaintiff,  upon  tljio  Ueafon  per 

tor.  Cur'. 

Hereford  and  Powell.     Mich.  7  W.  j. 

IC  toa^  ruIcD  bp  Holt  c.  31*  Cljat  luljcrc  a  ifaso?  at  tlje  (4) 
Canaries  Dcfcrijes  £^Qntv  fo?  jfa8oiage,  Ijc  cannot  b?ing  ^°'"  '49- 
an  ^ffion  fo>  Ijie  jfa8o>an:e,  unlef0  tlje  principal  refufe  to 
come  to  account  •,  anD  if  it  appears  tljat  tlje  jfaao?  Ijatlj 
^onep  in  \)is  f^anDd,  Ijc  map  Detain,  anD  cannot  b^ing  an 
Siaion  fo?  Iji0  jfaao^ngCj  but  if  Ije  mere  DiceacD  to  Mth  all 
tlje  p?oDuce  of  tlje  aouenturc  in  QHines,  (as  Ijere)  tljcn  Ije 
map  b?ino:  an  aaicn  fa?  Ijis  jfafto^age  anD  pains,  becaufe 
l)c  cannot  Detain,  anD  Ijatlj  no  otljcr  EcmeDp.    Quod  nota. 

Mikes  'verfus  Caly.     Pafch.   iz  W.  3. 

IB  Cafe,  tlje  Plaintiff  DecIarcD,  tljat  Ijc  tuas  poirelfcD  of    (  5.  ) 
a  ^Ijip  reaDp  fo?  a  (Ilopaije  to  America,  iping  in  tlje  cafes  w.  5. 
J)arbour  of  B.  anD  teas  reaDp  to  fet  eail  tlje  firlt  fair  5^''  ^=- 
MlinD ;  tljat  tl)c  DefcnDant  entercD  upon  Ijis  poffcmon, 

anD 
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nnt!  m'firpittcu  tljc  Co?n  tcitlj  tofjic!)  tijc  ^f)ip  m$  tuiQWX}, 
lufjri-cln'  Ijc  !cia  Iji'fi  ^lopnge,  to  IjijS  Dnmagc,  &c. 

pica  iya0,  tljat  tlje  fniD  B.  is  nil  anticnt  ')6o?oun;!)  fo?  fc- 
ucral  !;uiiD:c53 1'cars  &p  fiicfj  a  Bamc,  anti  aftcc  inco?po= 
tatcti  Op  lcmi-0  patent  bp  anotljcc  j^amc;  tijat  Cimc  out 
of  $?5inQ  tfjcrc  luass  an  anticnt  Court  in  ttjc  Xo^oufflj  fo? 
acauniftration  of  Safticc,  &c.  Cljat  tijc  Corporation, 
^inic  luijcrccf,  &c.  ufcD  to  rcpnii*  anti  maintain  tfjc  Courts 
Ipoufc  at  tijcii*  Cijargc  -,  anD  in  Confinei-ntion  tljcrcof  t!}ci> 
InX)  Cimc,  &c.  to  nuic!}-a  €)acU  fc|  all  Corn  tijat  teas  foia 
in  tijat  Ocorougf),  (in  tijc  Bmm  of  €oil,)  h\j  anp,  not  3n= 
!)ab!tunt,  0?  free  of  tlje  Corporation*  Cljat  tljc  Corn  in 
t(3C  piaintiff' 6  €fjip  mas  bouffljt  hv  Pcrfons  not  Jnijalii-- 
tant?,  &c.  auB  put  on  faoarB  iuitijaut  papina;  Coii,  ant!  a 
Prf^ciiption  for  iDiRruininn;  in  Cafe  of  EefalVtl  toas  laio- 
tljat  tOc  DcfcnDant  luas  loaiiiff  appointcn  hv  tlje  €oft3n 
as  t!)cir  Iraiiiff  tp  £(Hritinij  lUiDr c  tijcir  Common  %tcil ; 
anti  upon  DcnianQ  ann  Eefufal  tJiftraineti  t^e  Corn  for  tijc 
Cafe  of  tije  Corporation,  pica  uias  affreen  to  he  ban, 
cijicfli)  for  tIjat  it  luas  not  Iain,  tIjat  it  luas  a  Corporation 
Cimc  out  of  ^inu.   i  Infl.  1 14. 

Per  Cur' :  Plaintiff  Ijati  Judgment  -,  auti  per  Holt  C*  % 
Cije  ?0affer  of  a  @4)ip  is  in  mnnp  EefpcSS  fuable,  anQ 
map  fue  in  Cfjinffsi  concctninD:  t!jc  ^{jip,  as  tocll  as  tlje 
©Ujnett  3nti  tIjc  2DefenT!ant  miijljt  Ijabc  €itle  to  tije 
€»ootis  lip  ©aie,  or  Confignment  bp  tije  2)luncr0,  but  tijat 
oufiijt  to  (jaijc  been  pieatJcti ;  ann  iDijat  tije  Chaffer  recovers 
in  tljis  asion  id  to  t!jc  Ofe  of  tlje  ©toners,  ann  tije  {59a= 
ficr  map  brinn;  an  asion  againft  anp  Q3crcljant  for  Ireiffljt 
in  Ijis  oton  Bamc;  but  quatenus  gaffer,  fje  cannot  bring 
Cro'ocr  for  tIjc  ^bip,  but  fje  map  ijabc  Cafe,  if  b^  a  eei-- 
fure  of  tije  ®!jip  be  be  ijincrfli  of  Ijis  2ilcpa!if,  as  ijcre  5 
ant!  lubat  is  tafccn  from  bint  in  Relation  to  tfje  S^jjip,  be 
fljall  babe  Cafe  or  ^refpafss  for  it^  at  Ijis  Cieaion,  luitlj 
tijis  Difference,  tbat  if  be  brinn;  ■Crcfpafs  be  mud  declare 

upon  l)i0  PoITefiiOn*    Et  per  totam  Cur  Jud'  pro  Qucr'. 

i-rin.i^w.5.  Holt  c,  S'*  "Si  a  €)bip  pes  jfreigbt  of  an  outtoam 
4osr&c"''  ^iopage,  tbc  @>eamcn  fljal!  babe  tbeir  toboic  ^aijes  cuti 
but  if  at  tbeic  Eeturn  tbc  S)i)ip  be  taljen,  or  otijer  i^ifcbief 
bappcn,  toberebp  tbc  fiJopoffe  bometuarn  is  loff,  tfjcp  fijaU 
bane  but  baif  UlUQt^  fo?  tbc  Cimc  tbep  lucre  in  ^arbour 
abroan, 

I  Bates 
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Bates  ^erfus  Grabham  ^  ai\  December  ^,  17OJ, 
Coram  Holt  C.  J.  at  Nifi  Prius. 

CASE,  on  a  I3olicj) of  Jnfiicancc*    €rje  Cafe  tnais,  ^?.     .  , 
Crifp  beinij  at  t6e  Weft- Indies,  fent  a  Letter  to  Bates  .S.Ik  444, 

to  enfute  t^ooHis  on  tfje  Mary  (Sallev,  Captain  A.  Hill  Com^  445. 
manner,  at  London.  Bates  cattieb  tfje  letter  to  Stubbs, 
toljo  tD?it  policies,  anO  Ije  bp  99iffafte  maoe  tfje  Jnfurancc 
on  tlje  Mary,  Captain  Haflewood  Commanner,  &c.  tlje  2?e= 
fennant  fubfcrilieD  tijis  Policp,  Cfje  Mary  (gallep  tuao  lolf, 
nnD  tijen  Stubbs  appiieli  to  tlje  Jnfurers  to  confent  to  altcc 
tije  Policp ;  to  tuljiclj  tljep  agreet!,  anD  tfje  Cpiffiitte  luas 
nienoet!.  Z\t  tuas  objeseo  at  tfje  Criai,  tfjat  tfje  Mary  tuajs 
a  ftouter  Sijip  tfjan  tfje  Mary  (gallep,  nnO  tfjat  tfje  IJnfucerd 
oufffjt  to  fjaDe  an  Jncreafe  of  Premium  fo?  tfje  Alteration* 

OSut  Holt  C.  31*  fjelD,  tljat  tfje  aaion  tuell  lap,  ano  tfjat 
tfjc  Q^iftafee  miijfjt  l)e  fct  riirbt,  ano  tfjat  Stubbs  iuasi  a  gooD 
dUtnefSi  anti  fje  citeo  tfjis  Cafe,  lufjicfj  fjappenen  U)f)en 
Pemberton  tuaiS  Cfjief  IJuftice ;  An  3!nfurance  toas  mane  from 

Archangel  tO  tfje  Downs,  anO  from  tfje  Downs  tO  Leghorn, 

ijut  tfjere  tuas  a  parof  agreement  at  tfje  fame  €ime,  tfjat 
tfje  Policp  fboulD  not  commence  'tiff  tfje  g^fjip  came  to  fucfj 
a  Place;  anO  it  iua<3  fjefo,  tfjat  tfje  parol  agcecment  fljouin 
aboin  tfje  mriting* 

Bond  'verftis  Gonfales.     February  14,    1704. 

Ca  S)  C  upon  a  poficp,  to  infure  tfje  William  (jjaffep 
from  Bremen  tO  London,  warranted  to  depart  with  Con-      (  7.  ) 

voy.  (ifje  ©altep  fet  faif  from  Bremen,  unOer  Con^op  of  a  -  saik  445 
Dutch  ^an  of  JKlar  to  tljc  Elb,  tobere  tf)ep  tnere  joineti  bv 
ttoo  otfjer  Dutch  ^en  of  2I(ar;  tfjence  tljepfaifeo  to  tljeTexei, 
U)t)ere  tljcp  founti  a  ®quari?on  of  Englifh  ^en  of  CUar,  anU 
an  Aomir'al ;  after  a  ©tap  of  nine  COcef^s,  tfjep  fet  out 
from  tfje  Texel.  -C&e  (jpalfep  toas  feparateO  in  a  Sto?m, 
ano  taUcn  bv  a  French  pnua'teer,  taUen  again  h^  a  Dutch 
p?ibatcer,  ano  paio  80 1,  ^albage* 

ano  bp  Holt  C*  3!*  tufcn,  tfjat  tfje  aopage  ougfjt  to  be 
accoioing  to  Ofarje-,  ano  tfjat  tfjeir  going  to  tlje  Elb,  tf)ougfj 
infaa  out  of  tfje  saap,  iuas  no  Debiation^  fo?  'tiff  after 
ttje^ear  1703,  tfjere  luajs  no.Conbop  fo?  £)ljip£)  Oireaip  from 

Bremen  tO  London. 

Cbe  Plaintiff  bao  a  aerbicf. 

6  D  Grave 
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Grave  'verfus  Sir  Charles  Hedges.     Mich.  5  Ann. 

(8.)     ^l~'i|)ere  tDCue  fei)eral  part=oti)ner0  of  a  ©Ijip,  aiiu  mo(! 

^a?f''n[''w      ^     ''^  ^^^^"^  ^^"^^  nsrefti  ano  Bcfirous  to  feno  tije  %U^ 

sTa  by"a  Sen-  tipoii  fl  ^Icpnge,  Ijut  ttDO  0?  tl)?cc  of  tijc  part^otuncto  teoum 

lence  in  the  nQt  coiifeiit  to  it,  t(jercf02C  tfjffe  UjIjo  tufrc  fo?  fcnDinff  out 

fn'dloft'Tf    tlje  ^W  5i0  fti^  I"  t^Jf'  ao'iiiraltp  to  compel  tijofe  Usijo  iuere 

the  Part-     uniDillinii,  faciiin;  tlje  fmullcft  c?  felueft  lu  iStsnilicr,  to  aijcee 

owneisthat  ant!  coitfeitt  to  tf)c  Clouiise;  lufjiclj  €)02t  of  ^tut  iis  ijcrj? 

fcndinfout  iifual  in  tijat  Court*    aim  in  tljc  aomiraltp  tijcp  matic  a 

the  Ship      Sentence  H}|)ci'Cb)>  tijcp  tucre  fo?ceti  to  ronfrnt,  but  UiD  nifa 

fowcd  to'iul'  ^'^"^^  f^J^  part=oU)nct5  toljo  tocre  fo?  tlje  filopagc,  to  0iuc 

in  the  Ad-    nn  :jn(lrumcnt  of  aiTurancc  fo?  tlje  fafe  Ertiiru  of  tfje  fe^^fjip 

miraity.      f^-^jni  fljc  Cloj^agc,  to  tfjc  tiiffcntiii^j  part=otuncr6,  uiljiclj, 

It  fccme,  10  tijc  common  Coutfc  on  tfjcfe  ^Dccafions*    3!t 

IjnppcneU  tljat  tfje  €)l)ip  lunS  loff  in  tjc  Oopap,  anti  t&e 

19art-otoncv0,  iBljoIjati  tIjc  SlTurancc,  fueli  in  tfje  acmiraitp 

Couit  upon  it,  ann  ijan  a  g^rntcncc  t^et'c,  anD  tuti-c  to  ijaiie 

Crccution:  Sinn  note  a  (potion  toais  ma5c  fo?  a  p^oijibi- 

tion  to  tlje  Court  of  anmiraltp,  fo?  tljat  tfjis  tuas  a  Con-- 

traa  0?  aiTurance  mane  upon  Lann,  toijcreof  tlje  anmicaltp 

Court  can  IjaDe  no  Conufance  bp  tlje  €'tatute  of  R.  2. 

Holt  C.  3!*  -It  is  Vierp  Ijarn  tljat  Uie  fljouin  intetpofe,  tuljeit 
j)ou  tocre  t&e  perfons  tljat  fojcen  t&efc  lp)coplc  to  confent  to 
fenn  out  tljijj  Sljip,  ann  mane  ufe  of  tljis  Courfc  fo?  pout 
Curn ;  ann  note  vou  toouin  aboin  tlje  Pjoccenings. 

Powell  31*  €ljc  g)tatute  ij3  Itronff,  ann  Uie  tuill  Scat  €{■■ 
DilianiS  in  it* 


C9.) 


Grave  <verfus  Sir  Charles  Hedges.     Pafch.  6  Ann. 

NOCC,  tljat  tljiis  Cafe  tnag  tlji0  Dap  mobcn  ao:ain; 
ann  it  appearen  tljere  teas  no  Sentence  in  tlje  Court 
of  anmiraltp  jjiuen  ajjainft  tlje  J^laintiff,  cnlp  a  Citation, 
iDfjicS  igi  in  tlje  Mature  of  a  mean  Piocefs  Ijere ;  tljcrcfo?e 
tlje  Court  in  tW  Cafe  nin  agree,  tljat  tljep  migljt  p?occen 
ijcloto  to  Sentence,  but  to  flap  Crecution  'till  tlje  fatter 
toa0  neterminen  in  tljis  Court,  ann  let  tlje  Defennant  fljeai 
Caufe  t^e  Ogesinning  of  ncrt  €crm  toljp  a  pjoljibition  fl)ouin 
not  be  granten* 

2  Grave 
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Grave  njerfus  Sir  Charles  Hedges. 

T^3I®  Cafe  tuas  mctjen  again,  ant  argucn  bp  "Dy.  rj , 
Lane,  fo?  a  Confiiitation,  ann  Ijc  faiD,  tijc  Statutes 
13  R.  2. 5.  anu  15  R.  2»  3.  uierc  onl^  to  contrciil  tfjc  ijccat 
3!iirii5tJiaion  tobiclj  tlje  anmiraitp  ufiirpeD,  ano  to  rc(lo?c  tJje 
fame  acco^oing  to  tfje  JLaius  of  oicron,  tuljiclj  lucre  tlje  fame 
toitlj  tfje  Rhodian  anti  Roman  latDS*  Cijcfc  OSonH^  are 
ajs  ffoon  a0  tljofe  tijc  ^oniiraltp  talics  from  jp^iuateers  5 
ano  tljcfe  statute's  meant  no  moje,  tijan  tijat  me  fijouiri  not 
meHtJlc  tuitlj  Common  Inlu  ^attcr^  -,  Uic  map,  notiuit&iTanti^ 
inn;  tijofe  ©tatutc^,  tal^e  i3onti0  fo?  anp  COinrr  toncijiniy 
$|5antimc  Affairs  ^  anti  lue  can  arreft  n  «Mjip  no  luijcrc  but 

\\\  a  EiDCr,  UlljiClj  Is  infra  corpus  comiranis.     "eTfjigi   {^  \m\y 

beneficial  fo^  l^abiijation,  ann  is  tlje  ufnal  tdlap*  3ff  tf}C 
Si9a)c?ft}.J  of  x\)Z  li)art=otoncr0  agree  to  fenu  a  @Ijip  on  a 
dopage,  ann  tlje  Eeft  mfagree,  uniefjs  tijcir  Ecafong  be 
goon,  of  ft3l)icfj  tlje  Court  of  anmiraltp  is  Junge,  tljen,  if 
tlje  €)I)ip  ijoegi  out  againa  tlje  Confent  of  tteo  01  t&^ce  of 
tlje  part=oiuner0,  tijofe  tfjat  nilTent  arc  to  ijatje  no  profit  of 
tlje  (Llopage  -,  but  if  tfjc  s^ljip  be  loft,  tijcn  tljofe  tfjat  fent 
Ijer  are  to  pap  tljofe  t^at  nifagree  fo?  tljctr  jLcfs, 

Holt  C*  3i*  Declare  in  a  Olleeli  on  tlje  Pioljibi'tion,  ann 
tlje  fatter  fljall  be  Ijearn  on  iDcmurrcr* 

Mifnomer.     ^CC  Name. 


MONEY. 

Dixon  ^erfus  Willoughs.     Mich.  8  W.  5. 

CASE  upon  four  fcbcral"  p^omffciES;  hernia  fo?  tlje  (  i, ) 
Plaintiff,  ann  entire  damages*  Jt  toas  moucn  2Saik.445. 
in  arreit  of  Jungment,  tljat  one  of  tljc  p?omifes 
toas  ill  lain,  viz.  tljat  luljercas  tlje  Dcfenoaat  Vaad 
innebten  to  Ijim  in  13I.  los.  fo?  nine  Guineas  Ije  p^omtrcn 
to  pap,  &c.  ann  faps  not  nine  ©uinead  ad  valorem,  &c.  ajs 
Se  ougljt,  tlje  Claluc  being  not  nfcertainen  bp  proclamation* 

Per  Holt  C*  % 

iff. 
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Latch. 84.         iff,  3n|>  Pitct  of  $^oncp  coinfD  at  t&e  a3iiit,  is  of  Oa- 

PoihlY'^'  i"^  ^!^  J^  ^^^'''^^  ^  p?opo?tion  to  otljct  Curtent  ^onep,  aim 
cro.  Car.'     tljat  tDit&out  p^oclnuiatioiu 

5' 5-  ztiijP,  Cberc  ace  (Siiineasi  of  40  s.  a^picce,  aiiD  fo  luc  tuill 

5Mod*67;.  inteim'  tijefe  ioetc,  aim  t()at  tlje  Plaintiff  m$  fatigfien  t!)e 

LutW.  487,      Ecft . 

tSik  9  22      s^Jl'j  ^6at  it  tua0  not  necclTarp  to  kt  fo^tfj  tfjc  ii^umbcc 
15.      '  **  of  (Guineas,  fo?  in  an  Indebitatus  Aflumpfit  tt)e  ConfiiJEcatioit 

Comb'  'sj:  ^^  ^"'?  ^^^  f''?^^'  ^"^  ^^^^  '^  ^*^^  "^^  ^  ^^^^  ^?  XonQ,  &c. 
s.  c. 

GreggV  C^.     Pafch.  5  Ann. 

(2.)  A  B  Siaion  tuas  b?oufff)t  bp  an  €j:ecuto?  fo?  ^onep  Hue 
2  saik.  596,  i\  to  Ijis  Ccftato?,  ano  it  ma^  niolJCH  to  b^inff  fo  muc& 
597-  c^onej>  into  Court,  but  HcnicO* 

anO  Holt  €.  3*  fain,  3\n  an  ^afion  b^ouuljt  bp  one  tnljo 
is  Slliminiftrato?,  tlje  SDefentiant  cannot  b^ino:  f^onep  into 
Court,  bccaufe  tlje  $Himini(fcato?  is  not  bp  lato  to  pa? 
€o(!s(*  3n  a  Quantum  meruit,  b^inffinff  (^oncp  into  tlje 
Court  Ijasbeen  rcfufeli;  ann  at  anotljec  Cime  alloiocD:  3ii 
Kcplcuin,  t(je  Defenoant  auotog  fo?  Kent,  ant  tije  Plain* 
tiff  luaj3  atiniitteti  to  b?ino:  it  into  Court*  aim  in  Oebt  fo| 
Eent,  it  tua0  moljen  to  b?inD:  fo  muclj  into  Court* 

TBut  Holt  C,  31*  tijouffljt  it  ijatH,  ann  fain  fje  remcmb?eli 

tlje  05eginninfl;  of  tljcfc  potions,  tlje  firtt  Uiais  to  b?inff  in 

P?incipal  ano  Jntereff  upon  al5oim;  after  tl)at  it  came  to 

Mod.caf.     an  Indcbitat'  Aflumpfit:  3!t  !)asi  bttix  Houe  in  asion  of  Debt 

55,101.153.  fo^  i^cnt,  but  not  fo  freelp;  toe  Ho  it  in  ^fcSment  on  a 

£peciai  Kcafon,  viz.  becaufe  t&at  asion  fubfiffsi  entirely 

upon  tlje  i^ulc0  of  tlje  Court*    3In  Sl^ebt  upon  05onO,  tlje 

Drfeimant  muff  b?inQ;  in  tl)e  tnljole  penalt?,  0?  tlje  Court 

toill  not  ffap  p?ocecninsi0i* 

%tt  tlje  Cafe  of  St.  Leiger  Sjetfuis  Pope,  unCer  €itle 

Pleadings. 
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Nightingale  &  al'  njerfus  Bridges.  Hill,  i  W.  &  M. 

THoHCl*  nnti  CoilDCVflOn  dc  bonis  &  catallis  feqiient',  C  i-  ) 
viz.  de  una  Nave,  vocat'  CljC  JmilCfi  f  rigat,  one-  '  Show.ijj, 
ris  cent'  &  trigint'  doliorum,  decern  bombardis,  an- 
glicc  (SlinS,ciim  omnibus  armament' apparat'jtorraen- 
tis',  vclis,  funibus,  munitionibus,  proviiionibus,  fcloppis,  cymbisj 
&  aliis  fuppeditamentis  eidem  navi  fpcdan'  five  pertinen',  ac  etiam 
diicent'  &   diiodecim   ponder'  librat'  cibi  vocat',  &c.  Non  cul' 

plcnlictJ. 

Cije  %i\KV  finti  tljat  Car.  2.  bp  lEttrriS  Ipntcnt,  anno  regni 
fui  24,  to  tijC  Royal  African  Com.pany  (befno:  a  XoUp  Co?pa» 

rnte)  niD  gi-aiit  to  tfjcni  nil  tIjc  Eegions,  Coiuitn'c0,  &c. 
bCginninn;  nt  tlje  }^0?t  of  Sally  in  South-Barbary  intlufibc, 
anO  Cttcnninn;  from  tljCnCC  to  Cape  de  bona  Hfperanza  inclu= 

fibc,  iuiti)  all  tljc  Jflaiios  neat  aujoininn:  to  tOofe  Coaflfs, 
&c.  ano  all  Po'ts,  ^arbour?,  &c.  to  Ijcin  to  tfjcm  antJ 
tljeit  ^iiccc{ro?0,  from  tije  makino;  of  tIjc  Cain  letters  li?a= 
tent  fo?  tlje  Cccm  of  1 000  ^eare,  anD  grants  licence  to 
tijem  anu  no  others,  to  fcnti  Siljipp,  &c.  ann  to  fjabe  all 
^ines  of  <SolD  anu  %\\\Mt  tljere,  &c.  anO  t&e  tuljolc  ano 
onlp  libcttp  of  Crane  tljere ;  anp  iLatu  0?  Statute  to  tlje 
contrary  nottoitbdantiing  ^  anti  none  otljec  of  Ijis  ^aieffp'js 
€)Ub|ea0  to  frequent  0?  trane  \\\  tljofe  Places,  &c.  p?oljilU' 
tinij  anp  to  Crane  tljere,  unlefs  bp  Licence,  tinner  pain  of 
out  Jnniiynation,  ann  3mp?ifonnient  of  tijcir  'Bonies  nurinir 
our  pieafure,  ann  tbe  jFo?feiturc  ann  Lofs  botlj  of  ©Ijips 
ann  ®oons,  &c.  luitlj  poUicr  to  enter,  fearclj  ann  feijc 
^'IjipS  ann  eoons,  &c.  one  @oietp  of  tlje  JFojfeiture  to  tlje 
l^inff,  tlje  ctljer  to  tlje  Companp-,  it  alfo  ercffs  a  Court  of 
3funicature,  to  Ijaue  €onufance  ann  potuet  to  Ijear  ann  ne= 
termine  all  Cafes  of  jro?feiture  ann  eci?ure  fo?  tranino:  tlji- 
tber*  Clje  lurp  finn  further,  4  September  1684,  tlje  Com-- 
panp  fftanten  a  Connniftton  unner  tljeir  %zd\  to  one  John 
Laftali,  reciting  tlje  (55?ants  ann  PotuerS  of  tljeir  fain  Cljar* 
ter,  to  commann  Ijim  Captain  of  tlje  Orange-Tree  Jfrigat, 
ann  all  fubo^ninate  Officers  ann  teamen,  to  fei?e  all  S)ljips 
traning,  &c.  ann  tubatfoeber  tbev  tafec  in  tljeir  outtuarn 
bounn  Oopajje,  tljep  arc  to  carrp^to  Laun  fafe,  ann  tljere 

6E  to 
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(2.) 

Skin.  334, 
3<fi. 


to  DcIiUcL-  tOcmto  tl)t  ajyent  nnn Council  of f aSO20, tf)erc  to 
tie  p^occcneo  fiuninft  in  tlje  Court  of  3timiriilt)'  tf)erc  cftablifljco* 
Cljfit  John  Bridges  t\)t  Defcnnniit  m&  OflC  Of  tfjc  ©fficctfi  in 
t\)Z  @l}ip  CnlieD  tijC  Orange-Tree  at  tljc  Cime  Of  fettlnff  OUty 
niiD  at  tijc  Cime  of  \mUii\s  t!je  faiD  Comniinjon.  Cijat 
tlje  28  February  1693,  tljc  ConipanjJ  manc  anotfjri'  €oni= 

rnifllon  to   Henry  Nurfe,  James  Huler,  W.  S.  anti  R.  W.  01 

nnp  ttwo  of  tljcm,  recitino;  tljc  pciuci*  of  tljeic  Cljartcr,  DiS 
£onftitute  nnti  appoint  tfjem  Iimts  of  tIjc  amniraltp  tI)nT, 
nnH  to  wcute  tljofe  Poiaere  acco^ninij  to  fuel)  Jnarusions 
a0  tfjcp  fijoulti  fcnn*  Cijat  John  Laftail,  bcfo^c  taiu'no:  of  tIjc 
pUvaUiff'G  8if)ip,  iiitn,  tijat  John  Bridges  aftcc  !)ia  "Dcati) 
luas  CcnunanCet  of  tljc  Orange-Tree  jrtigat;  t&nt  tlje  l?laiu= 
tiff  tcino:  CUinrr  of  tlje  @^i)ip  ann  C-ooDs  in  tIjc  Drclnrn-- 
tion,  tiio  trnnc  in  an  infiocl  ^cunttj^',  in  ann  luitij  tljcfc 
^Jjip£f  ant!  (SooDS,  to  certain  places  tcitljin  tije  Limitjs  of 
tljat  Companp  3  tIjat  John  Bridges  UiD  fei?e  anQ  cartj'  aluai) 
t!jc  piaintiff'0  Sljip  upon  tlje  biglj  ^ca,  in  Ijfs  outiuarb 
Isounn  fi:iopan;e,  anU  afteitoarnsi  carricti  tljem  to  t&e  f  ojt  of 

I,and   Corfe    ill   Africa   afO?efaiD,    HQmit  tljC  ©tiiil  Of  tlje 

Plaintiff,  ann  tljc  gaffer  ann  €^eamen*  Cljat  at  tlje  De-- 
fennant'fi  Snitance  tljere  m$  a  p^ocef^  in  tlje  fain  ianmi= 
raltp  dourt  nffainff  tljc  fain  €:!)ip  3  tljat  none  appearing  fo? 
Iber,  tljcre  tuas  a  Connemnation,  &c.  Sed  utrum  tlje  2?cfen= 
nant  be  guilt)),  ignorant,  &c.  Et  fi,  &c.  pro  quer',  Damages 

to  4300 1.  ann  Cods  to  2  1.  3  s.  4d.  &  fi  pro  Defend',  &c. 

3ungment  foi  tlje  plaintiff  bp  tljc  tuljole  Court*  Clje 
DefenSant  Ijan  no  €cunfel  to  argue  tljc  Special  Clerniff, 
tljouglj  it  uiad  obtaincn  bp  tljc  great  :j:mpo?tunitp  of  tlje 
liing'js  Counfcl  on  W  06clj'alf» 

Sands  ^erflis  Child  and  Lynch.   Pafch.  5  W.  &  M. 

ERror  upon  a  Jungmcut  in  an  Siaion  upon  tl)e  Cafe  upon 
tljc  statute  R.  2.  fo|  a  P?ofecution  in  tlje  Court  of 

Admiralty,  &c.  ann  a  ^pCCial  €Icrnia  toaS  fOUnn,  C&at  Sands 

tlje  Plaintiff,  among  otberss,  ban  freigbten  a  ^bip  fo?  a 
dlopage  to  Maderas,  ann  from  tbence  to  tbe  Eaft-indies,  to  a 
Place  tuitbin  tbe  patent  granten  to  tbe  Kart-India  Com^ 
panP3  ann  upon  tbiss  tbe  ir^efcnnants  complainen  to  tl}t 
£\ing  ann  Council  3  ann  upon  tbiis  tbcre  10  a  Piofecution  in 
tl)e  anmiraltp  Court  at  tbe  Jnltance  of  tbe  Dcfennants,  in 
feebaif  of  tbe  Company  3  ann  tljecc  tbe  @bip  10  put  unncc 
an  embargo,  ann  netaincn  'till  t&c  Plaintiff  toouin  giuc 
I  ©ecuritp 
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@crtir(tp  not  to  ffo  to  nnp  l^lact  luitljin  tlje  patent  to  tfjc 
Eaft-india  (iTompnnin  Cfjcp  foiinti  Child  to  be  12)?efitient 
of  tlje  Couipanp,  aim  Lynch  n  ^olicito?  o?  atto?nep  fot 
tf)e  €ompan));  aiin  tijat  Sands  bp  Ecafon  of  tU$  p^ofecu- 
tion  ban  loft  W  Govage,  to  iji'JS  Damaiye  of  20,000 1.  ann 
Jutiffmcnt  in  C.  B.  ibas  gii^cn  fa?  tlje  Plaintiff*  (Upon  t£r-- 
ro?  b^oiuTljt  in  B.  R.  tJjc  £lueftian  is,  if,  upon  tlji^  toljole 
fatter,  anp  Caufc  of  ^gicn  upon  tljc  Statute  appcaris  a- 
jjainft  tijc  DcfcnDants  f 

In  another  'Icrm.     Holt  C«  3[«   DCllDcrCtl   tfjC  EcfoUltion  Skin.  ;6n 

Of  tfje  Court  in  tfjis  Cafe,  anD  fain,  tfjat  tfjere  not  being 
nnp  Difncuitp  in  tijc  Cafe,  tijep  luoult)  not  ariyuc  it,  but 
tljep  lucre  all  of  £)pinion  tfjat  t()c  Jurujment  ougljt  to  be  af= 
firmcn  -,  fo?  Ijc  faio,  tOat  tljougl)  tlje  %mt  in  tfje  aomiraltp 
mas  not  aijainft  tljc  perfon,  pet  beino;  affainft  (ji0  €^ooog, 
accojuino:  to  tIjc  Courfc  of  p^oceeuinffS  tfjere,  tljis  is  a 
«^Hit  in  tIjc  anmiraltp  Un'tljin  tije  Statute.  SeconDlp, 
€!)at  tljouuD  tije  Defe'nBant  be  not  tlje  pattp  in  Court, 
pet  if  be  be  tlje  perfon  toljo  niouejs  tbe  <2)Uit,  ano  be  tl)C 
Caufc  cf  fuel)  Cbaruc  ano  Crcubie,  an  3aion  lie0  againit 
Ijinu  Xnit  tbe  main  Di'fi'icultp  of  tbe  Cafe  mag,  becaufc 
tlje  Plaintiff  toas  a  Ccnant  in  Common  of  tbefe  (g^oons, 
nnn  cf  tbe  ^i)W,  initb  otber  perfons ;  ann  tOat  tl)cv  being 
a  tilbing  perfonal,  tbep  ougbt  all  to  join  -,  ann  of  fucb  iDpi^ 
nion  luas  tbe  luljole  Court :  'But  \)t  faiD,  tbat  tljits  toas  but 
in  abatement,  ann  notljing  appears  luitbin  tbe  Reco^n  Uibicb 
abates  tbe  Plaint  -,  ann  if  it  biin  been  pleanen,  l)z  ougbt  to 
babe  aberren,  Quod  tempore  captionif,  ann  of  tbe  3aioit 
b^ougbt,  tbe  otber  Cenants  in  Common  lubo  ougbt  to  |oin 
toere  nlibe ;  fo?,  if  it  noes  not  appear  tbrp  tnere  alibe  at  tlje 
'€ime  of  tbe  asion  bjougfjt,  tbe  plaintiff  alone  migbt  babe 
tbe  Ciaion  bp  S5urbibO}fi)ip, 
€be  Slungmciit  uias  affirmen» 

Edgeberry  verjlis  Stephens. 

TfpC'  Lo?n  Coke  faps,  tbat  a  ^^onopoI)>,  tobicS  is  an  ( 3 ) 
allowance  bp  tbe  king's  »0?ant  to  anp  perfon  fo? tlje  I sliklli' 
©olcl5uPing  o|  Selling  of  anp  Cljing,  teff raining  all  otbers  5  inft. '.«..' 
of  tbat  iibertp,  lubicb  tbcp  ban  before  tbe  making  of  fucb  ^l  ^"^  ''^'' 
a  (S?ant,  is  againi!  tbe  ancient  ann  funnamenta!  EigbtS  of  I  jon."  53.'' 
tbis  lAingnom,  ann  \ioin  bp  tbe  Common  latu* 
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QBut  per  Holt  €♦  31*  ant  Pollexfen,  a  (S5?ant  Of  a  ^ono« 
polp  map  be  to  tl)z  firft  SnDcnto?  of  a  C^ino:,  bp  t&e  Stat. 
2  1  jac.  I.  anti  if  tl)c31ntiention  10  ncU)  tn  England,  a  Patent 
map  tie  ucantels  fo?  it,  tljouffb  t!je  €f)inff  luas  p?aa{feti  be= 
pono  <Sca  bcfo?C;  fo?  tlje  ©tatntc  fpeafes  of  netu  C9anu^ 
faaures  uiitijin  tbis  Eealm,  fo  tljat  if  t&ep  be  nciu  Ijcue,  it 
id  tuitfjin  tljcaa:  dnut&e  €)tatute  intenoeo  to  encournae 
nctu  DifcoDeciesi  ufcful  to  tlje  J^ingHom,  tcfjctfjct  Icarnen 
ant  acquitct  bp  S)tutip  0|  Craljei* 

J  saik.  445       3  ^ercljant  inclutefi  all  ®o?t0  of  Craters,  ad  tncll  a& 
Dyer  279.     ^ercljant-aotjenturergi*    Xp  Holt  C  31*    ano  m  tafee  Bo^ 

tice  of  tlje  Intos  of  .^ercfjantiS  tijat  ate  general,  ant  not 

of  particuKit  Gfagexs* 


MONTH. 

Woodward  and  Hamerfley.     Pafch.  4  W.  &  M. 


T 


Skin.  313.    f  I  "^  ]|)€  Ciuettion  tna0  upon  tlje  "Statute  of  i  w.  &  M. 

toljiclj  appoints  all  'Binjopjs,  &c.  to  take  tlje  ©atlj 

Diteaet  by  tljat  aa  faefo?e  tlje  firft  of  Auguft,  otIjet= 

toiCe  to  be  fufpenOct  ^  anO  if  tljep  oio  not  talie  tljem 

tnitljin  (ix  vT^onttJS,  to  be  accounteti  from  tlje  fain  firft  Dap 

of  Auguft,  tljcn  to  be  tcp^iuet  ipfo  fado,  &c.   a  ^an  pi?e= 

rents  to  tlje  CljUrclj  of  Burton  DalTet  in  tlje  Countp  of  War- 
wick, at  tlje  Ctpiration  of  fir  ^ontljis,  but  befo?e  tlje  €r^ 
piration  of  (ix  J^alenOar  S^ontljs ;  fo  if  tlje  fir  99ontl)6  in 
tlje  @)tatutc  taere  to  be  accountct  lialentiar  asontljs,  tjje 
C&urclj  tuas  plena  &  confulta,  &c.  Jf  tlje  iix  ^ontl)S  are  to 
be  accountct  acco^tino;  to  four  CSIlecfes  to  tlje  ^ontlj,  tljcn 
tlje  (Hljurclj  luass  uoio  bp  tljc  S^tatute,  becaufe  i^t  Jncum^ 
bent  Ijao  not  tafeen  tlje  ©atljs. 

Powis  3!*  Infiffeo  on  Catesby'js  Cafe  in  tbe  firtlj  Eepo?t, 
ant  tljc  Eule  tberc  tafeen,  tljat  luljere  tlje  €)ubiea  fatter 
of  tlje  ^ontlj  concerns  an  Ccclefiaftical  Iperfon,  tlje  Conv 
putation  fljall  be  accosting  to  t&eir  common  dlntcrftanting, 
to&icb  is  acco?ting  to  tlje  Jl\alentar* 

TSut  bp  Holt  C.  3!-  &  Curiam,  abfente  Gregory ;  Catesby'S 

Cafe  is  not  to  tljc  Purpofe ;  fo?  t^e  flueflion  tljere  uias 

upon  a  Depjiuation  ant  lapfcj  ant  tljis  toas  a  fatter 

I  confli^ 
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canftitutcD  ij^  tfje  Canon  Latn,  anU  teceiutti  h^  tije  Com- 
mon laft),  anD  heing  recciiieo  bp  out  laiu,  it  ougljt  to  be 
tcceibeu  acco?tiinn;  to  t!je  Conftruaion  of  tljcit  laiu,  lout 
in  out  Cafe,  tue  ate  upon  tljc  ConfftuSion  of  an  aa  of  Pat- 
liament,  Uiljicf)  outjijt  to  be  confttueb  acco^m'ng  to  out  iLatD* 
anD  as  to  %it  Thomas  Powis'si  arffumcut,  tijnt  tlje  battel- 
concctnjs  Ccclefiaffical  pcrfong,  ann  fo  tlje  Confttuaion 
ouffbt  to  be  acco^Dino;  to  tfjeit  Lato,  Holt  C.  3(.  fato,  toiti> 
in  tbe  M  tljete  iss  another  Claufe  fo?  jfelloiyjj  of  CoIIerycs?, 
tlje  tubicb  ate  not  €cc!efiafficai  Petfons,  anD  fljail  t(jc  iiic 
^ontljS  accounteD  fo?  tfjem  luitfjin  t|)i0  Claufe  be  lunac 
ftontljsj,  anti  bp  tlje  otljcc  Claufe  malcnDnc  ^outl)gf  Bo. 
Curia  advifari  vult.  osut  tljep  feeuicD  tipe  to  ffiiie  ^JuDtjment 
tljat  tbe  fit  ^^ontl)!S  fijall  be  accounteD  lunat  .^'ontlj0j 

auD  t!)C5)  DOUbteD,  Ibil.  Dolben  auD  Eyres,  of  Copley  aUD 
CoUins'fil'  Cafe. 

fluD  Holt  C.  :j*  fain,  tljat  tlji^  Cafe  alone  ffucfe  tnitb 
Ijim  i  anD  nctUiitljflanDinn:,  be  inclineD  fortiter  ut  fupra. 
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Andrew  NewportV  Cafe.     Pafch.  6  W.  &  M. 

Ai^o?tffao;e  maDe  hv  Kendall  1659,  hy  Dibet0  mean  af=  (i) 
fiunmcntjs  befteD  in  Newport,  Ctccuto?  of  ^ecretatp  skin.  423. 
Coventry.  Jt  Uias  obfcaeD,  firf!,  tljat  it  Does  not  appeac 
tljat  anp  ^onej'  iDasi  paiD  upon  tlje  o?io;inal  .^ojtijaiye,  anD 
tljetefo?e  it  loas  ftauDulcnt;  anD  it  beino:  frauDulent  in  tlje 
Creation,  tljouijlj  ©ecretarp  Coventry  paiD  a  baluable  Con- 
fsDeration,  pet  tljfs  toill  not  purge  tlje  JFrauD,  anD  make  it 
fiooD  againft  tlje  iDcfeuDant,  uiljo  Uias  a  putcljafer  bona  fide, 
anD  fo?  a  baluable  ConfiDertaion*    Non  allocatur; 

fo?  Holt  C.  J.  faiD,  tbe  firft  $^o?tgaQ;e  bias  q'ood  be= 
tlucen  tlje  parties,  anD  brinn;  fo,  luljen  tljc  firft  i^c?tp^ 
see  anigns  fo?  a  baluable  ConfiDeration,  tljis  10  all  one  as 
if  tlje  firft  ^o?tD:an;e  baD  been  upon  a  baluable  ConfiDeta' 
tion ;  fo?  nolo  tljc  fccouD  $9o?tQ:a0;ec  ftanDS  in  Ijis  place, 
anD  tbcrcfo?e  is  in  tbe  P?obifo  of  tlje  <^tatute  27  tliz. 
cap.  4.  Cbat  no  ^o?tQ:ao;e  bona  fide,  anD  upon  gooD  Confi= 
Deration,  fijaU  be  impeacbcD  bp  jro?cc  of  tfjigi  aa,  but  it 

6  F  fljaU 
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fljall  flann  in  fiic^  lo?ce  nsi  befo?e  tlje  as  manc;  aun  if  tljis 
Provifo  noes  not  extehti  to  tlje  Cafe,  to  tuljat  Cafe  Jl^ail  it 
txttixa  f 

Smartle  ^erfos  Williams.     Pafch.  6  W.  &  M. 

(2.)  TTpOBa  ^n'al  in  CieSment  it  appeared,  tljat  a  ^ait 
isaik.  245,  V-X  mntie  a  ^ojtgnge  fo?  ^catg  to  A.  tuljo  iBitljout  tlje 
5  Lev.  587.  ^ojtgapf 0  joinino;  afliffneu  it  to  B.  ann  Oe  niliffneti  to 
C.  unlier  toijom  tijc  plaintiff  cinimets:  Slnti  Crception  ma^ 
tafecn,  tijat  tijouffij  tfje  firft  ^ojtgnffce  mifffjt  affign  fcitljout 
nial^inn:  anp  Citti-p,  0?  joiiiing  tlje  ©o^tgaiyo?,  Mjo  is  but 
Cenant  at  mi\i  to  tije  ^o?tff agee,  ano  fjis  pcfTcfricn,  as 
fuclj,  is  but  tlje  potTeffion  of  tije  ^om^mt;  pet  tlje  af= 
fstjnmcnt  cf  tlje  firtt  ^o^tijnjjee  tictctmineD  Kje  Leafe  at 
'mm,  ann  ttje  S0o|t0:ao:o|  tijcrcbP  became  Cenant  at  %:Mc= 
tance,  nnti  bis  Continuance  in  poireffion,  on  Cieament 
b^otiffbt,  nebeffeti  tfje  Cerm,  ann  tuvnen  it  to  a  Kfgbt^  fa 
tbat  it  conin  not  be  again  nfilunabic,  luitbout  B.'s  ^nti-j)  on 
tbe  ^o?tffa!jo?'s  loinino;  tijcrcin. 

Holt  C.  I.  ©n  ej:ecutino;  tlje  r^een  of  a^o^tgaLxe,  tlje 
,95o?tiiiiQo?,  bj)  tljc  Cobenantto  enjop'tiil  Default  of  Pay- 
ment, is  Cenant  at  fHiifl,  ann  tlje  SmfRnients  of  tbe  ^o?t= 
tyasees  make  bim  but  Cenant  at  Sufferance ;  but  bis  con-- 
tinuino:  in  PoffclTion  couin  nebcc  maite  a  'DiffzKm,  no?  De* 
ueaing  of  tbe  Cerm:  3it  tucuin  be  ctbettoife  if  tbe  ^o?tffa» 
00?  ban  nien,  ann  bis  ipzit  enteren,  fo?  tbe  ii)eic  i$  not  'dzt^ 
Co.  Lit.  56,  jiant  at  Win,  but  bis  fiLff  Cnttp  tuas  tortious ;  0?  if  tlje 
^ojtgnace  ban  enteren  upon  tbe99o?tffaffo?,  ann  be  ban  re- 
ciitccen,  becaufe  tbe  ^o?tijaffee's  €ntrp  tocuin  baiie  been  a 
Dctciminaticn  of  tlje  Uliliy  ann  t\)z  EC'Cntrp  of  tbe  .^'o?t-- 
giiiyo?  ban  been  a  meielp  tortious  €ntrp*  3nn  as  to  b^iuff" 
ing  an  Cjcftment,  tbat  cannot  anmit  an  asual  Debeiiinrr, 
fo  as  to  turn  tlje  Cerm  to  a  Kiffljt;  fo?  tbat  tuns  not 
bjouffbt  to  recobcr  tbe  ^o?tffaQ:e=€erm,  but  tbe  poflefllon 
onlp,  ann  fo?  tbe  Kecoberp  of  inljicb  tbe  aniffuec  of  tbe  firif 
$^o?tp;aD:e  bab  no  otber  Eemenj)  at  ILato:  ann  bere  tbe  Cn- 
trp  lain  in  tbe  Declaration,  0?  confeflfen  bp  tbe  Defennant, 
is  not  an  Cntrp  tbat  is  real ;  fo?  it  fljall  ncitbcr  aboin  a 
JFine,  no?  be  fufflcient  dEbinence  to  maintain  Crefpafs* 

%tt  Ejeament  ann  Eftoppels. 
2  M  O" 
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Anonjmus.     Hill,  ii  W.  ^. 

"TJ15  a"  '^S^on  of  Debt  upon  a  OBouti,  tljc  Dcfcnoant  faps  '  saik.  ^^, 
I   it  toais  per  Durefs;  tljat  tDilI  iiot  ctcufe  fjim  fcom  epc' '°°" 
I   cial  X^ail ;  fo?  tfje  dourt  tuiH  not  Determine  ttje  ^ccitu 

-^  upon  potion,  no?  put  a  S)Iut  upon  tijc  piaintiff'js 

Caufe,   tuljiclj  ougljt  to  come  to  €ciai  tuitljout  lp)?e)uOice* 

@o  if  DC  fiipis  it  tua0  ufuriouc*    Per  Holt  €♦  % 


MURDER. 

Trial  of  Lord  Mohun,  3  i  January  4  W.  &:  M. 

T"^ €  lo?li)3  p^opoten  fetjen  €iueltion0  to  t&eJuUffCSJ,    (  i- ) 
tDljicO  mere  anfujeceo  bp  tijem.  ^'""^  '^""'*' 

I.  :jn  Safe  a  ^nn  fljall  murticr  anotljer,  tDljc-- 
tljeu  all  tljofe  in  W  Companp  at  tf;e  €ime  of  tlje 
puttier,  are  fo  necelTarilp  intjoiueti  in  tlje  fame  Crime,  tljat 
tijcp  map  not  lie  feparatcli  from  tlje  Crime  of  tlje  fain  Per= 
fon,  fo  as  in  fomc  Cafe0  to  be  founo  guiltp  onlp  of  i^an^ 
flauffSter  ? 

Anf.  C!je' Crime  of  tliofe  tnDo  are  in  tljc  Compnnp  at  tlje 
Cimc  of  tlje  ^^urt^er  committeo,  map  be  fo  feparateo  from 
tlje  €rime  of  tbe^erfon  tljat  committetlj  tljc  burner,  ajs  in 
'Tome  Cafes  tljcparconlpto  beifouno  guiltp  of  ^anflausfjter* 
2.  A.  confcidus  of  an  animofitp  faetioeen  B.  anti  C.  A.  ac= 
companietlj  B.  lufjere  C  Ijappens  to  cisme,  ano  B.  {{ills.  Dim, 
teljetDer  A.  UMtDout  aup  ^^alice  to  C.  0?  anp  actual  l!)antiin 
l)iS  :Deat{j,  be  ffuilti)  of  purser  f 

Anf.  A.  is  not  ijiiiltp  of  ^^urner ;  fo?  it  appears  tljc©eet= 
inff  inas  cafual,  ann  tljere  luas  no  Defigu  in  A.  againftiC 
ano  tljcrefoie  tljoufflj  A.  tiiD  Ijnoiaof  tOc  Malice  betiucen  b. 
ano  C  petit  tnas  not  uniaiuful  fo?  A.  to  top;CompaKP 
iDitD  B.  but  Ije  migDt  ffo  iuitlj  Dim  anp  toDerc,  if-it  luas  not 

ugpn 
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upon  a  Vdim  affainft  C.    ann  tf)ercfo?e  ajs  m  Cafe  tuajs 
put,  tljece  toas  not  anp  Offence  in  A. 

3.  a[ll)etfjet;  if  A.  Deacti  B.  tl)?eatcn  to  feiU  C.  anti  foms 
JDapjS  aftec  A.  fljall  be  tuitl)  B.  upon  fome  otijer  Defiijn, 
tuljece  C  fljall  pafs  bp,  0?  come  into  tlje  Place  twljere  A.  ann 
B.  are,  anti  C.  fljall  be  Itilleti  bp  B.  A.  flauDinn  bj),  tuitljout 
contributing  to  tlje  iFa"a,  Ijifi  g'tuo^ti  not  being;  b^iiun,  no? 
anp  Malice  ebee  appcauinir  on  A.'js  part  againa  C.  tuljctfjer 
A.  toill  be  guilt])  of  tbc  s^urner  of  c.^ 

Anf.  A.  in  tlji0  Cafe  tDouID  not  be  ffuiltp  eitfjer  of  ^^ur= 
5er  0?  ®anflauQ;l)ter> 

4.  gdljctljer  a  pcrfon,  Itnotoinn;  of  tijc  Defign  of  anotljet 
to  lie  in  iuait  to  affault  a  tbirU  ^an,  tolio  Ijappcns  to  be 
MlleD  (bJljen  tlje  IPerfon  tuljo  fenctn  of  tlje  Defiffn  is  p?e-- 
fent)  be  ffuiltp  of  tbe  fame  €rime  toitl)  t!je  partj)  uiljo  IjaD 
tljc  iDefign,  a'nn  killeO  bim,  tljouglj  Ije  Ijnti  no  aJtual  rpano 

in  bi£s  ©eatb^ 

Anf.  Cljiis  i0  neitber  gurnet  no?  ^anflaugbter.  OSut  if 
be,  tbat  Uneto  of  tbe  Defign,  bab  abbifen  it,  0?  agrcen  to  it, 
0?  lap  in  toait  fo?  it,  0?  refolbeb  to  meet  tbe  tljirb  perfou 
mitb  bim  tbat  killen  bim,  it  luculb  babe  been  ^urber. 

5.  eSJbetber  a  Perfon,  fenotoing  of  tbe  Defign  of  ano- 
tbcr  to  lie  in  Iuait  to  affault  a  tbirb  Perfon,  anb  accompa= 
iij)ing  bim  in  tbat  €)efign,  if  it  fljall  bappen  tbat  tbe  tbim 
perfon  be  Killeb  at  tbat  Cime,  in  tbe  p?efence  of  bim  lobo 
itnelu  of  tbat  Defign,  anb  accompanieb  tbe  otber  in  it,  be 
guiltp  in  lato  of  tbe  fame  Crime  U)itb  tbe  Partp  Uibo  ban 
tbat  Defign,  anb  Uilleb  bim,  tbougb  be  bab  no  asual  ^anb 

inW  Deatb^ 

Anf.  :jif  a  perfon  is  p?ibp  to  a  felonious  Defign,  0?  to 
n  Defign  of  committing  anp  perfonal  2.1iolGnce,  anb  acconv 
panietb  tbe  partp  in  putting  tbat  Defign  in  Crccution, 
tbougb  \)t  map  tbinH  it  toill  not  ettenb  fo  far  as  Deatlj, 
but  onlj)  05cating,  anb  batb  no  perfonal  Ipanb,  0?  botb  0- 
tberiuife  contribute  to  it  tban  fap  Inn  being  biitb  tbe  otber 
Perfon,  tuben  be  e;cecutctb  l)i^  Defign  of  affautting  tbe 
partp,  if  tbe  Part?  bietb,  tbep  are  botb  guiltp  of  ^urbcr, 
ifo?  bp  bis  accompanying  bim  in  tbe  Defign,  be  fljetos  \)i& 
approbation  of  it,  anb  gibes  tbe  part?  mo?e  Courage  to 
put  it  in  €j;ecution ;  tobicb  is  an  Gibing,  abetting,  aflifting 
anb  Comforting  of  bim,  as  laib  in  tbe  JnbiSment* 

6.  3!f  a  perfon  be  pjefent  nameb  William,  luben  Thomas 
faib  be  tnoulb  flab  John,  upon  tobicb  William  faio,  be  tuoulb 
ftanb  bp  bis  JFrienb,  anb  afterujarbs  Thomas  tiotb  aauallp 
murber  John,  anb  William  is  pjefent  at  tbe^urberj  tDbe= 

a  tbec 
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tI)CC  tl)C  LaU)  tnill  mafee  William  equaKp  gufltp  toitlj Thomas? 
©J  ttjljat  Crime  is  William  jyuiltp  off 

Cljis  is  ratijci  a  Cafe  of  JfaS  tljan  lato.  fo?  if  William 
luas  nefigncoip  p?cfcnt  tuitlj  tlje  otljec  tljat  conimitteti  tlje 
^urocc,  tljcn  it  toouio  be  ^utnct:  in  William.  aiiD  if  tijere 
tuais  no  €\)iDcncc  to  p?o^e  upon  toljat  account  Ije  tuas  p2e= 
Cent,  it  migljt  be  p^efumeD  ije  tuas  pjefcnt  in  purfuancc  of 
\0  fo?met  affteemcnt :  "But  if  it  appearco  Ije  Din  not  meet  r? 

in  purfuance  of  tljat  ^lyreement,  tijcn  it  niigbt  not  be  09uc- 
Bcc.  Cljat  tlji0  toas  all  fatter  of  €\3iDcncc,  anU  rcltcli 
upon  tljc  Confcicnces  of  tljofe  t&at  iuerc  to  trp  tlje  p?i- 
foner* 

7.  31f  A.  accompanietlj  B.  in  an  unlr.iaful  aaion,  in  luljicl) 
C.  is  not  conccrnco,  ano  C.  Ijappenctfj  to  come  in  tlje  Uin^ 
of  B.  aftcc  tlje  ficll  aaion  is  tnljollp  ouet,  ano  Ijappenetlj  to 
be  l^illen  bp  B.  luitljout  tlje  ailiftance  of  A.  luljctljcr  A.  is 
ffuittp  of  tljat  ^an's  ,^urrict:  t 

Ani:  as  tljis  Cafe  is  ftatcu,  A.  is  not  ijuiltp  of  puttier* 

•  KeatV  Cafe.     Mich.  8  W.  j. 

OB  ttoo  Jntiiaments  p^eferren  againif  Keat,  one  fo?     (2.) 
99ucnci:  at  Common  lato,  anU  tlje  otljec  on  tlje  ©ta-  skin.  66i, 
tute  of  Stabbinff;  tluo  S)pecial  (TierOias  Uicce  founo  to  tbc  ^'^*- 
fame  CffcS,  Cljat  Keat  Ijabino;  an  Jntent  to  turn  Ijis  ^an 
Wells  aiDap,  fcnt  to  Ijim  to  b^ins  Ijis  l^ep,  anti  tijat  Ije  rc= 
fufctJ  to  t>o  it^  upon  UJljiclj  Keat  fetcljen  (jis  €)U}0?0,  anH 
went  into  tlje  l^itcljen  anO  erpoffulaten  uiitlj  Wells,  lobu 
tljcrcon  fain  to  bim,  tbat  Ije  miffbt  babe  tbe  Jlup  if  be 
Uiouin^  tben  Keat  ftruck  Wells  uiitb  bis  €)U)o?n,  ann  1}C 
bauinn;  a  'Snecn,  0?  Ij^annie  of  a  €cnbe,  in  ^ia  l]?ann, 
ftrucU  Tit  Keat  tbecetoitb,  but  bin  not  butt  i)m ;  ann  aftec 
tbis,  Wells  foUoiyen  Keat  from  tbe  Cbimnep  totnarns  tbe 
t^itcben  Dooi,  ann  puncben  bim  icitb  tbe  ^ncen  feberal 
Cimes,  ann  tbcn  Keat  tbnilt  Weiis  luitb  bis  €>ti)o?n,  ano 
feillen  Ijim.    Opon  tbtfe  Special  (Llernias,  tino  Clueftions  in 
laiu  luere  mane^  3f  it  be  C|9urncr,  0?  ^anflaujjbter  at 
Common  lauif  0?,  if  not  burner  bp  tbe  Common  Latii, 
if  it  be  ^anflaugter  luitbin  tbe  statute  of  Stabbinff,  ano 
bp  tbis  tbe  l^artv  crcluben  bis  Clergp  f  Hnn  it  luas  objeaen, 
tbe  aemia  ban  hot  afcertainen  tbe  Jfaa,  but  tbat  it  migbt 
be  intenben  tbe  Strihino:  bp  Wells  ann  b^  Keat  loas  all  at 
tbe  fame  €ime. 

6  G  Holt 
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Holt  C*  31*  Cl}c  Kclation  of  t&c  fatter  founu  bp  tfjc 
(Uectiia  is  ccttain  enouryf),  n&  it  i^appeneU  an5  fuccceli^o  tlje 
one  part  to  tlje  otljer,  in  point  of  lato  ^  ano  as  to  tijc 
£lue(!ion,  toljetljcr  it  be  gurnet  o?  not,  it  is  plain  tijat  t&iiS 
is  ^^iictiec  at  Common  3Lat»,  anti  tlje  2?enial  of  tije  M^\> 
tuas  no  fnfficient  provocation  to  ettenuate  tlje  as  to  #an-- 
flauffijtet :  flilljere  t&e  Lato  anjuHiycs  an  35  to  be  burner, 
it  is  fo?  tDe  Crueltp  of  ti)C  jf aa  -,  anti  ijete,  tijcre  not  beino; 
a  iuit  Caufe  fo?  tbe  firif  ^trofee,  if  tlje  ^aftec  IjaD  feillen 
AVells  tnitb  tbat,  it  looulti  bal3e  been  fiurner;  anD  fo  it  alfa 
noto  is,  t&oujjl)  afteriuartis  tlje  otijec  puncfjcD  W  gaffer, 
anti  tljen  Ije  is  itillcu.    Jf  a  ^an  alTaults  anotbet,  ano  tbe 
otbec  tiitns  again,  anD  beats  bim  tobo  maDe  tbe  firff  aiTauit, 
fo  tbat  be  is  fo?ce5  to  flj»  to  t\)t  OUall,  anQ  tbete  be  kills 
tbe  otber  in  bis  otun  SDcfence,  nebertbclefs  it  is  ^ucnec : 
H.  p.  c.  47,  3,1^,  (n  t|j(0  (irafe,  if  tbe  Serbant  bat!  not  tmi  feilleD,  but 
Kci.^sp,  58,  bfif  furbibcb  tbe  iHuaticI,  ann  b?ouffbt  aaion  of  Crefpafs 
119-    '    '  againft  bis  Sgaflet  fo?  tbe  15eatinff,  luouin  tbe  Denial  of  tbe 
l^ep  babe  been  a  jyoon  :j unification  fo?  ifrikinn;  bim  iuitb  biS 
©tuo^b  in  tbis  Wmtmf  31n  Grey's  Cafe,  bJbe.te  a  Smitb 
ftruck  bis  apprentice  tuitb  a  15at  of  3fcon,  it  bias  aD|ijbffea 
^ucber ;  fo?  tbougb  Parents  anb  falters  babe  a  pobiec 
of  Co?reaion,  tbis  ougbt  to  be  toitb  fucb  fittiniy  Jnffru^ 
nients  as  are  proper  fo?  it;  anb  if  tbep  co?rea  U)itb  a  ©U)o?ti, 
Club,  0?  otber  fucb  iiHe  3nffrument,  from  Vil)itl)  Deatb 
migbt  p?obablp  enfue,  it  bjouib  be  ^urber.    anb  as  fo? 
Turner's  Cafe,  lobo  kilieb  bisf  oot-bop  Uiitb  a  Cloe:,  it  bias 
fucb  a  liffbt  tbin  Cbing,  tbat  Uiben  it  toas  p?obuceD,  it  luas 
a  COlonber  to  eberp  one  fucb  a  ^is-abbenturc  coulb  enfue 
from  fo  fliffbt  a  Caufe*    Cben  as  to  tbe  otber  point  0? 
Clueftion,  if  it  be  b3itbin  tbe  statute  of  ©tabbing,  3f  tbink 
tbat  it  is  not ;  fo?  31  take  it  clearlv,  tbat  a  ©neeb  is  a  fflUea= 
pon  b?abJn  biitbin  tbe  leaning  of  tbiS  statute:  anb  tbe 

I  Jac.  I.e. 8.  22l0?bS  in  tbe  ©tatute,  viz.  That  hath  not  then  firft  ftrickcn 
the  Party  which  ftiall  fo  ftab  or  thruft,  are  not  to  be  Unber= 

ftoob  of  tbe  firft  "Stroke  generally  giben,  but  of  tbe  killing 
of  anotber,  befo?e  tbe  Partp  killeb  bab  (truck  at  all ;  fo? 
tbe  Intent  of  tbe  aa  teas  to  p?ebent  fubben  Stabbing, 
before  a  ^an  lytin  an  Opportunitp  fo?  bis  Defence,  fo?mer= 
!j>  mucb  ufeb  -,  anb  tobere  be  migbt  befcnb  anb  make  Ee» 
fiftance  bp  ffriking,  it  is  not  toitbin  tbe  Statute, 

Rokeby  %  toas  not  fatisfieb  tuitb  tbe  finbing  of  tbe  CJer- 
UiS :  anb  tbercfore  no  Jubgment  luas  giben » 
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Stout  verjus  Foler.     Pafch.  il  W.  j. 

SPencer  Cowper  Tartifter  nt  latu,  3iuRicc  of  ^tutt,  ano     (3.) 
Captain  of   tljC  Militia,  aim  one  Mafon  anD   Rogers,  Cafes  w  3. 

^aijino:  been  inUiaeo  anD  acquitten  in  Auguft  facfo?e,  at  Hert-  s^^,  &=. 
ford  aili^e^,  of  tlje  ^uttifr  of  S.  Stout  a  Ciuafect  2XtIonian, 
an  appeal  m&  b?oii0l)t  initfjin  tljc  ^ear,  bp  an  infant 
tuiduc  ^earsi  om  onip,  imt  M:  to  t&e  Deccafeti,  but  not 
mentionen  in  tlje  ^Hcit  to  be  an  infant,  anD  DclitietcD  to 
tlje  e.lnDei:-©f)cn'ff  Foler '0  Cleric,  in  Foler'0  3bfcncc;  tU 
appellant  aftet  Tefte,  anD  befo?c  tlje  Ketntn  of  tlje  CEiLlrit, 
cljofe  tlje  DeceafeD'js  ^otljer  fo?  Iji0  (©uatDian,  before  Holt 
C  %  in  Ijis  €ljaniber0,  anD  flje  tuag  tljen  anD  tljcce  acco?D= 
inijlp  aDmittcD*  after  tl)e  ffiHrit  returnable,  tljc  ^otljcr  of 
tijc  appellant,  at  tlje  S'nftancc  anD  procurement  of  Cowper, 
conies  anD  DemanDS  tlje  cairit  of  tOe  ClnDer-^ljeriff,  iuljo, 
tuitbcut  anp  aiTurance  tljat  tl)e  Infant  toas  tlje  appellant, 
o|  tljat  tlje  partp  tuljo  came  loit^  l)im  tuag  lji0  .^otber,  De= 
I{i3er0  tlje  Mtit  to  tljem,  tubo  Deltrop  it*  au  tljie  appear- 
ing to  tbe  Court  bp  tbc  ^ljeriff'0  olun  Confeflion,  anD  Ije 
beino:  put  to  anftuer  31nterroo:ato?ie0,  confefiinn;  furtljcr, 
tbat  Ije,  upon  Receipt  of  tlje  2Brit,  baD  fent  a  Copp  of  it 
to  Cowper  tbe  DefenDant'0  0l5?otber,  anD  lifeetoifc  Boticc  to 
Cowper  tbe  DefenDant. 

5)e  Uja0  juD0eD  in  Contempt  bp  Holt  C.  3.  anD  Gould 
apinft  Turton,  anD  fineD  200  5^arh0.  Notej  3!ntbi0Cnfe 
tbe  fear  babinfj  erpireD,  tbep  petitioneD  tbe  lo?D  l^ecper 
fo?  a  netu  ^Iritj  lubo  alTembleD  Treby  C*  3*  of  tbe  Com- 
mon 19lea0,  ^ir  John  Trevor  fatter  Of  tbc  JRoll0,  auD  3u-- 
flice  Powell,  to  aDbifc  of  it  -,  \Di}0  all  ajjreeD  it  lDa0  Difcre- 
tionarp  to  grant  one  0?  not ;  but  agrecD  it  toa0  not  p?opei* 
to  Do  ft;  ®ome,  efpeciallp  Treby  C.  %  alleDgino:  fo?  Eea- 
fon,  tbat  an  appeal  U)a0  a  rebengeful  oDiou0  p?ofecution, 
anD  tberefo^e  DeferbeD  no  Jncouragement. 

£)n  tobicb  ©ccafion  Holt  c*  %  tuitb  ffteat  Clebemence  anD 
5eal  faiD,  tbat  be  toonDereD  tbat  anp  Englifliman  tljoulD  b?anD 
an  appeal  toitb  tbc  ji5ame  of  an  oDious  Piofecution  5  tbat 
fo?  W  l^art,  l)t  loofeeD  upon  it  to  be  a  noble  p?ofecution,  anD 
a  true  OBaDge  of  Engliih  Liberties ;  anD  rcferreD  to  tbe  <Sta' 
tute  of  Gloceftcr,  auD  t&e  Comment  tbereupon  in  2  inft. 
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The  Queen  ^erfus  Wallis.     Anno  1703,    1  Ann. 

(  4.  )  \i^  JnHiamcnt  aftninft  A.  fo?  tljc  burner  of  John  Cooper, 
I  saik.  JJ4,  f\  aiiD  ngainft  tlje  Dcfennant  aim  oti)er0,  ag  pcrfons 
"^*  p?efent,  affimnn:,  ftfutnfl;  anD  abcttino;  Ijim  tijercin:  Cije  Dc-- 

fentiant  plcaoeti  Bot  (^uHtp^  aim  it  appearen  upon  tlje  €Mu 
nence,  t&at  tljc  \ptxion  killcn  luas  a  Conftable,  aim  in  tije 
decutioit  of  1)153  ©ffice,  toitt)  nitjerg  otl)cr  Confinbleg ;  aim 
mt  tljc  Defeimant  ficft  ti?eUJ  Ijis  ^Uio?u,  aim  luitl)  manp 
otl)cr6  fell  upon  tljcOronftablesS;  tfjatttic  affrap  ccntinueD 
an  Ipouc,  'till  in  ti)t  Cnti  Cooper  toaji  flain,  but  bp  toljofe 
^anD  U)a0  unUnolun :  9Ifo  tljat  A.  Ijnn  been  tri'eti  on  tljig 
3Inriiamcnt,  ann  acquittcD. 

Holt  €.  J.  aitf)oun;f)  tlje  Jimiamcnt  be  atyainft  tlje  I2)h-- 

fonet  fo?  aitiinn;,  amiiinQ;  ann  abetting  A.  tnljo  icasi  acquit^ 

ten,  m  tbe  "Crial  10  toell  enouiylj;  fo?  bcre  Uiljo  aguallp  nm 

tlje  ^^uctJcc  10  not  material ;  tbe  fatter  i0,  tljat  a  ^'tiruer 

4R«p.43.    U)as  committco,  ann  tlje  otljec  i0  but  a  €ivcumttance,  ann 

|(inft^5u     ^^^  jj^j,  principal  ®urncrcr0  in  tljig  Cafe:  €ljctcfo?e  if  a 

°'       ^utncc  be  p?obcn,  it  is  fufflcient.    If  a  $@an  begins  a  Ei- 

ot,  ann  tlje  fame  continues,  ann  an  ©fRcet  is  feillen,  Ije  tljat 

began  tlje  Eiot,  as  tlje  2?efeimant  Ijere  nin,  is  a  principal 

$^urnerec,  tljouffl)  be  nin  not  no  t&e  jfaa  tuljiclj  caufen  tljc 

iDeatl). 

In  MawgridgeV  Cafe.     Hill.  5  Ann. 

(5  )     Holt  C*  2*\  ^  7J]?€)  (ja^c  tl)e  ©pinion  of  tbe  Junges,  fain 

Kci.  1 1 1 ,  V  V    tl)at  tlje  Diftinaion  bettocen  gurnet  ann 

'54'  '5 J'     c^anflauixbter,  onlp  is  occafionen  bp  tlje  @)tatute  of  23  H.  8. 

'  '  ann  otljec  statutes,  tljat  toofe  atoap  tljeOSeneiit  of  ^lerjyp 

ftom  ^purnct  committcn  upon  ^alicc  p?epenfen.  3If  a  99an, 

upon  a  funnen  Difappointment  bp  anotljer,  fljall  i*efo?t  bio- 

lentlp  to  tljat  otbet  pcrfon's  l|)oufe,  ann  toitlj  Ijis  ^too?n 

cimeabout  to  fo?cc  hi^  entrance,  to  compel  bini  to  perform 

Ijis  P?omife,  0?  otljerluife  to  complptoitb  Ijis  ^DcfitC;  ann 

tlje  €)lDnet:  fljall  fet  Ijimfelf  in  ©ppofition  to  bim,  ann  Ijc 

2  Roll.  420.  fljall  make  a  pafs  at  ann  feill  tbe  iDluncr  of  tlje  li^oufe,  it 

1  Hawk.  ijj.  (0  burner.    TBut  if  one  ^an  upon  anpp  Qllo^ns  fljall  aO 

fault  anotljer  pcrfon,  citljcr  bp  pulling  Ijim  bp  tbe  JI5ofe,  0? 

fillipine;  upon  tlje  jFo?cljean,  ann  Ije  tljat  is  fo  afl"aulten  fljalt 

niato  Sis  g)UJO?n,  aim  immcniatelp  run  tlje  otljer  tb?ouffl), 

4  tl)at 
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tijat  IS  but  ^anflaugfjtcr  -,  fc?  tfjc  pence  10  b?obeii  lij)  tlje 

J9erfou  feilleti,  nnti  fjc  tfjat  luns  fo  nffcontcn  mi'ffljt  juftip  ap' 

p^djenn,  tl)at  one  toljo  treateD  ijim  in  tljnt  $^annce  nuijljt 

\)i\U  fouie  furtOei*  Dcfiijn  ngainft  Ijim»    ann  teljece  a  ^au  stiies4^7 

tuas  inncbtfU,  B.  auD  C  came  to  Ijis  Chamber  upon  Account 

of  fjijj  ^reDito?,  to  nemanti  tlje  ajonep,  anD  tfjcre  B.  took 

n  ©uioiti  tfjat  {jung  up  and  luas  in  tljc  ^cabbarn,  anti  ftooti 

at  t!jc  Doo?  toi'tij  it  in  (516  fpantJ  unn?niun,  to  feeep  tl)c 

£)ebto?  in  until  tljcp  couio  fenti  fo?  a  "Bailiff  to  atrcfl  Ijim ; 

tljcrcupou  tlje  Dcbto?  took  out  a  Dagn;ei-  toljicij  f)c  IjaD  in 

i3!0  pocket,  nnti  ftaliben  B.  tijis  luas  aBitiDget!  onip  ^an- 

flauQljtet^  foHJ^tc  tlje  Dcbto?  luas  infulteti,  nnti  impHfoncD 

in)iu-iouflp,  luitljout  anp  pjocefs  at  lain  ^  anH  tl)Cuo:ij  it  be 

toitljin  tlje  raojus  of  tlje  Sitatutc  of  <^tabbinn:,  pet  it  is 

not  luitljin  tlje  Eeafon  of  it>    CI  Q5an  percciijee  anbtljee  bi; 

JF02CC  to  be  iniuriouHp  treateD,  p2e(rer!,  ann  leaeaincn  of 

Ijis  libertp,  tfjouiyO  t!je  pecfon  nbufeD  Qotlj  not  complain, 

0?  call  foi  ^iu  02  afuflance;  auti  otljers  out  of  Companion  h  p.c  57 

iljuU  come  to  lji0  Eefcue,  anD  kill  anp  of  tljofc  tljat  fljall  piow'd.  10..' 

Co  rcfttain  ijini,  t^at  is  ^anflauGljtet  onlp;  becaufe  tuljen 

t&e  Libcrtp  of  one  ^ubjea  is  inDnDeD,  it  affess  all  tlje  Eeff, 

anD  is  a  pjobocation  to  all  People:  05ut  fome  JuDps  i  sid.  kto. 

iuerc  of  ©pinion,  it  luas  C^uuDer,  fo?  uieDDlino:  in  a  ^^at- 

tec  in  luljicl)  tljep  iuere  not  concenieD*    (Klbere  a  ^^an  is 

taken  in  aDulterp  toitlj  anotljec  ^an's  C^ife,  if  tlje  ^uO 

baiiD  fljnll  ftab  tlje  aDulterer,  0?  knock  out  Ijis  'Brains,  tljis 

is  bare  ^anflauijljter ;  fo?  SlDulterp  isi  tlje  Ijiffljel!  Jnbafion  ,  vent.  153. 

of  p?opertp,  anD  tl)ere  cannot  be  a  greater  p?obocation:  Ray"!^' 3. 

^nD  Jealoufy  is  the  Rage  of  a  Man.     3;f  a  '^Ijief  COUICS  tO 

rob  anot&er,  anD  Ijc  kills  Ijim,  it  is  not^urDer,  but  a  laui= 
ful  aa. 

The  Cafe  of  the  Reforming  Conflables.     Mich. 

8  Ann. 

Holt  C.  :j*T^!l)3!@  ftanDS  fo?  tlje  laefoUition  of  tlje    (6. ) 
X    Courts 
3lt  is  an  JnDiament  fo?  ^urDer,  fouuD  tlje  ©elUons  he= 

fO?C  lad  Eafter-Ccrm,  fo?  tbe  ^UtDer  of  John  Dent. 

Jeremiah  Tooley  iuaS  iUDiaeD  fC?  Doiun;  tiJC  $ia,  anD  tljC 

otl)ec  tU30  as  SiDers,  fo?  tljat  tljep  maDe  an  Cllfault  upon 
John  Dent,  auD  luitlj  ^alice  p?epenfc  DiD  kiil  anD  murDec 
tim» 

6  H  Clic 
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€!)c  SintJidmcnt  being  founti  at  HicksVHall,  tljep  tuere 
DriiucreB  ouci*  at  Newgate,  nnti  at  tljc  Old-Bailey  tDcre  ar-- 
vaiiriicr!;  to  toljidj  :<inriiamcnt  tljcp  picaDcD  jQct  (25iiiltp,  up= 
on  tofjiclj  a  Special  (UecDift  tuas  founti* 

€lis  3uii'  finti  a  S)tatutc  ma5e  tljc  27  Eliz.  fo>  tl)e  ijaon 

<50liCrnmcrit  of  London   anil  Wellminfter,  nnO   fo?  t!)C  EC-- 

fo?mntiou  of  fcDci-al  iDiCo^ricrs  tfjrte,  tuljicij  tictlj  rnncf,  tljat 
tf)€  Dean,  C^igD  Stctuarn,  &c.  of  Wcftminfter,  0?  l)is  s  u&= 
ftitutc,  0?  tluG  Capital  aMirgcffc0,  toljctcof  tlje  £)ean,  &c. 
muff  be  one,  OjaU  Ijabe  J^otucu  to  punifij  Sincontincnriegi 
iin'tfjin  tue  Citp  anB  libettics  of  Weilminiter,  nccojDing  to 

tije  Cuffom  of  London. 

anti  tijcn  tljep  finB  tljat  tijcre  i&  a  Ctificm  in  London  to 
pufiii!)  all  3incont!ncncic0,  &c.  ants  tfjut  in  tije  €ity  of  Lon- 
don tijeie  10  an  ancient  Cuif on),  tljat  £)3ny  Conftalie  ap« 
pointeB  fo?  anp  patifi)  ttJiti)!U  tije  €itp,  ijatij  pouter  to  ec-- 
I'tcife  i)i$  3utf}o?itP  tlj^ougfiout  t!je  luljolc  €n^ ;  nnD  tljcn 
tijep  finn,  tljat  upon  tlje  8t(j  2Dap  of  March  in  tljc  stij  ^car 
of  "tije  ^ueen,  tije  Ccmnutuonei'^,  acca?r.i!in:  to  tije  lautljc^ 
ritp  n,il3eu  tfjem  bp  tijc  'Statute  fo?  tecruitinn;  tije  i3rnij),  biti 
iiTue  cut  tijeir  Entrant  to  tije  Confiabie  of  St.  Margaret's 
Weftminfter,  to  pjefd  febcral  perfons  fo?  tije  Ciueen  s  ^ct= 
i)kt,  auB  tijat  tije  ^larcant  toais  Bclibeueii  to  Samuel  Bray, 
Conilabie  of  St.  Margaret's,  to  be  ej;ccuter! ;  ano  tijat  ije  in  0?-- 
teu  to  execute  Ijijs  2Harrant,  luent  into  tlje  pariii)  of  St. 
Paul  Covent  Garden,  to  taUc  feijetal  to  aflilt  Ijim  tljctcin ; 

anti  tijen  tijep  finU,  tljat  St.  Paul's  Covent  Garden  Ijatlj  a  Con= 

(tabic  of  its  otun  -,  anD  tfjcn  tljep  finU,  tbat  tlje  8tlj  of  March 
in  tljc  8tij  of  tlje  €lueen,  tljc  fain  Samuel  Bray  beino;  nt  Sr. 
Paul's  Covent-Garden,  BiD  remain  tljcte  to  ccccute  tlje  fain 
Variant;  anO  tljat  Anne  Dekins  tuas  ill  tlje  ^-trcet,  be* 
tloeeu  tlje  piapjjoufe  anU  tlje  Eofe^Cabern,  toljom  Samuel 
Bray  DiD  knoiu  anO  bclieiie  to  be  a  tJifo^uerliP  ScKoman ;  auD 
tijat  i)z  Bill  tl)en  ant!  tljere  taUe  Ijet  into  bis  Cuffotsp,  tuitO 
an  SIntent  to  carrp  Ijci*  to  tlje  EounB-ljoufe ;  anti  tijat  tlje 
faiD  Bray  ijau  fo?nierlp  taken  Ijec  up ;  anti  tljen  tljep  fine, 

tbat  tlje  fain  Anne  Dekins,  tlje  faiD  8tlj  Of  March,  tliti  UOt  ail 

tljat  iDap  misbeljabe  Ijerfelf ;  anD  tljat  Bray  ijaB  net  anp 
(Klatrant  to  take  Ijec  up, 

SntI  tljCn  tijep  finU,    tljat  Jeremiah  Tooley,  Archer  nnti 

Dawfon,  oin  ntcct  tbe  fain  Bray  luitlj  tlje  fain  dOoman  in 

ijiS  CuftOtsp,  in  anotbec  Place  in  St.  Paul's  Covent  Garden ; 

ann  tbat  tlje  tb?ee  P?tfoner0  mere  strangers  to  tbe  faio 

Anne  Dekins,  anti  uul^nottin  to  bet ;  auD  tbat  tbep,  to  tieliber 

tljc  faiD  Anne  Dekins  OUt  Of  Bray'S  CultOOp,  alfaultCli  Bray 

I  UJitl; 


MURDER.  487 

UJltlj  tljCic  ^tUO?B0  Djalun ;  anU  tljat  tljC  fnmc  Samuel  Bray 

fljctucli  tijcm  {ji^  Couftnlic'0  ^tnff,  fapinn;  Ijc  m$  cou= 
cccncD  in  tl)c  €iuccn'0  'Bufinefg ;  upon  UiDidj  tijep  put  up 
tljciu  ^tooing,  ann  tijcn  Bray  cnrncn  Ijer  to  tljc  EouniJ= 
!)Oufc.    anti  tf}cu  tijcp  fiim,  tljnt  n  little  Cimc  after,  tijc 

fuin  Tooley,  Archer  autl  Dawfon,  Uitl  again  C>aiD  tljcic 
<£lyOJD0,  nnti  alTauIt  Bray,  to  Caufe  tfjC  faiD  Anne  Dekins  tO 
lie  UifcljiiriiCn ;  upon  lUijldj  Samuel  Bray  CiiilCO  fCUCfnl  tO  nf- 
fiR  l)im  to  l^ccp  Ijci-  in  €u!ToHp ;  upon  tDljicf)  John  Dent  Qin 
firihc  -,  autl  tijo'  fiUti,  tijat  in  tOc  Jfrap  Jeremiah  Tooley  ijn'ac 
Dent  one  nion^J  eoounn,  of  mljicl)  l/c  r.ieti.  Cije  snucftion 
ig,  iul)cti)ci'  tliis  is  ^uiQer,  02  ^anflaugljtei-  onlp  f 

Holt  €.  J.  C!ji0  €nfc  ijnfi  been  nniclj  confttiercD  bp  tljc 
3luHiTe6  of  England,  ajitJ  tljc  grcatet  Ipatt  ai*c  of  ©pinion 
tOat'tljis  is  luit  ^jPJauflauttljtcr;  but  t!jc  otljct  filic,  viz.  'JYe- 

vor  €.   J.  Blencow,    Tracy   ant)   Dormer,    JnffJCes  Of  tf}C 

Conmicn  JSicac-,  anti  Ward  Cfjief  Xaron  of  tfjC  Cvcijcquer, 
tijnt  tijis  is  loilful  (Burtscr* 

l3Ut  nU'Ccif,  anti  niy  13iOtl)CrS  Powell,  Powis  anti  Gould, 
JUfticeS  Cf  tljcClUCCn'S'BrnCf),  anU  Bury,  Price  ani3  I.ovell, 

'jSnrons  of  tije  erc'jrquci-,  tijat  tljis  is  'a3nnflaugfjtcr  oixUk 
3!  tfjink  it  nccelVarp  to  n;i'yc  an  Account  of  tbc  Keafons  Pf 
out  Opinions,  antJ  HjaU  fim  fljeio  tlje  Ecafons  of  us  uilja 
Ijolti  it  is  $0anaauGtcr  onl}>. 

tLtjC  ftrft  Ecafon  tijat  vje  tyo  upon  is,  tijat  t|)is  iuas  a 
futiiscn  aaion,  auD  tljat  it  vuas  not  Oonc  toitlj  an  intenOco 
t'53alice;  but  tijc  iDcfign  Uias  to  fjintier  tfjis  ciL^oman's  bcinn: 
impjifoneti,  anti  after  fljc  toas  iuipjifonea,  to  ncKuet  Jjci* 
out  of  Cufiotip :  jt  is  plain  tljat  tijerc  is  no  pjccetient  $@a« 
lice,  but  tljc  fatter  toas  futitien,  anti  notfjino:  can  be  in-- 
ferreti  to  p?obe  ^?,Iicc  p?epenfe,  becaufc  it  tuas  to  tefcuc 
tlje  (ia.ioman  froin  ijec  Jnip?ifonment,  tufjicf)  :jmp?ifonment 
tiiiil  appear  not  to  be  latufuU  Jf  r?je  tuas  iu^ongfullp  imp|i= 
foneti,  tijen  tDcve  toas  no  SLn-ong  tone  in  tijem  to  enticaiiour 

to  refcue  Ijcr*    4  Co.  40.  b.  Young's  Cafe.    9  Co.  65.  Mack- 

ally's  Cafe;  in  botij  tijcfc  it  is  faiD,  tfjat  if  a  Conff*ibIe  is  ;inft.  5;. 
killeti  in  erecutinij  Ijis  £)8ice,  tbat  is  S^urtiet;  but  toljDf  h.  p.  c.  45. 
becaufe  (je  Uias  tsoinn:  ijis  Duti',  luljicf)  taas  necclTatjn  laut 
if  ije  is  not  in  €rccuiisn  of  ijis  ©iScc,  but  tsoing  aii  as  of 
P?cfumption,  vet  becaufc  f)t  is  a  ConilaWe,  toil!  mi  fap 
tIjat  mu(t  be  8^'uri3er  f  Bo,  it  is  not  fo  U3{)e!t  !je  is  out  of 
tbe  €recution  of  bis  Office,  anD  tioing  tiUjat  is  contrarp  to 
IjiS  Duty,  fo?  it  is  not  onip  neccfnn-!',  tijat  a  Conftablc 
fljouin  be  in  tlje  €rcciition  cf  ijis  Office,  antJ  tfjoic  mo 
nlUfi  ijim,  but  it  is  aifo  neccifarp  tbat  tfje  pattv  tfjat  cometlj 

to 
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to  part  tijcm  Ijaue  fame  Notice  tijat  Ijc  nSgi  ais  a  ConflaWcj 
nuts  fo  it  IS  nH)utia;£ti  in  Keyling  66.  Thomfon'0  Cafe* 

It  10  fit  fa>  a  Conftaljic  to  part  an  iaffrap,  aiiD  hcep  tlje 
Peace ;  nnti  if  J)c  comes  anQ  tiiD0  tijem  giue  oner  in  tlje 
€lueen'0  jl^amc,  anD  tfieit  Ijc  10  Itinen,  tijat  10  burner; 
luit  if  i)c  comc0  anu  fall0  \\\  amonijCt  tijcm,  ann  notfj  not 
Bine  tijat  Intimation,  0?  if  ije  faj>  notljinn;,  tljen  it  10  but 
^l^auflauijijtcr. 

Clje  nect  €luefiion  10,  U)f}etljec  Bray  toa0  \\\  tljc  (^xm\- 
tioa  of  }ji0  ©fficcf  fo?  if  fjc  lua0  not,  tijen  D^nt  {jan  notljing 
to  no  tljcre;  anti  tl)i0  liepenti0  upon  tijc  21ci'oia  ^0  it  i0 
founti* 

WL\z  all  agree  tIjat  tIjC  Statute  founti  in  tlje  OcrtiiS  rsctfj 
not  enlarge  tlje  pcuier  of  € onftab!e0,  o?  mafee  tijeni  to  be 
otljeriBife  tljan  tijeu  tDOUlo  ijaue  been  if  tije  gitatutc  Ijan  not 
been  niaue*  £)ne  of  tlje  fi\3e  luljicO  Uiffereti  from  u0  Dio  fap, 
(luljic!)  s\  confef0  I  no  not  inell  untierfcann)  tfjat  Bray  luas 
ConRable  de  fadto  i  ann  31  Ijaue  fince  a0lieti  Ijim  toijat  f)e 
meant  bv  it  f  ann  Ije  toin  me,  it  tna0  tije  CrccutinD:  tlje  Su- 
tijo?itp  a0  Conftabie  mane  !jim  Conffable  de  fado.  3  agree 
tljat  tbe  (Llernia  Jja0  founn  an  filfajye  Cime  out  of  S^ino  in 
tIjeCitp  of  London,  fo?  tlje  Conftabie  of  one  paril^  to  e^re-- 
£ute  !ji0  <autl)0?itp  in  anotljer,  but  t!)ere  10  no  Citle  founti  to 

malte  Bray  Conftabie  in  Covent-Garden  de  fade ;  fO?  tljat  10 

impofiible;  fo?  it  i0  particularly  founn,  tljat  tlje  Pariflj  of 
Covent-Garden  {jabe  a  Conftable  of  tljeir  oUin»  If  a  Con^ 
fiable  of  one  13ariflj  babe  not  an  3utljo?itp  to  cjrecute  a  p?0' 
£ef0  out  of  lji0  liberty,  tljen  Bray,  tijoufflj  a  goon  Confta- 
bie in  Weftminfter,  Ijatlj  nOtljinQ;  to  no  in  Covent-Garden  ; 

fo?  it  i0  a0  tljoufflj  Ije  iua0  not  €onffabIe  anp  luljere :  It 
map  be  a0  toell  fain,  tbat  a  Conftabie  in  tlje  Citp  map  txz-- 

cute  lji0  DfllCe  at  Kenfmgton. 

OBut  fuppofe  tljat  be  tua0  a  Conftabie  in  Covent-Garden, 
ann  Ije  feeino;  tiji0  caioman,  tubom  ije  ban  fo?merlp  taken 
into  biis  Cuftonp,  ann  confinerino;  tbe  place  tubcre  flje  U)a0, 
takes  ber  up  as  a  nifo?nerlp  perfou;  tubetber  tbe  Conftabie 
can  no  tbatf  31  tbink  be  cannot;  ann  tbat  bp fucb Caking 
be  ass  not  as  Conftabie,  but  as  an  £)pp?eflo?*  a  Confta= 
ble,  tbat  aS0  out  of  tbe  limit0  of  ijis  Iuci0niaion,  ann  out 
of  W  Office,  muft  be  taken  as  an  C)pp?efto?*  ann  fo  mucb 
tbe  otber  fine  agree,  tbat  tbe  Conftabie  nin  aa  toitbout  anp 
autbo?itp  in  taking  up  tbis  G^oman ;  be  took  ber  up  fo?  a 
nifo?iicrip  perfon,  but  tbougb  be  took  bet  \\\  Cuftonp  befo?e 
as  an  ill  pecfon,  pet  it  \^  ejrpjeflp  founn,  tbat  tbis  £>ap 
I  flje 
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(jje  Ijan  none  no  €rimc;  nun  Ije  took  Ijcr  up  tf)en,  bccnufc 
i)t  ijan  tnucn  Ijcc  up  Moit. 

%t  10  not  a  ConftnbIc'0  fufpeftins  n  ^an  to  tio  an  cljil 
ciinn;,  tljat  tnill  entitle  !)im  to  take  Ijim  up,  but  tljerc  mud 
U  fome  5Faa  Done ;  ajs  if  tfjete  ijs  a  Jfelonp  committer,  anp 
l^ecfon  tijcn  map  fufpea  anotljer,  ano  take  Ijim  up,  but 
tljen  Ije  muft  fljctu  in  ccttain  fome  Caufe  of  g)tifpicion,  anti 
tljat  Caufe  i^  ttaberfablc,  anO  l!jall  be  Determincti  on  an 
aaion  of  falfe  3!mp?ffonnient»  2  Inft.  52.    Jt  is  a  (jam  Cafe 
if  tlje  Libcrtp  of  tlje  ^ubjcS  fljall  Dcpenn  upon  t(je  gootJ 
©pinion  of  tlje  dcnftabfc*    Sit  tijc  €nal,  uiljr n  it  luas  put 
upon  l)im,  Ije  coulti  not  gibe  anu  Eeafoii  tufjp  fjc  took  tfjis 
CiiUoman  up,  but  onlP  becaufe  Ije  Ijan  taken  Ijer  up  befoK* 
Do  pou  tijink  tljat  it  is  fit  tljat  a  ©ubjccf  of  England  (ijoulD 
be  taken  up  in  tljis  69annci:  f  ^0  tijat  notu  tlje  Ciueftion  is, 
lubetljec  tljcp  Ijati  not  a  fufficient  13)^obccation  f  3^  take  it 
tijep  Ijati,    3if  a  ^^an  is  oppjcffeti  bp  an  Officer  of  Ini^ict, 
unoet  a  mere  pretence  of  an  autljoiitp,  tljat  is  a  li)?ol)o= 
cation  to  all  tljC  l^COple  of  England.     Cro.  Jac.  296.  luljiclj 
is  alfo  in  12  Co.  87.  tljc  Cafe  luas  tOiS;  Ciuo  15ops  com= 
bating  togetfjcr,  tlje  one  Uias  fcratcljeo  in  Ijis  i?ace,  anD 
IjiS  Bofe  ijoioeo  a  great  Quantity  of  Tolooo,  ann  in  tljat 
pigljt  Ijc  ran  tljiee  €luarters  of  a  a3ile  to  bis  Jfatljcr,  Uiljo 
feeing  IjiS  ^on  abufeu,  anO  tlje  Oolooti  run  from  Ijim,  ann 
IjiS  Clotljes  anO  face  all  blooop,  Ije  took  in  Ijis  Ipano  a 
Cutigel,  ann  ran  tb?ee  Ciuarters  of  a  ^^ile,  luljcre  tlje  0-- 
tbcr  03op  \ua0,  ann  ftruck  bim  upon  tbe  fpean,  upon  iuljicl) 
Ije  nien  -,'  ann  tbis  luas  bein  but  Q5anflaun;bter, 

Sinn  in  12  Co.  tbere  is  likeiuife  tbis  Cafe:  €)eberal  ^en 
mere  at  Xotuls  togetber,  ann  tmo  of  tbem  fell  out,  ann 
(luarrcllen  tbe  one  luitb  tbe  otber,  ann  a  tbim  ^an  Uibo 
teas  bp  (lubo  ban  not  anp  €iuarrel)  in  Eebenge  of  bis 
f  rienn,  took  up  one  of  tbe  OSotuls,  ann  ffruck  tbe  otber 
tnitb  it,  of  tobicb  be  nien  -,  tbere  it  tuas  anjungen  but^3an^ 
flaugljter,  becaufe  it  bappenen  upon  a  funnen  03otion,  in 
Kebenp  of  l)i<s  jf'ricnn.  Q5ucb  mo?e  in  tljis  Cafe,  lubere 
tlje  LibertP  of  tbe  €nibjca  is  inbanen,  unner  tbe  13)jetencc 
of  an  autbo.M'tin  Cbouffb  be  iua<)  a  Conftable,  pet  be  er^ 
ceenen  bis  ii)o\ucr. 

Cbere  bias  a  Cafe  quotcn  lubicb  luas  13  H.  7.  pi.  10. 
3in  Crefpafs  of  Cltfault  ann  'Battcrp  ann  3mp?ifonment  at 
Dale  J  tbe  Defennnnt  fain  tbat  A.  bcin  a  Ipoufe  in  tbe  fame 
Vill  of  Dale,  ann  entertaincn  fufpicious  l.i)cople,  ann  tbat 
tbe  Plaintiff  oftentimes  rcfo?ten  to  tbe  fame  ^cufe  fufpici- 
ouflp  tuitb  taomcn  cf  cbil  fame,  bp  lubicb  B.  Conffablc  of 

6 1  tbe 
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tl)t  fame  Vill,  came  to  tlje  DefcnUant,  anH  p?apeli  Dim  ta 
am  i)im  in  antninQ  tl)t  plaintiff,  to  finu  @)uretp  fa?  fjis 
goon  'BeDauiouc  -,  upon  tDijiclj  tfje  Defendant  came  toitlj  tije 
fait!  B.  at  tlje  ^om  of  tiuelije  at  Btu&t,  ann  {jim  fcunn  fiu^ 
piciouilu  at  tfje  fame  Place,  anH  tfjcie  tooh  ijim,  anin  fecpt 
ijim  in  Cuff oup ;  tuOicD  iss  tOe  fame  SKfault,  &c.  foj  xafiitf^ 
tf)':  piainthf  fjais  b^ourrljt  tijijj  asion;  anti  tDi0  U)a0  l)m 
to  be  a  soon  Jnffftication*  Cfji0  €afe  is  ijooD  laia  ^  foz 
Ije  Uiafi  a  peufon  of  ^utljojitp,  ann  \)nz  tlje  ^SSattei-  Ujas 
committed  in  tM  olun  Qieiu.  a  Confrable  map  arrca  a 
^an  tijat  bm^G  tfje  peace  in  Ijie  (nicto,  but  if  it  be 
tunc  out  of  fji0  Glietij,  ije  cannot.  |)e  cannot  take  a  15onu 
fe^  tlje  Oo^eacl)  of  tlyz  Peace,  if  it  is  not  b2chen  in  (ji0 
(Hie'iD.     3  Cro.  37). 

Clg  to  tfje  fatter  of  leinti  GUomen,  3f  Hnolu  not  iuOp  tOcp 
ta5^c  tfje  libcctp  to  lap  ^antj0  upon  tijcm  dS  ttjep  are  lunlk'^ 
inrc,  icljcn  tljey  fee  notijinn:,  but  onip  fufpca  tbem  to  be 
ielBD  ann  BifoHiedp.  5t  is  true,  tijere  10  an  autijoiitp  bp 
tlje  statute  of  Jac.  to  fenD  tljem  to  tlje  ^oufe  of  Co/rec'= 
tion,  but  not  luitljout  (Klarcant,  luljicb  Bray  tuanteQ  in  tljis 
Cafe :  ^nti  tije  Conffable  is  to  b?inff  tbem  before  a  Suffice 
of  tlje  peace,  anD  not  immeuiatelp  to  tafee  tfjem  to  P?ifon, 
asj  Bray  Din  ijctc,  ann  fp  make  Ijimfelf  a  Junge. 

31  toill  notn  conflnec  tuijp  tbe  otbet  fibe  niffcren  from  us* 
IFouc  of  tbem  agcee  t&at  Ije  ban  not  anp  ^utljoiitP;  but  one 
of  tbem  is  of  fiDpinion,  tfjat  Mjen  Bray  tbe  Conffable  fpoke 
to  tbem,  ann  fain  i}t  teas  concernen  in  tije  Ciueen's  'Bufi- 
nefs,  ann  fljetoen  tijem  bis  @taff,  tbej>  cmjbt  to  babe  ne= 
fifien.  OBut  3!  nebec  kneiu  tbat  a  Conffable's  Staff  ban  fa 
miscb  €f!icacp,  tubcn  tbe  Conftabie  bimfelf  ban  no  autbo^itp, 
ann  iDben  be'luas  in  tbe  (ECIronn;. 

©f  tbe  otbet  four  tbat  nifier  from  us,  ttoo  of  tbem  bofn, 
tbat  tbouub  tbis  luas  a  iu?onn;ful  Sia,  pet  it  teas  not  a  p?a= 
bocation  to  tbefc  S)0!niers,  becaufe  tbcp  tocrc  etrangers* 
'^btP  agree,  tbat  if  tbep  b^^n  been  Eefations,  ^eri^ants, 
0?  frienns,  tbat  migbt  be  ap^obocatiou;  but  bcrc  tbcp  be- 
ing Strangers,  it  bias  not,  fo?  tbep  ban  nctbing  to  no  in 
tbe  i^atter.  ^  ^cr\jant  fo2  a  Rafter,  a  Frienn  foi  a  iFrienn, 
a  Eelation  fo?  a  i^elation,  is  allotoen  to  babe  n  fuHicient 
Piobocation.  3  toouin  fain  fenoti),  inben  a  f^an  i<}  ccn= 
cernen  fo?  tbe  latos  of  tbe  tann,  ann  fo?  Magna  Ghana, 
tDbctber  tbat  is  not  a  p^obocation  f  Jf  pou  tcill  look  into 
lo  Co.  tbe  Cafe  of  tbe  ^arfljal,  pou  tuill  tinn  tbnt  anp 
^^an  tbat  ufuvps  upon  a  3iutisniaion,  ann  opp?e(fctb  a  ?©an^ 
|)e  is  an  JDffennet  againft  Magna  Charta.  jj^oto  bete  is  an 
I  afar- 
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dfurpation  upon  a  3'ucisDigion,  btrnvSt  Bray  took  tW 
Ionian  up  upon  a  bare  €)ufpiciou  tfjat  fljc  \ua5  ietuo  •  anu 

i|6  not  tljat  nffainft  Magna  Chaita? 

mz  tafec  it  t(jat  toe  ftanc  n  larijcr  autl)o?iti)  fo?  uS- 

18  Car.  2.  Hopkin  Hugget'0  Cafe,  lU  Keyling  59.  UpOU  n 
epcciai  eiertJiit,  a^  fjecc,  tJ^Ijiclj  fountJ,  €!)i^t  John  Berry, 
antJ  tlDO  ctOcrc  vM)  ijim,  linti  de  fado,  but  toitfjout  a  (laar^ 
rant,  impjcfTcH  a  k^m  tuljofc  ii^ame  luas  unfenoUin,  to 
fcr^e  in  tljc  Dutch  rears  5  tljat  tijn-cupon  t()c  $©an  un= 
fenoiun  iJciuD;  impicffco,  Ije  iBitlj  tijc  faiD  John  Berry  anD 

ttUO  Ot&er0,  lOCnt  to  Cloth-Fair;  anO  tlje  fain  Hopkin  Hug- 
get  anti  tlntt  otljcrs,  ujaliuno:  in  SmithHcld,  anti  fceinn;  Ber- 
ry anti  tljE  ttuo  otljcrs,  tuftlj  tljc  ^an  imp^effcQ,  ijoinff  into 
Cloth-Fair,  indnntly  purfuco  tfjcm,  anti  oUcr^took  Berry 
anD  tijc  otfjer  tiuo,  u-trl)  tlje  p?circn  69an,  anti  rcciuiring;  to 
fee  tljcir  Ollarrant,  Berry  fljclucH  Hopkin  Hiigget  a  paper, 
iDljicIj  Ijc  faiti  tuas  no  COarrnnt ;  ano  immettiatelp  Hopkin 
Hugget  t!?eU3 1)15  <BU)cjU  to  iTfcue  tije  ^nn  inip^ctfeD,  anu 
tlj?Ult  at  Berry,  upon  luljicfj  Berry  antJ  tIjc  tluo  otijevgi  U^ett) 
tfjeir  SUioitiD,  nnD  tijcp  fouuOt-,  luOcreupon  Hopkin  Hugget 
gaije  a  cdounB  to  Berry,  ui!}creof  \)t  immetsiatelp  tiien : 
anti  tljis  loais  IjdtJ  but  ^anflauiTfjter.  ann  it  is  tljcrc 
lutifjeti,  tijat  if  a  $^an  is  arrefteti,  02  reffrafncD  from  bis 
libectp,  altljouiTb  Ijc  is  quiet  biuifctf,  vet  it  i^  a  Jpjo^oca- 
tion  to  alt  tlje  }?5copIc  of  England,  not  cnip  fji0  Iricntis, 
but  Strangers,  fo?  common  Dumanitp's  %d.l\z,  to  ent«ea= 
ijour  W  Eefcue;  ant>  if  in  fucfj  an  Cnnea^our  to  refcuc 
tljep  kill  one,  tfjfs  is  not  ^urtier,  but  g9anflauo;()tcr  on!))/ 

Cljis  Cafe  Vjas  as  ours  is,  n  Special  (HcrniS,  luljicO 
came  before  ail  tfje  Jutijjes,  antJ  ttjcrc  four  of  tlje  3!utiffe6 
iein  it  to  be  luilfu!  Smuttier,  f02  tljc  fame  Eeafons  as  four 
of  tijefe  50  natu  -,  but  tbe  otfier  eio:l5t  OeiD  it  to  be  but  ^an^ 
flaugbter^  bccaufe  tbe  Subfeii  is  tD?onn;fu!!y  reftraineo  of 
bis  Liberty,  anU  tbere  i^  a  13?o\jocation  to  all  ^m  to  cn-- 
teabour  bis  dfuftancc :  ©jbere  tbere  is  a  Oiolence  ufeti  to 
reffrain  a  i^an  from  Ijits  libertp,  tbat  can  be  but  .^an^ 
flauffbter.  anti  tijofe  four  tobo  5iffercD,  ga^e  Jutiffment 
ncco?tiin0  to  tbc  ©pinion  of  tl)c  eiijbt,  anti  allotoeti  bim  bis 
Clerp. 

j^oui,  bolt)  notb  tbat  Cnfe  tifffer  from  tbis  r  Zf)^]}  faj> 
tbere  Vuas  a  fuTijtims  ^'■>  tf)^  li)|efs=83a(tcr;  but  Hotb  tbat 
make  an  aitrrarion  f  Bo,  it  is  tbc  tojotigful  Jmpzifonmcnt 
tbat  makes  tbe  alteration,  if  anp  tbere  be.  Jf  a  ^^an 
luitbout  anj>  l^jobocation  ti^aio  Ijts  ^too?t!  upon  anotber, 
antJ  tben  tbe  otbcr  tJjatu  l}i&  ^mim,  anti  is  killcti,  tfjat  is 
I  ^urticr, 
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Q9urt!cr,  n0  UinsJ  tljc  Eefoluticin  in  tljc  lo?li  Morley'iS  OTafe* 

Kelyrig  53. 

^Ijcp  flip  It  couin  not  be  a  p^otjocntioit  to  tfie  p?ifoncio, 
bccaufc  tljep  fencU)  not  tljnt  fljc  luae  illcijallp  aircftcti«  Idut 
fiutljj,  a  $?9an  muft  not  lofe  W  life  fo?  Iji's  Jo;no?ancc, 
lufjen  Ije  Ijappens  to  be  in  tlje  Eigljt*  Cro.  Car.  271.  %it 
H.  Ferrar  luas  atreffeti  lip  a  OLlavrant  tijat  nameU  Ijim 
l^niffljt,  luljetcnsi  Ije  Uia^  a  Xaronet;  Ijis  ^etnant  feilis 
tije  'Bailiff;  tljis  tnajs  anjutipti  ^anflautjljtec  onip,  faecaufc 
tljc  e2:io,rrant  lune  ill* 

3.  am  as  muclj  fo^  a  l^efo?niatiou  a«j  anp  one :  Xut  in  a 
leaal  UiliW,  fo}, 

"  Vir  bonus  eft  quis  ? 

Qiii  confulta  Patrum,  Qiii  leges,  Juraque  fervat. 

Jt  Uiajj  atJjutiscD  onlp  s^anflaiin;l)ter. 
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NAME. 

Holman  ^erfus  Walden.     Hill.  1  Ann. 

( I. )    X^  ^^*''"  °^  ^^^^  ^^^^  affafnft  tlje  Dcfentiant  B.  W.  Ije 
1  saik^6^     I     picaticri  in  abatement,  tljat  ije  tuas  baptijeo  bp  tijc 

*'^  ^  '^^  il5ame  of  John,  &  per  nomen  &  cognomen  de  J.  \V.  al= 

luapjj  m$  fenoiun  ann  callen  -,  tuitljout  tIjat,  tIjat  Ije 
msf  calleo  0?  linoiun  bp  tlje  Bame  anti  filename  of  B.  W. 
SDn  a  DemuL-tcr,  it  iuas*  infiften,  tljat  tlje  matetiai  part  of 
t!)e  piea  luag  tfje  Bame  of  OSaptifm,  anH  Ijc  couIQ  not 
ijaije  anotfjer  jKame;  tfjecefo^e  tlje  Ctauerfe  luajs  neeuief^ 
ann  fi'itiolous* 

1  intt.  3.  Holt  C  %    One  map  bvtlie  a  Nomen  &  Cognomen  tIjat 

cro.jac,558.  jxt'ott  w^  baptifeti  5  ano  a  13erfon  map  be  baptifen  )i^  tlje 
89°:    ""     Bame  of  A.  ann  confirmeti  h^  tlje  Bame  of  B.  ajs  %{}:  Fran- 

2  Roll.  155.  cis  Gawdy  iua0,  not  tljat  3!  tljinli  ti)e  ficlf  Bame  ceafeD: 
a  Browni.48.  ^j^j,  J  jijij^j.  jf  jjjj,jj|j,  „p(  j,g  jj  fiiflicient  anfiuer  fo?  tije  Vt-- 

I  Show.  Vps.  fenUant  to  fap,  Ije  tuajs  baptifeD  bp  tlje  Bame  of  J.  uniefs 
Ijc  abetcen  alfo,  tIjat  Ije  luas  cbct  callcD  anU  fenotun  hv  tljat 
Bame*  Xiit  fuppofino:  it  Ijau  hm\  an  anftoec  fufficicnt 
•  tuitljout  mo?e;  pet  fapino:  Ije  von$  baptifcu,  &c.  m&  onip 
an  Jnnucement,  mijiclj  is  tnaben  by  tlje  Crabctfe ;  ann  tbeu 
tlje  Cffea  of  tlje  Plea  ijs,  tijat  ije  m$  nebet  callen  bp  tlje 
I  Bame 
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Bnnie  of  B.  w.  stno  Ijctc  tf)c  Ecauetfc  ifi  matetialj  anu 
IfheUJiTc  tlje  JnDitccment, 
Jimgmcnt  to  anfuict  otjcr* 

Lepara  'verjus  Sir  John  Germaine.     Pafch.  l  Ann. 

115  AfllimpHr,  tijc  pninttff  fuen  tlje  Sl^effntinnt  bv  tfjc     ( 2. ) 
jl2mtieof  J.  G.  J^niffJjti  to  luIjicD  Ije  plenDcu,  tfjat  Ijc  5Saik.23y, 
tons  a  l^nigljt  aiiD  Xaronct ;  anD  tlje  Ciueftion  luag,  mi)t=  ^'^" 
t!jct  'Baronet  luajs  a  ucceffai-p  l^m  of  Ijis  I3anir,  to  fup= 
po?t  tlje  ^aion  f 

Holt  C*  :j*  ^fje  title  'Baronet  16  an  effential  19art  of  a 
^an'0  Bame,  becaufe  'tis  a  SDignitp,  ano  iMljctljer  it  be 
ereateu  bp  M  of  parliament  0?  letters  Patent,  'tis  part 
of  Ijls  Bame ;  as  in  Cafe  of  a  DnKe,  ^arquifs,  Oifconnt  i  Liu.  34- 
0? 'Baron:  Cfjoufflj  as  to  tljis  laft  l^ame,  tljere is  a  Differ  -  ^"^*  '^''^ 
rcnce  betlueen  a  'Baron  bp  Cenure,  antJ  bp  patent ;  fo?  in 
tlje  firft  Cafe,  ISaron  is  not  a  Burnt  of  Diffnitp,  but  tlje 
•Baron  bp  Letters  patent  i$  a  Dignitp,  auD  part  of  Ijis 
Bame* 

The  King  ^erfm  Bifhop  of  Chefter  6c  al'. 

Tp(&  Defendant  in  a  Quare  Impedit,  pleatieti  a  (S?ant     (3) 
maUe  to  W.  T.  Armigero,  poftca  Militi,  tPljO  granteH  3  Salk.23(5, 

it  to  Ijim ;  on  Oyer  of  tlje  (©?ant,  it  appeared  to  be  to 
ogiir  w.  T.  3ll\nio:l)t :  Plaintiff  tienuirrcti;  ano  one  Juiip 
\uas  of  ©pinion,  it  migljt  be  tlje  fame  perfon,  fo?  Ije  mi0l)t 
lja\jc  fuel)  a  Ji5ame  bp  deputation. 

"Bv  Holt  €♦  J.  a  ®Mnt  to  w.  T.  Cfq^  bv  tlje  Bamc  of 
W.  f.  ll\nt.  cannot  be  poD,  becaufe  tiwiQbi  is  a  j^amc  of 
Dijynitp,  ann  as  muclj  bis  J15amc  as  tlje  Bame  of  'Baptifm.i 
ano  if  Ije  mijjbt  baiie  fuclj  a  reputatitje  ii5ame,  be  ouiybt  to 
ba^je  pleaneri  it  fo :  'But  l^niffbt,  tobiclj  is  a  Citle  confcr- 
ten  bv  tlje  ji^iniy,  cannot  be  a  Bame  in  deputation,  fo| 
tbere  is  no  jfouunation  fo?  it. 

(UiHe  Additions. 
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Ne  exeat  Regnunl. 

NailorV  Cafe.     Mich.  13  W.  j. 
Cafes  w.  3.  -w-   -w-^  toajs  a  p?ifoner  in  tlje  Counter  fo?  caiant  of 

561,  &c.         I 1      <^jj^|^    jjj^^,  jj  j^g  g^ggj  Regnum  DirCftcn  OUt  Of 

i        I      Chancery  to  t^e  ^l)Criff  Of  London,  tO  ^OlO  Dim 

'■"-■-  to  ^ecuritp  not  to  Icaijc  tljc  iaingtiom  tDitljout 
licence ;  anu  a  Habeas  Corpus  hsU\Q  moueD  foi,  fn  o?tiec 
to  cljatjje  Sim  toitij  an  aftion  in  tljiis  Court ;  Brotherick  ob^ 
icaen,  tl)at  ije  couin  not  be  tutn'D  ouet  to  tlje  ^arfbal,  fo? 
t&en  tlje  €)f)eriif  of  London  couID  not  obep  tfje  ^anDate  of 

tlje  Ne  exeat  Regnum,  viz.  tO  UCtaiU  in  CultODp  tlH  fje  fOUnD 

S)uretie0,  &c.  -Clje  €ii)criff,  upon  Default  of  €)uretie0,  i$ 
to  carrp  Ijim  to  tlje  common  ©aol,  tf)ere  to  be  fafclp  fecpt 
till  ije  ioluntarilp  jyiije  ®ecuritj»j  ann  tijiis  i&  to  lie  cettiiieo 

bp  tlje  Sljeciff  into  Chancery. 

Holt  C*  31*  ©uppofe  Ije  ban  been  in  tljc  ©betiff'iS  Cuflo-- 
np,  bp  a  tairit  of  tljis  Court,  at  tbe  Cime  of  tlje  Ne  exeat 
Regnum  comiuo;  to  Ijim,  a0  pou  tnoulti  babe  it,  be  cannot 
be  temcbcu  out  of  Ijijs  Cuftobj^s  fo  tbat  tbe  ^rit  inoulD  be 
a  J^inti  of  a  ©anffuarp  to  Ijim*  3it  i&  true,  if  tbe  %l)ttif( 
tafee  tbe  Security,  be  ougljt  to  ccrtifp  it  into  Chancery  j 
anti  it  16  true,  it  is  out  of  tbe  ©berfif'ss  Potner,  bp  tlje 
Eemobal,  to  netain  bim,  0?  take  S)ecuritpj  but  m  map 
feeep  bim  in  our  Cultobp  till  be  finn  Securitp,  anb  fo  tbere 
iDill  be  no  ^ifcljicf. 

Fancfl.  p.  Holt  C.  J*    "^be  Mitit  of  Ne  exeat  Regnum  ougbt  not 

to  be  itranteD,  but  upon  great  Keafon  anb  €ramination ; 
otbertoife  a  Homine  repkgiando  map  lie*  30  99crcbant 
gitrangerss  map  be  p?obibiteb  from  cominn;  into  England, 
hp  tbe  fame  Eeafon  tbe  lying's  ^ubjeas  map  be  reffraineli 

jMod.iz?.  fj.Qj||  gQjj^jj  0ut  of  tlje  K^insbomj  anti  fo?  tbat  Ipurpofe 
tbiis  21{rit  of  Ne  exeat  Regnum  toajS  frameb,  ^fiicti  is 
grounbeb  upon  tbe  Common  lato,  anb  not  Qiun  bp  anp 

4  Mod.  1 79  particular  Statute*  Snb  Ijere  it  iis  fain,  tbat  tbe  ffiLirit 
Ne  exeat  regno  10  rarelp  bab,  anb  tbat  on  particular  Eea-- 
fori0,  anb  fo?  particular  purpofes,  to  p?obibit  a  fingle  per^ 
fon  from  bepnrting  tbe  J^inpom ;  anb  not  a  great  manp 
S0t\\  going  a  Oopage,  &c.  fo?  tobicb  an  Embargo  i0  mo?c 
p?oper*  a  Ne  exeat  Regnum  tuais  grantcb  to  (lap  tbe  De= 
2  fenbant 
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fcnnant  from  goinn;  to  Scotland  j  fo2  tfjo'  tftat  i£i  not  out  of  '  ^*]J-  '°^ 
tlje  l^iiiijtiom,  pet  it  ig  out  of  tbc  Rcacfj  of  tlj2  i3)?occf!3  of  ^       ^'^^ 
our  Couits,  ann  toitljin  tijc  fame  SgifcDicf* 
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Smith  'verfas  Browne  and  Cooper. 

IB   an    Indebitatus  Afliimpfit  tI)C  ipiailltiff  HCClarcH   fO?  2  Salk.  666. 
2ol.  fo?  a  Bcffi'o  folD  to  tlje  DcfcnOant,  in  tlje  I3a= 
riflj  of  t&c  Xlelfcn  Mary  of  tJje  Arches,  in  t&e  ffillarn 
of  Cheap:  Cljctc  Hja0  a  dctDiSt  fo?  tljc  plaintiff,  anu 
potion  in  accelf  of  Jungment* 

Holt  C*  3!»  ^0  foon  as  a  Bc^ta  comes  into  England, 
i)C  becomes  free  •,  auD  one  map  be  a  Oillein  in  England,  but 
not  a  €)Ia\)c :  fou  fljculD  Ijabe  aijerreti  in  tlje  Declaration, 
tijat  t!)e  ^ale  of  tljc  BtQvo  toas  in  Virginia,  anB  bp  tfje  2  vent.4. 
LatDS  of  tijat  Countrp  Begroes  ate  faleabfe  5  fo?  t[)e  latus  ^  ^i^*^  '^'■ 
of  England  Bo  not  ettenn  to  Virginia,  auD  tue  Cannot  take 
IQotice  of  tbeir  laui  but  as  fet  fo?tf) :  Cf)crcfo?c  fje  o?Uer« 
eu  tbe  jpiaintiff  fljouio  amenD  ano  alter  bis  iDeclaration, 
tIjat  tbe  Dcfenoant  tnas  innebteo  to  Ijini  fo  mucb,  fo?  a 
jeegro  foID  bere  at  London,  but  tbat  tbe  faiD  Beffro,  at 
tbe  Cimc  of  tlje  ®ale,  Uias  in  Virginia ;  anb  tfjat  Be- 
0roes  bp  tlje  latos  ann  statutes  of  Virginia  map  be  fofn 
as  Cljaftels* 

Powel  31,  3n  a  Oillrin  tbe  ©toner  bas  a  p>apertp,  but 
'ti$  an  Jnljeritance;  tbe  laU)  takes  no  Botice  of  a  Bcffro* 
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NISI    P  R  I  U  S. 

Bullock  ^erfm  Parfons.     Pafch.  4  Ann. 

t  saik.  454.  -|-N  Debt  aftec  aetuia  fo?  tljc  Plaintiff,  m*  Eyre 
inoijeti  in  arrefl  of  JuUffment,  tljnt  tOe  Diftringas  toas 
toiti)  a  Xlanft,  nnu  Debiti  (tbc  €aufe  of  aaion)  oniit= 
teti,  fo  it  m$  a  Diftringas  in  anotfjec  Caufc*  £)n 
tijc  otf)ec  €)i5e  it  tuajs  urgcti  to  be  as  no  Diftringas,  ann 
aincri  ftp  accnia^  ann  tijat  it  luaje  antcnuafaic*  Hob.  246. 
2  Cro.  528.  dje  (lowrt  mane  ttoo  Ciueaiongi  iff,  mit' 
tfjer  tlje  Slunffc  of  Nifi  prius  Ijau  aut()o?itv  to  trp  tljisj  3lfue» 

W'  -f  ■       ^^  P^''  ^°^^  ^*  31*    i|)i£i  3UtljO?itp  i0  not  bp  tl)e  Diftringas, 

7j/  ' '  but  bp  tbe  CommilTion  of  affile;  fo?  tlje  13  E.  i.  c. 30. 
0ibe0  tlje  Ctial  bp  Nifi  prius  befo?c  3iufficei5  of  ani^e; 
at  firft  tljefe  'STrials  tuctc  dan  upon  tlje  Venire  facias ;  ann 
tlje  Ciaufe  of  Nifi  prius  i0  bp  tlje  13  E.  i.  c.  30.  o?ncren 
to  be  inferten  in  tlje  Venire.  Cfjefe  Ctialss  continuen  to  be 
upon  tfje  Venire  till  42  E.  3.  c.  1 1.  tDljiclj  tequiteji,  tfiat  tf)t 
J^aniesi  of  tfje  :juto?!S  be  fitft  retutnen  into  Court*  OBp 
tljijs  aa  ttoo  3nconbeniencie0  mere  remenien*  iff,  Cbe 
]^attj>  miffljt  be  pjepaten  to  mahe  W  Cljallenge^ :  ann, 
2nip,  Clje  £)efennant  tuag  p?ebenten  bp  tbis  ^um  to  caff 
an  €iroin  at  Nifi  prius,  tobiclj  toa^  ufen  ftequentip  before* 

3nij),  €be  Court  Ijein  no  Diftringas,  0?  tbC  mmt  of  a  Di- 
ftringas, to  be  ainen  bp  a  fiJernia;  but  an  iu  Diftringas  tuass 
not :  ann  rememberen  a  Cafe  tDljercin  Saunders,  of  Counfel 
at  tlje  TSar,  n?oppen  tlje  Diftringas  out  of  bisi  |)ann,  tljat  l)e 
micbt  ailant  a  Diftringas,  tDbicb  iuouin  be  ainen,  ann  not 
feeep  ann  fljcto  an  ill  one,  Uiljidj  toouin  be  nauffljt*  aifo 
tbep  (jein  it  amennable,  ann  0atje  3lunffment  pro  Qiier', 
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Nolle  profequi. 

Goddard  ^erfis  Smith.     Mich.  3  Ann, 

Action  of  tlje  Cafe  fo?  inUiainrj  fjim  mnliciouflp  of  Mod.  cafcs 
'Bai-mrp,   fettinn;  fo?tIj,  tljnt  Oc  mass  debito  *<5i,26i. 
modo  indc  Exonerat'  j  anil  at  tljC  Ctial,  tO  p?0\3e 
it,   Ije  pJOUUCeD  a  Nolle  ulterius  profcqui  bj?  tIjC 

atto?nep  (Sencral* 

Holt  €♦  SJ-  3  Hoiibt  tufjctftec  tm  CtjfDcncc  ttiill  maintain 
t!je  Declaration  5  fo?  tfjc  Cntcina;  a  Non  Prof,  iis  onip  ptit= 
tino;  tlje  Defendant  Sine  die,  anti  fo  far  from  oifcljarginff 
|)im  of  tfie  €)fFcnce,  tijat  it  Dotlj  not  nifcljarge  anp  fnrtljer 
l^?ofcciition  upon  tfjat  uerp  .'JnQiamcnt  -,  Init  notloitljftann- 
injy  nelD  j^joccf^  map  be  maoe  out  upon  it :  a  Nolle  pro- 
fequi  cannot  be  pleaneD  to  a  ncto  SinUiament  fo?  tljc  famj^ 
Crime  -,  anu  it  toouIQ  be  unreafonable  to  allotD  a  Ci5an  tljat 
ffet0  off  bp  a  Nolle  Prof,  to  maintain  an  ^aion  fo|  a  mali= 
riou0  ?p?ofecution*  anO  Ije  faiD,  f)e  l}ali  knoton  it  t^oujjDt 
uerp  tarn,  tljat  tf)e  atto?nep  General  fljouin  enter  a  Nolle 
profequi  upou  Jinniameuts,  ant>  tIjat  it  began  firit  to  be 
piaaifeo  in  tlje  latter  CnU  of  l^ino:  Charles  tlje  eeconn's 
Eeiffn  J  but  tfjat  on  :jnfo?mation}3  it  fjali  btzn  frequentip 
none* 

Harcourt,  s^after  Of  tfie  Office,  upon  ^earcf)  of  l^?ece= 
tentiS;  tftere  nebec  tajs  been  anp  IpJ^oceeUinffis  after  a  Nolle 

profequi. 

O^ut  per  Cur':  €i&e  ^Sion  Hotf)  not  lie* 

Mon  Compos.    ^tZ  InfantSi 


6  L  N  0' 
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NOTICE. 

Larie  and  T^noe.     Mieh.  ^  W.  &  M. 


I 


skinn.  3(52.   Per  Holt  C.  I,  "Y^  ^  PI^^  ttpon  tfje  affs  of  Difcfjarge 

of  poo?  p?ifoner0,  tfje  ^a  rcqiifrro, 
tSat  Boticc  be  ffiljcn  to  tD^  Ci'e= 
HitoiS,  &c.  tljat  ije  intcnti0  to  UM 
'Benefit  of  ttjc  as,  nnD  tfjnt  Ije  fijall  be  OifcfjargeD  ngaiurt 
fticlj  CreiJit025  to  tt!;dm  !)e  untie  iRotfce  -,  init  ijc  fniD,  ft  ijs 
not  fufficicnt  (n  Ijis  Pen  to  Cap,  t&at  Ije  IjaQ  giueit  Boticc 
to  tlje  piai'ntiff  in  m  ^ffion  iii  lufjicO  Ije  pleau^  fuclj  piea ; 
butlje  ot!0!)t,ncco^53inn;  to  tlje  ^S  Car.  2.  to  auetjtfjat  fje  One 
jjiuen  j0ot(ce  to  tlje  #ai-tp  at  luljofe  ^nit  Ije  luas  commit^ 
tcr»,  t{jo'  Ije  be  not  plaintiff;  fo?  tljis  i^  ecp^eflp  lequitea 
hv  tlje  faiD  m. 

Hill.  8  vv.  5.     Holt  €.  J*  Jf  Pou  Ijatje  not  tegulac  Boticc  of  Ctial^ 
^",  w.  3.   ^^j  ^^  ^,pjj  j^^j^j^p  Defence,  anti  no  not  ncpenD  on  tfjat,  j)ott 
cannot  aftct  tafee  a&uantagc  of  it* 


N  U  S  A  N  C  E. 

Arnold  ^erfiis  Jefferfon.    Mich.  9  W.  3. 
C  I. )     3it  lisais  ijelD  bp  TTB  tljid  Cafe,  tijat  an  aoife  of  etifnnce, 

5  Salk.  247,        Holt  C*  31*      ■      0?  Quod  permittat,   &c.    Qiiare   erexit 
'*  ■  I      quisdam  iEdificia   ifi  gOOO,    fO?   tfjfl'e 

mai»  be  a  'Buiioinn;  luitfjout  a  p?opcr 
.!l5ame*  One  tuijo  ban  an  C^oiife  ann  ligljt^  Cime  out  of 
^inn,  tbe  Beiijbbout  anO  OUinet  of  t!je  nert  JfieiD  built  a 
^^eiij  Ufljicl)  ftoppet)  tlje  MqW,  ann  tijcn  be  mane  a 
jtcafe  tbcreof  to  anotber,  aryainft  tubom  tbe  pinintiff 
i  Mod.  54  b?o«gbt  an  ssion  fo?  tbiis  jQufance:  Snn  anjuno'D,  n)iii 
1  Roll  Rep.  j^jfjjQ^  jjp  j^^ijjijj.  jjjj^g  ^0|cg  againlf  tbe  'Buiiner,  pet  be  cnn= 

not  babe  an  asian  againU  W  lelTee,  becaufe  it  tuouin  be 

I  m&Qs 
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aoaffe  in  Ijim  to  pull  noum  trjc  8>!jcti ;  but  tfjc  Plaintiff 
ma?  ftnno  on  Ijis  own  <S20unD  nno  ntnuc  tlje  jl3ufancc, 
anil  if  a  (^nn  DaM  a  HJnp  d^et  t()c  lanti  of  mmijtt  per- 
fon,  nnti  Ijc  ffops  tOat  Mlap,  nnU  tJjcn  ncmircs  tIjc<g?oinHii 
aaion  lie0  npinft  tijc  If (ftr,  fio?  continiiinn;  tlji-s  jfi5Ufaiict 
Cljouiylj  €^toppinff  of  LiuDtsJ  is  n  l3Jufnnce,  tije  @>top= 
pin0  a  Piofpfct  i0  net. 

y^t   Nifi   prius  coram   Holr  C   f.      Anonymiis. 

Mich.   II  VV.  3. 

OB  ^  uuid  innicfco  fo?  n  Buffince,  fo?  feefpinn;  federal     (  2.  ) 
03nrtc!s  of  <^un  potuUfr  in  a  Ijoufc  ii\  Brentford  cafcs  w.  3. 
'CotiJn,  fonicti'mig  tiuo  Dau^,  fomctimes  a  eileefe,  till  Ije  ''^*" 

£CUlD  COntlCniClltip  fcnO  tljrm  to  London. 

Holt  €.  %  €b  fiippojt  tijig  inDismcnt,  tljerc  nmft  be 
apparent  Dniifrcr,  o]  93trcliiff  alrcatip  Hone.  z'olD,  Cfjo' 
tlje  DcfcnDt^nt  OatJ  cane  tOus  fo?  ftftp  0?  firtiJ  ^cars,  pet  if 
it  be  a  l^ufance,  Cime  tatli  not  make  it  (aiufuL  sBIVj  Jf 
at  tIjc  ^imc  of  fcttiinj  up  tljis  mnk  in  lufjidj  tijc  ©un^ 
polntsec  Id  l^ept,  tf)ere  fjati  been  no  JpoHCciS  near  enunjO  to 
be  p?e|nU5ceti  bp  it^  but  fame  lurre  built  nnce,  it  luoulti  be 
at  tlje peril  of  tlje  Oonilficri  4t^lp,  tSijo'  ©unpouitJet  U 
a  neceirra-j)  €binD:,  anu  fo?  Defence  of  tfje  i^fnpom,  ptt  if 
it  be  feept  in  a  place  nangercuis  to  tljc  Jnljabitantis  0? 
pa(renD:er.s5,  it  mill  be  a  Bufance* 

The  King  ^erfm  Wharton  &  al'.     Pafch.  1 5  W.  |. 

IBUiftment  fo?  Eict;  tljc  Cmif^  tit  tlyt  Biot  toasj  tU    ( j.  > 
Eiffbt  of  a  p?ibatr  EiUet.  cafes  vv.?. 

Holt  c.  %  Jt  a  Eibct  tuns  contiEuouflD  bettoeen  tlje  ^"'• 
lantJ  of  ttuo  perfons,  eatrj  of  tljem  is  ©luner  of  tljatpart 
of  tlje  Ribcr  luljfclj  is  nert  fjis  tanrr  of  common  Eiijljt; 
ann  map  let  it  to  tU  otljee,  o]  to  a  gttranijcr.  itiip,  3if 
one  fees  Ijis  j^ciijljbour  eresing  a  tjEljino:  luljicfj  tuill  "be  ci 
aufance,  fje  cannot  abate  it  till  it  Umu  an  aSmil  l^ti= 

fance  -,  to  tfje  Q^irrim  of  pntfUt  cautcla  quam  mcdela  IjOiOS 

not  in  tljis  Cafe*  sUv^  If  &ne  fjilj:^  a  Ei'ufrj  nhS  fo? 
©latrt  of  SjfotBiino:  it  tijf  neffyijbom-inij  InnU  lij  cfteVfidtun^ 
ije  is  in^^igtible  fo?  it. 

R6fwcll 
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Rofwell  verjus  Prior.     Mich.   1 3  W.  3. 


(4)      A  <2:tioit  on  tfte  Cafe,   fo?  stopping;   tlje  piatntiff'ss 

Mod.  Cafes  /\  ifgots ;  ono  t!jc  Plaintiff  Dcclaceo,  tfjat  ijc  mas  pof= 

fclTcQ  of  fitcD  a  {^Effuagc,  fo?  a  certain  Cecm  of  ^eacjs,  nnti 

Ijau  ant!  oiigijt  to  (jane  fuclj  ligOtss  tfjercunto :  Jt  luajES  a 

Ciucftion,  toljctljcc  tljiis  toag  gooo,  toitijout  fapino:  antieut 

LiU&te. 

1  Mod.  55.       Holt  C*  3*  oaijerc  a  ^an  \m  a  vacant  Piece  of  <S?ount!, 

?Lcv  V94.   «'iiiO  i'i-^l^^  'T  ^poiife  tf)cteon,  luljiclj  &a0  ucrp  gooo  liBijtg, 

1  Vent.  174.  aiiB  fje  Iet0  tljig  l|)oiife  to  anotl^et;  if  aftenoarn^  Ijc  Imiin 

upon  a  contiLTuoue  piece  of  LanH,  0?  !et0  tfje  lanD  to  one 

toijo  luiilti0  tijereupon,  to  tlje  Bufance  of  tlje  lirvfjts  of  tlje 

firff  Ipoufc ;  tlje  Leffee  upon  tlje  fitff  leafc  fljnil  l)ai3c  Ijig 

aaion  of  tlje  Cafe  acainft  fuel)  15uilDer,  &c.  fo?  tlje  IDoufe 

luas  ffcanten  to  Ijim  loitlj  all  tlje  €afenient0  ano  arnian^ 

tagcjs  tljen  lieloniyinff  to  it :  ann  it  toajs  agceetJ,  tljat  fo?' 

iiieii|»  tljc  ^lap  luasJ  to  neclace  of  antient  liiyljt^,  anU  an= 

tient  09eiruao:e  ^  but  nolo  tljat  Courfe  tuae  altereti* 

4  saik.  459-      dji0  lua0  aftct  aietuia  fo?  tlje  plaintiff,  on  a  (potion 

in  arccff  of  Jutiijment;  ano  Salkeld  fap0,  tljc  Court  feem= 

eti  to  tljink  tlji0  Declaration  tuoulD  not  Ijaije  been  jjooo  up-t 

on  a  Demurrer* 

Tenant  njerfus  Goldwin.     Mich.  3  Ann. 

( 5- )     Tn  Cafe,  %U  Plaintiff  ncclareD,  €ljat  Ije  loa^  poffeffeu 

\  saik  Tu    J-  of  a  ^effuage,  aiiD  in  a  Cellar,  part  tljereof,  Uia0 

Mod.  Cafes   luout  to  Ui?  CoaliS,  "Bcer,  &c.  Cljat  tfie  Cellar  loineD  to 

3 'I-  tlje  DefeuDant'gi  i^effuajje,  anH  lip  a  OLlall,  tol)iclj  tlje  De» 

fentJant  debuit  reparare,  tDa0  fepatateH,  anil  nefenDcD  from 

tljc  SDefentiant'^  p?itjp ;  anH  t&at  fo?  OLTant  of  Eepairino:, 

foeditates  &  fordida  foricjE  prardid.  in  Cellarium  ipiius  qucr. 

fiuebant,  &c.   Cljcre  tDa0  a  :juDo;ment  bp  Default,  anO  Da= 

mauejs  upon  tlje  mtii  of  3inquirp* 
nap  tlje  Cljief  'Smitz  ann  Cur',  3ItHi0ment  fo?  tlje  piain^ 

tiff* 
Nat.  Bicv.  Holt  c*  3i*  3^t  i0  ti)e  DefenHanf  is  ©Kail,  ann  tbc  Dc- 
9  Co  Ale-  fCH^ianf  0  jFiltlj,  anu  Ije  iis  bounH  of  common  Eiffbt  to  fecep 
red-s  Cafe.  Ijljs  ffillall,  fo  as  lji0  filtS  iiiap  not  tiamnifp  ijis  l^eig&bour; 
Hua  i5'  ^^  ^^  ^  Crefpafgi  on  W  Beigljbour ;  ajs  if  Ijijs  -Beafts  fljoum 
1  Sid.  167.    efcape,  0?  one  fljouiu  mafec  a  great  Jpeap  on  tljc  T^o^iier  of 

I  iji.s 
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6i0  (55?oiinti,  ann  it  fljotilD  tumWc  aim  roul  Uoton  upon  fj!0  l^^^^}^- 

jQeiffljbours.    Cljc  Cafe  map  be  fiiclj,  tljat  tlje  DefcuDant  i2°245,V4. 

map  net  be  bomin  to  repair;  but  tijetiupoit  tlje  22Io?liiS  de-  iBuut  116. 

bet'repararc  (je  muft  be  acquittcD  Upon  tfjc  (SLtial.    Jf  A. 

Ijais  titjo  i;3o«fe0,  ann  tfte  Ipoufc  of  ©ffice  of  one  is  conti= 

n;uou0  to  t^e  Cellar  of  tijc  otOer,  but  ncfcnarD  bp  a  mnU, 

ann  Ije  fclljs  tbis  ^oufe  tuitb  tlje  i^oufc  of  ©ffice^  toe  Clen- 

tjce  muft  repair  tfjc  ma\L    <^o  if  be  Keeps  tbiis,  auD  fells 

tbe  otber,  be  bimfelf  muff  repair  tbe  ©Hall  of  tbe  Doufe  of 

iDffice;  fo?  be  tubofe  Dirt  it  is,  muft  keep  it  tbat  it  map 

notCrefpafS- 

^         See  the  Book  at  large. 


OATHS. 

Davis  arid  CarterV  Cafe. 

DAvis  anU  Carter  ftooli  in  tbe  liJ)illo?p,  ann  tbeCourt  -  saik.461. 
tuouin  not  alloU)  tbeir  affinauits  to  be  rean.  ^f-  ^  ^'"^• 
Hill.  7  W.J.  B.  R.  'But  Mich.  4  Ann.  B.  R.  a  5  Lev.  4^6. 
potion  toas  mane  to  fct  aftne  a  Jungmcnt  fo?  ^.^.^^Jg'''' 
:?rreD:ularitp  on  tbe  Defennant's  afflnauit;  ann  £^h  Whit-  I  ^iod.I5 
acre  objeaeti  to  tlx  Eeaning  it,  becaufe  be  teas  con^ia  of  ssaik  4(J'- 
liJerjurp* 

tt  per  Holt  €*  J*  ^uft  be  tberefo?e  fuffer  all  injuries, 
ann  baue  no  mu\>  to  belp  bimfelf*^ 

Powell  3!.  J^ou  ourybt  to  ba^je  tte  Eeco?n  of  Conuiaion 
in  pour  Hjann,  luben  pou  mafee  tbis  ©bjeaion* 

Xut  per  Holt  €,  %  Jf  be  bnn,  it  toouin  be  nothing  to 
tbe  Purpofe. 


6  M  O  B  L  I- 


?oz 


OBLIGATION. 

Cromwell  verjiis  Grunfden.     Pafch.  lO  W.  j. 


iSaik.4<52,  "TN  Debt  upon  an  ©Wiffation,  ttje  paintifF  tcclaten 

AJ^J-  I      Quod  cum  Robertus  Erlin,   primo  die  Julii  1674.  per 

Moor  864!  1      fcriptum  fuum  obligatorium  conceffit  fe  teneri  &  firmiter 

a  Bulft.  241.  obligari  in  Quadragint.  libris,  &c.    Et  profert,  &c.   cu- 

Lutw.  42a,  jyj  ^^f^  g^  eifdem  die  &  anno.    2Ipon  Non  eft  faftutn  plcaHcH, 

1  ]oncs  58.    tlje  3Iurp  fount!,  tljc  Dcfenuant  mate  a  £>zt\}  in  hxc  verba, 

I  Browni.  gj^jj  fjjgf  juj||g  in  premid.  vigin.  in  quadrans  libris,  HatCH  tl)e 
"°"  iff  of  July,  Anno  Rcgni  Car.  a.  Millimo  fexcent.  feptua.  q*", 

anu  figncD  Robert  Erivvin,  conUitioncti  to  pap  20 1.  anti  if 
tfjijBi  be  tfit  fame  Decu,  &c.  Et  per  Cur\ 
t Show. 504.  iff,  cije  Variance  Ijettoecn  tl)C  Bame  fijjncn,  iufjicfj  is 
Erlwin,  aun  tl)t  515ame  in  t^e  ©bligation,  uif)icfj  is  Erlin, 
is  not  material ;  becaufe  fubfcribing  is  no  ciTcntial  Ipart  of 
tije  Deeti ;  fealing  is  fufiicient. 

2tllp,  COe  ^0?BS  in  premid.  vigin.  autl  atfo  tlje  Anno 
aMod.  28J.    Regni  Car.  2.   Millimo  fexcent.  feptua.  q'°  ate  tt0i3  fO?  Jn-* 

fcnfibilitp,  anU  t|)e  Keff  ate  %tntt  toitljout  t&em. 
snip,  €i)e  KHo?li  quadrans  fjaii  been  boic  antJ  infcnCble  if 

it  ftatffooli  bp  it  felf^  but  Qnte  it  Ijas  Eclation  to  tfje 
a  cro.  146  Condition,  it  fl)an  be  ei:plnineli  by  tlje  ConOition,  to  fignifp 
Yeiv.'65. "    40 1.  tbere  being  fomelnfjat  lifee  quatuor  0?  quadragint  in  it* 

Cro.  EI.  417.  Hob.  1 19.  Quamquegenta  fo?  yoo  I.  Yelv.  95.  Cro.  Car.  147. 
Style  241J  Cro.  Jac.  206.  I  Browni.  ^2.  2  Rol.  Abr.  146,  147.  Hob.  i^t 
257-  tioubteli,  2  Jones 48.   i  Cra4i6, 418.   2  Cro.  338. 

5  Mod.  148,  4tljlp,  3n  impoflible  Date  is  no  Date,  anD  toljece  tl)ere 
?f^-  is  no  Date  tlje  plaintiff  ncbett&eiefs  muff  Declare  of  it  as 

5C0.  i'^"    itiatie  at  a  certain  €ime,   anD  it  is  better  to  reff  tljere, 

aRo.  Abr.     feiitljOUt  cujus  dat.  eft  eifdem,  &c.  0?  gerens  dat.  eifdem;  if  tlje 

Kmfl  38  Declaration  Ijan  been  gerens  dat.  it  Ijan  certainlp  been 
nauffljt ;  becaufe  tljat  coum  refer  onlp  to  tl)t  erpiefs  Date  -, 
but  being:  cujus  dat',  tljep  tooulD  intenn  it  of  tbe  real  Date, 
U>ljic&  i^  of  tOe  Deliberp*   Vide  2  Ydv.  193. 


Occupant 
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Occupant  and  Occupancy. 

Oldham   ^erfus  Pickering.      Pafch.    8  W.  j. 

Rot.  87. 

IB  Prohibition,  tipoit  Jjtxmxxtt  to  t\)t  Decliitatton,  tljc    (  I.  ) 
Cafe  m%  A.  (toljo  Ijan  lannjs  limiteti  ta  f)im  mitiug  ^f^r'J.l^- 
tl)e  life  of  B.)  uieli  3]nteftate,  ann  tlje  Plaintiff  took  ^  ^    ^  *' 
out  aominiftration,  B.  (tlje  Ceftuique  vie)  Mw^  ftill 
Liuinff;  tl)ete  Uiete  airetjs  fufRcient,  bcfiDes  tijijs  €ffatc 

pur  auter  vie,  tO  pap  all  "DtW,  &c.   CljC  liejCt  Of  mill  tO  tljC 

3nteftate  libcUeD  in  tlje  Spiritual  Court  againff  tlje  aumi- 
iiifttato?,  to  ta^c  tf)i0  Cffatc  pur  auter  vie  nifltibuteti. 

Per  Curiam :  %\\t\)  au  dilate  (liU  temaiu^  a  irtecljolD, 
ann  tlje  auminiftcato?  10  Cenant  of  fuel)  Jfcecljoio,  nijaiim 
tnOom  tlje  Praecipe  muft  bc  b?oun;ljt  if  a  Common  Eecouec^ 
fl)oulti  be  Ijati  of  tl)e  InnUiS ;  tlje  Dcfiiyn  of  tljijs  statute 
tuajj  onlp  in  Ecfpca  to  Crctiito?6,  to  make  an  Cftate  pur 
auter  vie  aiTetfi  fo?  Ipapmeut  of  Debts,  ann  foi  tljat  (£nti 
onlp  t&e  atiminiftrato?  is  mane  an  ©ccupant,  but  in  all 
otljcc  Eefpeas  tbc  Ciualitp  of  tlje  Cftatc  remains  t^e 
fame  as  it  tuas  before  at  Common  Laiu-  ann  tlje 
Spiritual  Court  nciier  IjaH  anp  3iurisniaion  in  Cafes  of 
jfreeljoin* 

Oldham  ^erfus  Pickering.      Mich.  8  W.  3.  'The 

fame  Cafe. 

N    Attachment    fur   Prohibition,    Thomas   Oldham,    beitlff      C  2- ) 

_  feifen  of  a  .^clTnaire  in  tlje  Countp  of  Cheftcr,  to  &im  \(,t  '^  *' 
ann  Ijis  aillgns  fo?  tlj?ec  libes,  V\zi  3intcftatc,  U)itf}out 
Cljiin?en,  leaijino;  onlp  Anne  Pickering  |)is  differ.  anmini= 
(iration  luns  committen  to  Margaret  Oldham,  tlje  paintiff ; 
toljom  tlje  Defcnnant  note  fues  in  tl)e  Spiritual  Court  of 
Chefter  fo?  I^iftribtition,  ann  tQ  txWit  an  Jnnento??, 
toljiclj  flje  crljibiten,  ann  omitten  tljcreout  tfje  CRate  pur 

auter  vie  5   tl)e  ClHeffion  toaS,  m'^nW  an  eftate  pur  auter  2S«lk.4><, 

vie  be  not  niftributable  in  like  Scanner  m  3Inteftate's  (©oons  g;';,^  ,^g 
ann  Cljatteis  are,  acco^ning  to  22  &  23  Car.  2.  bp  iFo?cc  of  s.  c. 
29  Car.  2.  c.  ?,  tUiWCti  enaas,  C^ctt  an  Cdate  pur  auter  vie 
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fljall  be  ncijifable;  anU  If  no  T^foik  tijcreof  b€  mane,  tlje 
fame  fljall  be  cfjarffeablc  in  tije  Dano^  of  tljc  l^eir,  (f  it 
fljall  come  to  Ijim  bi>  Eeafoh  of  a  fpecial  Occupancp,  a0 
aiTctJS  bp  Difcent ;  ajs  in  Cafe  of  lanus  in  Ice  rnnplC; 
anD  in  Cafe  tfjete  be  no  fpecial  ©ccupant  tljcrcof,  it  fl)all  go 
to  tlje  Creditors  o?  auminiffrato^s  of  t!)e  \pitxtiy  tfjat  ban 
t8e  Cftatc  tljereof  bp  (Ilirtuc  of  tlje  e?ant,  nnD  fljnl!  be  3f= 
fets  in  tljeft  CpanUg* 

Clje  tobOle  Court,  viz.  Holr,  Rokeby,  Turton  nnU  Eyre, 

unanimouflp.  gabe  :jut>0mcnt,  €bnt  tijc  l^^ofjibition  fljouin 
ftano. 


OFFICES. 

The  King  and  Queen  againji  Manlove,  Warden 
of  the  Fleet,  in  Chancery.     Mich,  z  W.  &  M. 


(  I. )     '^'€  toa0  founU  bp  SlncimTition,  on  a  ^cit  iiruen  out  of 

?  Lev.  288.     I     Cbancerp,  tljnt  tlje  ^Kiiactienfijip  of  tlje  Fleet  ig  an 

I     antient  Office,  ann  tljc  aiiatUen,  an  anttent  Officer, 

tufjo  €ime  out  of  ^int>  Ijag  ban  tlje  Cuaotip  of  all 

J^^ifonetlS  COmmitttn  bp  tfje  Courts  of  Chancery,   Common 
Pleas  anH  Exchequer,   anU   tftat  tlje    iptfj  Of  March,  1689. 

Richard  Manlove  ina0,  aiiO  pet  10  ^larben  of  tijC  \p\\im\  of 
tbe  Fleet,  ann  tljat  fucb  if  Dap  be  ijoluntarilp  permitted 
Nicholas  Stephens,  in  €recution,  in  W  Cufionp,  to  Cfcape, 
anU  tljat  at  anotbec  Dap  be  boluntariip  permittcb  Henry 
Slaughter,  a!fo  in  Cjceciitiou,  to  efcape,  ann  founD  bibersi 
otber  ^i£itiemeano?!S  bp  bim  committeu  in  tbe  faiD  Office  j 
anb  all  tbiis  tua^  tone  at  tbe  P?ofecution  of  one  Colonel 
Layton,  toitb  Juteut  to  p?ocure  a  (©^^nt  of  tbe  Office  h"^  t\)z 
t^ing;  to  binifelf ;  to  tobicb  Jnquifition  bibersi  exceptions 
were  tahen^  but  tbe  principal  toaicS,  tbat  'tmas  not  founn 
bp  tbe  3!nquifitfon,  tubat  €ffate  Manlove  bab  in  tbe  Office  5 
fo?  altbo'  tbofe  ttoo  uoluntarp  Cfcapes  tuere  agreeb  to  be  a 
JFo?feitute  of  tbe  Office;  pet  if  tbe  JTee  of  tbe  Office  be  in 
anotber,  anb  Manlove  ba0  onip  an  Cffate  fo?  Life,  as  tbe 
Crutb  is,  tbe  fozfeitute  of  Manlove  is  onlp  a  forfeiture 
of  an  Office  fo?  life,  ann  tbat  is  to  bim  in  tbe  Eeberfion, 
anb  not  to  tbe  K^ing*  39  H.  d.  32.  Poph.  119.  tbe  Cafe  of 
4  tbe 
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tl)t  Cavl  of  Pembroke ;  atiti  fo  luajs  tlje  Cafe  of  tljc  laup 
Broughton  latclp,  iuf)o  Ijan  t&e  Cuftoop  of  tljc  p^ifoit  of  tlje 
Gatehoufe  at  Weftminftcr,  uiitJCf  tljc  Dcan  aitti  Cljaptrr-, 
toljo  bcinff  coniJiScD  of  a  iFoifcitucc  before  Hale,  'ttoais  refol- 
UcD  bp  Ijim  aiiD  all  tljc  3iut«D;c0  of  B.  R.  tljat  tlje  Jfojfciturc 
Ijclonffcn  to  tlje  Dcan  anri  Cljaptct,  anli  not  to  tijc  f^iuQ-, 

anD  of  ttat  Cpinion  tiiajS  tljc  nolo  Lord  Keeper,  niiD  tlje 
tuw  3iufiicc6  Holt  nnD  Pollexfen,  ujIjoui  Ijc  cnllcO  to  IjijS  !(lf= 
fiftancc,  aiiD  quafljcn  tljc  Jnqiiifitiotu 

The  King  and  Queen  'verfm  Larvvood.      Pafch. 

6  W.  &  M. 

Upon  ail  Jnfo?matiott  ci;ljibitcti  aiyainfi  tljc  IDcfcntiant,     (2.^ 
fo?  tcfiifiiiff  to  take  upon  Ijim  tljc  Office  of  €)ljc=  canhew3o<j, 
riff  of  tljc  Ci'tp  of  N.   €l)e  Dcfcntiant  bciiiij  a  Difl'enter,  IkL.  574. 
plcatJcO  tljc  @)tatutc  13  Car.  2.  tip  tuljiclj  'tis  enaaco,  tljat  a 
l^etfon  clcaen  into  aup  Office  in  a  Corporation,  fljall  be 
fuclj  as  tuitljin  one  feat  before  Ijatlj  taken  tljc  @)acrament, 
acco?tiinff  to  tljc  Cljurclj  of  England,  0?  clfc  tljc  Clcaiou 
ftall  be  boio ;   ann  aiJctccD  tljat  Ijc  {jat  not  taken  tlje  Sa^ 
cramcnt,  &c.  tuljctcfo?e  Ijis?  Clcftion  loajs  boiu. 

Holt  C.  %,  nnti  Cur':  Cljc  statute  of  13  Car.  2.  tuajS 
hot  mane  in  ifaiiout  of  tljc  DilTcnters,  bnt  tlje  conttarp,  ijcarz.c.i. 
ann  \uasi  ratljcc  to  ctclutie  tljcm  ftom  beneficial  Officer,  ^  ^^"'^^99. 
tljan  to  cafe  tljem  fcom  Officer  of  Cfjavge^  fo  tljat  tlji0  m  "' "  ' 


loor  III. 


Cafe  is  not  uiitl)in  tljc  ^caninn;  of  tljat  ^tatnti%  tuljiclj  co.  Li:.  147. 
ctempts  none  fiom  cr ecntino;  0?  fcrbino:  in  anu  ©aicc  to  '  ^''°"'  '*"• 
toljitlj  be  Uiafi  obliijco  before,  being  onlp  to  nnalifp  Ijim  fo? 
ctecnting  Offices:  Clnti  tljc  Einn;  batb  an  Jntcrcft  i\\  cDctp 
Rubies,  ann  a  Eigijt  to  Ijis  ^etiu'ce,  anb  no  i^an  can  be 
e.tempt  ftom  tbe  Office  of  ©Ijeriff,  bnt  bv  aa  of  parlia-- 
mcnt  0?  letters  patent*  Cbc  Dcfcntiant  Ijcre  fljall  not  be 
alloiucn  to  Di&blc  Ijimfelf,  to  atioiD  tljis  Office  •  no  mo?e 
tljan  a  ^an  fljall  be  allotncn  to  fap,  tbat  be  luas  an  3incot, 
0?  Non  Compos,  anO  fo  to  aUoiD  an  aa  Done  bp  Ijimfelf: 
anti  toljcce  a  l^crfon  map  remobe  tlje  Difabilitp,  as  in 
Cafe  of  Crcommnnication,  Ije  fljall  take  no  dnuantajje  of 
bis  Difabilitp»  Jnticei)  if  one  is  bifableb  bp  Jungment  to 
bear  an  Office,  Ije  map  be  ercufeb. 
Jnbjjment  tnas  0ibcn  againlt  tbe  Dcfcntiant* 


6  N  CuUiford 


5'o6  Orders  of  Juflices. 


Culliford  'verfus  Cardonnel.     Hill.  8  W.  3. 


(3) 

Combe  rb. 


A^an  ttial$e0  a  Drputp  in  an  SDfficc  of  tlje  Cuffomief, 
(UJljicIj  ©fficc  10  tuitljin  t&c  Statute  of  5  &  6  Ed.  6* 

5^'^*  npinft  fellinij  ©aiccjs,  ann  mafeinff  'Bonus  anti  S)ccutitic0 

tljeteon  DoiO)  ann  taKcg  Xonn  fo?  accounting  fo?  tijc  P^o- 
fitg,  ann  tljat  tljc  SDcfcnnant  Hjali  pap  Ijim  one  ^alf  of  t&e 

Mod.  Cafes   p^ofits  Of  t!)C  fflin  €)fficct  Ci)i0  Xonn  i0  not  ijoin  &p  tfjc 

234, 235-  g,tntutr,  no?  10  it  a  corrupt  affreemcnt;  fo?  'ti$  but  ttttt- 
uino;  part  of  tuljat  tnais  tojjollp  \)i&;  otijettoife  if  it  tocre  to 
pa]?  a  €)um  in  (^^ofisi.    Per  Holt  C*  3!» 

4  Mod. 280,  cijc  J^ino;  map  gtant  an  Cftnte  in  an  ©tRce  to  com^ 
mcnce  in  future,  0?  upon  Contingcncp,  tuljtclj  fljall  acifc  out 
of  tJje  Jnijctitance  fjc  Oatlj  in  tijc  ©ilfice  it  fcif ;  fo?  fucD  ^t 
map  ija^e  in  Point  of  Jntcrcft,  tfjo'  not  in  Ctecution : 
€t)Ci-ffo?c  tfie  S^ino:  can  grant  an  £>f^ct  bv  map  of  EcUcr- 
fion,  to  lioin  after  tftc  Dcatfj  of  tl}c  firft  (g^inntcc,  &c.  ann 
map  conftitutc  ijiss  <S2ant  in  iuljat  Q^anncr  Ije  tl)inh$  fit* 
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Lewfly  verjiis  Budd.     Mich.  7  W.  3. 

( I.  )    Holf  €♦  31*  r  I  ">ll?ij3  Cafe  ffanns  fo?  t&e  Eefolution  of 
5Mod_68.  ■       tlje  Courts 

v.dcsaund.  ■         jj.  .^  ^^  j^^  ^^jj^j.^  grounnen  on 

a  inft.  653,  -"^      2  w.  &  M.  fo?  €>cauenffers  Katcis  fo? 

Troi  1S9   Cleanfinn:  tlje  %ttm  of  Newington.    ©nc  €)?ner  faitf), 

cro.Ei.659.  Cljat  all  3n!)abitant0  fl)all  contribute  to  it;  tijc  otber  faitlj, 

843.  cftat  tijofe  ttifjo  line  on  tljc  paiiement  fljall  contrilnite*  €f)C 

aRoi.kcp    Clufaion  i0,  U)i)ic()  of  tbcm  i0  0ooni> 

»62.  zMc  arc  of  ©pinion  tljat  all  tlje  Sinljabitante  fljall  contri^ 

i  MoA^'-r    lJ«tf»    J^o?  t&o"BtJ  »^  "^'^P  '^^  tboufiljt  f)arn  tfjat  tljep  fljall 

3  Leon.  20S.  pap  anp  Cljino;  totoams  tlje  paiiement  toljo  no  not  liije  on 

1  Sid,  218.    j'|.^  ppj.  j-jjp  j^^(,j5|g  of  tfje  S)tatutc  are  fo  ffroniv,  tfjat  it  laps 

tt)c  Cljarge  on  all  tlje  Snljafaitants  toitljout  DiftinSioh; 

tmn  luljcre  tljc  S)tatutc  notlj  not  niftinguinj,  tuc  fjatjc  no 

pOtOCr  to   no  it.     BotU  in    Newington  tljCtC  10  a  S)trect 
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tijat  t0  paijeu,  anH  a  gceat  part  of  tlje  €otim  tfjat  i$  not; 
anti  t&ctc  are  fcDctal  of  tijc  pariflj  tljat  liDe  out  of  tijc 
'^Toton,  aiiD  pet  tljep  are  boimti  all  to  contrifcutc.  Cljeti 
tlje  PntaltP  of  tlje  ^caijenger  10  gitien  to  tfjc  ©iierfeerjs 
generalip*  ^olu  tljis  tooulD  be  on  tije  Statute  13  &  14 
Car.  2.  vaz  cannot  tell ;  but  on  tU$  S)tatute  all  tlje  3lnljabi= 
tants  ougljt  to  contribute  totuarDjs  tlje  Clcanfmo:  of  tlje 
53aiicmcnt ;  anti  t&crefo?e  one  of  t^e  C>?lier0  is  goof,  ana 
tlje  ctljer  in  ban,  anD  oug^t  to  be  qualljen* 

Inter  the  Inhabitants  of  the  Paripi  of  Cliittinfton 
and  Penhurft.     Mich.   8  W.  j. 

AB  £)?ticr  to  remobe  a  poo?  perfon  from  Chittinfton  u     (2) 
Penhurft  H)a0  quafljcn,  bccaufe  'tiuasi  not  faiD,  tljat  *^''''"^^^- 
one  of  tlje  Juflicc0  tuae  of  tlje  Qiiomm. 

Holt  c  31.  faiD,  '^bat  fomc  IjaD  been  of  ©pinion,  tljat  vide  Farref- 
an  £)?tJer  tuajs  lyooti  nottoitljllantJing  tlji0 1'minion,  ano  per-  'y  ^^• 
liape  it  Ijas  been  fo  aOjuDijeti  ^  but  Ije  tuns  of  ©pinion,  ^^°'^-^*''5^' 
Cbat  tljifi  beino;  a  fpecial  autbojitp  out  of  ©efllons,  it 
ougljt  to  appear  tljat  it  toas  eraaip  purfurD. 

Green  and  Pope.     Mich.  8  W.  ^. 

BRewcr  ercepteti  againft  an  Ojtter  of  ttuo  3!ul!ice0,  to     C  3. ) 
rcmobe  a  pooi  perfon.    i.  Cljat  it  is  not  faiD  in  tlje  ^°'"-4^°- 
©?Dcr,   tljat   tlje  a3an  DiD  not  Kent  10 1.  per  Annum. 
2.  eijat  it  Dotlj  not  appear,  tljat  one  of  tljc  ttuo  Juaiccs 

luaS  of  tlje  Qaorum. 

Holt  C.  J.  faiD,  tlje  firff  €rception  IjaD  been  folemnli> 
obcr  ruleD  •,  but  foi  tlje  feconD  Obieaion,  tlje  ©?Der  loas  re- 
berfeD  ;  anD  tljen  tljc  ©?Der  of  S)emon0  falls  to  tDe  a^ounD. 

3nD  tljc  nert  Dap,  in  Pool's  Cafe,  Holt  C.  3.  faiD,  tlje 

2D?Det  fljOUlD  begin,  Whereas  Complaint  hath  been  made  unto 
us  two  Juftices,  &c.     Q-iorum  unus,  15p,  &c. 

The  King  ^erfus  Albert  Alverfton.  Mich.  10W.3. 

Bf  an  ©^Der  of  ttuo  Juflices,  &c.  tbe  DefenDant  beino:    (  4  ) 
aDiuDgcD  tlje  reputcD  Jfatber  of  a  'BaffarD'OlljilD,  toas  ^^"^'""^^^.^ 
tljecebp  cljargcD  to  maintain  it ;  lB|}iclj  ©?Dct  leas  epeciaU 
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ff.  3it  ttCittJJ,  tijat   Mary  Spence,   tlje  UUft  of  Jonathan 

Spence,  ^arittei,  tuasi  ucliijeicD  of  a  S^ale  'Baftam-CIjilo, 
ann  tljat  it  appcarcti  to  tfjem  upon  ©atb  cf,  &c.  C&at  Jo- 
nathan spence,  (jcr  ipustiauD,  tuas  in  t|}e  lainff'0  ^erliicc  at 
Cadiz  in  Spain,  anti  not  toitljin  tf^e  l\ino:  of  England's?  £)o= 
minions  at  tlje  €ime  toljen  t^e  fain  CfjilD  toasi  begotten  o? 
bo?n ;  luf)ic&  iD^tJcc  toasi  confirmeti  upon  an  appeal. 

an  exception  toag  to  tlje  £)?ncr,  (viz.)  fo?  tljat  it  10  not 
allengeti  tljcrein,  tljat  tlje  Hjuplianu  luao  beponn  ©ea,  fo? 
t!jc  ^pace  of  fo?tp  ma:^^  befo?c  tljc  'Bictf)  of  tlje  Cljim ; 
ann  'tigi  not  fiifncfent  to  fap,  tijat  Ije  tuajs  bcpontJ  ©ca  at 
tfje  Cime  of  tfjc  Conception,  bccatiCe  t&at  i0  iuljnt  in  Bn= 
tmt  cannot  ccitainip  be  luiotun. 

anD  fo2  tOis  Eeafon  onip,  tljefc  {D?tier0  ftiete  qiiafljcti ; 
but  t&e  Couit  bounu  tlje  Defenbant  bp  Eecognifance  to 
appear  at  tlje  nett  Ciuaitcr  €)Cflion£i  fo?  Middiefex,  bcinfl* 
inclinable  to  b?inn;  tlje  Cafe  UJitfjin  tlje  Jntent  of  tlje  Statute 
18  Eliz.  becaufe  of  tlje  frequent  O^ifcljiefs  of  tW  S^inU 
toljiclj  Ijabe  |)appencri  amongft  S)eamen'js  EX\Mt0, 

Anonymus.     Mich.   10  W.  j. 

AJ"  8     T^  f&^  fifft  ^t^^^  ^^  nauffljt,  no  fufafcquent  Ojbet  on  an 
'^  •  1  appeal  can  mafec  it  goon.   Hill,  n  w.  3.  B.  R.  tljis 
Eule  tBa0  tafeen  bp  Holt  c.  %.  ann  Tnn.  2  Ann.  tlje  fame 
Eefolution  bcttoeen  Selon  ann  Ripley. 

The  Cafe  of  the  Parijh  of  St.  Leonard  Shoreditcla. 

Mich.  10  W.  5. 

s^iif'  S"    A  ^^^^  "^'^^^  ^P  ^^^^  Cljutcljtoamens,  &c.  fo?  Eelief  of 

2Saik:472.'  r\  tlje  Poo?,  toa-s  confirmen  bp  tuio  JulticeS;  notljino; 

Farrefl.  lo.    ^30  tatcb  fo?  tljc  l^ctfoual  Cltatc,  but  all  upon  tlje  Eeal ; 

febetal  Inhabitants  appealcn  to  tlje  demons ;  tlje  Rate 

tuasj  tbete  quafljen,  ann  tlje  Cljutclj^ujamens,  &c.  o?neten 

to  mafee  a  neto  Eate  upon  botlj  Keal  ann  Petfonal  (gffatesJ. 

ju  tlje  nebj  Eatc  tlje  Ecal  CKate  tunss  taren  ten  Cimess 

mo?e  in  pjopo^tion  tl)an  tlje  J^ecfonal  Cftate.    S>eiieral 

Inljabitantis  appealen  again  -,  tljisi  Eate  luns  lihetoife  ba- 

caten ;  ann  nolo  Northey  ann  Shower  moben  to  qunflj  tljefc 

©^netiS,  urging,  Cljat  tlje  @)e(Tion0  couin  onlp  rcliebc  pai' 

ticulat  IPecfonis  gtieben,  but  couin  not  fet  afibe  UJljole 
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EatCgi  at  once*     Sed  per  tot.  Cur.  viz.    Holt,   Rokeby,  ailU 

Turton,  tl)t  ®cmoii0,  upott  an  appeal  of  particular  per- 
fons  ffiicDcn,  map,  if  tljcp  fee  €aufc,  fet  aftnc  tlje  Eatc* 
%>cz  tljc  act  43  EL  c.  2.  feci.  6.  anti  ill  citljct  of  tijefe  Caff0,  ' 
tijc  lufticrjs  couin  not  IjciU  ijiueu  Relief,  luitljout  fettinu 
afioe  tt)c  luljole  Entc.  Sinn  t\}cv  map  mafec  a  netu  Eatc 
tijemfeHjes,  o?  o?tiee  tIjc  Cfjurclj  luartienEi  anD  Oijerfeer^  to 
UKifee  a  neiD  Kate  -,  as  tuajs  none  in  tijis  Cafe*  C6e  D^nerc 
tuccc  confirmen* 

Sr.  Nicholas  Guilford  ^jerfus  The  Parifh  of  Kil- 
lington.      Trin.   1 1  W.  3. 

Motion  to  qunfl)  an  ®?ner  of  ttoo  Jufficejs,  to  remol^c     ( 7.  ) 
a  moman  ann  ijer  TSaffarn  (Eljiin  from  A.  to  b.  ^saiMSj. 
U)Oerea0  it  appearen  in  tijc  ©?ner  tijat  t(je  CJjiin  Ujas  bo?n  ls\^\%'^;li 
at  c. 
Holt  €.  J-  "Cfje  'Baftnrn  muft  lie  kept  luljerc  bo?n. 

Precind  of  Bridewell  'verfus  The  Parifh  of  Cler- 
kenwell.     Hill,   ii  W.  3. 

Per  Holt  (E*%  TjT  n  l^Iace  is  ertraparocljial,  aim  Ijad  not  aSaiM^d. 
1  tljc  jf ace  of  a  pariflj,  tljc  Juftices  Ijaije  But  norc ;  in 
no  autl)0?itj'  to  fenn  iinp  ^an  tljitljer :   ann  fo  it  Uias  re=  [^l  f^^^^^^ 

foiUcn  in  tIjC  Cafe  of  ^ir  John  Osborne.     Pofliblp  a  IpIaCC  tants  of  " 

ettraparocljiai  map  lie  taren  in  Clin  of  a  l^arifl),  biit  a  pa=  stocheiane ^nd 
xiH)  ma  not  in  aio  of  tJjat*    CljiS  is  Cafus  omiffus.    -eijis  7, 2.  rr. 

0?ner  tuas  qunftjcn*  jt  was  ad- 

judged by' 

Parhr  C.  J.  and  flic  whole  Court,  That  by  Virtue  of  15  Sp  \^Car.  2.  cap.  12.  fef{.  21.  The 
Juftices  may  exercile  the  Powers  given  by  45  £/•  and  that  Aft,  in  all  extraparochial  Places, 
containing  more  Houfes  than  one,  fo  as  to  come  under  the  Denomination  of  a  Vili  or  Town- 
fliip.    2  4S/i/t.  4S7,  501.     2  Lew.  142,  143.    4AW.  157,  15S.     I  Mod.  z'jl.    z  Mod.  I'iJ. 


Inter  the  Inhabitants  of  Chalbury  and  Chipping 
Farringdon.     Trin.   il  W.  5. 

Hdlas  rcmo^en  lip  03ner  of  tUio  luftices,  from  tlje     (  9  ) 
•    Parifij  of  A.  in  Warwickfliire,  tO  Chalbury  in  Ox-  iSaik.488. 
fordihire;  from  tijEllCe,  liP  £)?ncr  of  tlUO  JU(!lCeS,  to  Chip- 
ping Farringdon  in  Ikrkfliirc.     Jt  UniS  ObjeSen,  €()at  Chal-  2  Salk.4Sr. 

bury  ougljt^to  IjaVic  appcalcn,  to  Ijaiic  tljc  ©?ncc  upon  tljem 
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Bifcfjargeli :  ©Llfticlj  Holt  €*  %  agteen  -,  fo?  fcntiinff  tbc 
poo?  ^an  to  anotijet  Place  ijs  faJfifpiitg;  t&e  firll  £)?Hcr, 
ujljiclj  cannot  be  none  trnt  bj?  appeal* 

The  King    'verfm   The    Inhabitants   of    Long 
Critciiell.     Mich.  12  W.  j. 

( 10. )     A  i^an  inas  remouen  fcom  tf)e  Iparifl)  of  All-hallows  to 

iSalk.489-    f\   t&e  Patifl)   of  Long  CritchcU;    fit   gOCS  fCOm   Long 

Critchell  to  P.  Cljep  ffot  federal  C>?nerg  from  ttoo  31u- 
(tiers  bp  (Saap  of  ^rc'cution  of  tlje  firft  O^Der,  to  remote 
Ijim  from  P.  to  r>.  but  all  of  tljem  tocte  quafljcD;  bccaufc  P* 
ouijfjt  to  fiabe  mane  an  o?ie;inal  Complnfnt,  ann  upon  tbat 
ijaue  jjot  an  ^^Ut;  anB  not  6aDe  gcaften  on  tbe  C)?tier  of 
Ecmobal  from  A.  to  L.  tbo'  tbep  migljt  Ijaije  ufeii  tljat  ais 
CbiDence*    Clje  C)?lier0  toere  quafljeti  upon  tbifi  Keafon* 

Wefton  Rivers  njerfus  St.  Peter's  in  Marlborough. 

(II.)  T  TPon  an  £)?ncc  of  tluo  31u(!(cc0,   it  tuag  obieafcH; 

2Saik.49i.  yX  iff,  Cfjat  it  tuajs  not  faio,  tbat  tbe  ©Iloman  toais 

fs'aik.491,  Poo?,  &c.  but  lame,  ann  likclp  to  become  Poo?.    2tilp, 

5^4. 5?6  Cfjat  it  toais  not  faiD,  flje  uiD  not  offer  €)ecuritp.     snip, 

Mo?car8s  '^&^^  ^t  ^^^  f^i^j  f"  ^^  "P^"  Complaint  onlp,  anti  not  of 
'  tlje  €l)urcb=toartien0,  &c.  4ti)lp,  Jt  luas  not  fairs,  flje 
tenteo  not  a  Cenement  of  lol.  per  Annum.  '2:i)e  tiua  laif 
toete  tlje  Objeaion^  t\i\t^^  infiften  upon ;  anD  tljc  Court 
teas  clear  ais  to  t^e  firff  of  tbcfe  Ctno,  viz.  Cfjat  it  muff  hz 
upon  Complaint  of  tlje  Cl)utcb-toariien0,  &c.  anD  fo  appear, 
at  anotijet  JDap  Holt  C.  %  P?onouncen  JutJffment  as 
to  tbe  deception  to  not  auerrino:  tbat  i!)e  citi  not  Rent  a 
'tenement  of  10 1.  per  Annum  j  fje  fain  tbe  ^econnarp  fjan 
featcjien  t&e  p?ccetient33,  anu  tfjep  are  toitiDout  tW  Claufe, 
ncco?liinff  to  tlje  jFo?m  of  tbe  ©?Der0  befo?c  14  Car.  2. 
ann  tbiss  flD?lier  tljerefo?c  i^  toell  enouffb,  ann  if  t&c 
partp  rent0  a  Cenement  of  10 1.  per  Annum,  be  map  ap= 
peal  to  gieOionsi.  30  ta  tbe  otber  exception  it  i0  fatal, 
fo?  no  one  can  Diffurb  a  ^an  comino:  into  a  pariff),  but 
tbep  tljat  Ijaue  autl)o?itp  to  no  it.  a  Complaint  ex  officio 
from  one  not  concernen  is  notbinff ;  it  map  be  tbe  parifl) 
ate  tDillins  to  iteep  bim. 
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The  King  'uerfus  Johnfon.    Trin.  13  W.  3. 

Exception  toasi  taUeit  to  an  0?5cc  fo?  Uifcljnrrjinn;  an    (  12. ) 
apprentice:   ill,  Cljat  t&e  Complaint  ions  mane  o}U  '^^}^f- 
ginailp  at  @)eflion!3,  toitfiout  pieuiouss  application  to  a  :ju=  '  ^'^  •  ^• 
ftice  out  of  ©eilions,    2iiij»,  €ijat  t&e  MHict^  ftan  o?neve0 
i^onep  to  be  retutneD* 

Holt  C>  J*  DeliUeten  tlje  Eefolution  of  tfjc  Court,  tijat »  ^*°^•/: 
tfjc  C>?ncc  loagi  goon*    3!f  it  Ijati  been  a  neiu  Ciueftion,  fje  comra"pu 
fljoulD  i)a^  ijein  a  p?ioi  application  necelTan)  ^  but  aftet  fo  Poft  490. 
manp  £)?iicr6  afiirmen  in  tl)is  Court,  tuljicf)  Ijabc  been  0=  f  j^j^^  ^g^ 
tijcrUJife,  'tigi  too  late  to  unfettic  t&at  noiu*    as  to  tlje  fe=  Far.  55. 
conn  Point,  \}t  neuet  noufaten  tijat;  it  i$  a  l^ouier  confe=  ^saik.470, 
quential  upon  t^eir  Jurijsniaion  to  nifc^arge*  ts°aund.5.4. 


The  Queen  'verfus  Glin  &  al'.     Mich,  l  Ann. 

T^ep  tocce  inniaen  fo?  not  p?onucina:  tlje  parit!)  15oofe0  ^  *3„) 
of  EatCjS  before  certain  "^micm  of  peace,  appointen  ^  ^'"^'  ^'^ 
lip  tlje  Ee(f  to  eramine  ann  mnfee  O^ncro  tljereupcn,  ann 
fd?  nifobepino:  fuel)  €)?ner0»  ann  it  luns  erceptcn,  Cljat 
tljis  tuas  a  2:)clegation  of  tfteir  aut6a?itD,  tnljicl)  tljcp  couin 
not  no-  2n  Ctception  toag,  €6at  i^oticc  of  tlje  ©r^ec 
toas  not  allcnucn* 

Holt  C.  31.  J  am  not  fatigfien  tijat  tljep  can  eber  refer 
tlje  Cramination  of  tlje  fatter  to  a  certain  ji5umber  of 
tljcmfclbesi  -,  bccaufe  tljep  arc  ail  Junges  of  tljc  JTaa,  ann  «  m°<i  77, 
tljcrcfo?e  tijep  tranfaS  it  as  Juniyes  in  Court  -,  but  alloln  ^^' 
tljcp  map  refer  tlje  Cramination  of  tf}t  laS,  ann  referbc 
tlje  Sungmcnt  to  tljemfcines  ^  pet  noubtlefs  tljep  cannot 
gibe  a  j^oluer  to  maUe  Kates  ann  £>rncrs.  ann  it  ujas 
quafljcn. 

St.  Andrew's  Holborn  'verfus  St.  Clement's  Dane^ 

Mich.  3  Ann. 

T|)^  €iuattcr=S)eflion0  mane  an  £5?ner,  ann  after--    (H-) 
Uiams  tbe  fame  S)emon,6  bacaten  it  bp  a  fubfequent  ^  Sod.  tit 
©rner  j  upon  a  Certiorari  botl)  ©^^crs  tuere  returnen.  2  saik.  605, 

Et  per  Holt  C.  3.  f  ou  Oiouin  not  Ijabe  returnen  tbe  ba=  ^06. 
eaten  2D?ner,  but  onlp  tbe  latter.    Clje  ^efllons  is  all  one '    ° ' '^ ' 

Dap, 
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JDnVi  anu  t&c  3]ultice0  map  nitcc  tfjcic  3!utiffmcnt  nt  atip 
Cimc  Uiljflc  it  contimiEss ;  tljus?  at  tf)t  Old  Baiiy,  poll  fee 
3]miffmcnt  de  Pain  fort  &  dure  giijcn,  nnti  pct  tf  tijc  pattp 
iDill  pleati,  tDC  iD(U  fct  afinc  t()at  3luliffment,  ann  aomit  tini 
to  picati* 

The  Queen  'verfus  Banes.     Pafch.  5  Ann. 

C  15- )  T^lpifi  €afc  came  tljis  £)ap  upon  tf)C  ^etitjs,  anti  toasf 
A  Ma?  mo  "■-  ^^"^  *  '^^^  Dcfeutiant  toas  ClerU  of  t&e  l^eacc  fo? 
ved  oTt  of"  tlje  Countf  of  B.  ann  upon  tlje  Statute  tnag  niaucn  fo? 
hisofficcfor  ertoition;  ann  tljc  ©?oci:  luafi,  tijat  tfje  faitJ  Banes  fjau 
Se  Execu-"  committeu  tfje  fcuci-ai  C;cto?tions  follotoinff,  ann  fo?  tuljicfj 
tion  of  his  drticlcjs  were  crl)ibiten  atyainft  !)im,  viz.  tftat  Ije  took  ann 
^ht'^Motiol  ^^'^^'^'^  ^^^^^  ^-  ^  ^'  f"^?  ^  Subpoena,  tW  tljc  fauic  contuincn 
vuhthe"°"  but  tmciuc  ILine0.  2.  Cftat  !)e  rrafixn  9^  from  p?ifonec 
caufe  was  i.onghom,  mo?c  tl)an  1)10  luft  JTccjs*  3.  laffjlje  is  cljargcn 
aTanda-""  "^  ^^^  ^'^^^  Clrticlcs  to  Ijajjc  committcn  niijccs  otfjer  Crac- 
mus,  andob-  tiouj) ;  tJjcu  tijc  ^niunicntion  ijs,  tliat  tuijcrcae  tlje  fain  IDC' 
^''^''harthc  f^"^""t  ^y^^^  committcn  tfje  Craaions  in  t&e  p^cmilTcs,  ann 
Return  did  nibcts  otljcis  iu  tljc  Cxccutiou  of  Ijis  Office,  tOcp  nin  t^ctc^ 
not  let  out  fo^e  rcmouc  I)im,  &c.  Cfjis  Cafe  toao  arirucn  bp  €-ii-  Tho- 
uJoliSr- nias  Povvys,  tfjat  tf)e  0?nct  toasi  pon,  bccaufc'it  c!)ni-ffe0 
tides  cxhibi-  l)im  tnitlj  tljcfc  Crimes  in  Ci;ecution  of  !ji0  £)ilice ;  tije  ©?= 
""^  '"a .TdThc  ^^^  begins  ann  faps,  tIjat  tljc  Dcfcnnant  committcn  tljcfc 
]udge?wJrc*'  Crimes  follotuino;  in  tlje  Ccccution  of  Ijis  Oifxt,  viz.  fo 
divided  Two  tijat  unner  tljis  viz.  tlje  ttno  firft  Cljarijcs,  it  fullv  appears, 

Tnf]nd'g-''  flJ'^t  "^t  ^^^  f^^^f^  >"  ^JJ^  Ccccntion  of  l)is  Office ;  fo  it 
mcnt.  ncens  not,  tljat  cDcrp  particular  Article  fbouin  cljarge  ijim, 
tljat  in  tlje  €recution  of  Ijis  Office  Ije  took,  &c.  iuOen  'tis 
in  tlje  OScffinniuD:  of  tlje  Cljariye  ann  0?ncr;  befincs  tljc 
aniunication  1$  Eigbt,  fo?  tbere  'tis  fain  bp  tlje  .luftices : 
CHljcrcas  it  notlj  appear  unto  us,  on  nue  €rial  ann  Cra^ 
mination,  tljat  tljc  Dcfennant  tuas  ffuiltp  of  ^itojtion  in 
tlje  execution  of  i)is  Office ;  tftctt  tljep  no  anjunLTc,  &c 
tl)is  is  full  ann  ei;p?efs,  ann  Ije  fain,  tb'at  tftis  beinn:  after 
Crial,  it  miffljt  be  tocll;  fo?  an  3^ni8ment,  iuljicb  tocuin  be 
lian  on  Demurrer,  toas  tein  goon  after  Qernia.  i  Sid.  91. 
3  Keb.  357.  Clje  2n  article  is,  tbat  be  ernften  gs.  from 
P?ifonec  i,onghorn  mo?e  tljan  bis  jfees,  tbat  mud  be  in- 
tenncn  bis  fees,  as  Clerh  of  tlje  peace ;  it  appears  bj>  tljc 
0?ner,  tbat  be  is  ClerU  of  tbe  (aeacc;  ann  it  noes  not  ap= 
peat  tbat  be  ban  anp  otber  Office  0?  employment  fo?  icljiclj 
nnp  ifecs  tocrc  nue  to  Ijim  -,  nnn  furclp  it  tDOUin  be  a  ijcrp 
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fo?ein;it  3Intenlmicnt  to  fap,  tljofc  JFccss  miffljt  be  Due  to  Ijim 
as  atta?nep,  &c.  ^{je  I«ft  Article  is,  tljat  Ije  committcn  fe 
ueral  otljer  €.tto?tions  nnO  CtaSions  in  tfje  €,cecutioii  of 
!)iS  SDffice  ^  tijo'  31  confcfs  tijis  Cijarijc  is  ffenccnl,  nun 
ttioulB  not  alone  be  fufficient  to  cljarge  bim,  j)ct  lieiniy 
coupleo  luitl)  patticulat  articles,  ^bioence  map  be  giticn  on 
tljis  genetal  Cljarge^  fo  is  D?,  Manning's  Cafe,  ^  Brownl. 
191.  aniJ  iD?ncrs  ate  nio?e  fabourabip  conflrueu  tljan  Jn= 
tiisments*  i  Ventr.  37.  ©n  tfjc  Reafon  tljat  (Drills  arc 
nici?c  fa^joiirablp  conarttcti  tljan  Conncpances,  anti  fo  arc 
<Hcrf.iSS  tljan  pcatiinff^j,  &c.  becnufc  cone  bp  Hap  <S5cnts, 
ann  tijerefo^c  l!ria  ifo?r,is  are  not  fo  requifste  as  \\\  tfjr  o* 
tijcrs,  tijat  are  to  be  Cone  bp  tfjofc  luljo  are  icarneo  \\\  tljc 

latos* 

Raymond  fo?  tijc  Dcfcntiant  faiD,  tlje  ®?ncr  tons  not 
poti,  bcinn;  uncertain,  fo?  be  is  not  cljargen  Uiitf)  anp  one 
Crime  in  tbc  €,recution  of  bis  ©ifice,  but  tljc  general 
Cljartxe,  lubiclj  is  uncertain ;  fo?  tbc  DcfenQant  bp  tbc 
fame  'statute  bas  a  Jfrcrbolti  \\\  bis  Office ;  ann  tbo'  tbc 
iuftices  bate  Polucr  to  turn  \)\\\\  out  of  ijis  ©fficc,  pet  tbep 
nuift  purfue  tbat  Poluer,  ano  tberefo?e  tbere  are  to  be  ar- 
ticles in  GLlritino;  to  be  etbibiten  affainft  \)\\\\^  tuberein  \y\% 
Crime  is  to  be  particularip  fct  fo?tb ;  fo?  ncitbcc  tbc  %zz\'- 
tal  of  tbc  £)?tier  bv  tbc  Juffices,  no?  tbc  Eecital  of  tbe 
Cbarge  bp  tbe  p?ofecuto?,  tbat  tbcfc  Crimes  tuere  commtt- 
ten  in  tbe  €recution  of  \)\^  ©ffice,  is  fuiRcient  ^  becaufe  tbc 
Sic!  of  parliament  is,  tbat  be  iS  to  be  cbarijcD  initb  W 
Crime  in  tbe  bcrp  article* 

Holt  C.  31*  Cbis  aa  of  parliament,  quoad  Caf^ino:  a- 
iuap  tbe  IDcfentianfs  IreebolD,  toas  contrarp  to  Magna 
Charta,  anti  tberefo?e  to  be  talien  ftriaip ;  as  to  D?.  Man- 
ning's Cafe,  tbat  cannot  fignifp  anp  Cbinn; ;  fo?  if  pou  Ha 
uot  p?obe  tbe  particular  Cbargc,  p'our  pncral  falls ;  ann 
fo  'tis  in  tbe  XooU ;  ann  'tis  not  unlike  alia  enormia  in  CreP 
pafs,  beino;  fatter  of  affffrabation.  31  no  remember 
tbat  a  ^an  b?ouo;bt  Crcfpafs  fo?  Cntrinty  bis  i^oufe  &  alia 
enormia,  antJ  'tloas  rjibcu  in  Cbibence,  tbat  be  enteren  tbc 
Plaintiff's  t;oufe,  ann  lap  luitb  W  Dauubtec,  ann  got  ber 
tnitbCbilbi  ann  tbis  luas  bein  goon,  ann  goon  Damaffcs 
lucre  gioen ;  but  ftill  pou  fball  not  on  an  alia  enormia  ^\\xz 
a  nein  ann  niffina  €refpafs  \\\  Cninencc;  as  to  tbe  Cafe 
citen  bctlueen  tbc  Siing  ann  Gower,  3i  bane  a  Eepo?t  of  tbc 
Cafe,  ann  3i  noubt  'tis  not  ffoon  lato,  fo?  tbat  no  €)tatute 
of  Jeofails  crtcnns  to  3!nniamcnts,  &c.  'tis  true,  tbat  tbat 
is  bclpen  bp  tbe  Clemia,  tubicb  toouin  otbermifc  be  infut!t= 
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cient  i  but  no  hernia  fljaU  malie  pour  Cfiarge  mo?e  emn« 
fiuc,  ann  fo  isi  tfje  Common  latti;  anti  trn'tlj  tfjiis  Differ 
rcnce  agree  crfminal  ^attrrjs  t{ji0  2Pap,  bccaufe  tijat  no 
g)tatute  of  3lrofaiIiS  ertcntiis  to  thtm. 

Holt  €.  "J*  anti  Powell  31*  StgrceD  tlje  Difference  bettneen 
©?ticr!3  anH  3lnriiament0 ;  but  tljat  eben  in  €)?5er0,  if 
€)Ufaffnnce  be  tDantiniy,  tlje  2)?lier  cannot  be  mane  gooti  ^ 
but  fucb  ffria  jro?m0  are  not  fo  neceffarp  in  ©juerg  a0  31n= 
ntamentg ;  but  Gould  31.  tfjouffbt  tfje  articieis  particularly 
cljargeu  unner  tfje  Viz. 

Powys  31*  tioubteO;  tf)e  Cafe  Uiais  aujourneu* 

The  Queen  ^uerjus  Banes.     Pafch.  5  Ann. 

(  16. )  "T^fipifi  Cafe  m&  tW  Dap  argueu  bp  tlje  :jum'ce0  feria- 
X  timj  ann  Gould  tf)ougOt  tl)z  iD?ber  toajsi  gooD  5  fo?  tlje 
£)?ocr  10,  <I2Iberea0  Richard  Banes  U)a0  cljargcti  luitf)  Diber0 
^i0bemeano?0  in  tije  Crecution  of  W  ©ffice,  in  tljcfe  ar= 
ticlc0  foIIotuinQ:,  viz.  Cfjat  ije  tooU  from  Scott  8  s.  fo?  a 
Subpoena,  tDljicl)  tDa0  mo?c  tban  bis  JFce,  tfjo'  tlje  fame  con- 
tainer! no  mo?e  tban  tuielbe  Line0,  2.  Cljat  Ije  ejrasen  of 
15?ifoner  L.  9  s.  mo?e  tban  bi0  fee,  &c.  ann  tijat  be 
committeb  biber0  otber  (^i05emeano?0  colore  officii ;  an» 
tbere  tbe  €)|ber  lbetu0,  tbat  be  uia0  beam  bp  U^  Counfel 
nt  tbe  €ieirion0  -,  anb  tbat  upon  Hue  p?oof  anb  a  full  £)ear= 
ing,  be  bJa0  conbiaeb  of  tbefe  ^i0riemeano?0  abobc-men-- 
tioneb  -,  anb  fo  bi^  Virtue  of  tlje  S3a  of  parliament  tbcp  re= 
mobeb  binn  Boui,  fap0  Gould,  uibat  fuller  Conbiaion 
can  be  tban  tbi0»^  toben  tbe  Cafe  i0  bearb  anb  betermineb 
on  tliz  $^crit0  f  ifo?  tbo'  toben  tbe  $^i0bemeano?0  are  par- 
ticularlp  fet  fojtb,  it  boe0  not  fap  colore  officii,  pet  tnben 
'tf0  in  tbe  'Beginning  of  tbe  fiD?ber,  tbat  tbefe  ^i0bemea= 
no|0  follotoino;  Uiere  committeb  hp  Urn  in  tbe  Crccution  of 
bi0  Office,  viz.  anb  fo  fet0  boUin  tbe  Cbarge  tbere,  tbe 
Viz.  tie0  all  tbefe  to  be  bone  in  tbe  Crecution  of  hi^  €)f= 
fice,  viz.  i0  erplanato?p  bere;  anb  autbo?itie0  bo  mafee 
tbcm  jjoob  anb  effeauai,  toben  tbep  erplain  tubat  is  faib 
before;  toben  tbe  Viz.  10  repugnant,  tben  'tin  boib,  but 
toben  it  ttanb0  toitb  tbe  fatter  p?ecebent,  tben  'ti0  a  nirea 
3fRrmatibe>  i  Saund.  169, 170.  Ventr.  107.  'Ci0  obieacb, 
Cbat  tbe  Defenbant  bab  a  Jfreebolb  in  \)i&  Office,  'ti0 
true ;  but  tbe  fame  aa  of  parliament,  tobicb  boe0  gibe  Wn 
tbe  Jfreebolb  tberein,    viz.  Dum  fe  bene  gefferit,  iioe0   im= 

pouier  tbe  Juftices  of  peace  in  t&eic  Quarter 'S)eflion0  to 
I  remobe 
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rcmonc  Iji'm,  if  Ijc  commits  aiip  ^igucmeano?  in  Iji0  £)f= 
fice ;  therefore  %  tljiuU  Ijim  luclf  remoucn* 

Powys  %  3i  50  agL'ce  toitij  uii>  'B?otijer,  fo?  tbcrc'js  na 
Been  of  a  Jurp  to  tnhe  I)ie  jfcEeljoIo  from  Ijim  -,  fo?  tijc 
fame  as,  tljat  mane  tijis  a  jfrceljoin  to  Wh  taKc0  it  atnap 
from  Ijim  fo?  C^igtiefjatiino;  Ijimfelf  tljerein,  anB  6c  miift 
tafec  it  a0  !jc  got  it;  aiiD  tljat  luais  upon  tIjis  Conuition, 
to  beijaijc  tiimfcif  lucll  tfjcrein;  t!)cre'0  a  great  i/iffcrence 
between  S)^Bcr0  ann  Jiinismentfii,  tlje  former  beinn;  cUec 
fnuoiirat'lp  tai^cn,  bccaufc  mane  bp  la])  (Sent^,  :juflice0  of 
peace,  anti  tIjcrefo?e  luc  tuiil  not  p?p  into  tOem  loitlj  Cagle^ 
Cpejj;  ann  fo?  tijijs  iuc  fjabc  feueral  Cafes,  i  Ventn  37* 
33  d.  05ut  3nt!iament!S  are  to  be  tJ^atnn  bp  Counfcl  leatn- 
CO  in  t!je  Laius,  tljercfo?c  mud  be  tafeen  mo^e  ftriaij>;  but 
tun  in  Jnoiaments  tfjere  are  ttuo  p?eceDent0  in  Weft's 
l^?ccerient0,  fdl.  97.  anD  130.  toljicfj  mere  IjelD  goon,  anD 
a  fortiori  Jjere  in  £)?ricr  of  tbe  iufticeis  of  Peace  t  ji5oUi 
tlje  DefenDant  IjaD  a  full  J]5earing,  upon  tlje  ^eritg^  befo?c 
tlje  Juftices  •,  anu  bp  tIjc  federal  (Eontinuanceg  toljiclj  ap- 
pear upon  tl)i0  <Dpit,  it  appears  be  ban  Cime  enouirb  to 
mafee  Ijis  Defence,  if  be  Vjere  as  innocent  as  i)t  pjetenBs 
to  bC;  noU),  a  tbinfe,  tije  Cljarge  i<o  as  full  as  can  be  in 
t\)t  Crecution  of  bis  ©ffice,  fo?  tbc  Viz.  noes  tic  boiun  tbe 
particular  ii^isbemeanojs  to  ba^c  bttn  in  tbc  execution  of 
bis  Office.  €)uppofc  31  ban  fain,  tbat  31  receiben  febcral 
^ums  of  ^onep  in  Part  of  fucb  a  Debt,  viz.  20 1.  fucb  a 
Dap,  ann  20 1.  at  fucb  anotbec  Dap,  ann  20 1.  at  a  tbim 
Dap  -,  is  tberc  anp  I3eceflitp  to  repeat  after  eacb  of  tbef? 
©urns,  tbat  it  teas  in  part  of  tbe  fain  Debt.  S)ureip  no, 
foi  3i  fap  at  firft,  tbat  all  tbefe  ©ums  toere  in  Part  of  fucb 
a  Debt;  tbis  tuouin  be  a  neeniefs  Repetition.  31  tbink  tbe 
firft  Cbarp  is  not  fo  tuell  as  it  migbt  be,  tbo'  'tis  fain  bp  tbe  . 
3!u(tices  to  babe  been  in  tbe  <Bxttntion  of  W  Office ;  but  tbe 
feconn  Cbarge  is  full,  ann  31  tbinft  it  tuouin  be  a  berp  fo= 
reign  3!ntennment,  to  fuppofe  tbc  Defennant  an  atto?nep, 
0?  tbat  be  tuas  to  babe  anp  otber  Jfee  tban  as  Clerk  of  tbe 

Peace  fccundum  fubjecVam  materiam  ,•    ann  3!  babC  tbat  EC-- 

fpea  to  tbc  3'ufticcs  tbat  beam  tbis  Caufc,  upon  full  P?oofj 
tbat  3!  cannot  be  of  Opinion,  tbat  tbep  nin  amifs. 

Powell  31.  J  niffer  from  mp  Xjotbers,  ann  3  tbinU  tbat 
tbis  being  a  j^reeboin  is  conftnerable,  ann  not  like  a  Cbat= 
tel,  ann  not  to  be  nefeaten  luitbout  €ntrp  0?  Claim;  fome 
g)olemnitp  is  rctiuifite,  'tis  fain  tbat  it  is  a  netu  Jfreeboin, 
pet  It  makes  no  Difference,  fo^tis  (1(11  a  jfreeboin;  ann 
tbo'  tljis  aa  of  Parliament  gibes  a  potuet  to  tift  3ittftice0 

of 


^i6  Orders  of  Juftices. 


of  peace  to  tafee  it  ainap,  pet  31  tafee  it  tfjat  tlje  aa  mull  be 
Itriftlp  piirfueu*  Clje  bell  GHap  to  tafee  ataap  a  JFteelioin  iss 
lip  Stmt  nnti  3urp,  fo?  tf)e  one  10  a  CDeck  upon  tlje  ctijer. 
Bow  VDljetljer  tlje  3iu(ticcs  ijaije  ftriaip  putfucH  tlje  autI)o?itp 
gi\3en  to  tijcm  bp  tlji^  9a  of  parliament,  i^  tlje  onlp  £iuc- 
ftion  Ijere:  Bctu  b^  tljiss  9a  tljcre  mull  be  a  Cljarge  in  mti^ 
tinn:,  of  ^iiBtiemcano?^  committco  h^  tlje  Dcfeunant  in 
tlje  €j;ecution  of  Ijis  ©ffice,  ann  not  a  general  Cljarge,  as 
16  Ijere  -,  fo?  it  ig  like  O^arretrp,  toljere  tlje  Jnaancesi  are 
to  be  particularlp  fet  fo?t&,  tljat  tlje  SDcfcnnant  map  mafec 
Ijijj  anftoer  reaup*  Clje  viz.  noes  not  Ijelp  at  all,  as  tljis 
Cafe  is,  becuufe  tlje  particulars,  tuitlj  toljiclj  Ije  is  cljarijcti, 
muft  be  fuclj  as  in  tljeir  J15ature  mull  be  in  tlje  etecution  of 
tis  ©ffice*  <£uppofe  unnet  tlje  Viz.  tlje  ^istiemeano^s 
Ijat!  been,  tljat  Ije  tuas  unmtt  fuclj  a  Dap,  anu  lap  tuitl)  a 
Otloman  fuclj  a  Dap,  &c.  furelp  Ijere  tlje  Viz.  uioulu 
not  tie  tiotun  tljcfe  to  be  in  tbe  €i:ecution  of  Ijis  ©ffice, 
oaefities,  tljat  tljcfe  Crimes  tDcre  none  hy  tlje  Defcntiant  in 
l^is  Office,  is  not  in  tlje  articles  e.rljibiten  againll  Ijim,  but 
are  onlp  bp  luap  of  Eecital  in  tlje  OjDec  of  tlje  3iulticcs» 
^uppofe  2  Vans  iiiQiaeti  fo?  feloniouflp  taltinij  t&efe  (S5oo5S 
follolmng,  viz.  a  ^o?fe  from  A.  a  S^beep  from  B.  &c.  tljis 
Uioum  not  be  gooD,  fo?  felonice  muff  be  after  eaclj  of  tljem» 
3It  i$  true,  £)?ticrs  are  to  be  tahen  mo?e  fabourablp  tban 
3InDiaments,  but  pet  tlje  Jubilance  mull  appear  in  botlj* 
3!  take  tlje  Cljarge  0?  articles  bere  to  babe  been  fo  uncer- 
tain, tbat  tbougb  tbe  Defennant  ban  a  Copp,  pet  be  couio 
not  polttblp  anfiuer  tbere  j  anD  bp  tobat  appears  in  tlje  arti= 
cles,  31  cannot  fee  tbat  tbe  Dcfenoant  bio  commit  anp 
IFault  in  tbe  €mntion  of  bis  Office*  as  to  tbe  feccnn 
Cbarge,  upon  lubicb  mp  X?otbers  bo  bepenb,  fo?  tbe  firlt 
feems  to  be  giben  up,  viz.  tbat  be  ei;aaeD  9  s.  mo?c  tban 
bis  lull  fee  from  p?ifoner  L.  tbep  fljoulD  Ibetn  Uibat  ijid  Jfcc 
iuas,  0?  elfe  it  is  ban*    3  Lev.  268. 

Holt  €,  %  3  tbink  tbe  0?ticr  fljoulB  be  quafljeu.  anb  31 
bere  confiber  ttoo  tbingS;  fim,  tbe  ^particular  Cbarge,  anb 
ne,rt,  tbe  EecitaL 

ifirit,  Cbougb  tbe  Cbarge  map  be  toell  enougb,  tbougb 
it  map  not  babe  legal  jfo?m,  pet  it  mull  be  goob  in  Jub- 
ilance, anb  mull  fo  cbarge  tbe  Defenbant,  tbat  be  map  fenotu 
to  bJbat  be  is  to  anftoet ;  anb  toe  are  to  fee  tobctber  fucb  a 
Cbarge  is  fufficient  fo?  tbem  to  grounb  tbeir  }P?oceenings 
upon  it*  Cbefe  articles  are  3'nfo?mations  anb  accufations, 
aun  3[  fee  no  Eeafon  tol)y  tbep  mufl  not  be  as  certain  as  anp 
ot&er  :jnfo?mation!e(*  Olbp,  fapis  mp  Xjotber,  becaufe  :ju= 
I  lliccs 
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fticcs  of  pence  eir:  nat  fo  s!i(!fiif.  15itt  fliall  J  tijcn  lofc  m;» 
jfrccljoltJ  linn  Ipiopmp lip  tOc  Gnsl^ilfulncfs  of  tljcltifliccs.*' 
ftirclp  no.  Boi  tljail  3  lofe  mp  f  cccooio  o?  p^oprrtp  bp  ait 
uncertain  Cljarijc  02  Clccufntian;  bcfitics,  it  is  not'tljc  Ju= 
fticcs  tljat  n^■iU)  tl)c  Jliticics,  fo?  tljcp  knoiu  not  of  tOcm  till 
xi)tv  arc  l3?ciuj{)t  btt'oit  tljtiW;  but  tfjrp  tfjcn  fcuD  a  Copp  of 
tljcni  to  t!3C  iDcfrnt^iint,  to  mihe  fjis  C?nftocr;  ann  tijat  15 
tljc  lACiifon  toijp  tijc  3S  rciiuuTG  tfjat  tljc  Cljariyc  fljouio  be 
in  Klcitinn:.  It  is  pofltblc  fjc  mi'ijljt  commit  fo?tp  hoiM^ 
CrimcG  luljillf  Ijc  luas  in  Ois  O.'^cc,  ann  prt  !:onc  of  tijcm 
be  colore  officii.  <^S)  to  tlje  fird  Cijacfic,  tfjat  fjc  took  from 
Scott  8  s.  &€.  i3c  tiocci  not  iljeu)  iu!jct!jfr  tins  luns  in  Crccu= 
lion  of  tjis  0U1CC  0?  not,  ant>  3  cannot  tljink  it  luaiS;  antJ 
tijc  fcconn  Cljarge  is  as  uncertain. 

Secontilp.  C()is  llccital  is  no  part  of  tlje  Cljanje  01 
articles ;  tijis  is  onip  tfje  Conciufjon,  0?  Inference  of  tljc 
juftices  of  peace  upon  tOe  pearino:,  toljiclj  tbei'  outjljt  not 
to  50;  tIjerefo?e  tf)e  3a  of  parliament  is  not  purfuen,  luljerc^ 
bp  it  is  tiireaen  tijat  articles  fljouin  be  erbibiteo  againft  bim, 
of  ^isDemeanojs  committed  bp  bim  in  tbc  Crecution  of 
bis  ©fficc;  nun  lue,  b»ibinij  Juristiiaion  c\jer  tbem,  no  plain-- 
ip  fee  tbat  tljerc  Uicrc  no  Articles  of  anp  vT^isnemeano^s 
committcb  bp  \)im  in  tbc  S.tccution  of  \)i^  Oifice.  Bote ; 
Powis  3!.  tiih  fojuierlp  tbink  tOis  OiQcr  not  tyoon,  but 
cbanijeri  \)i(i  ©pinion/  Cbc  Court  beinn;  Uibioeti,  tbc  ®?= 
Her  ftoon,  but  toitbout  beinn;  affirmeo. 

Holt  (E.  J.  luoulD  baue  it  atijourneti  into  tbe  Crcbequet 
€bamber,  0?  \)AU  tbe  ©pinion  of  tbc  reft  of  tbe  JuUges 
tberein. 

The  Cafe  of  Foxham-Tithing    in  Com.   Wilts. 

Hill.  3  Ann. 

A:ju(ticc  of  Peace  tnajs  ^tirtjcpo?  of  tbe  iDiiybttjap;  anU    (17) 
a  fatter  lubicb  concernen  W  CtRce  comino;  in  Clue=  ''Saik.do;. 
ftion  at  tbc  <Sc(nons,  be  joineu  in  making  tbe  £)|tier,  anti 
bis  Bame  teas  put  in  tbc  Caption. 

Et  per  Holt  C.  I,   Jt  OUffbt  UOt  tO  be, 

St  UJa0  quafljcD. 


6  a  OUT- 
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ArthurV  Ca/e.    Hill.  8  W.  j. 


saik.  4s>j.  rT^5>3I'S  #an  tuajs  outlatoeH  fo?  IFelonp  on  feticrat 

I      3InQiamcnt0  ^  aftertaatr)0  Ijc  came  in,  aim  beinff 

■       b?ou0()t  to  tl)c  T^at  inajj  a^UcH,  tD^at  5e  Ijati  to 

-*•     fap,  to|)p  3luii0ment  fljoum  not  be  simi  ajjafnft 

Holt  C  J*  3ff  tbe  Partp  Ijatt)  no  ILanrris,  tSc  9tto?nep 
(Senetal  map  confefji  Ccco?,  ano  tfjen  Ijc  (ball  plcau  p?crent-- 
Ip,  anti  be  ttfen  upon  tbe  Jinsigmrntf? :  TBut  it  be  batb 
jLanbiS,  tbcre  muft  be  a  Scire  facias  againff  tbe  lo?50,  me-- 
tJiate  antj  immcuiate,  to  fljetn  Caufe  tnbp  be  IbouIU  not 
babe  IRcftitution ;  tbougb  it  map  be  fuffffelfcu  on  tbe  Eo!l 
tbat  be  \m  no  lanos,  anti  if  tbe  attojnep  <55eneral  con^ 
felTejs  it,  tbere  neeujj  no  fiicb  Ulviu 

%(t  Levari  facias. 


OYER. 

Longavil    'verjus   The    Hundred    of    Ifleworth. 

Mich,  z,  Ann. 

2  saik.  498.  "WB  Debt,  againff  tbe  Jpunti?eli  of  Ifleworth,  tbe  Defen- 

s.  c^  6  Mod.    I    j,jj„(  pleaOeD  in  abatement  Caption  del  Robbers,  &c. 

'    '         I    ^i)t  Plaintfff  replieu,  Nul  Caption,  &c.  upon  Wtl)  it 

luag  OemurceO,  anH  a  Refpondeasoufter  atuarUcO;  anO 

nolo  an  being  tbe  fame  Cetm,  tbe  Defendant  crabeo  Oyer 

of  tbe  aurit,  anu  tbat  being  fet  fo?tb,  pleabeo  tbe  General 

Jlfue. 

6  Mod.  as,       Et  per  Holt  €,  %  Co  ten?  Oyer  tubcte  it  OUffbt  to  be 

»»»•  gtanteo,  is  Ctro?,  but  not  econtra.    Cbcrcfo^e  toe  oiiffbt 

citbec  to  grant,  o?  to  entet  tbe  Denial  upon  Eeco?D,  tbat 

tbep  map  amgn  it  fo?  €rro?.    3f  tbe  l^laintiff  uiill  contca 

it,  be  uiap  ftcilte  out  tbe  reft  of  tbe  li)lcatJinff,  ano  ormur, 

in  otott  to  obftrua  tbe  Oyer,    anu  at  anotbev  Dap  it  uias 

4  ^  ruleb, 
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rulcti,  tljat  tljc  Defcnlinnt  couID  not  Ijatjc  Oyer,  becaufe  i\c 
San  nlrcanp  pleaneD  in  abatement  -,  anti  l)auinff  of  Oyer  ijs 
ncDcc  to  enable  tljc  pattp  to  plean  in  TSar,  but  to  plean  to 
t{)C  CBtitj  tofjicl)  ijsnone  alteaHiJ,  anH  t&ercfo2e  paft* 


PARDON. 

Cooke  ^  Cafe.     Pafch.  I  W.  &  M. 

ACj^lrit  of  ^L-ro?  tuas  b?ouffDt  bp  Cooke  to  tetierfe    (  t. ) 
an  €)utIatB?p  arjninft  Ijim  fo?  ^urUet,  inljeteon  carthcwm. 
being  fo^tljUiitlj  artafgneD,  Ijc  pleanen  !)fg  Ipar- 
Bon  unoet  tfje  (55?eat  Seal,  in  UiljicO  tbere  luao 
no  Noil  obftante  fo?  W  not  finninij  ^ureticss  fo?  ijis  ffooO 
ISeljaUiour, 

"Bp  Holt  €*  %.*  'Clje  patBon  ourjOt  not  to  be  anotucn, 
toitljout  a  mitit  of  ailouiance,  uircacn  to  tfje  JiiDts^s  of 
tljie  Court  out  of  C&ancerp,  teltifping  tijat  Ijc  Ijatlj  founo  ioe.  ?,c.  3. 
g)uvetic£»  fo?  {jig  soon  Tl5clja\)iouc  before  tlje  Co?oncc  anH  j!V  Jj*^ 
Sljciiff,  &c.  acco?riinD;  to  tlje  Statute.    OBut  tlje  otijet 
juUtjc^  incre  of  JDpinion,  tbat  tljc  paruon  miiybt  noto  be 
alloiDCti,  tIjcuQ;!)  luit&cut  anp  £2Llrit  of  anotoance;  becaufe 
tljc  Ipavtp  ijatlj  tlj^ec  ^ontijs  rjiben  bp  tlje  aa,  after  tijc  v 
pntoon,  to  finn  eureticss.    aftci'toarug,  in  tlje  fame  Ccrm,  ^ 
tljc  mcit  of  ailotuance  loas  b?ouffljt  in,  anO  upon  Pjapcr, 
&c.  teto?tic5  untJct  t&e  patnon. 

The  King  ^erfus  Parfons.     Mich.  3  W.  &  M. 

Tip  €  Defennant  toas  cutlamcti  fo?  billing  one  Wade  in     (  2. ) 
Effex,  fo?U)ljiclj  Ije  ban  flctJ,  aniJ  continucD  beponn  j5,;°^-^f* 
€tea'tiU  tljc  Ecbolution ;  anD  tljcn  appcarino;  publicblp  a=  :iSi,ik.499. 
bout  London,  ijc  luajj  complaiucti  of  to  tlje  Wei  Indict, 
ann  bp  Ijim  committeo  to  tlje  ^arfljal ;  t'gen  tlje  DcfenOant 
reberfcB  Ijis  Outlato^j),  anU  tuas  trieD,  anti  conbiaen  of 
^utoer,  ann  conticmncti :  apon  toljicb  be  plcaog  a  parbon 
fo?  tbe  ^uroet  bp  e.tp?cf0  (Sllojtijj,  toitljout  anp  Hon  obftante, 
tljat  being  taHcn  atuap  bp  Statute  -,  but  ije  pjotiucen  bis 
mcit  of  SlUotoance,  &c. 

€lje 
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Clje  ailoluancc  of  tfjis  parnon  toas  grcatlj)  oppofcn  bp 
Coiinfcl,  lulja  ai-BUfH,  tljat  tljc  Crime  couID  not  be  par-- 
noncti  •,  foj  fince  dlj^iTriam'tp  iuap  pfantcti  in  LngianJ,  ^ur-- 
tier  lunis  aituapfj  a  Crime  ucponD  ^pScrcp^  ami  ^ir  Ldward 
5inft.  255.    Coke  faitl),  tOat  Ije  neuer  faia  aiij)  parQon  of  ^^IcurOer  bp 
Reg^orig.    erp^efs  Bamc;   !3nti  our  things  Ijcrc  fjatte  been  altoaps  fo 
"  " "  far  from  parDoninn:  ^m-Der  bv  erp?efs  2(i(o?t)u,  tbat  fo?mcr' 
fp  tljrv  UiD  not  fo  miiclj  as  pnrOon  Homicide,  0?  ^anflaiiffl)-- 
ter,  but  in  ucrp  foft  antJ  gcntie  €ermgi*    Jn  tlje  Eeffiftet 
tl)crc  are  f  c?mi3  of  Gairit0  of  ailoujance,  uifjcte  tlje  l^ing 
ci;tcnt!0  1)10  ^crcp  to  pcrfons  kiUinn:  otijcrs  per  infortuni- 
um, but  no  Cucb  eUUit  fo?  t^^uroer,  fo?  tufjicl)  no  ^eccj> 
fliouio  be  fljeiueti;    ann  tfjis  appears  bp  tfjc  Coronation 

Holt  C*  J*  Clje  Potucr  of  parUoninn;  all  €ffcnceis,  10  an 
infcparaWc  IJncinent  to  tfje  Crolun ;  anD  it  i0  cquallp  fo? 
tfjc  ©ootJ  of  tlje  l^copic,  tfjnt  tijc  t^ing  iljoulD  parnon,  n0 
tijnt  Ije  fijculti  puniflj*  Clnti  in  tl)i0  Cafe,  tbcrc  is  a0  poQ 
Eeafon  in!)?  tfjc  tiims  fijoulD  parHon  nn  Jntiiamcnt  of  ^^ur^ 
ncr,  tuljicij  is  W  ^uit,  as  fo?  a  €)ubjea  to  nifcljarffc  an 
Clppcal,  Uiljiclj  is  tIjc  ^uit  of  tijc  g^ubjeS;  ann  tlje  UMixq  bp 
bis  Coronation  Oatfj  is  to  fljrio  ?i9ercp,  as  lucll  a0  to  Do 
Jufticc*  Cbe  €)tatute  2  Ed.  3.  meant  onip,  tljat  tljc  tAinrj 
fljoulo  be  fullp  infG?meri,  bcfo?c  ijt  parOoncQ  anp  lelonp ; 
no?  aotlj  tljat,  0?  tlje  otijer  Sitatutes  taUe  atoap  tlje  l^in!j'0 
p?eroD;atibe,  but  p?efcribe  certain  JFo?m0  tljat  Cljarters  of 
15arrion  map  not  be  fo  cafilp  ijrantcti ;  fa?  bcfo?c  tlje  ma- 
Hinff  of  tljefc  3ff0,  it  tua0  ufual  to  appip  to  tlje  lLo?ti  Cban* 
cello?,  anu  ijain  a  partson  bi^  untiue  ,^Bcan0  on  falfe  ©ujj* 
0eftion0,  Uiitlj  general  £:c:to?ti0  tljcrein^  anB  tljio  iua0  tlje 
©ccafion  of  tljofe  reftrigiuc  Statutc0,  tljat  supplication  fljall 
be  matic  to  tlje  fixing;  in  perfon,  to  tlje  intent  f)t  map  be 
Ijimfcif  app?ifcli  of  tlje  fatter.  Tp  tlje  13  R.  2.  great 
Difflcultie0  are  put  upon  tljofc  tljat  fljall  be  ©utto?0  fo?  a 
l^aroon  of  burner,  tljep  incur  a  pcnaltp,  &c.  OBut  tljis 
tna0  founH  griebou0  to  tlje  <gub|ea,  antJ  iljerefo?e  repealen 
b^  16  R.  2.  tuljiclj  fljetD0  tlje  Beceflitp  tljere  10,  tbat  tlje 
iixing  fljouin  Ijaue  a  l^oloer  of  IParnoning ;  anu  fuclj  Eeffu= 
lation0  ill  tlje  C^anner  of  it  lucre  not  ncccfl"arp,  if  at  tl)C 
Common  Latu  tljc  l^ing  Ijati  no  Jpotuer  to  parUon  burner. 

Ci)e  ipamon  m&  allotueu* 


The 
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The  Queen  'verfus  Fox  worthy.     Hill,  i  Ann. 

IB  tijfd  Cafe,  tlje  Drfcnlinnt  licinn:  attnintcH  of  puttier,     (s-) 
Ijc  olitnincn  tljc  Ciuccn'^  parDon,  niiD  luas  b^ougljt  to  ^*"*=^-  '^3 
tljc  15ac  to  plean  it;  on  rcatiinn;  of  luljicfj  it  appcareo,  tljc 

CKLJO^t  attindurat'  tuas  UOt  ill  it. 

Holt  €.  31*  faitJ,  Ijc  toaiilD  coitfinct  before  Ijc  luouin  alloiu  ^  Ha,,!,.  59s. 
it;  ant)  at  anotljcr  €imc  the  ipatnon  bcinn;  amcnOeDj  anti 
attindurat'  put  ill,  tljiiS  parDou  luag  ailolueD,  luljicij  ujas  iip= 
ott  Conoitfou  of  gaiiin:  bcyono  tlje  ^eas,  &c.  ^im  it  laass 
ijerc  auteeti,  tijat'if  aftce  tijc  allowance  of  tt)e  patooit,  tOc 
23efennant  b|okc  tljc  peace,  ije  niigljt  notuiitljftantiino;  Ijiss 
}i)arnon,  be  Detaineo  foj  tijat  Offence  -,  anD  in  fiiclj  ^afc  I)c 
l!jculo  be  liiouijijt  np  again,  ann  asketi,  uUjat  f)c  Ijati  to  fav, 
vuljp  S)cntcncc  fljoiiio  not  pnfc  t  Clnti  if  Ijc  pleaneu  tljc  pa'r=  • 
ton,  t()c  ^Itto^ncp  (jjenccal  tDouiO  ueplp  tlje  Connition  ano 
TDjeaclj,  &c. 

'^Sut  Holt  C.  %  tuouin  not  permit  anj)  €il)il  aaion  to  be  Raym.  ",7s. 
b?oun:ljt  aijQinft  Ijim,  Uiljici)  niiixljt  Bcfeat  Ijis  parnoa,  by  ^R^p.  50. 
rcnOctino;  Ijim  incapable  of  pcrfo^niinn:  tDe  Connition  tljei-c= 
of- 

Jt  U3a0  fjein  bt)  Holt  C.  31*  in  Groanvek'g  (Eafc,  tl}at  tfjC  5  Saik.  263. 
lining  mai>  paction  an  ©{fence  anO  remit  tlje  Crime,  fo?  tljis  ^^^ 
is  a  p?croLTatt\)c  toijiclj  fje  cannot  part  luitljal;  fo2  as  fjeljatlj 
tlje  pufalich  L\CDenD;e  in  Ijis  lpant)0,fo  it  is  neceffarp,  ann  fo? 
Ins  honour,  to  Ijaiie  a  potuer  of  mitiijatinQ;  0?  remittinn:  tljc 
Ccercife  of  it.    ann  Uiljere  a  9dcin  is  inniaen  fo?  Cccafon,  ivent.21;. 
a  pacnon  is  goon,  alt6oun:lj  it  notlj  not  mention  tlje  Jn^ 
niftment :  Ooiit  it  is  not  fo  toljen  tljc  Defennant  is  inniSen 
of . burner,  bccaufc  bp  tlje  Statute  27  Ed.  3.  tljc  patnon 
niua  recite  tl)e  IJnniament* 
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Cafes  W.  }. 

Si. 


PARISHES. 

Herman  ^erfus  Denne.     Mich.  7  W.  j 


N 


Orthey  moijcti  ou  tlje  Statute  22  Car.  2.  c.  ir.  a^ 
bout  tl3C  Eate0  fo?  tepaii-ino:  tijc  Cfjurclj  of  St. 
Swithin,  fluD  per  Holt  C*  3!*  Rookby  anti  tyre, 

at  Common  latu  tljcre  mfffljt  be  an  einicn^  but 
tljat  tua0  onip  of  C()urc()e0,  ann  but  a0  an  appropriation  of 
one  Eeao?p  to  nnotfjcr,  but  dill  tbe  }^anfl)C0  lucre  tii[tiim  5 
null  tljat  Din  not  malte  tlje  Ipauiflj  Cbucclj  of  A.  to  be  tfje 
Ip)atiflj  CIjuccD  of  B.  but  tbe  Encumbent  tnas  as  tncll  Jn= 
cumbcnt  of  B.  as  A.  ann  is  obliuen  to  ferljr  tbc  €iitt,  it 
necefTarp*  Tout  bp  tfjis  Statute,  tbe  ^pariflj  Ctjurcb  of  St. 
Swithin  iS  tfje  l^aritlj  Cfjurcb  of  Sr.  Mary  Bothaw,  anti  tfjc 

fltljec  COutclj  is  tfjcuebp  Deftropeti  -,  anH  tljeiefore  tijat  12)a= 
riflj  muft  repair  St.  Swithin  s* 


PARLIAMENT. 

Culliford  verfus  Blandford.     Pafch.  4  W.  &  M. 


( 1. )         A     B  aaion  upon  tfje  Statute  23  H.  6.  againff  a  per* 
carthew  /%     fflu,  fo?  a  faife  Eetum  of  a  'Buriycfs  to  parlia- 

m  ''^'  /\  '"^"^'  ^"^  p?ofecuten  in  tbis  Court  bp  l^ill,  bi> 
^  -^-  a  common  3nfo?mcr  qui  tam,  &c.  fo?  tlje  penaltp 
of  40 1.  after  tlje  Cime  jjiben  bp  tlje  "Statute  fo?  tfje  partp 
cbofen  toas  eiapfen  t  OBut  it  appearino:,  tfjat  tlje  Latitat,  tlje 
p?ocefs  on  Uibiclj  tlje  Defennant  appearen,  toas  fueD  out 
tuitfjin  ttje  ^ear  after  tbe  ©ffence  -,  upon  tlji0  a  Ciueftion  irr 
latu  nin  arife. 

Holt  c.  :j.  Cljis  asion  is  fo?  a  penaltp  ffi^en  bv  €ta= 
tute,  fo?  tuljicb  tlje  plaintiff  mifffjt  baue  b?oun:ljt  an  Znioix 
of  Debt  bp  2D?iQ;inal  Ijere,  bp  Eeafon  tlje  Statute  jyibes  tbe 
asion  j  ann  tljcre  is  a  Difference  bettoeen  a  Ci^iil  asio!i 
ann  an  aaiou  gitjen  b^  Statute  s  foj  in  tlje  firft  Cafe,  tbe 
I  fuina 


PARLIAMENT.  ^zj 

fuinij  cut  a  Latitat  tuitfjitt  t&c  Ciiite,  anB  continm'nff  it  af= 
tetU)ni-H3,  Uii'Il  be  fufficient;  but  in  tijt  otfjcu  Cafe,  if  tU 
part?  p?occeti6  bp  Xill,  f)c  ouijfjt  to  file  it  toitljin  €ime, 
tfjat  It  map  appeau  fo  to  be  on  tf}z  Eccojn  itfelf*  C()?ec 
junffes  Ijcio,  tljat  tfjc  fuiniy  out  tfje  Latitat  in  tfji0  Cafe 
tDit^in  tljc  fear,  m&  a  fufficient  Commencement  of  tljc 
@uit  to  iAU  tfje  limitation  of  Cime  -,  becaufc  it  is  tije  £>^ 
riijinal  of  B.  R.  anu  map  be  continucn  on  Ueco^D  ajs  an  £)^ 
riginal  2Itrit,  &c. 

Clje  Plaintiff  f;an  Jutirjmcnti  but  C^cit  of  Crro?  tuajs 
b^ouijljt* 

Prideaux  'verfm  Morris.     Trin.  i  Ann. 

Action  on  tije  Cafe  fo?  a  faife  Return  of  parliament-     (2.) 
93cn,  nffainft  tlje  ©ijeriff;  ijere  tijc  plaintiff  oeclareo,  ^  saik.  50^. 
tljat  luljcrcnfi  Ije  teas  Duli>  eleaeo,  tf)c  ^Ijeriff  returnen  ano--  ^^"^^^'^■ 
tijer  to  be  fo,  Uiljo  in  f  afr  teao  not  Dulp  eleftcO*    Cbc  0ue= 
ftion  uins,  luljctijcr,  tfjis  beino;  a  parliamcntarp  fatter, 
micbt  be  nctecminctJ  berc  in  tljis  Court  ? 

Holt  C.  %  €lje  Caufe  of  tlje  plaintiff ^0  %\.\it  i0  a  Cttlrono;  5  lcv.  29. 
none  out  of  parliament,  anD  tuljatebcr  falls  untier  tlje  Ke-  ^.J:^!'  f' 
gulation  of  Lam  in  fuel)  Cafe,  is  fubjcS  to  tbe  laui  of  tlje  luTw  ss' 
lanD-,  fo?  ILatDS  are  to  be  etecuten  out  of  parliament:  Poiiexf.47o. 
"But  fo?  tljc  Uules  of  tlje  Doufe  of  Commons,  as  to  tljeir  \  kX45°;. 
^ittiniT,  &c.  tbcp  arc  luitljin  tlje  fpoufe,  anD  tbe  Junges  '  cro.  i/z. 
cannot'bnoU)  tOem,  tljcrc  beino:  no  p?a8icc  of  tbem  out  of  ^J"^^^'- 
tlje  parliament  -,  pet  if  a  Laiu  fljouio  be  maoe  relatiniy  to 
tbem,  0?  tljep  fljouin  become  necelTarp  to  be  Oetermineo  on 
account  of  fome  otljer  fatter  con;ni?able  bp  tlje  Jubijes, 
U)c  muft  take  Notice  of  anU  nctermine  tljem*    CIjoud:!)  31 
tljinfe,  fo?  a  falfe  Ecturn  tfjc  partp  zm  Ijabc  no  aaion, 
tuljere  tbere  map  be  a  SDcterminr.tion  in  tlje  lj)cufe  of  Com- 
mons, becaufc  of  tljc  Jnconbenience  of  contrarp  Ecfolu-- 
tions ;  ana  fo  bere,  if  one  is  boteu  elcaet!,  anotljcr  perfon 
cannot  b?inQ;  an  i^lcfion  ann  fap,  tbat  Ijc  loas  Dulp  eleSen 
aiiO  returnen,  becaufe  bis  j^am'c  Hoes  not  appear  upon  Ec-- 
co?ti :  ODUt  mljcrc  tljc  Riijbt  of  ^lesion,  eitljer  is  uctermf- 
nen,  0?  cannot  be  oetermmcn  in  parliament,  as  in  Cafe  of 
a  IDiirolution,  &c.  an  asion  lies  fo?  tlje  falfe  Eeturn* 

ClnD  Ijc  tuas  of  ©pinion,  tbat  fo?  a  Uoublc  Eetutn,  no  7&8W.?. 
asion  lap  atjainft  tbc  Sljcriff  bcfc?e  tbc  Statute  7  &  8  W.  3.  '^^  ?• 
fX^t  onli»  as  it  is  tbe  onlp  09etDoti  be  batb  to  innemnifp 
!)imfelf,  but  tuljen  tbc  Eiffljt  comes  to  be  nctetmineu  iii 

par' 
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J^aiiiamcnt,  one  anncnture  rctunicn  i$  tafecn  off  tfje  JFile, 
nun  tljcn  tljcrc  10  no  nouble  Ecturn. 

Afhby  ijerfas  White  (^  al\     Mich,  z  Ann. 

(3.)      |jR  aaion  upon  tlje  Cnfc  nffniitft  tljc  ConffaWeiS  of  Ailef- 

Mod.  Car.     I  bury,  tljc  l^Iaiutiff  DcciavcD,  tljat  fuel)  a  Dap  tlje  late 

45, 50, 53.   i^ing'js  mxit  ilTueti  anu  tuas  Qcliucren  to  tljc  eijcriff  of  B. 

isaik.  19,    fo?  ^Icaiou  of  (^emfccrs)  of  IpJarlianicnt  in  &10  CountPi 

^°-  .         Uifjcretipon  tijc  fniti  ^Ijenff  maoc  out  Ijis  i??cccpt  o?  ©Har^ 

'      ■''■    rant  to  tljc  Difcnnant0,  licino;  dronftatirs  of  A.  to  cljufc 

tluo  Qi3ui'ffcircs  fo?  tijat  05o?ou5{),  tuljic^  I5?cccpt  toais  Ocli' 

i^cico  to  tlje  fuio  ConftaWeSi  ano  tfjat,  in  purfuancc  tfjeicof, 

tOc  'BurgciVrs  lucre  tjulp  alTcmlilct!,  &c.  anti  tfjc  plaintiff, 

licing  tijcu  tiulp  qualified  to  Dote  fc?  tl^e  Clcaion  of  ttuo 

ODurfjcffcs;,  offercti  to  ffilJ-  l)!S  Ooicc  foj  %\k  T.  l.  ano  S.M. 

(!:fq-  to  lic  OSurgcIfcj)  cf  parliament  fo?  tlje  faiO  OSo^cuijlji 

l3Ut  tljc  DcfcnOant0  bnoluinff  tljc  p^eun'lfcs,  luitlj  Malice, 

&c.  obflruftco  Ijim  from  uotinn,',  nuD  refufen  anti  UioulD  not 

receive  Ijis  ^lote,  no?  allctu  it ;  nnD  tljat  ttoo  'BurffeffeiS 

tuerc  cljofe,  luitljout  allctoinn:  0?  recei^jinrt;  Iji^  CJoice:  a  dUr-- 

ticf  luas  founti  fo?  tljc  plaintiff;  nnt  upon  i^otion  in  3rrefl 

of  luogment,  tlj?ee  luogeis  Ijclo,  tljat  tljiss  Siaion  looulti  not 

lie,  'till  tlje  parliament  Ijau  oecineD,  lu^etljer  tljc  plaintiff 

Ijati  a  Eiffljt  to  ijote  ag  an  €lcao?* 

Holt  (E.  35.  '<2:ije  Cafe  iss  trulp  ftateti,  anti  tljc  onlp  €iue= 
ftion  i0,  iuljctljcr  0?  not,  if  a  OBurgcfs  of  a  'Bo?ou0lj,  tljat 
Ijais  an  unnoubtcti  Eigljt  to  (jiue  Ijis  Qote  fo?  tlje  cljuflnn;  a 
'Burgefjj  of  Parliament  fo?  tljat  'Bo?oud,Ij,  is  refufen  jjiDinrj 
Ijijs  Oote,  l)asi  anp  Eemetip  in  tlje  iAing'g  Courtis  fo^  tljis 
QUronu  againl!  tlje  ceirong-noerf  ail  mp  Xi^otljers  agree, 
tljat  Ije  lja0  110  Eemcnp ;  fcut  %  Differ  from  tljem,  fo?  3!  tl)ink 
tlje  aaion  luell  maintainable,  tljat  tljc  Plaintiff  Dan  a  Eigljt 
to  Uote,  ann  tljat  \\\  Confcquence  tljcreof  tbe  Lato  gities 
Ijim  a  Eemcnp,  if  ije  i0  obftruaen ;  ann  tl)i£j  i:iaion  10  tlje 
pjoper  Ecmenp.  'Bp  tljc  CTommon  Laui  of  England,  eiierp 
Commoner  Ijatlj  a  Eigljt  not  to  be  fubieaen  to  laU)0,  mane 
iuitl)out  tljeir  Confent ;  ann  becaufe  it  cannot  be  giticn  fap 
elierp  innil)inual  #an  in  perfon,  bp  Ecafon  of  jl^umbcc 
ann  Confufion,  tl)ercfo?c  tljat  pofeier  io  longcn  in  tljeir 
Eep?efentatilie0j  eleaen  bp  tljcm  fo?  tljat  purpofe,  tobo  are 
citber  Ii^ni0bt0,  Citijeng  0?  Xurn:cffe0 :  ann  tbe  ©?ic'oance 
|)ere  i0,  tbat  tbe  partp  not  bcino:  alloiucn  lyisi  (Llote,  i0  not 
tep?efentcn.  €&c  €\zUm  of  lliniffbt0  of  Sljire0  i0  bp 
I  free-- 
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iFrccfjoincrfi  -,  atiD  n  Jfreefjaiuci*  im  a  Kfryljt  to  Uote  6p  Eca- 

foil  of  l)is  jFrecljoID,  nnn  it  is  n  reni  Eigljt ;  ano  tfje  ClaUie 

of  IjiBi  JfccfljoID  inay  Hot  material  till  tlje  statute  of  H.  7.  s  H.7.C.  7. 

U3l)iclj  requires  it  fljouio  be  40  s.  a-j^ear,  fo?  before  tljat  eiicrp 

jfreeljolticr,  tfjoufflj  of  nebcr  fa  fmall  a  fiJaluc,  Ijao  a  Eigljt 

to  Dote  at  tijefe  elections,    Jn  25o?ouffljs,  fome  of  luljicl) 

are  lip  p^cfcription,  tfjey  ija^e  a  Eiffjjt  of  botiury  Ratione 

Burgagii,  aiiD  Ratione  Tenure;  ailO  tljiS  UU  tl)C  Cafe  Of  a 

iFreel)oirier  before  uicntioiicti  is  a  teal  Eigljt,  annexen  to 
tfje  €enure  in  iDurgngc:  CinD  in  Cities  anD  <2^o^po^uion5i 
it  is  a  perfonal  luijrritance,  anD  Dcfleti  in  tlje  Uiljole  Co?po-- 
ration,  but  to  be  ufcti  nno  erercifcti  by  tlje  particular  Mem- 
bers; ani)  fuclj  a  liJjiuilfBe  cannot  bc'granteD  but  to  aCo?= 
po?nticn,    "Cljis  is  a  noble  jFrancljife  auD  EiirOt,  luljiclj  em  hoI).  14. 
titles  t!)c  SnLi)eS  in  a  g^fjare  of  tlje  (So\)ernment  anQ  legiO  i^Rep.  no, 
lature,    anu  Ijcrc  tlje  13Iaintiff  Ija^iii.o;  tljis  Eiijijt,  it  is  fS°oif '-',", 
iipparent  tljat  tijc  Officer  tiiti  ercluDe  Ijim  from  tlje  Cnjo}.''-  cro.  jac? 
mcnt  of  it,  luljcrrin  none  tnill  fai)  Ijc  Ijas  Done  luell,  but  '^'i\ 
Wixmas  to  tlje  plaintiff;  ano  it  is  not  at  all  material  U)lje=  iinft".  59. 
tljer  ttje  CantiiQatc,  tljat  Ijc  luoulD  Ijnbe  botcD  fo?,  luere  *  lcv.  V 
cljofen,  02  likelp  to  be,  fo?  tljc  l^laintirs  UiffiJt  is  tlje  { ^0^  'i' 
fame,  anU  bcinij  IjfuDereD  cf  tljat,  Ijc  Ijas  Iinjurp  Done  Ijim^ 
fo?  luljiclj  ije  cuffijt  to  Ijaue  EcmcDv.    It  is  a  M^Mi  CljiuQ: 
to  imagine,  tljere  iljculD  be  Eigljt  luitljout  a  EemeDp  5  fo? 
GIfant  cf  Eiffljt  auD  c(LMi!t  of  EcmcDP  are  Convertibles: 
3f  a  statute  gibes  a  Eiijljt,  t(jc  Common  LaVj  ioill  gibe 
EemcDP  to  maintain  it;  aiiD  U)ljere=e\ier  tljere  is31njurj>, 
it  imports  a  Damage :  anD  tljere  can  be  no  petition  in  tljis 
Cafe  to  tfje  parliament,  no?  can  tbep  uiDffe  of  tljis  3!nfurp^ 
01  gibe  Damages  to  tlje  Plaintiff,    aitljouglj  tl^is  Scatter 
relates  to  tlje  parliament,  pet  it  \&  an  Sniurp  p?eceDaneous 
to  tlje  parliament;   aiiD  icljcre  Parliamentarp  93atter0 
come  before  us,  as  incibent  to  a  Caufe  of  aaicn  concernino^ 
tbe  P20pcrtp  of  tf)c  eubjes,  Uiljiclj  toe  in  2)utu  muft  Deter-- 
nine,  tljouglj  tlje  in  cf  Dent  fatter  be  parliamentary,   m 
muff  not  be  DeterreD,  but  are  bouuD  bp  our  ©atljs  to  De= 
tcrmine  it.    £ljc  lam  confifts  not  in  particular  inttances,- 
but  in  tlje  Eeafcn  tljnt  rules  tljeni;  auD  if  toljere  a  ^an  is 
fniureD  in  one  %on  of  Eigljt  Ije  bas  a  gooD  aaion,  tobi> 
fljall  Ije  not  fjabe  it  in  anotljcr  f  anQ  tljouglj  tbe  S)aufe  cf 
Commons  Ijalie  Eigljt  to  DeciDe  CleSions,  pet  tljeu  cannot 
juDge  of  tlje  Cljarter  o?iginallu,  but  fcconDarilp  iu'tlje  De- 
termination of  tljc'^lesion ;  anD  tberefo?e  tobcre  an  CleSion 
Does  not  come  in  Debate,  as  it  Dctlj  net  in  tljis  Cafe,  tbev 
babe  notljing  to  Do:  anD  toe  are  to  etert  anD  biuDicate  tbe 

^  S  Cuecn'jS 
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€iucen'jj  Juristiiaion,  ann  not  to  be  frffffiteH  fiecaufc  it  map 
come  in  iHueftion  in  pirliament ;  anH  31  Hnotn  notljinn;  to 
iiiimt  ujs  from  juUffing  of  99atters  nepenninff  on  Cljactec 
0?  p^efctiption:  Jpe  conclutien  fo?  tlje  Plaintiff, 

!l3ere3!uiismcnt  bEinn;  Qiuix  fo?  tijc  Defendant,  contravp 
to  tlje  opinion  of  tfje  Cljief  3uftice  -,  on  a  mtit  of  €tto? 
nftcfiuai'tis  ti^ouijfjt  in  tlje  !J)oufe  of  lo?ri0,  tlje  3futiffment 
tDa0  reucrfcti  fap  a  ijtcat  Q9a|ojitP  of  tlje  JLo^Disi,  uiijo  con-- 
currcD  iuitlj  Holt  C,  3f» 

The  Queen  'verfus  Paty  6c  al'.     Mich.  3  Ann. 

(  4.  )     /^B   a  Ultit   of  Habeas  Corpus,  tlje  DcfenliantS,  fcljO 

i  saik.  503,  V-y  ijnti  been  committed  to  Newgate  bp  tlje  l]?oufe  of  Com= 
5°*-  mons,  luere  b?o«ffljt  into  Court  -,  anti  tlje  Caufe  of  tljc ic 

Commitment  tna^  retnrnen  to  be,  fo?  Ijaln'nn;  commencen 
ano  p^ofecutco  an  aaion  at  lauj  apinfl  tlje  ConHnbles  of 
Ailcsbury,  fo?  refufuin;  tljcir  dlotejs  in  tlje  ^leaion  of  t?9em- 
bere  of  parliament,  in  Contempt  of  tlje  JurisOiSion,  anD 
'B?cacl)  of  tlje  p?ii)ilen:cs  of  tlje  |)oufe  of  Commons.  'S:ijc 
Counfel  fo?  tl)e  DefcncantJ;,  p?apeti  tOat  tljcp  migljt  be  Bif=  ^ 
cljacgeD  fo?  felieral  Eeafonis  -,  ann  fo?  tljat  tljep  Ijan  Done 
no  unlaiDful  as,  &c.  osut  tlj?ee  of  tlje  lungeo  oppoCen  it, 
anil  faiu,  tbat  tbe  ^oiiit  of  Commonis  tuere  tlje  p?opec 
3IutJn;e0  of  tljeir  oiiin  p^ibileiyeg,  &c. 

Holt  C  3i,  3  am  of  ©pinion,  tbat  tlje  p?ofecution  of  tlje 

®uit  iis  latuful,  ann  no  'B?eacO  of  tlje  p?ii]ileo:e  of  tljat 

i^oufe;  no?  can  tljeir  Juo^ment  mafee  it  fo,  0?  conclunc 

I  Lc°v^'/u   ^6^^  Court  from  tietcrmininff  contrarp;  anti  luljen  tlje  ^oufe 

Moor  67.  '  of  commons  ctcecti  tljeir  legal 'Boun'os  ann  3utbo?iti',  tljeir 

I  Rou.  903V  gg0  are  ti3jon0ful,  ann  cannot  be  luaificn  mo?e  tljan  tlje 

wycr27  5.     g^g  j,^  p?i^ate  ^en:  Cljere  is  no  fidueflion  but  tljeir  3u= 

tl)o?itp  i0  from  tlje  Lata,  ann  a0  it  ig  circumfcriben,  fo  it 

map  be  ct:ccenen*    Zi  toe  fljouin  fap,  tljep  arc  S^unrjeiS  of 

tljeir  p?i\)!len:e  ann  tljeir  oton  !3Htljo?itp,  ann  no  locnp  elfe, 

tljat  toouio  make  tbeir  p?iuileges  as  tljVp  toouin  Ijabe  tljem: 

Jn  fuel)  Cafe,  if  tljere  be  a  tii?ongfui  3lmp?(fonment  h^  tljc 

f;oufc  of  Commons,  tobat  Court  fljall  neiiDct  tbe  partp:' 

Sball  toe  tljen  fap  tbere  is  no  Een?er£i  f  ann  tljat  toe  are 

not  able  to  erecute  t^oCe  latos,  on  tobiclj  tbe  libertp  of 

tlje  ©ubiea  nepennsi'  3't  10  true,  all  Courts  are  fo  far 

Juntces  of  tljcir  oton  P?ibileire0,  tbat  tbep  map  puniflj  fo? 

Contempts  -,  but  to  make  anp  Court  final  lunges  of  tljem, 

8jcclufibe  of  cuerp  otber  3Jurisni8jon.  is  to  jutronuce  a 

I  ^tat^ 


PARSON. jri 

%mc  Of  €onfufian,  bp  mafeing  enecp  ^ait  a  3Iuliffe  in  i}i$ 
oton  Cnitfc* 
3t  U)ii0  {jci'C  a  S^ciubt,  tuljctljct  anp  C^Un't  of  €rro?  lap 

upon  a  JUliSment  ijiUCU  on  a  Habeas  Corpus  ?  COi0  Cafe 
tucnt  into  tijc  ^oufc  of  3Lo?50,  tuljere  it  occafioncn  gtcat 
Debates  between  tije  tuio  5)oufe0  of  Parliament ;  but  tfjc 
paiiiamcnt  being  foon  after  p?o?ogueti,  tlje  SDifputc  iuajs 
D^oppcD* 

Cfje  Jurifdiaion  of  tIjC  Lords  in  parliament.     ^CC  Peers. 


PARSON. 

Turton  'verfus  Rignolds.     Mich,  il  W.  5. 

sLcgncp  of  fifti)  poun5£J  pet  Annum  luuS  left  aifi  a  ca(es\V.j. 
^Maintenance  "fo?  a  pavfon  to  p?eacfj  once  aGSIcek  *'*' 
in  tlje  PariOj  (JlljurcO  of  B.  ije  luasi  to  tt  c&ofcn 
anri  remoiicu  bp  tlje  v^afo^itp  of  tlje  parifljioncro. 
Cljep  cfjofe  one  R.  tfje  Cijurci>iiiarriens  refnfcti  to  open  tlje 
Cljuiclj  to  Ijini;  teijercupon  Ijc  iibcllen  again!!  tijem  in  tljc 
©piritnal  Court ;  anD  a  |5)?o{jibition  toaiES  granten,  foi  tljnt 
i)c  Dio  not  tlKtu  ije  baU  a  Licenfc  from  tbe  Parfon,  in 
tofjom  tijc  jFrceijoID  of  tbe  Cburcb  is,  anD  loitljout  tnijofe 
Confent  none  can  p^caclj  tbcre.  Jt  is  true,  it  map  be  an 
Ccdefsaffical  ©ffence  fo?  Clnucbloamens  to  lljut  out  tfje 
Parfon,  o?  anp  otljer  appointeu  bp  Ijim  to  pjeacij  in  tbe 
Cburcb,  l^et  it  cannot  be  fo,  not  to  open  tbe  Cburcb  fo? 
one  appoi'nteti  bp  a  €>tranger,  unlefs  \)t  ba0  tbe  parfon'i^ 
licenfC;  ann  i»ou  iljaulQ  babe  ibetocti  in  pour  Libel,  tbat 
pou  bao  fucb  a  Licenfe. 

Holt  C.  J.  luas  of  ©pinion,  if  tljt  (Dzbinatp  ban  ap^ 
pointen  one  to  p>eacb  in  fucb  a  €i)mt\),  pet  be  ccuin  not 
initifp  Doing  it,  Uutbout  Confent  of  tbe  parfon.  i^nti  if  a 
perfon  giuc  a  Cbaritp  to  a  certain  Cierk  fo?  pjeacbtng  in 
fucb  a  pariaj,  be  mufl  tin  it  bp  tbe  Confent  of  tbe  parfon. 

Holt  C.  3!.  furtber  faiD,  tbat  let  a  patfon  be  e\}er  fo  02- 
tbotioc  anD  able,  pet  be  i5  punidiabie  fo?  his  Picfumption, 
if  be  p?eacb  taitbout  iiiccnfe  of  tbe  ©?rsinar»)  •,  but  tye  £>^ 
Uinarp  ex  debito  juftitia:  owgbt  to  rciue  fufb  licenfe  to  one 

tbat 
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tfjat  10  fit;  but  if  i)t  5oei3  rcfufe,  no  Mandamus  tuill  li?,  but 
IjiiS  Eemetip  i0  to  appeal* 

Term  Mich     Holt  €.  %  Jf  ii  Petfoii  pje.iclj  lu  a  Patiflj  €!)urc5, 
It  vv.  3.     vuitljout  ILcaue  of  t!)e  parfon,  \)t  is  a  Ctcfpalfcr* 

C  afes  W.  3. 
4^0. 


Pawn-Brokers. 

Coggs  qjerfm  Bernard.     Trin.  2.  Ann. 


5Saik.  i6r,  "^B  tijfs  Cfife  Of  l^atuiie  nnti  pictijycjS,  it  toas  rulcn  fcp 

2<f9-  I    Holt  C.  J-  COat  a  l^aiunrc  of  m\v  patou  0}  pieoge 

I    OatO  a  p^opmp  in  it-,  fo?  tljc  €ljinn;  DcpofitcD  10  a 

^®"  ^rcuritp  to  Ijim,  tljat  \)t  fljail  be  rcpaiD  tfje  99oncp 

lent  on  it.    dnO  if  ^(jinjxs  tuiJI  not  be  tlje  U)o?fe,  as  3m^ 

eijj,  &c.  be  majp  ufc  tbeui ;  but  tben  it  mud  be  at  \M  l^t' 

LiMiep.532.  ril,  fo?  if  t!je  paionee  is  cobbeti,  be  is  liable  to  tbe  ]^mih 

tSlo'    ^"^>  becaufc  it  luas  tfje  ufins  of  tbe  palun  tljat  occafioneD 

YeiT.ns.    tbe  Lofs  of  it*    Jn  Cafe  a  j^attin  i$  of  fucb  a  jKature,  tbat 

a  cro.  124.   tbe  ixeepino;  is  a  dbacgc  to  tbe  ii^auuiee,  as  a  Colo,  0?  au 

weaiz4.    jp^^^^^  jjp  y^^p  y■^^^^y.  (jjj.  j,,^^^  (j^  ,.jjjg  ^.^^  otbct ;  auB  tbis  is 

as  a  Eccom'pence  fo?  bis  l^eepinff.  Xut  if  tbe  Cbinu 
patoneb  map  be  tbe  U)o?fe  fo?  uiutLX,  as  Clotbes,  &c.  tbe 
jaaiunee  cannot  ufe  tbenu  Jf  tbe  patun  be  lain  up,  ann 
tbe  pauinee  robben  tbeieof,  be  is  not  anfiuetable :  Jt  is 
true,  be  is  bounb  to  reito^e  it  upon  payment  of  tbe  Debt, 
but  if  bis  Care  in  feeepinu  it  be  e.taa,  anb  tbe  paiun  is 
ioff,  be  (ball  be  emifeb.  ann  bere  tbe  patDnce  batb  ftill 
bis  Eemebp  fo?  tbe  ^onep  apinft  tbe  l^aiunec ;  fo?  tbe 
ILabj  requires  notbing  ertrao?riinarp  of  tbe  painnee,  but 
onlp  tbut  be  fljoum  tafee  an  o?tiinarp  Care  fo?  rc(!o?infl:  tbe 
(©oobs.  ■3:bet:efo?e  if  a  Ipmn  be  loft  bcfo?e  'Cenber  of  tbe 
^onep,  tbe  Pauinee  fljatl  not  be  liable,  unlefs  tbere  tuas 
an  apparent  Default  in  bini;  but  if  after  Cenber,  tbe 
Patunee  heeps  tbe  <J5oobs,  anb  tbep  are  ftolen,  tbe  pauj^ 
uee  muft  anfluer,  bccaufe  nolo  bis  p?opertp  is  betermineb, 
anb  be  is  a  to?onD;ful  Detainer;  anb  be  tbat  betains  ©ooos 
bp  Ollroniy,  is  anfiuerable  fo?  tbem  in  all  Cbents* 
sBuift.  I?.  ^  ^an  patuns  <Soobs  fo?  ^onep  lent,  anb  aftertuarbs  a 
33ubffment  is  bab  ajjainft  tbe  patuner,  at  tbe  ^uit  of  one  of 
I  bis 


PECULIARS.  ^19 


I)ig  Crcnitojs,  tOc  eootis^  in  tfjc  imm  of  tijc  l^aiuncc  Hjall 
not  be  taken  in  (Crccuti'on  upon'  tljig  Jungmcnt,  until  tfjc 
fgoncp  ics  paiD  to  fucO  patun^c,  bccaufc  Ije  IjaH  a  qualifieD 
p?opcrtp  in  tijenu    mfjcrc  a  Paiuncc  tcfnfe-s,  upon  Centici:  5  saik.  2^8. 
of  tIjc  03onc!),  to  iT-OrliDct:  tIjc  (Jpoots,  \)z  map  be  inniSeti ;  "  ^""'-  ^''■ 
fo2  beiuLX  feccctlP  paiuneti,  it  map  be  impoiVible  fo?  tlje  pnui 
nee  to  p?oDc  a  iDeliiierP  in  asion  of  CtoDer,  fo?  Cilant  of 
GIIitneirej3. 


PECULIARS. 

Treil  'verfm  Edwards.     Mich.  3  Ann. 

A  Citation  toasJ  iw  a  Confiffo??  Court,  anu  \M\)\-  Mod  cai. 
bition   motjcii    fo?,   fuijueftino:  tijat  tljc  Cljurclj  5°^' 
Uiljcte,  &c.  luas  iuitljin  fuclj  a  j^eculiar,  anB  con- 
fequentlj)  not  initljiu  tIjc  3lurisliiftion  of  tljc  Con= 
fi(fo?p  Court* 

Holt  C*  J*  i^II  Peculiars  are  not  inferioi  to  tfje  O^nina- 
rP  of  tlje  Diocefe  in  luljiclj  tljcp  are  -,  fucIj  aj>  are  not  fo, 
cannot  tranfmit  anp  Caufe  to  t&e  C»?Qinarp,  fo?  tljat  muft 
nltuaps  be  to  tlje  immeniatc  ©uperio? ;  anb  tlje  laemiflion 
of  tlje  Caufe  ougljt  to  be  to  tljat  JuridDiaion  to  iiiljiclj  tlje 
appeal  loouin  lie,  in  Cafe  it  Ijan  not  Utw  remitten*  €lje  i  cro.  -,40. 
Dean  ann  Cljapter  of  Salisbury  ijaDc  a  larijc  Peculiar  iuitlj=  I  l'v  i^ 
in  tlje  Limitfj  of  tlje  Diocefe,  but  entirelp  out  of  tlje  3fU' '  "  '' 
ri^tiiaion  of  it;  anli  tlje  peculiar  3luristiiaion  of  an  drclj* 
Ueacon  is  not  p^operlp  a  peculiar,  but  ratljer  a  fubo?tii= 
itate  3!iirii5tiiaiou*  a  peculiar  prima  facie  (0  to  be  unDer^ 
Koon  of  Ijim  tljat  IjaiS  co-o^Hinate  3^uristiiaion  tnitD  tlje  151- 
fljop ;  antJ  tljerefo?e  to  determine  toljat  @>a?t  of  peculiar 
tt)i6  is,  luoulU  be  improper  upou  93otiaii  -,  but  if  tlje  ®uq:^ 
geltion  IjaH  been  riffljt,  it  lucre  fit  fo?  a  p?oljibition,  auD 
tlje  ;^atter  to  come  \\\  Debate  on  tlje  Declaration  tberein* 
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Peers  and  Peerage. 

The   King   and    Queen   'verfus  Knollys.      Trin. 


6  W.  &  M. 

sicin.  5.7,      ^^^Harles  KnoUys  Carl  Of  Banbury,  feas  intiSeH  fo? 

5"'  ^24'     ■  f&^  ^ucDec  Of  Captain  Lawfon,  bp  t&c  Bame  of 

5»5,'  &c      V^^  Charles  Knollys  €%  atiD  tl)i0  Jntiigment  U)a0  re= 

^^■^^  moijeD  into  B.  R.  ant  tljcte  tlje  DefenOant  pleaDeD 

in  iilbatcmcnt,  tljat  William  KnoUys,  tllfCOUnt  Wallingford, 

lip  letters  Patent  unticc  tijc  (S?eat  €)cal  of  England,  tiear^ 
irio:  Date,  &c.  tuijfcfj  Ijc  pjoliucen  in  Coutt,  tiiajS  cteatcli 
€arl  of  Banbury,  to  boID  to  bim  anH  tbc  l)ciri5  $^aie  of  Ijis 
Tdoop^  tfjat  William  ball  JlTuc  Nicholas,  tubo  fuccccDen  bint 
in  tbc  fain  Citlc,  anU  tbat  tbe  fain  Jponouc  UcfccnDeo  to 
bim  tbc  Dcfcnoant  from  tbc  faio  Nicholas,  as  Son  ann 
I^eir,  &c,  3it  iua^  rcplieti,  tbat  14  Deccmb.  4  w.  &  M. 
tbc  faiD  Defcntiant  petitioncn  tbc  lo?B0  in  parliament,  to 
be  tricu  bp  W  Peers ;  upon  sxiW)  tbc  lo?D6  bj)  an  O^Ocr 
of  tbeit  l^oufe,  nifallotucri  W  Eigbt  of  peerage,  ano  Oir= 
mifrcu  tbc  Petition*  €0  tbis  Eepiication  tbe  SDefenQant 
nemurreu,  ano  tbc  9tto?ncp  (J5cnerai  joineo  in  I^eniurrer. 

Holt  €♦  3!*  tobo  in  tbis  Cafe,  as  toeil  as  man?  otbcrs, 
tjcliuereo  \}\^  ©pinion  toitb  greater  Eeafon,  Courage  ann 
autbo?itp  tban  tbe  Eeft  of  tbe  3!nffices,  bcio,  Cbat  tbc 
Plea  of  tbc  Defcntiant,  containing  a  Citle  to  tbis  Carl* 
aoui,  firll  bp  letters  patent,  fecontilp  bp  Difcent,  toas  a 
gooD  pica,  anU  tbat  tbc  Eepiication  bao  not  aboiocn  it. 
Boto  an  Carioom  anciently  confiltcD  i\\  tlje  %t^\z  02  Dig-- 
nitp  of  tbc  Peer  on  tubom  conferred;  in  W^f^tz  belong' 
ing  to  it;  aur»  in  bis  Clfate,  poffeifions,  0?  Ecijenucs*  ?ifli 
to  tbe  firl!,  W  Dignitp,  viz.  tbe  \^mmt  ann  Bobititp, 
tbat  iuas  anncjrcn  to  bis  OSloon,  airn  inbcrent  in  tbe  Per- 
fbn,  ann  toas  altoaps  acquiren  bp  letters  patent.  %z^ 
conDlp,  fo?.  tbc  €)fRce  of  Carls,  tbe?  arc  Comites,  not  a 

Comitatu,  but  a  Regem  comitando,  being  Counfeno?S  tO  tbC 

itU'ng,  ann  fo?  tbe  Mature  of  tbeir  eminent  Dignitp,  Con- 
ciliarii  Nati  ^  ann  tbcp  ougbt  to  bc  cDer  reani)  to  connfcl 
ann  afiiff  tbc  $\ing  about  tbc  arnuous  Affairs  of  tbe  IMwp 
nom.  'Ebirni)),  tbcir  polfeilions  o?  Ec\3enuc  ^  ann  tbefe 
tDcre  fo?meclPeitber  lanns  o?  Eents,  tubicb  tocre  anncren  to 
4  Carl- 
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^arlBonid  upon  tijc  Crenticn,  fo?  tlje  ©uppo|t  of  tlje  !:)cinour 
ano  K)m\it]);  but  itoU)  no  Innu  o?  EEDeniiE  10  annejrcu  to 
tljc  Diijnitv,  but  ufualip  a  Ecnt  ijs  mcntioncU  in  tIjc  \pn 
tent  to  lie  jjiijcu  bp  tljc  Einn:*    $lnn  tfjcfe  ace  tljc  19articu= 
larjs  of  UJljicl)  an  €arinom  confifts  at  tl)is  Daj);  fo  tijat 
tfjougl)  no  l^olfcniond  ace  annercti  to  tf)c  € avinom,  0?  tIjc 
Ji5amc  of  Ijis  Dignitp  lie  from  a  Place  out  of  tlje  Eealni, 
anU  no  ^an  can  Cljcto  anp  fucJj  IpUizt,  it  10  a  ffooU  Digni= 
tp  t  Cfje  €acltiom  confiffiiiLX  onlp  in  tlje  Dignitp,  inljctent 
to  Ijis  petfon  iinu  lolocn,  anti  to  Ijis  0ilice,  ani>  tljc  Bmw 
10  onl|)  notJeti  ag  a  23^ifiinaion,  in  tlje  l,3lacc  of  a  ©utnaniei 
anti  tljerefojc  it  i^  not  of  J^cceflitp  to  Ijaiie  anp  13lacc  of 
fuclj  J^anie,  o|  tljat  it  ht  toitljin  tljic  li\infflionn    a  peet  59 Ed.?  55, 
0?  no  peer,  is  trialUe  'op  tljc  Ecco?rj  -,  fo?  no  Pecfon  can  <^  J^^p- 55- 
bt  a  peet  luitfjout  fatter  of  Eeco^u,  anO  it  ougfjt  to  tc  ^66 
fitljcr  tip  letters  patent  untier  tljc  0?cat  €)eal,  tuljiclj  is  51  Ed.  5 
tljc  nioje  common  DHap  at  tljis  Eime,  ano  liptoljiclj  tlje  13a= 
tentee  is  cnnobleD  immediate,  tl)0UD:lj  Ije  IjaD  nelier  fat  in 
parliament  -,  o?  bp  ©Llrit,  bp  luljiclj  tlje  partj)  is  not  enno= 
bleu,  till  Ije  Ijatlj  fat  in  parliament,  ann  tljc  toljiclj  is  coun= 
termanoablc  bP  Dcatlj,  0?  bp  tlje  Uing  bp  Supcrfcdcas  before 
tlje  Slitting  in"  Parliament :  03ut  in  botft  tljefc  Cafes,  Ijis 
Bobilitp  commences  bp  fatter  of  Eeco?ti ;  anO  luljen  n 
,^an  pleatJS  anp  fuclj  #at'tcr,  Ije  outyljt  to  fljetn  n  Eeco?5  of 
it,  i.  e.  fljciu  tlje  letters  patent  of  Ijfs  Creation;  02  otSer^ 
iDife  pjotiuce  fome  mxit  on  Eeco?t»,  bp  UJljicf)  Ije  02  Ijis  iSn- 
ccfto^s,  unDcr  icljom  Ije  claims,  Ijaijc  been  createti  peers,  01 
fummonen  anu  fat  in  parliament*    Cljus  tljc  DcfenDant 
Ijecc  Ijas  matte  a  goon  Citlc  to  tfje  Carltrom,  bp  ftjciuino: 
tljc  letters  patent  unner  tuljic&  fie  claims,  tljc  toljiclj  is  not 
a\)oiDeti  bp  tlje  Eeplicatiou;  becaufc  it  tioes  not  fljetu  anp 
Determination  in  parliament,  ann  tljfs  is  an  o?isinaI 
Caufe,  anti  no  S^utJgmeirt  is  giuen,  no?  itias  tlje  €aufe  ctier 
Moit  tl)em.    fa?  fitm,  tljis  Omt  is  not  anp  Dctermina^ 
tion,  becaufc  it  is  bp  tfje  lo?tJs  Spiritual  anti  €empo?al 
oHlp,  an^  tbe  Parliament  cofnfiffj?  of  tlje  fitinff,  tlje  lo?tt6 
©picitual  ano  Cempti?al,  artti  tbe  Commons ;  fo  tljat  fljc 
tiinff  being:  a  part  of  tlje  parliament,  notljiniy  map  be 
Oonc  tljere  ns  a  parliament  toljrre  Ijc  iijerclulieti :  !3nD  e^erp 
one  HnotDS,  tljat  tlje  lo^BS  of  parliaiftent  Ijabc  a  Qoubfe 
Capacitp,  as  an  l^oufe  tuljen  tljep  tielibcrate  anti  confult, 
anil  ijote  in  Matters  befo?c  tbem,  in  tlje  tdlap  of  Icgiiliature 
0?  fatter  of  PiiUileije;  auD  tuljen  tljcp  p?oc'eeD  as  a  Court 
in  a  juoicial  fanner,  fo?  reffifpinij  tl)e  €rro?6  of  infcrio? 
Courts ;  anD  as  n  Court,  all  t&at  tljep  Uo  is  bp  tl)C  S^utljO' 

ritj? 
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titp  of  tfje  li\inff,  anO  tfje  Stple  Oltgljt  to  be,  Coram  Rege 
in  Parliamento,  &c.     ailU  auV  fUCf)  luDljmcnt  (10  tfjiS  hv  ti}C 

jlLo?li0  ©piritunl  nnti  ■Cenipb^nl  um  iifHec  fren,  no?  can 
anp  P^cccticnt  be  p^oUiiccn  fo?  it  ^  fo?tl)c  lu'iiri  ts  tl)c  jfoun- 
tain  of  3iiifficc^  anti  no  i^^m  map  p^oceeti  in  th  atiui(niai'a= 
tion  of  it,  but  in  Ijis  Bame,  o?  iinDcc  Ijis  ^iitljoJitp..   ^c= 
conUIp,  Cljijj  i£>  an  original  Caufe,  of  luijicD  tijc  loiBj?  fjalic 
not  Coffnifancc,  anU  tljcrcfo?c  tfjc  J^^cccelnnije  avc  coram 
non  judicej  fo?  a  '^\)inf^  10  as  tucll  out  of  tijc  Juiisniaion 
of  a  Court,  toijctc  it  comes?  tljcce  before  its  Cimc,  as  toljere 
it  i0  bencatlj  it:  SlnD  tljei>^ Ijaijc  not  ^uneoiffion  of  anp  o?i* 
ijinal  Caufc  fo?  tbis  Kcafon,  bccnufc  tfjcp  arc  ttjc  nioff  ftu 
p?emc  Court,  ann  cmpfOVCU  circa  ardua  Regni,  auD  ougbt 
not  to  be  troublco  loitb  little  Caufes,  but  onlp  upon  JI3eceO 
fitp,  tobcrc  a  Jf ailure  of  3!ultice  is  in  tbc  inferior  Courts ;  fo? 
alf  Caufes  oicnerallp  confift  nio?c  of  $l9atters5  of  jf aft,  tfjan 
of  lulU;  anil  it  is  belotu  tlje  Dignitp  of  tljcir  l.oinfl)ipG  to 
trouble  tbcmfclbcs  luitli  fuel)  Q^attcrs  5  not  tf)nt  tlje  Laiu 
oocs  not  ocem  but  tlje  Lo^ds  aie  able  to  e.ramine  nnp  ij)at-- 
ter  of  i'as,  but  fo?  tfjnt  anotljec  GHaj>  mojc  fit  is  appointen 
to  be  ufcD  in  tbis  Cafe,  tbe  luljicfj  is  bp  a  Jurp.    3ifo  tfie 
JLoiBS  in  parliament  arc  tlje  Dcrmer  Reibrr,  ann  arc  to  re- 
tijcfs  tbe  Crro?s  of  all  otber  Courts  -,  tbercfoje  a  €aufc 
ll)ail  not  cmnc  tljerc  in  tljc  firajiiflancc;  fo?  tbis  tooulb  nc-- 
p2ibe  tbe  feubjea  of  bi^  Eemetip  bp  imi))  of  appeal,  0?  ullxit 
of  €rro? ;  ann  it  10  tbe  CEIliSDom  of  tbiS  Bation,  ann  31 
belicbe  all  Bationd,  to  f^i'iit  to  tbe  Jpartp  an  Appeal,  ann 
not  to  conclunc  \)i^  Uiffbt  upon  tbe  firlf  CriaL    CbirnU', 
Clje  lLo?ns  babe  not  ijiuen  anp  Siungment  in  tbe  Cafe,  fo? 
it  is  onlj),  tbat  be  bas  not  a  Eigbt  to  tbe  eSarlDoui,  \ubicb 
is  but  an  ©pinion,  ann  no  3!unn;mcnt»  Jt  is  true,  in  Courts 
of  Cquitp,  tbe  Difmiflion  of  tbe  Tiill  is  tbe  Determination 
of  tbe  Caufe  J  but  in  a  }p?oceeninD;  at  laio,  if  a  Court  ne= 
Clares  tbat  tbe  partp  batb  no  Eigbt  to  recobet)  0?  faps 
tbat  tijC  Dcfennant  eat  inde  fine  die  ^  vct  tbis  is  uot  a  3!unff« 
ment  ngainlt  tbe  J^iaintiff,  but  toouin  be  erroneous,  tuitb' 

aCro  2S4.     out  fapinn:.  Nil  capiat  per  Billam:  ^nb  fo  in  a  Quo  AVarran- 

to,  it  is  not  fufficient  to  anjunge,  tbat  tbe  Ipartp  bas  not  a 
iRi0bt  to  a  Cbinu  tubicb  be  b«is  ufurp^n,  but  be  outybt  to 
.be  conciunen  from  it  fap  Jungment*  jfourtbip,  t\)c  io?ns 
ban  not  anp  Caufe  befo?e  tbcm ;  tbis  iuas  onlp  a  petition 
of  tbe  2:)efennant  to  be  trien  bp  Iji^  IPeers,  tbe  lobicb  i^  a 
fatter  of  113?ibile0e,  of  ioljicb  tbep  babe  Cofinifance  5  but 
tbe  Eigbt  of  €arinom  neber  teas  befo?c  tbcm,  0?  fubmitten 
to  tbeir  3!ungment;  Ijis  IPetition  nlferts  bim  to  be  an  Carl, 
4  ^^^ 
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Ijc  tiocjj  not  put  tOat  in  €liieftiou  Mo^t  tije  !Lo?ti0,  nun 
tljcrcfojc  tljcic  ^ciitcuce  is  nio?c  tlymx  tlje)>  IjaD  before  tijcm 
to  Bctcrmiur.  l^z  nemauuco  to  be  tricn  lij>  1)10  Peei-0,  auD 
nlTcrts  Ijimfclf  to  be  n  peer ;  nun  tljep  auftueu,  tijat  De  Ijasi 
not  a  Eiffljt  to  tlje  CarlDom  of  B.  luljiclj  10  a  Cfjiua;  out  of 
tlje  i^ctition,  ann  of  lufjiclj  tlje  lo?t>0  ijaD  not  anp  Jun'f- 
niSion.  Dcrc  tljc  €nrinom  (0  an  Jnljcritauce,  auB  tijc  In- 
ijeiitancc0  of  l^eer0  in  tfjcie  rpouout0,  arc  neteruiinablc  b)j 
tlje  fame  Iniu,  nnt«  in  tfje  fame  (fanner,  n0  tljofe  in  tfjeii- 
jLnnli0 ;  anD  tlje  Dcufc  of  lLo?tis  IjatI)  not,  no?  cDcr  Ijan 
nnp  autf)o?itp  to  Determine  of  tfjem:  fo?  tfjoufffj  tfjep  {jaue 
tieterminen  99atter0  of  p^iui'icge  aun  ip?ccenencp,  tlje  :jn- 
Ijcritance  of  a  Ipccr  ncuer  lua0  netcrmineD  bp  tljem,  but  10 
Determinable  acco?Ding  to  tlje  Courfc  of  tlje  Com.mon  Laiu, 
like  ail  otijcr  Jnljrritaiices.  a0  to  tljc  Lain  anD  Cuffom  of 
parliament  i'o-i  tlje  Determination  of  inijeritances,  3  l^nolu 
not  anp  but  tije  Common  tiUii  of  England,  luljiclj  is  tljc 
TiMrtljjiijljt  of  eber*^  Lnglinimnrii  nnti  fUttp  laU),  lofjicO 
biuDQ  tljc  eub^cfts  of  tljis  Eealm,  ougljt  to  be  eitljer  bp  tljc 
Common  LaU)  anu  Gfaije  of  tlje  Ecalm,  02  ^ft  of  iparlia^ 
menti  tljerefoie  tije  Defendant  cannot  be  ouaeD  of  lji0  DiD:= 
nitp,  but  b))  attaiuDcr,  0?  Ctft  of  parliament,  0?  JiiDtyment 
in  a  Scire  facias  b?oun;ijt  upon  iji0  jpatent.  laut  if  tljerc  Uia0 
nnp  fuclj  lLa\u  anD  Cuftom  of  parliament,  pet  uUjen  tiji0  comes 
inciDentallD  in  £iueaion  before  110,  tuc  ougljt  to  intermcDDlc 
iDitlj  it ;  anD  luc  aDiuDixe  €ijinir0  cf  n0  tjigij  a  Mature  cuerp 
Dap,  fo?  luc  conftrue  anD  crpounD  Cia0  of  parliament ; 
toe  "Difdjarge  perfon0  committcD  bp  parliament  upon  a 
P20?option  •  lue  aDjuDp  of  p^ibilcije  of  parliament,  &c. 
anD  Ijcrein  luc  Do  but  ijo  in  tlje  ®tep0  of  ou?  p?eDcceIfo20 ; 
fo?  luc  fit  Ijere  to  aDminiftec  Juftice  acco?Dinn;  to  tlje  Latu 
of  tljc  lanD,  anD  oujxljt  not  to  rcijarD  anp  Cijino;  but  tljc 
Difcljargc  of  our  Dutp*  ClnD  a0  tljc  lo?D0  in  tlji0  Cafe 
Ijaiic  nol  giuen  ani>  3iiDn:ment,  bp  luljiclj  tlje  DefenDant 
fljall  be  baircD  oi  evcluDcD  from  lji0  peerage ;  anD  Ijc  Ijabing 
maDc  a  uocD  Citlc  in  lji0  pica,  luljiclj  t0  not  anfUiercD  bp 
tlje  Eeplication,  it  appcar0  tljat  Ije  is  a  Peer,  anD  ouffljt 
to  be  iuDiScD  bp  lji0  picper  5l5ame,  Charles  Carl  of  B.  anD 
beinff  inDiftcB  bp  tljc  i^ame  of  Charles  KnoUys  Cfq;  tiji0  10 
a  ^ifnomer,  fc?  icljicfj  tlje  JnDisment  ougljt  to  be  abatcD; 
anD  accoiDinglp  it  H3a0  abatcD,  anD  IuDn:ment  sibcn  fo?  tlje 
DefenDant. 

Eyre  %  fai'D,  "Cljc  DefenDant  IjnD  nCitle  to  lji0  Iponour  c^f.  Pari, 
bp  legal  Conbepance,  anD  tljat  it  lyas  unDcr  tlje  protection  "'  "  ^'' 
of  tlje  Common  lalo,  anD  tljerefc^e  coulD  net  be  tal^en 

6  u  from 
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from  Iji'm  but  bp  lepl  ^£am  t  €f)at  tlje  |)oufc  of  £o?ii0 
cotilB  no  mo?e  Hepjitje  one  of  Peerage,  tljait  tfjcp  couin 
confei-  n  Ipcctagc  -,  aiiu  tl)e  Defcntiant'.s  Eigljt  ftooo  upon 
tlje  Letters  patent  anH  Ijiis  iesitimnci'  -,  tijat  tlje  letters 
patent  couIn  not  be  cancellcti  toitljout  a  Scire  facias,  no? 
tfje  DefcnDnnt  be  notu  p?oi3C5  n  'Bnftnrti  o?  illegitimate* 
Cije  otfjcr  Jum'ceiS  anjueo  to  tl)e  fame  Purpofe  -,  ann  it  luas 
fair?,  tijat  tlje  lo?ii0  are  publicU  perfonjs,  in  luljom  all  tlje 
©nbieag  Ija^e  an  Sintered;  tljcrefo^e  tljep  cannot  alien  o? 
rrtinguifij  tijcir  S^nijeritance  in  tJjcir  peerage,  toljiclj  uiii]? 
not  be  tafeen  atuap  luitljout  Confent  of  tfic  iu'ni]-,  ano  bi> 
!aa  of  Parliament :  ^nti  tije  lo^UiS  can  onip  no  tijnt,  mijicfj 
tijcp  map  Do  fap  Into  5  anO  if  tljep  etcccti  tijeir  autljo?itp, 
tIjcir  p^bceeninas  are  iJOiB ;  anu  of  a  Cljinn;  tijat  is  ijoio, 
Oiti'v  S0an  map  tal^e  anuantage. 
seid  55(j.        05cfoie  t!}c  €ime  of  Il\«  Ed.  3.  tljere  fccre  but  ttBO  Cities 

suundf  Pre- ''f  Peer0  nntJ  BotilitV  in  England,  viz.  Earls  auD  Barons; 

rog.  72.'  antt  tije  Cities  of  Dukes,  Marqucflbs,  anil  Vifcounts,  iuere 
not  tijen  in  ufe,  but  are  of  a  later  Date.  Cfje  13arons 
luere  o^iginaHp  creatcu  bp  Cenure,  afterluarBs  bp  QKrit, 
ant)  laft  of  ali  bp  Patent.  9nn  if  a  Patentee  be  generailp 
tJiffurbct!  of  bis  Peerage,  tlje  regular  Courfe  is  to  petition 
tlje  liing,  toljo  inDo^fes  it,  nnn  fenns  it  into  tlje  Cljancerp. 


PERJURY. 

The  King   and  Queen   ^erjus    Taylor.      Mich. 

5  W.  &  M. 

sk-^  '■  ^     ^^"^^  ^"  3!ntiiament  of  perjurp,  it  appearen  to  be  com- 
'"■  '^°^'    m      1  mitten  in  an  9ffinabit,  to  tuljiclj  fomc  etccptions 
\^^  lucre  mane. 

Holt  €.  %  aitbougb  tlje  perjurp  be  affigneD  in 
an  Sffinabit  mane  at  Serjcants-lnn,  it  i&  goon  if  ft  be  in 
Cheapiide,  0?  anp  otljcr  piace  tuitbin  tlje  fame  Countp: 
a^ut  it  ougbt  to  be  pjonen,  tljat  tlje  affinabit  ms  rean,  aim 
iifen  againft  tlje  partp,  fo?  tlje  bare  making,  toitljout  ufmg 
it,  is  not  fufficient.  iSnn  tubere  an  aifinabit  cannot  be  rean 
in  Cbinence,  pet  if  tbe  perfon  tyljo  maues  it  be  fuiojn  as 
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a  dOitncfs,  Ijis  oton  affloauit  map  be  p?otmceti  againft  Dim, 
to  i!)eui  iDljctcin  Ijc  contranias  Ijimfclf. 

The  King  <verfus  Creep.     Mich.  9  W.  3. 

Tjip(2  Dcfcnuant  tune  itiniscii  fo?  Pcnurp,  in  jjaiiito:  canhcw 
CviiDcncc  foj  tijc  €aii  of  Montague,  in  tljc  great  5ii.4"- 
Caufe  i3CtU)ccn  !)im  nnu  tijc  €aii  of  Bath,  concerning  tlje 
Duke  of  Albemarle's  Cttate ;  tijc  pcrmrp  luas  fo?  ftoearing 
a  Cfilitncfs  to  a  DecD  tons,  at  tlje  €ime  of  crediting  it,  a 
IjimtijeD  ,^ilc0  off  fi'om  tlje  Place  aHengeO;  but  being  too 
generallp  afugnct!,  potion  tuas  maHc  in  atreft  of  3:Utig« 
mcnt. 

Holt  C.  3I»  3't  iy  Ijcre  faiQ  bp  \w  'B^otljer  Eyre,  tljat  t!je 
,^atter,  in  luljicJ)  tlje  perjurp  id  afligncn,  is  immaterial  to 
tIjc  Jfiue,  anu  tfjerefoie  no  Perjurp  punirtjable  bp  JnniS--  3  inn.  ,54. 
ment:  0i5ut  3  bolD  it  ig  perjuruto  ftueac  fainpin  anpCir--  •  cro.  35*. 
cumftance  UJljictj  conuucetfj  to  tije  JfTuc,  0?  to  tlje  2)ifcoi3erp  "cro^Id 
of  tfje  Crutb ;  tljougl)  if  it  be  onlp  in  fome  impertinent  0?  I16.  '    * 
minute  Circumffancc,  ai?  mijcrc  tlj'c  COitnefd  Oinerj  fuclj  a  *  i-con.  201. 
Dap,  &c.  tobici)  is  ufual  amongft  tbc  Oulgar  in  gibing  €-- 
ijitience,  it  is  not  periurp,  bccaufc  tljis  Dotfj  not  conouce 
to  tfje3!iruc,  0?  to  tbe  Crittfj  of  tlje  (I9atter  to  be  trieti.    3"? 
tbe  Creoit  of  a  caitnefs  is  in  CD-uefrion,  ann  anotbct  Per= 
fon  to  fuppon  it  fwears  falflp,  it  is  pcriurp^  anti  tbe  fame 
€ertaintj)  is  required  \\\  an  3!nniSment  at  Common  lato, 
as  upon  tbe  Statute  5  Eliz.  becaufe  tbat  M  UotO  not  make 
anp  €bing  perjurp,  tobicD  tuas  not  fo  before*    3it  is  true, 
if  a  i^an  is  con\3iaeti  of  perjurp  at  Common  lata,  tbc 
jibing  map  parbon  bim,  but  be  cannot  if  on  tbc  <g)tatute. 

€bis  lutJgment  tuas  arrefteu,  ann  enteren  of  Eeco?D, 
antJ  a  SXtlrit  of  Crro?  bjougbt  in  tbe  ^oufe  of  lo?DS,  tobere 
it  ioas  reberfeD,  anb  tbe  Defenbant  taken,  &c. 

The  King  verfus  MeUing.     Trin.  9  W.  5. 

H€  tuas  fount!  <5DUiItp  of  periurp  at  a  Crial  at  T15ar ;     (3) 
but  tbe  :jin-p  bib  not  finb  it  toilful  anb  corrupt  Per-  '  7°'^-  ^^s. 
jutp,  as  !aib  in  tbe  Jnfoimatton :  (Klbereupon  a  neto  Crial  ' 
toas  mobeb  fo?,  becaufe  tbc  Serbia  toas  againil  Cbibence, 


&c. 


ISp  Holt  C.  3!.  &  Cur':  mi}t\\  a  Caufc  is  trieb  at  OBar, 
a  netu  €:rial  is  ncbec  granteb  fo?  tbe  fingle  Eeafon,  tba$ 

tbe 
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tlje  3utj)  toeut  againft  CUioencc;  tdo'  it  ftag  been  aHotuelr, 

3  Kcb.  555-   luijere  tijcre  toag  a^isbeljantouc  in  tf)e  Jutj),  &c.  TSut  t&ep 
Style  462.     j^^jj,  jjj,^^^  ^f  jjjg  €1)1115  fUJO?ii  tt)a0  main'fcmp  fnlfc,  tlj'e 

{^iun  mud  be  corrupt,  ano  tljen  tljcre  ncen  be  no  ebioence 

of  OD?ibei:p» 

Shore  wrfus  Meddifon.     Trin.  9  W.  ^. 

C  4-  )    Per  Holt  C»  31*  A  ^an  cannot  be  piltp  of  g^uboniatioii 

C"'"-  449.  /\  of  Ipetjucp,  unJcf0  Ipcrjurp  be  iiSunl- 

'*^°'  IP  commttten  ^  but  3  ijabe  fenotun  one  fct  in  tbe  l^iiloip  fo2 

cntiea\iotu-ino:  to  fubom,  it  beiniy  a  gitat  Offence*    Vide 


2  Show.    1,2. 


%tZ  Evidence. 


PHYSICIANS. 

Groenvelt  ^erjus  Burnell  &  al'.     Pafch.  vel  Mich. 

9  W.J. 


carthcw49i,  -^ B  att  ^sion  of  aiTault  ann  'Battecp,  anH  JFalfe  3imp?i= 
^^^  I     fonmcnt  b?ouff!jt  againft  tlje  DefenXiantjS,  UjIjo  toere 

I       Ccnfors  Of  tbe  College  of  Phyficians,  anU  affainft  Cole 

"**    tbeit  SDfflcet,  toljo  fetben  tljeit  CCtlarrant,  &c. 
Cbe  2Defenbantj3  pleati,  as  to  tlje  OBattetp  &  totum  refi- 

duum  tranfgreffionis  prxdid.  prater  tbe  jfalfe  3!mp?ifonment, 

Bot  guiltp;  ant  a0  to  tije  :jmp|ifonment  tijej)  jum'fp,  bj^ 
Clictue  of  tbcie  Cbattec  confitmeo  bp  aa  of  iparliament; 
ant  bp  tlje  statute  14  H.  8.  bp  tubiclj  tbep  babe  l^oWt  to 

fine  anb  imp?ifon  pro  non  bene  utendo  facultate  medicina? ; 

tben  tijev  fet  fo?tb,  tbat  tbe  plaintiff,  at  fucb  a  Cime  ano 
Place,  bab  abminiftreb  untobolfome  90ebicine0  to  A.  B. 
anb  fo  juftifp  tbe  CaMno:  anb  Imp^ifoning  pro  mala  praxi, 

&c. 

Holt  C*  31*  belibereb  tbe  Opinion  of  tbe  Court;  tbe 
pica  tsi  ffoob,  becaufe  tbe  Defenbants  babe  tberebp  fuffi= 
cientip  fl)cb3eb  tbeie  autbo?itp  obet  tbe  pecfon  of  tbe  Plain- 
tiff, a'nb  tbep  babe  Ibetocb  tbe  jFaa,  fo?  bibicb  be  tunss  pi!= 
nifljeb,  to  be  toitbin  tbeit  Juvisibiaion  as  Cenfo?? ;  ValjUi} 
I  lacr 


PHYSICIANS.  s^j7 

ifag  id  not  trnucrfntile  in  tijis  coUaternl  asion,  bccratfc  tlje 
<2Eciifo2!3  arc  motie  Suuges  to  Ijeat:  nnti  Determine;  aiitJ 
tOcrcfo?c  tijt))  arc  not  liaWc  to  an  lasion  fo?  luijat  Vmv  do 
Ijp  airtue  of  tJjcir  JiitJicial  pctucr*  2j?Iljcrc^c^jcr  a  ®>tatutc 
giues  a  li?oU)cr  to  fine  ann  imp?ifon,  tljc  l^erfons  to  toijom 
fucfn3oii)cr  10  0iDen  are  *  JiuHgeja  of  Eeco^jn,  ano  xi)z\x  *  p„  HoU 
^ourt  ijs  a  Court  of  Keco?tJ»  c  j.  a.  to 

that  Poinc  m 
Dr.  Benham's  Cafe,  'tis  not  Law,  but  only  an  Opinion  delivered,  and  not  a  Refolution, 
S  Rep.  38.    2  Inft.  508,  582.   20S.    27  Airife,  placuo  18. 

t\\  Doaor  Bonham'S  Cafc,  tljCJ)  impilTonCD  Ijl'ill  ffl|  ^m-- 
tifihff  pi)?>fick  toitljout  a  JLicence  -,  luijicf)  tljcp  coulti  hot  So 
bj)  t()e  statute,  but  tljcy  ougljt  to  fue  fo?  tOe  pennitp  of 

Rue  l^OUnDS  per  {|5ontIjj  qui  tarn,  &c.    but  ill  tt)i0  <iLafe  of 

Mala  praxis  t()C)J  Ijauc  J^oUicr  to  couimit. 

'Ctis  true,  no  CMrit  of  (£rro?  vuilt  lie  upon  tfjid  Jung- 
ment,  bccaufc  'tis  a  Court  inftitutctj  de  novo,  aiiD  bp  tijc 
:lnftitution  tljCD  arc  not  bounn  to  D?a\u  up  tijcir  Junpicnts 

toiti)  IJco  confidcratum,  &c.    bUt  'tijS  fuffiClCUt  tO  fljCU)  tlje 

ConiJiaion  in  otljer  ^o^DjS* 

anu  )?et  tbc  I9artp  is  not  tuitfjout  Eemctip,  foi  Ije  map 
tcmoDc  tljis  Conuiaion  into  B.  R.  luljcrc  it  niap  be  nuafljcn 
fo?  :jiifuificicncp;  anti  tfjis  map  be  Done  bp  Certiorari  to  anp  ?  cro.  jo^j 
netu  conftitutcti  33uristiiaion  of  Eeco?n,  bccaufc  B.  R.  tatb  *^9- 
a  potoer  to  liccp  all  limitcD  JurisDiaion  UiitOin  tljeir  proper 
05ounlic(. 

15ut  if  tIjc  Plaintiff  fjati  not  a  EcmcUp,  it  ootlj  not  fol- 
loto  tbat  tijc  iPaa,  upon  iuijiclj  t&ijs  €onbiaion  is  {jrounHeD, 
fljouID  be  tra^crfable  in  a  collateral  aaion,  bccaufc  tf)c 
Potoet,  tDljicIj  tl)c  Ccnfo?s  &a^c,  is.  ffibcn  to  tljem  bp  @>ta- 
tutc,  bp  iDljicl)  tbcp  are  to  trp  tljc  jfaa,  tuljctljer  t&e  Praxis 
is  ffooti,  0?  not. 

iLatllp,  Z\t  tljc  Mala  praxis  toas  tcabcrfablc,  pet  tofs 
pica  is'fufficicnt,  UuvM  ^tis  not  ncccITarp  to  fct  fo^tlj  tbe 
particulars  of  t&c^enicincS;  foi  tljis  Court  can  maue 
ho  JuUffmcnt,  toietljcr  tljep  tuece  ftiljolcfomc,  o?  not ;  anD 
tljc  Dcfcntiants  Ijabe  allcngcB,  t&at  tljc  ^^coicincs  tncrc  un= 
tuljolcfomc* 

anti  as  to  t()c  ©bjcaion  concerning  tfic  aiTault,  tljat  i» 

inCluHeU  in  tlje  tot.  reliduum  tranfgreffionis,  ailB  anftDCrcD  bp 

tljc  ^unification  of  tlje  Caking  anO  ;jmp?ifonmcnt» 
Juufijucnt  fo?  tlje  Defcnnants* 


d  X  PLAY- 
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Cafe  o/Betterton  &  al'.     Mich.  7  W.  3. 


A 


\  Mod.  i4i.      A     l^^o&ilJ^to??  mrit  toa0  imteH  to  t^e  neto  pcipcnff^ 

Bctterton  auo  otijecs,  iul)0  l)an  creaen  a  )piap= 

ijOUfe  in  Lincolns-Inn  Fields  ,•    tfjC  Mxxt  recitCH, 

tijat  it  tDa0  a  Bufancc  to  tfjc  BcfffPourljoon, 
anH  t&etefojc  p?ol)ibiteli  tljem  to  continue  it:  TBut  t^e 
paperis  not  obepinji:  tl)i0  ^rit,  tlje  Court  grnnten  an  at- 
tachment, &c.  %t  toais  Ijete  InfiffcH  bj)  Counfcl,  tijat  no 
fuc6  (HJrit  couin  be,  fo?  tl)e  parties  ban  no  map  to  Ucfenti 
tbemfelbeis  j  ann  tbe  proper  ^etbou  tnajs  to  p?cceeo  bp  Jn- 
niamcnt* 

Holt  €♦  %.  ^ou  ate  not  concIuDeU  bp  tbifi  t£lrit,  as  to 
tbe  Eiffbt;  but  pou  map  come  m  ann  piean  to  t\^t  attacb^ 
ment  tbe  General  IJlfue,  ano  if  tbe  €:binQ:  be  no  Bufance, 
it  ijx  no  if ault  o|  Contempt  to  continue  it:  anD  piap. 
^oufes  are  not  in  tbeir  ouin  Baturc  Jl^iifancesj  but  onip  a^ 
tbep  B?atu  tojyetbet  great  lumbers  of  People  anti 
Coacbes,  ann  ©barpers  tbitber,  tobicb  P?oi)e  gcnerailp  in= 
conbenient  to  tbe  Places  aojacent,  anO  in  tbis  Cafe,  tbe 
Pjofecution  is  carrien  on  \s^  t^t  patentees  of  tbe  S)I3 
piapboufe,  auu  not  ^  tbe  IJnbabitants  of  tU  Place ; 
\si^\t\i  fljetus  tbep  no  not  tbinlt  it  a  Bufance,  if  it  be  one, 
1  Mod,  76.  Cbtre  toas  a  Cafe  in  tbis  Court  of  Jacob  Hall  tbe  i!\ape= 
uanccr,  tubcre  tbe  Court  fent  fucb  a  ©ifrit  as  tii^  inad 
bere,  anO  maoe  bim  pull  boton  W  ^tage :  %\\t  tbat  Uias 
a  Bufahce  in  it  felf* 

p«fch.iAnn.     3|n  an  IJnfoimation  affainif  t\^z  ^^\t^^zx^  of  tbe  jl^cto 

FM:refl.i7    jpjnpboufc,  fo?  aftiuff  p?ofane  anO  Ictob  piaps  -,  xh^^  beinir 

bounb  \^^  3^ecoffni?ance  to  trp  ix^  mane  up  tbe  JKcco^n 

tO^oniJ,  viz.  Lincoln's  Fields,  fo?  Lincolns-Inn  Fields,    X\M^' 

in0  to  be  acquitteD  upon  tbat  ^^ariance. 

15^  Holt  C»  %  JLet  tbe  C30atter  be  founli  fpecialfp,  nnn 
9^h  9tto?nep  map  mow  to  fjabe  tbeir  Eecognijance 
sifreateUt 
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Bradburn  ^erfus   Kennerdale.      Mieh.    ^  Jae.  i. 

Hoc.  640. 

"A  RROR  of  a  .luUgmCltt  in  tfjC  County  Palatine  of      (  i-  ) 
Chefter,  in  Rcpkvin  b^Otlffljt  fo?  tlje  Cafeinff  n  5^6^,7^"^^' 
CoU)  in  a  place  calleu  Shipptn.  3  mou.  313. 

Clje  Dcfentinnt  maUe  Conufancc  ns  T5ailiff  to 

g)iC  Peter  Warburton,  fo?  tljat  !je  (S>ic  Peter)  tempore  quo, 

&c.  tons  fciftn  of  tljc  ^ano?  of  Alley,  (of  \})i)kl)  tlje  i^lace 
toljetf,  &c.  is,  antJ  Cime  out  of  cpinD  lung  parcel),  in  \)is 
t)tmtU\t  as  of  fee,  &c.  ann  tljat  Ije  tlje  SDcfcnUant,  a^ 
bailiff,  &c.  took  tijc  Cow,  &c.  Damage^feafant* 
Clje  paintiff  rfplicn  in  OSar  to  tlje  Conufance,  tf)at 

bene  &  verum  eft,  tljat  Sir  Peter  Warburton^  tempore  quo, 
&c.  m$  feifcD  of  tlje  ^ano?  of  Ailcy  rifo?Cf«ttI,  in  domi- 
nico  fuo  ut  de  feodo,  fed  diu  ante  prxdift.  tempus  quo,  &r, 
%it  George  Warburton  toasi  fCiftU  In  fee  Cf  tljC  fuiD  SpanOJ 
(U3ljofC  J^eic  tl3C  fain  ^it  Peter  Warburton  16),  anU  Of  a 
^Cflliafje  adtunc  parccll.  ejufdem  Manerii,   Of  U)l)icl)   S^CD 

fuage  tlje  Place  toljere,  &c.  tunc  &  adhuc  eft  parcell.  anD 
leinty  fo  feifcn,  tIjc  fain  %it  George,  before  tlje  Caking 
t&e  fain  Colu,  (viz.)  on  fiiclj  a  Dap,  mate  a  leafe  of  tljc 
fain  ^elTuaBe,  unde,  &c.  to  one  T.  S.  fo?  tlj?ce  liueg,  ann 
tljat  aftcruiarnis  T.  s.  nien,  ann  T.  b.  enteren,  ann  tuas 
feifcn  afi  ©ccupant,  ann  mane  a  leafe  foi  one  ^cac  unto  t\)C 

Plaintiff,  &c.  per  quod,  &c. 

€0  tljis  Eeplication  tljere  toasJ  n  Demurcc  in  tijid  jFo?m: 

IT.  Quod  placitum  prird.  fuperius  rcplicando  placitat.  minus 
fuiiicien.  &c.  ann  COUCluncg  unde  petit  judicium  &  damna  fua, 

&c.  but  nin  not  p2ap  anp  Eeturnj  ann  Jutiffment  toas  tljere 
giljen  fo?  t^e  at^oioanti  ann  tl)at  Ije  fljouin  fja^e  a  B.eturn, 
&c.  ann  tljat  fo?  a  fault  in  tljc  "Bar,  tuDicft  tone  m  Oliant 
cf  a  'Crauecfc.  ^      ^  ,^  ^ 

.'Jt  tna-s  anjuncen  tm  tlje  I5nr  tnae  ill  fa?  CEIantcf  a  \^^^^^-^-^ 
Cratrerfe  ^  tljat  tlje  place  tnljcrc  teas  parcel  of  tfje  J^ano?  Dyer  -h- 

tempore  Captionis  j  fo?  tljo'  tfje  EetJerfian  of  tlje  Locus  in  quo  Bro.  Com- 

rcmaincn  parcel  of  tlje  ®ano?,  after  tlje  Demifc  fo?  tlj?ee  p^""^""'  p'' 
ILitjeg:  vet  tlje  place  it  felf,  ann  tlje  jf recfjoin  toere  fc^jcrcn  i  cro.  494- 

fcp 
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v'.  Jones     ijp  tije  Ocmife,  mm  not  Ipnrccl  of  tijc  (^nno?  tempore 

t^^r;;.  quo,&c. 

:jt  tuns  Ijcin,  tljat  tlje  Default  of  n  iicccuarp  Ctniicrfc 
2  Bum.  jz(5.  10  eubftancr,  ann  not  aiDcn  bp  a  ^encrai  Dennirrci-j  Iifec-- 
L^gChHrno  toifc  if  a  Craueifc  is  Hjo^t  of  tljc  QJattet  trniietfablc,  m$ 
fed.  4. 100.  16  @)ubf!nncc ;  but  tuljcre  a  Crabcrfc  is  mecrip  ^tirplufagc, 
"v"'nt'2i2  '^"^  '^"^^  ncccffatjj;  tfjat  10  mecclp  ifo^m,  ano'  aioeu  upon  a 

Holt  €♦  %  ^t\T}  tlje  €itle  unticr  tlje  ©ccupant  inns 
0Ooti;  fo?  tljc  S)tatute  29  Car.  2.  cap.  3.  ciD  uot  take  atoai* 
all  Occupancp,  but  tran^fcrrco  it  to  €^ccuto?0;  ann  t)z 
bein  tljat  B.  tlje  lelfo?  of  t&c  Plaintiff,  luas  C.tecuto?  de  fon 
tort  bp  ijis  €ntrp  on  tlje  JLanOj?,  becaufc  tlje  afojefaio  g)ta 
tutc  mane  it  !^(ret0» 

Cljc  Jutigment  m$  affitmeti. 

f  itzpatrick  ^erfm  Robihfon.     Pafch.  i  \V.  6c  M. 
C  2.  )     "T^EBT  on  'Bonn  foj  l?crfor»tiance  of  Cobenantg?;  one 


1_J  of 


Com.  107,  j_y  of  toijicij  teas,  '©Ijat  one  Price  ajouin,  before  fuclj  n 
isiiow.  I.  ^^Vi  P^V  tlje  paintiff  1200I.  anD  tljat  Ije  H^oulD  lennet  a 
jurt  ann  tfue  account  of  all  fuclj  l??ofit6,  atiDantaijes,  &c. 
as  fijoulD  arife  from  fuclj  an  iDlRce,  betuieen  tlje  2  5tlj  of 
March  85.  auti  tfje  25tlj  Of  March  85.  €be  Defendant 
pleaus  performance  generailp ;  plaintiff  replieti,  quod  non 

dedit  vcrum  &  juftum  computum  j  DcfeUDaut  <3emurS* 
'ihompfoii  pro  Dcfendentc. 

'€:ije  Replication  is  double;  fo?  be  fljoulQ  Ijabe  faiii, 
eitljeu  tbat  Ijc  Ijau  mane  no  Account,  0?  tbat  Ije  ban  mane 
one;  but  it  toas  not  true  anb  j'uftj  ann  Ije  citcn  one  Vcrc'^ 
Cafe,  of  iDbiclj  be  Ijan  a  Eepo?t. 

Tremain  pro  Quer'. 

€bc  pica  is  ill ;  fo?  one  of  tljc  Cobenants  bcinij  to  be 
iperfo?men  bp  a  stranger,  Ije  ougbt  to  ftjeto  boio  be  ban  per= 
fonnen  it,  ann  not  ijenerallp,  &c.  (ann  of  fucb  ©pinion 
toas  Holt  C»  3!*  on  tbe  firft  Dap,)  ann  tben  tbe  Plaintiff 
tiuffbt  to  baije  Jungment,  unlefs  it  appears  tbat  be  b^ub  no 
Caufe  of  aaion*  8  Co.  Turner's  Cafe ;  pet  bere  tbe  Ecpli-- 
cation  is  goon,  becaufe  toe  babe  putfucn  tbe  ffiIfo?ns  of  tfje 
Covenant*  Yelv.  33,40.  oSut  per  Cur',  tbat  is  in  a  ^ttlH' 
tation,  ann  in  an  Aflumpfit  alfo* 

at  anotbet  Dap  Holt  C*  3!.  fain,  Cbat  (Verum  &  juftum 

dcbitum)  iS  ffOOn  Plcaninff,  ann  in  account  plene  compura- 
■■'  r  vit 
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vit  iiS  a  jjooti  3liruc,  auD  tijc  Cafe  2  Roll.  $?.  comcg  up  ta 
t|)i!3  Cafe* 

Dolben  afffCCtl,  ailD  tljat  tljC  Cafe  in  Yelv.  Hayward  ann 

Reeves,  ijES  a  flcoiipr  Cafe* 

3Uli0mcnt  pro  Quer'. 

Calvert  i;^r/^^  Prior.     Pafch.  I  W.  6c  M. 

Scire  facias,    bj)  tlje  Plailttlff  ajS  $llimini{!tatO?  de  bonis      (  3.  ) 
non,  anU  fete  f0?tl),  Cljat  one  Tremimer,  tlje  CcffatO?,  Com.  lof. 

recDtictcti  a  Slutiiyment  againft  tlje  Defcnnant  (fucfj  a  Dap  '°^- 
anu  feat)  antJ  aftci*  mane  J.  S.  Iji0  Ceecuto?,  anti  Dicti, 
J.  s.  m'es,  not  Ijauino;  anminifftcti,  &c.  anu  sjnminiftcatiou 
de  bonis  non,  &c.  iua0  gi^anteD  to  Ijinu    'Clje  Defennant 

plcaUS,  quod  cxeciuionem  non,  quia  dicit,  tfjat  tljC  faiD  Tre- 
mimer mane  J.  s.  anti  J.  D.  Iji0  €i;ecutci?0,  anti  tijat  j.  D. 

ijS  pet  alilie;  undc  petit  Judicium,  &  quod  breve  prced.  cafle- 
tur:  Clje  Plaintiff  replies,  caiTari  non,  quia  dicir,  quod 
pra:d.  Treminier  ntaDC  j.  S.  IjiS   onIP   CrcCUtO? ;    abfq;  hoc, 

tljat  ijc  mane  j.  S.  anD  J.  D.  i)i0  C,cecuto?6-  Et  hoc  petit 

quod  Inquiratur  per  patriam  •  tO  tufjicij  tfje  Defendant  OemursS 

ryeneraUp* 
3it  luajs  olJieaeli,  €l)at  tlje  Eeplication  ouiyijt  to  con^ 

CUlSe,  Et  hoc  paratus  eft  verificare,  anH  nOt  tO  tlje  CoiUltcp. 

ISut  It  \ua6  anftueten,  tljat  Dece  is  an  erpjefs  SltRcma^ 
ti\)e,  anti  jlJcijatiue;  anH  altl)o'  it  be  infaimal,  it  is  gaoti  in 
^ubffance,  ant>  aitico  bp  tl)e  General  2:)emurrer. 

anotljec  Clueffion  tuas  moucD,  ipljetljec  tljis  be  a  piea  in 
Xar,  0?  in  abatement  (fo?  'tis  ill  in  'Bar)  f 

Holt  C«  %  citeo  36  H.  6. 18.  Cljat  a  pea  tuljiel)  begins  2  Mod.tfs, 
in  "Bar,  ann  conduces  in  abatement,  is  a  piea  in  dbate- 1\^^^  ^ 
ment,  anU  vice  verfa,-  anH  if  it  fljouin  not  be  fo,  pet  tlje 
Plaintiff  Ijatlj  mane  it  fo,  by  replpinn;  caffari  non.  Mo.  692. 
Oncly's  Cafe  agrees :  2il{ljerefo?e^  luOgment  quod  refpond. 

oufter. 

Chettle  'verfis  Lqqs.    Trin.  I  W.  &  M.  Rot.  107. 

115  "Crefpafs  fo?  'B^ealting  Ijis  Clofe,  &c.  tlje  Declara-    (  4.  ) 
tion  luas  of  Eafter-Term  laft  paff,  toljiclj  betyan  on  tlje  canhcw  95, 
lytlj  3Dap  of  April,  anti  tlje  Crefpafs  toas  laiti  to  be  Hone  l^^^^  ^. 

in  Oftober  bCfO^e,  (viz.  in  tlje  4tl)  fear  of  MuQ  James  II.)  s.  c.   "  ' 

per  quod  ije  lol!  tlje  Profits  of  ijis  lanQS  to  tljc  firft  £>ap  of 

6  Y  May 
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May  cnftiino:,  (toljicl)  tuass  after  tlje  'Beffinning:  of  Eafter- 
Term,)  to  luljiclj  t\)t  JDecIamtioit  HiD  relate,  fo  tljat  tlje  Per 
quod  Din  ertculi  to  a  Cime  after  tfje  Commencement  of 
tlje  dSion,  ann  tlje  Deciaratioii  concIuDeo  Contra  pacem  nu- 

per  Dom.  Regis  &  Dom.  Regis  nunc,  &c. 

Efje  IDefenOant  pleaneD  a  friijolouss  05ar,  to  tufiicf)  tlje 
plaintiff  semurreH;  anO  it  m^  infifteo  foj  t^e  Defenoant, 
tijnt  tlje  Declaration  tuais  ill,  fo?  tljat  tlje  plaintiff  Ijao  De= 
claren  fo?  SDamage^  unto  a  Cime  after  t&e  asion  comnien- 
ceti,  anB  Ijati  concUiOeU  Ijis  Declaration  ill ;  fo?  it  ajoulD 

be  Contra  pacem  nuper  Domini  Regis  Onlp*    2  Cro.  377. 

SDn  tlje  otljcr  %iU  it  tuas  faiO,  tljat  tlje  Default  in  tlje 
Per  quod,  anti  alfo  t\}z  Conclufiou  of  tlje  Declaration,  (vi?.) 

Contra   pacem  Domini  Regis  nunc,    Uiere  @)Urplufaffe,    auD 

tljcrcfo?e  fljall  not  uitiate  tlje  Declaration*  ^ee  2  Cro.  377. 
in  Point. 

Holt  €♦  31*  '^om  tlje  Defentiant'0  Counfel,  t&at  tljep 
came  too  foon  fo?  tlje  firft  Crception,  becaufe  tlje  Jurp 
mi'sljt  cure  tljat  fault  bj>  a  feparate  Qertiia,  (viz.)  quoad 
tlje  €refpaf£i  in  tlje  ^ontfj  of  October  to  tlje  i7tlj  of  April, 
tljcp  afTefs  Dnmaiye.s  to  fo  muclj,  ann  tlje  plaintiff  miffbt 
relcafe  tljc  KeflBue  ^  but  if  tlje  Clertiia  Ijao  been  <J5eneral, 
t!ji0  toouio  Ijaue  been  a  goon  €rception  afterUiarOiS ;  ann 

tlje  Court  Ijein  tljat  Claufe,  Contra  pacem  Domini  Regis  nunc, 

meerlp  ©urplufajje,  ann  tberefo?e  fljall  not  p?ejunice  tljat 
fatter,  toljiclj  toitljout  it  toas  fufficient* 
€lje  Plaintiff  Ijan  lunsment,  tlje  Xar  beinn;  friboloUjEf* 

Skinner  ^erjiis  Kilby.     Trin.  i  W.  &  M. 

(  J. )     JB  an  aaion  of  Covenant  Upon  a  leafe  fo?  f  earis  of  a 
rthew  87, 1  ^iii,  renn?inQ;  Eent,  tlje  06?eacljesi  follotuing  toere  af= 
fignen. 

1.  Clje  Plaintiff  in  iTaS  faitlj,  tbat  20 1.  fo?  tlje  Eent  of 
tlje  p?emiffe0  fo?  feijen  ^ears,  ennen  at  fucl>  a  S^ap,  toerc 
ill  arrear,  ann  not  pain  to  tlje  plaintiff. 

2.  anotber  X?eaclj  tua^,  tbat  tlje  Defcnnant  Ijan  permit- 
ten  tlje  ^ill  to  be  uncoberen,  ann  out  of  Eepair. 

3.  Cbe  Cbirn  tua^,  fo?  tbat  tlje  Defcnnant  ban  not  ne' 
iiberen  up  tbc  p?cmiire?3  to  tbe  plaintiff,  at  tbe  Cnn  of  tbe 

Cerm,  fecundum  formam  Indenturse. 

Clje  Defcnnant  pleanen  a0  to  tbe  firff  'B?eacb,  tbat  be 
from  Cime  to  Cime,  at  tbe  feberal  Dapg  of  Paptent,  ban 

pain  tbe  Kent  to  tlje  plaintiff;  Et  hoc  paratus  eft  veriricare. 

I  ann 


Carthew  87, 
SS,  89 
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anu  nss  to  tl>e  Ecpairino:,  &c  pleatscti,  tljat  ft  tons  fuffi* 
cicntlp  in  Ecpair,  nno  conduticsi  Uttciuife  a0  bcfo?c,  Et  hoc 

paratus  eft  verificare. 

anil  a0  to  tlje  not  picltnno;  up  tl)t  J^olTcflton,  \)Z  plcaHcli, 
t^at  befo?c  tfje  CnB  of  tljc  Cctm,  (viz.)  on  (mi)  a  Dap, 

quidam  T.  S.  habens  bonum  jus  &  titulum  ad  molendinum 
prcedi<5t.  in  &  fuper  molendinum  pra'did.  intravit,  &  ipfiim  (t!)C 
2r5efCnOant)  a  pofleflione  inde  expulit  &  amovit,  &  adhuc  ex- 
tratenet  j  &  hoc  iimiliter  paratus  eft  verificare,  unde  petit  judi- 
cium li,  &c. 

anD  upon  a  (general  Demutter  to  tW  Wltti  it  tuasi  oh 
jcScti,  tljat  It  toa0  ill  fo?  tluo  Caufc0;  i.  Xecaufc  tljc  Df= 
fennnnt  Jjati  pleaccu,  tljat  ijc  paio  tijc  Eent,  tuIjicO  is  a  5i 
tea  affiiuiutiue  to  tlje  Beptibe  in  ti)t  Declatation,  &c. 
anti  fo  aj5  to  tijc  Repairs,  &c.  tOat  tije  ^ill  tuas  in  Ecpair, 
tDljicD  is  a  oirca  QfRimatiiJC  to  tljc  l^fgatiue  in  tbe  Dccla= 
ration  5  anti  tI)crcfo?c  tfjc  SDcfcnuant  oujjljt  to  fjaijc  con= 
duticti  to  tljc  eountrp,  anti  not  in  Xar  to  tfje  aaion  luitfj 

Hoc  paratus  eft  verificare. 

Cljcn  tije  pieaninn:  tf)C  €j5;puIfion  in  iTo^m,  as  afo?efaiD, 

is  ill,  (viz.)  quod  T.  S.  habens  bonum  jus  &  titulum  intravit^ 

&c.  U)l)ici)  is  too  general,  inccrtain  ann  infufficient^  |)e 
oun;Ot  to  ItjeiD,  t&at  T.  s.  ijati  a  Citle  paramount  auD  fupc- 
rio?  to  tljc  lelTo? ;  foz  i)e  misUt  Ijaije  a  n;ooD  Citlc  unncc 
ti)c  SDefcnDant  i)imfdf,  bp  amffnnient  of  tljc  Ccrm,  anH 
tljerefojc  tfjat  can  bt  no  ijooti  Caufc  of  Crcufc*   2  Lev.  37. 

3  Lev.  335.   Lib.  4.  80.  Noke'S  CafC* 

jTo?  tOe  Ecafons  ann  DcfeSts,  ut  fupra,  tljc  Court  fjclD 
tljc  pica  to  be  ill  in  S)ut)flancc,  ann  t^crcfo?c  aoijantage 
miff&t  be  talten  upon  it  on  a  General  2Dcmurrcr* 

auupicnt  fo?  tlje  l^laintiff* 

Trevilian  ^erfus  Seacomb.     Mich.  I  W.  6c  M. 

Seuul  <Dutlatn}ies  Uicrc  pleaueti  in  abatement  -,  upon     ( 6.  ) 
tobicb  tljc  i^laintiff  tjcmurrcu*  ?°u.l^^ 

Cljis  Iplca  is  pon  ^  fo?  altlio'  a  S^an  cannot  plcau  tJoublc ' 
13lcas  in  TSar,  pet  Ijc  map  plcao  fcijcral  Hilato^p  picas* 

I  Inft.  304. 

Holt  C.  %  €ljat  TSook  is  to  be  intcnticti  of  fcbcral  Dila-^ 
topics  at  fcijecal  Cimcs,  ann  one  after  anotljcr,  but  not  at 

tlje  fame  CimC;  but  Tremain  Citet!  Vaughan'S  Cafe,  Pafchi 

2  5  Car.  2.  B.  R.  Rot.  25.  Cljat  fcbcral  ©utlaU)?ies  map  be 
plcaDcu  at  tIjc  fame  Sime  j  but  per  Cur',  tlje  pica  is  ill, 

fo| 
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fo?  tlje  Doui3leitcf0  5  anD  3ju5sment  mn  Qi^m  fo?  t!jc 
Jplainti'ff,  nifi,  &c. 

Notaj  €^.%  faiti,  3t  toa0  not  necelTarp  to  picati  ait 
C)utlaU)?p  to  be  uimet  S)eai  j  fo?  it  toag  fufR'cient,  if  it  be 
pjotmceti'untiet  €>eal. 

Brooks  'verjus  Webfter.     Mich,  i  W.  6c  M. 

( 7- )    /^^afe  fo?  CoppiiiD:  a  S^iiPj  nnu  tieclare^,  tfjat  !jc  toas 

Com.  1 38.     \^^  polTeflen  of  tuio  antient  S^elTuagejs,  &c.  nnn  tijat  ije 

Ijan  a  ma^  leaDino;  to  tbem,  ano  tijat  t!jcp  mere  burivD ; 

anO  t&at  l)e  IjaU  eteaeH  a  nctO  I^JOUfe  fuper  quandam  partem 
corundum  Mefluagiorum.    dlettJiS  fO|  tlje  Plaintiff*    35t  Inag 

moDcU  in  aticft  of  SluUgment,  t^at  it  coiUD  not  be  upon 
ip)att  of  tlje  fain  ^elfuafjes;  foi  (je  Jian  fijeusn  befo?e  tfjat 
tfjej)  tocte  burnt*  Co  Wd)  it  Uia^  anfUiereD,  tfjat  tlje 
<S?ounD  i0  part  of  tlje  C^elfuap  -,  ann  fo  it  fljall  be  inteno- 
cn,  tljat  Ije  built  upon  tlje  (J5?ounU  -,  to  toljiclj  tlje  otber  ^ioe 
replies,  tljat  tljat  Jntentment  luill  not  confift  Uiitlj  luljat 
tua0  fain  befo?c ;  fo?  tl)en  tlje  fame  moixni  mult  ijatje  tmo 
SntenUmentg* 

Holt  C*  %  Clji^  tuoulD  Ijaue  been  ban  upon  a  @)pecial 
3Dcmurrer ;  but  Cur'  tuere  of  flDpiniottj  tljat  it  tuajs  goon 
after  eiernia* 

3lunoment  pro  Quer'- 

Meredith  ^erfus  Allen.     Pafch.  2.  W.  &  M. 

( 8- )     T~^€bt  on  a  IBonn ;  tlje  Defennant  crabeis  Oyer  of  tbe 

I  Show.  148.  j_^  Connition,  ann  (it  beino:  a  OSottomree  OBonn)  piean? 

tljat  tlje  S'ljip  uiajs  loll*    €lje  Plaintiff  replies  'tUiais  not 

loll ;  Ht  hoc  petit  quod  inquiratur  per  patriam. 

€lje  Defennant  ncnuirs,  ann  fljeius  fo?  Caufe,  tljat  no 
X?eaclj  iua0  alTiffnen  in  tlje  Ecplicatioit;  ann  'tiuajs  arjucn 
tljat  'ttuajs  ill ;  fo?  tljat  tlje  Connition  tuasi  to  pap  i^onep  ^ 
ann  noui  upon  Oyer  tlje  Connition  toajs  become  part  of  tlje 
^Declaration ;  ann  tljen  upon  tlje  Plaintiff's  Declaration, 
tbcre  is  no  Caufe  of  aaion  iuitljout  15?eaclj  of  tlje  Conni- 
tion in  tbe  Eeplication*  ann  'tuias  agreen,  tljat  after 
Oernia  it  migbt  be  belp'n,  fo?  tljere  it  fljouin  be  intennen 
tlje  ^onep  toas  not  pain :  OBut  l)ere  'ttoas  upon  Demurrer* 

'^Ije  Cafe  of  Hayman  aun  Gerrald,  Mich.  19  Car.  2.  in  tl)iS 

Court,  in  Saunders  ann  Sid.  Uut  Dolbin  fain,  tljat  3!Un0- 
I  ment 
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meiit  tuas  uifappjoljeti  at  tijat  Cinic,  ants  'tiaass  not  lati?, 
aiiB  Saunders  niuiaets  It  ill  1)10  Kcpo^tino:  of  It* 

aiit)  Holt  C.  3*  Tuiti,  tfjc  true  Diffctcncc  is,  iDljerc  tfic 
{fatter  pleatJeO  atimits  anu  fuppofcs  a  jOon=pcrfo?mance, 
tijete  is  no  JBeen  to  aHctigc  a  Oo^cacfj ;  anti  fo  3!tii3n;mcnt 

toajj  ffiUCn  fo?  tljC  Plaintiff. 

Kemp  'uerfas  Andrews.     Hill,  i  W.  6c  M. 

PLaintitf  UCCiatC^,    pro  eo  quod  l)C   ant   one    J.  N.  anH      (  9-  ) 
J.  p.  nclu  Ucccafcn,  luljom  tfjc  plaintiff  furtjiucti,  luccc  '  ^^°''-  '^^• 
in  tlje  life-time  of  tije  faiti  J.  N.  poiTcircn  ao  of  tfjeir  pjo= 
pet  (©0050  anu  Cijattds,  viz.  of  a  S)Ijip  caiieti  tije  Streights 
Merchant,  iDitlj  its  apparcl,  anil  nilierg  otljet  (Jpootis,  to 
tlje  23aUie  of   20,000 1.  anti  bciniy  fo  potTclTetf,   Din  lofe 
t!jcm,  antJ  tijep  came  to  tije  Defcndant'0  ipantid  Op  JFIntiino:, 
RUB  lie  in  tljc  Lifetime  of  tlje  fain,  &c.  conuerteti  tljem  to 
t)i0  oton  (Life. 

Ci)e  DefcnUant  venit  &  defcndit  vim  &  injur'  qiiando,  &c. 
aftio  non,  quia  dicit  qrod  tije  plaintiff  &  prccdift.  J.  N.  anH 

T.  P.  lonn;  l)cfo?c  tijc  Cimes  in  tljc  Declaration,  anU  tijc 
fain  fenerat  €imc0,  &c.  tuere  S^ercljants,  ann  as  :joint^ 
^ercljants  fo?  tijcic  common  ll^^ofit,  toere  pofTeiTcti  of  tl)c 
fain  ©oons,  ann  tijat  bp  tije  lata  of  ^©ercljants,  ann  tl}t 
jLaui  loitljin  tije  lAingnom  of  England  ufen  ann  app?oUen, 
tljere  is  not  0?  e'jer  toas  anp  Eiijljt  of  @tirtiiDo?iljip  bc- 
ttueen  3ioint=$)9ercljant0 ;  Cljat  J.  N.  before  tfje  etijibitin& 
of  tlje  %\l\^  nien,  ann  mane  J.  D.  Ijis  e.rccuto?,  tnlja 
p?oi3cn  tte  OLlill,  ann  is  pet  liuino; ;  tljat  J.  D.  nien  alfo, 
ann  mane  R.  s.  ijis  €recnto?,  toljo  p?oDen  fjis  CCIill,  ann 

is  pet  litiino;;  Et  hoc  parat*  eft  verificare,  unde  petit   jiid.  fi 
aftion.  &c. 

Plaintiff  ncmUtS,    ann  fljetoS  fo?  Caufe,   quod  placit.  at- 
tingit  ad  General.  Exit',  incert*  eft  &  caret  forma. 

Per  Cur' :  Cljis  can  neber  be  a  rjoon  15ar,  fo  tljat  toe  no 
not  confmer  tubetljer  tlje  €j:ecuto?s  mud  o?  can  join^ 

Jungment  pro  Quer'. 

Beake  verfus  Kent.     Trin.  ^  W.  &  M. 

IB  Indebitatus  Afllimpfit  fo?  OOiates  foin,  aijainfl  tlje  De-'    (  lo-  ) 
fennant  as  an  Cjecutoj,  Ije  pleanen  t&?ee  luniyments,  'J^"'"-  ^^^> 
ann  no  aifets  ultra  ^  tlje  plaintiff  replies,  t^at  tliere  i^i  fo 

6  z  muclj 
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imicij  tsue  on  cnclj  JtiUffmcnt,  aiiD  no  mo^t,  anD  tfjat  l)z 

fjatlj  S3tTct0  bcponD  tfjcfe  ^Sum0,  &  ik  contimiat'  per  fraudem  j 

tijc  Dtfrntinnt  lejouie  grncrnlfp,  tijat  tlmj  are  all  fo?  ui(E 
Debts  5  abfque  hoc,  tfjat  fjc  primitd  t!)cm,  o?  anp  of  tijtm, 
to  be  {{cpt  oil  foot  tip  jfraiiB :  €Dc  paintiff  ncmurs,  fo? 
tijat  tlje  (!Lcaliei-fe  10  to  aii,  0?  anp;  u^ljetcajs  it  fljculD  Ijaiie 
fcecu  fc\3cral  to  eacij  Jutigmrnt* 

Holt  C.  31*  CIjC  Plaintiff  Ijatlj  iiOeLty  of  replping  ta 
tfjem  al!  felserallP;  pou  ncct!  not  ai3CL*  jFcattti  to  eueip 
one,  fo?  if  to  anp,  it  is  enoun;!)  to  a\3oiti  tfje  DcfenQanf  s 
'Bat :  ©?  Ije  miQijt  {jane  ffciferallp  faiD,  tije  fti^erai  SM^v^' 
nicnt0  afo?cfaiD  tucrc  Itept  on  foot  bp  jfrau5.    Jn  a  ^rneral 

9  Rep.  JfTUC,  pen  nuilt  fap  nee  corum  aliquem,  fcut  ill  a  fpecial  TBav, 

t>ycr  115  it  is  not  neccffarP;  becanfc  if  falfc  in  parr,  it  is  fo  in  tJjc 
3Cro.83,s4,  ^^ijjqj^^  '(jj,.  (jif^f^  of  ©I!nfte  in  Dyer,  fo^  ctittinn:  ttucntp 
OaiiS,  is  tIjat  tfjc  DefenDant  fijouirs  plcau  !je  DiD  not  cut 
tijcut,  0?  anp  of  tijcnt;  tfjougfj  in  DtU  on 'Bonn  luitfj  Coii' 
Dition  not  to  commit  COinlte,  if  t!je  is^caclj  be  tJjat  f}e  cut 
10  maap  Cimber-CrcTS,  it  is  ru5lcicnt  to  fap,  tfjat  Ije  isio 

not  mt  tljem  modo  &  forma. 

3!n  tijis  Cafe  tJje  Court  OircactJ  t!jc  parties  to  tuaue  tlje 
Demurrer,  anD  trp  tijc  Cponefip  of  it  upon  an  Mut,  &c. 

Carvell  Executor  of  Dodfworth  ^erfus  Edwards. 
Trin.  3  W.  &  M.     Rot.  349. 

(11.)     "T^  E BT  upon  IBontJ,  anti  lihctoife  upon  a  Jutiptcnt  Uiic 

Carthew        \_J  to  t|)c  CeftatO?  Dodfworth. 

€6c  Defennant  plearteQ  \\\  'Bar  letters  of  licenfc,  mv- 
tJcr  tije  ^anti  ant)  %z^\  of  t&c  €effato?,  lufjicf)  luere  mane  bc- 
tVjcen  tijc  Defentiant  anH  Ijis  CreDito?s,  to  UUjicIj  tOc  ^e= 
(lato?  tuas  a  partp,  reciting,  tfjat  luljcreas  t(3c  Defendant 
ijan  a  Eigljt  in  fucfj  a  Jpoufe,  it  ioas  tfjerebp  agrcen,  tfjot 
\)z  (Ijouiti  ijiUe  poiaer  to  tfje  Cc(!ato?  to  fefi  tfje  fame,  ann 
to  tiJbiDe  tfje  ^onep  in  P?opo2tion  auiongf!  tlje  CretJitoJSj 
nnti  tfjat  upon  Keccipt  of  fucfj  tfjeir  iP?opo?tions,  cuerp  of 
tfje  faiD  CreDito?s  ffjoufD  giiJC  tfje  DefenDant  a  Eefeafc  of 
aff  patters,  &c.  befo,2e  tfje  affteement :  $tnD  it  tuas  fartfjcr 
ajyrccD,  tfjat  in  tfje  mean  tufjife,  anD  untif  tfje  faia  l)miz 
iljoutD  be  fofD,  anD  from  tfjcnccfo?tfj  after,  tliefaiD  William 
iidwards  fijaff  not  be  fucD  0?  pjofecutcD  at  laiu,  0?  fjis  Iper^ 
fon  0?  (SooDS  mofeffeD  ^  anp  of  tfje  faiD  €rcDito?s  nameD 

in  tfje  faiD  IJrtiClCS,  DI  anp  %\^\m  paff,  ^"b  poena  relidtionis 

I  & 
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&  exonerationis  debit!  vel   debitorum  talium  perfon^riim,  n0 

njall  fo  fiie  0?  p^afecutc,  &c. 

Per  Holt  €,  ?♦  €D5s  is  n  2:)efcn?ancc,  ant!  no  HdcnfC; 
anti  {je  citctJ  Moor  81 1.  nno  tljc  tDljaie  Couit  tocrc  of  tijnt 
©pinion ;  nut!  tfjat  it  hciut^  a  n:con  Dcfeajancc,  ijs  plcnua- 
l3lc  in  Tlpar* 

©ec  Poftea,  iicttoceu  Aylift'  ant>  Scrimfliire,  tIjC  fnmP 
Point,  N°  ].  mnc  Reicafe. 

Speak  and  Kent.     Mich,  j  W.  &  M. 

JB  an  Indebitatus  AiTumpiit  airainlt  an  (iScccuto?,  Mja  (12.) 
plcauct!  tlntz  fcijcral  lutiffmcnte,  tije  piainnff  m?M  skin.  ^9,^. 
tfjiee  fcbcrai  Keplicaticns^  ano  flljrnjs  tljat  one  loas  but  fo? 
fuclj  a  <guni,  anti  J^ept  on  foot  hp  Coin'n,  &c.  Co  tijcfe 
EepIicationiS  tlje  Dcfcntiant  mane  biit  one  Ecjointicr  -,  upon 
lnf)icl)  tije  Plaintiff  ticmurrcts,  becaufc  tljis  tirpjiDciS  Ijim  of 
t!)C  'Bene fit  ir.!)iclj  fje  niiLTljt  (jaDc ;  fo?  noui  if  Ijc  jdouID  fui-= 
rejoin,  anti  U\v,  tjjat  tijc  fcucral  Iuiin:mc!ito  arc  feept  on 
foot  lip  CoViin,  anci  phones  tljat  one  onip  tuns,  nnn  tfjc  o^ 
tljcu  not,  it  toouin  be  againfi  Ijiui  -,  tu!)ic!j\i}e  Court  tJcnicn, 
jfo?  bj)  Holt  €«  J.  Jn  cafe  of  a  g'l.Tcial  Jifuc,  as  in  ti)i& 
Cafe,  if  part  be  founts  foi  tije  Plaintiff,  it  is  Uirll  rnoutrij. 
jFo?  if  tljc  pica  of  tfje  Dcfcntsant  is  i'cMt  in  part,  it  is 
falfe  in  tije  mhoi2^  CTCfljcn  a  @an  pleatss  tljr  ©encral  Jf= 
fuc,  tijere  all  ougljt  to  ht  true,  nm  founti  fa?  tijc  Dcfcn= 
tiant,  as  in  Debt,  Nihil  debet  ^  but  in  Debt  upon  an  iDbli-- 
gation,  luit!)  CcnBiticn  not  to  Uo  CEJnffe,  auD  a  OB^cacO 
afliuneo  in  fuccidend'  fo^tp  i^lOxs,  anH  ZViVX  loincti  upon  it, 
If  tlje  Jurp  finti  but  ten,  it  is  aijninll  tfjc  Dcfcntiant*  Clje 
Court  nireSrt!  tfje  parties  to  Woe  tIjc  Demurrer,  anD  trj' 
tlje  ri)oncltp  or  tije  Caufc  upon  an  Sffuc, 

Smith  'verfos  Cudvvorth.     Pafch.  4  W.  &  M. 

C£)53enant  on  an  SinUenture,  t&nt  in  Confitieration  of  (13.) 
2250 1.  to  be  pait!  to  tfjc  plaintiff,  as  aftertuartis  i shov-sjo. 
mentioueo,  tlje  Plaintiff  couenants  to  transfer  to  tlje  De-- 
fenoant,  bis  Crccutojs,  m  fuclj  as  be  fljoulti  appoint,  on 
tlje  lytb  of  February  folloiufuQ:,  tijirtp  Sfjares  in  tl)t  StocU 
of  tlje  linen  Cojpojation;  anti  tljc  fait!  Cudworth  calif- 
nants,  tbat  be,  fjis  e.recutojs,  ClOminidratoJS  02  ^ffiuns, 
fljad  accept  tlje  fame  in  ufual  .fanner,  upon  tfje  faiD  i7t}j 

Dai> 
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SDaP,    nnl3   eodem   tempore   folveret   tIjC  ^Ottty   nfO?CfaiD* 

piaintfff  nmx0,  t&at  upon  tijat  K)ay  Ije  lung  teasp,  ano 
offerea  to  Ijatic  transfciccD  acco?tiinn:  to  ufuai  jro?m,  anH 
tljctcof  gaDe  tfje  Defentinnt  Boticc ;  tIjat  tfjc  DcfenOant 
Din  not  tljcn  accept,  noi  appoint  anp  Peifoii  to  accept  tlje 
fame,  no?t!jen,  no?  at  an|>  Ci'me  aftci-iuatDjj,  pap,  oicanfe 
to  be  paiD,  tlje  2250 1.  bnt  tlje  fain  S-tock  to  accept  nili  tijcn 

aun  tljete  rcfufe*     Et  fie  infregit,  &c. 

Dcfcntiant  pieatis,  tiDljat  tlje  ufnal  ^annet  of  transfer^ 
linn;  is  b))  ?K!iitinD:,  enteceti  in  a  15ook  fo?  tljat  pnrpofe, 
kept  unuet  tlje  ^nm  of  t^e  13erfon  ti-angfetrinn;;  ann  tl)e 
vSiio.l  Scanner  of  acceptino;,  iiS  fap  sairitinij  cntereo  in  tlje 
fame 'Book  aftet  fnci)  Ctanssfer,  neclatino;  an  acceptance  ^ 
tljat  tlje  Plaintiff  Bin  not  ttan^fet,  acco?nino;  to  tIjat  0? 
anp  otljet  f  o?m,  fap  Eeafon  toljeteof  tlje  Defennant  conin 

not  accept.     Et  hoc  parat'  eft  verificare.     Plaintiff  neUUltg* 

Per  Cur':  Elje  pica  iiS  iWe,  ann  tlje  Declaration  pon, 

SuBgrnent  pro  quer'.     Vide  pro  Qiier',  Bragg  ann  Nightin- 
gale'j3  dafe.  Style  140J  141. 

Hill  ^erftis  Gallop.     Pafch.  5  W.  &  M. 

(14.)     'T^H)®  Plaintiff  6?ouffljt  an  aaion  on  tlje  Cafe,  fo?  a 

4 Mod.  .75.     X    Difiui'bance  in  a  Common;  ann  neclaren,  tljat  Ijc 

uias  potrefTcn  of  a  ^elfuajje  ann  fo  manp  $lcte0  of  lann, 

toitlj  tljeClppmtenances)  in,  &c.  fo?  a  certain  Cecm  of  Fearjs 

pet  to  come  ann  unerpiten ;  ann  tljat  per  totum  idem  tempus 

habuillct,  &  gaudere  debuiflet  communiam  paftura'  pro  omni- 
bus averiis  levan'  &  cuban',  &c. 

capon  jl^ot  ©niltp  pleanen,  tl)e  plaintiff  ban  a  CletBiff, 
ann  <Serjeant  Tremaine  molten  in  ^ueH  of  Jungment,  ht' 
canfe  tlje  plaintiff  Ijan  not  fljeUin  anp  Citlc  in  Ijimfelf,  ti- 

tljet  by  (S?a!lt  02  P?efcription.     Sed  non  allocatur. 

Holt  €.  %  Cbiis  miffbt  be  a  goon  Caption  upon  a  «De-- 
miirter,  bnt  it  is  cuten  bp  cIIetBia. 

Rex  ^erjus  Hebbard.     Mich.  5  W.  &  M. 
{is- )    Holt  C.  "SuJB  Crefpafs,  affault  ann  "Batterp,  if  Defen^ 

Cafes  W.  3.  J^     j,-,„(    ^„   jj(g    pjgji  jjjj^Jgg  fj.(,j^^    tJjg  ^^,„g  j,J, 

^  '  lengen,  Ije  mult  atjet  qua?  eft  eadem  tranfgreirio  i  but  Va\int 

ije  afftees  in  tljc  Cime,  &c  neen  nott 

I  Combe 
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Combe  'verfm  Talbot.     Mich.  5  W.  &  M. 

N  Debt,  fo?  ttDci  Fears  Kent  tiiie  upon  tlje  Demife  of  a    C16.) 
^;©cirua0e  anti  federal  parcels  of  lanti,  rcnti^tno;  9I.  jsaik.i.s, 
per  annum;  t!je  Plaintiff  tiemanticti  18 L    DefentJant,  as  J'Mod.  2^4. 
to  9 1,  parcel'  inde,  beuTO;  tlje  firft  ^eat's  Bent,  pleaocn  Nil 
debet,  aiiD  contUitieri  to  tlje  Countrp;  but  tljcre  toas  no 
3Iointier  in  Wwz  tijereupon.    sSnH  as  to  tlje  9 1-  RefiUtie,  Ijc 
confeffcD  tlje  Demife  as  Iain  in  tOe  Declaration,  reddendo 
annuatim  9 1.  viz.  40  s.  fo?  fuci)  a  Parcel,  ano  7 1.  fo?  otljer 
parcels.    9nn  as  to  tije  40  s.  parcel  tljereof,  Ije  pleanen 

Nil  debet ;  auB  aS  tO  tl)e  reft,  Nil  habuit  in  Tenementis.   CljC 

Plaintiff  nemurren  generally),  quia  placitum  pr^didt',  &c: 

Et  per  Holt  C  J*  anil  Eyre  (U)ljo  Uicre  oulp  in  Court,) 
iff,  ©ne  Defendant  cannot  plean  tiuo  fuclj  Pleas  as  go  to  p^r  ,4§ 
t&e  OLlljole :  Cljus  one  Defendant  cannot  plean  Nil  debet, 

anil  Nil  habuit  in  Tenementis.  2tilp,  Jf  placitum  be  nomen 
coUeftivum,  lDl)iClj  luaS  DOH'Oteli,  (Vide  i  Saund.  338.  Dyer 
325.  b.    15H.  7.  lo.b.     3Cro.  139.     i  Leon.  125.     i  Sid.  39.) 

t&en  tfte  Demurrer  goes  to  all,  ano  tljen  no  Jutiryment  veivr.  5 y. 
can  be  jyi^en  fo?tlje  plaintiff,  becaufe  tlje  piea  of  Nil  debet  co.  Lit.  503. 
is  a  goon  piea.  *•  5°4-*- 

leaue  U)as  Ijati  to  amenn  on  botft  %ixsz^, 

Countefs  of  Arran  'verfus  Crifpe.  Trin.  5  W.  6c:  M. 

IN  Debt  upon  a 0301111,  tlje  Defenuant  crabeti  Oyer  of  tljc    Ci"/) 
Connition,  tuijiclj  tuas  to  perform  Colienants  in  an  Sin- '  ^^^^- "'» 
nenture^  one  €obenant  luas  to  pau  fo  muclj  clear  of  all '"" 
"Cares ;  ann  tljen  fet  fo?tlj  tlje  Jnoenture,  anti  pieaDeti  per= 
fo?mance.    Ck  Plaintiff  replien,  £Jon  papment  of  fa  muclj 
fo?  Upalf  a  l^enr's  IRent.     "Cbc  Defendant  rejoincD,  ^da 
muclj  paiD  in  £^onep,  anti  fo  muci)  in  Cares,  upon  tlje  M 
of  parliament  fo?  lapiiig  4s.  per  pounD  on  Laun,  luljici) 
beino;  alloluen  amounted  to  tlje  fulK    Clje  plaintiff  Dc^ 
hiurrcti. 

.,  Holt  C  X  Ijein  tlje  Ccbenant  nin  not  ertentJ  to  par- 
liamentary Cares,  fo?  W.x\\\i  of  tlje  {I(Iio?lJ  pailiamcntarp.- 
Gxteri  contra.     All  Taxes  incUitie  Parliamentary. 

^et  per  Holt  C.  '^,  lungment  ouijljt  to  be  foi'tlje  plain-- ^^'^Li't°-''* 
tiff^  tljoiiolj  tbe  Point  of  JLatu  turre  aijainft  Ijim,  becaufe  *''  "'  '°'^' 
tl)e  fatter  of  tljis  Ecjoinner  bciiiij  bp  OlJap  of  €r£ufc, 
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ougfjt  to  fiauc  been  fet  fo?tIj  in  'Bar,  but  Ijere  it  10  a  ^c^ 
pattutc;  fo?  Ije  fain  at  firit,  tijat  ijc  ijan  pctfo^meD  tije  €0= 
Uenant0;  noto  ije  fap0,  Ije  116  not  obligen  to  petfo?m  tljenu 

3!Ullgment  pro  Quer'. 

Pope  ife^fus  St.  Leger.     Mich.  5  W.  6c  M. 

( 18. )    TJ  Oger  Pope  €f(i;  Ucclateti  in  Debt  againft  John  St.  Leger 

I  J-"'^-4S4.  i\  €fq;  tljat  UJljeteasi  tfte  fain  St.  Leger  ann  Pope,  at  fucij 

Vhe  Plead-    a  tlimt  ann  Place,  plapcn  at  0!3acfe-'®ammon,  ann  tlje  fain 

ings.  Pope  tb?eu)  ttuo  fours  at  a  Caif,  ann  tijercupon  toucijen^ 

ann  a  little  (ticren  ttuo  of  W  Cable-men,  but  nin  not  uiobe 

tljem  from  off  tlje  Point  t  C^eteupon  a  mnQU  tons  lain 

between  tbe  fain  Pope  ann  Sr.  Leger,  tljat  Pope  fljouin  pap 

St.  Leger   150  Nummos  aureos,  vocac'  ^uiucaC,  if  Pope  Uiasf 

•cunn  to  plap  tljofe  ttoo  ^en  -,  ann  tljat  St.  Leger  fljouin 

pap  Pope  100  Nummos  aureos,  if  Pope  tnaS  not  bouun  tO  plap 

tbofe  ttoo  ^en  -,  ann  fo?  tljc  Determination  of  tljis  mi\mi 
tljcp  put  tbemfelbeis  upon  tlje  Juniyment  of  tlje  t5p?oom=poi' 

ter'of  England,     flnn  ttiljercag  tlje  fain  John  St.  Leger,  at 

tlje  fame  Cime  ann  place  acUnotclcnijen  tlje  fain  CKLlager, 
bp  ijis  (lairiting  fcalen  -,   ann  bp  tlje  fain  Qlfritinn;  obligen 

i^imfelf  to  pap  to  Pope,  0?  bis  ilD^ncr,   i  oo  Nummos  aureos^ 

angiice  vocat'  (55uineas,  fo  fccn  as  tlje  (S?oom-Po?ter  fljouin 
Sjiije  Ijis  3;unn;ment,  if  tbat  Junffmcnt  fljouin  be  againft  tljc 
fain  Sr.  Leger.    ^un  Pope  faps,  tljat  tlje  <^^oom #o?ter  gabc 

Jungment  fo?  Ijini;  ann  tbat  tfte  100  Nummos  aurei,  angiice: 

vocat'  (guineas,  tljen  ujere,  anb  ftill  are,  of  tljc  (UaUie  of 

107  1.  iOS.   &c. 
St.  Leger  p?ap0  Oyer  of  tfjC  ©Hritiuo:,  MjiClj  iS  tQ  tljl'S 

eifes,  "  Cljat  be  ban  betten  100  Guineas  againf!  150, 

"  concerning:  a  SI)ifpUte,  which  is  ftated    and  figr.ed   by  us 

"  both,  ann'rcferren  to  tbe  <g?9om=po?ter  of  L-ngiand^  ann 
*'  p^omifes  to  pap  tlje  Plaintiff  100  (guineas,  as  foon  as 
"  tbe  ©?oom-Po?m  gibes  bis  Jungment  on  tbe  Cafe,  if 
"  tbe  Slungment  be  againft  bim,  Cbc  Ciueftion  to  tbe 
*'  (g?oom.po?ter  is  ftaten  unner  tbe  letters  A.  ann  b.  Sr. 
*^  Leger  is  meant  hp  A.  ann  Pope  bp  B."  9nn  tben  pleans 
16  Car.  2.  cap.  7.  againft  erccflibe  (gaming,  Demurrer^ 
ann  Joinner  in  i>emurrer. 

On  tbe  argument  of  tbis  Cafe,  tbcfe  Points  tuere  nebn- 
tent 

K  €bat  t^is  Cafe  toas  raitWx  tbe  Statute  of  16  Car.  2. 

cap.  7. 

^  2  OSut 
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OSut  tfje  ©pinion  of  tlje  Court  m^  clcaclp,  tljat  it  mas 
not  H)iti)in  tlie  S)tatute,  becaufe  it  ms  a  mecr  coilatei-al 
fpattcr,  anu  tufjicfj  ijappenen  b^  mere  €f)ance,  ann  tOe  C^ 
Dent  tfjcceof  Diti  not  Depend  on  tfje  ^ucccfis  of  tlje  «Sanif» 
anB  alfo  tfje  Sia  wp?eflp  pjoljibitjs  CiSLIagei'iS  on  tljc  partsJ 
0?  J:)anO0  of  tijc  piavct^,  SlnD  if  tftcp  tjan  intentieo  anp 
otIjEC  ^aijcrg,  it  ijs  probable  tljat  ^enti'dh  iuoitlD  IjaDc  hzm 
maue  of  tljcm* 

2,  Cfjcn  an  ©bjeaion  tuajj  mnDe  to  tfjc  Declaration,  viz. 
t!)at  no  pace  toasi  alle^geDs  loljcre  tije  ©?oom'Po?ter  rjaue 
f)i0  JutJiyment. 

OBut  to  tbat  it  toajs  anftueceti  bp  tbe  piaintiff'0  Counfeli 
tbat  tljerc  luas  a  l^lace  allenffco,  fo?  it  is  fain,  tljat  tfje 

(S5|00ni--P0?tet  adjudicavit,  quodquc  prxd'  loo  (guiacaiS  fiier' 
valoris,  &c.  apud  Paroch'  S.  Martini  prxd'.     Xut  if  tJje  ]dlact 

Oati  been  omitteD,  pet  tfje  Declaration  mas  gooD,  nottoitlj-- 
RaiiDing  tljis  deception,  becaufe  tlje  2;)efenDant  Ijas  con-- 
fclTeO  tl^e  Faa^  ann  tljen  tljis  fault  i&  cureo  tljerebp,  ac= 

CO^UinO;  to  %it  Richard  Grobham'S  Cafe,  Hob.  82.  Giirnon 
auD  Hardye0Cafe,  Yelv.  II.    2Cro.  682.    Buckland'0  CafC; 

anu  tfjereupon  tfjis  ^.rccption  toag  uifallotueD  bptlje  Court* 
3*  3t  U3as  obieacti,  tljat  it  Doe0  not  appear  bp  tljc  2Decla* 
tation,  tljat  tfje  ®?oom-po|ter  Ijati  giben  anp  aiubniment  oit 
tlje  Cafe,  becaufe  it  is  not  allelifferi,  tljat  tlje  Cafe  ftatefl 
luaei  tenberen  to  tlje  ^^ooml^o^tcr,  01  tbat  fje  lja0  gibeit 
bii3  JuHijnient  tbereon* 

Co  toljiclj  it  iiiajs  anftoereb  bp  tlje  plaintiff' 0  Counfel, 
tljat  bp  tljc  Declaration  it  appears  tljat  tljere  luas  a  Giiaffer 
mane  betiueen  tlje  33artie0,  anb  tobat  it  luas  -,  anb  tljcn  it 
f0  alfo  allebffen,  tljat  tlje  <^?oom  poster  adjudicavit  in  cafu 
pr3ed\  aub  it  alfo  appears  bp  Ijis  3!ubQ:ment,  tljat  tlje  ^at= 
ter  in  Controberfp  upon  tijis  COaijer  bias  bcterniineu  bp 
bim  fo?  tbe  plaintiff;  luljicb  luas  futlicient*  ^nb  aftcrtoarbs 
tbe  plaintiff  Ijab  Jubgnient  bp  tlje  Confent  of  tljc  tobole 
Court*  Levinz  auD  Birch  toerc  Of  Counfcl  Uiitlj  tlje  Defen= 
bant ;  Pcmherton  anb  Lutwych  loitb  tfjc  Plaintiff. 

'But  a  ^Irit  of  <£i'ro2  tnas  b^ougfit  tljereon^  ano  on  tljat 
it  bias  infifteb  bp  tlje  piaintiff  0  Counfcl  U\  tljc  mtit  of  €r^ 

ro?, 

u  Cbat  Debt  in  tbe  Debet  &  Detinet  (a0  tfj!0  Cafe  10) 
botlj  not  lie  fo?  tlje  107 1.  los.  foj  tljc  Court  cannot  tal^e 
jQotice  tbat  ^U!nea0  are  aboue  tfje  (Ualue  of  20  s.  aitljougfj 
bp  eaiap  of  Commerce  anb  nuitua!  Compaa  tljcp  pafs  fo? 
I L  I  s.  6d.  but  fuel)  Conipag  cannot  enljance  tlje  Oalue  of 
Com  j  anb  tijetefoie  tljat  tIjc  Dnnanb  ouijijt  to  be  anfp  of 

lool. 
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lool.  0?  Of  loo  <^uinea0,  luitJj  an  amment  of  tljc  2Ialue 
of  tl)em»    \^t  agrecB  tljc  Cafcis  of  fo^ciiyn  Coins,  anu  tljat 

£)el)t  \it$  fO?  60 1.  Monetae  Flandria?,  U)ljic!j  amount0  to  fo 
nuicl)  Eiigliflij  as  2  Cro.  88.  Yelv.  8oi  Draper  anti  Ra- 
ftall'S  Cafe*     I  Leon.  41.     OBut  Latch  84.  10,  tljat  fO?  Eng- 

lifh  ^oncp  a  Occlatation  cannot  be  ad  valenc'.  ^e  alfo 
ajycecu,  tijat  in  Fencot  anD  Burrough's  Cafe,  Trin.  I  w.  & 
M.  B.  R.  tuljcce  tijc  aaion  tuas  an  aaion  on  tlje  Cafe,  on  a 
'BiH  of  Ctcfjanffe  fo?  55  <J5nineas,  tOe  Couct  aHjiHijjeli  fo? 
tlje  Iplaintiff,  becaufe  tlje  3Hi-p  map  affefs  2:)amaps  acco^o* 
ino;  to  tlje  Eate  tf)en  cnrvent.  3\t  luas  orljctiuift  in  Dcbtj 
iuljere  tlje  Plaintiff  fljall  tecoljcr  ac£o?tiing  to  Ijis  Demann* 
oaut  to  tljat  it  uias  anftDCccn  bp  tlje  SDefenOant's  Ccun^ 
fel  in  tlje  Mtit  of  Cuto?,  tljat  toljen  one  DcmanDS  fo^eiijn 
Coin  in  <^pecie,  tlje  flBrit  imv  be  in  tlje  Dctinet  onlp  •  but 
luljen  tljc  CXaUie  tljetcof  in  Englifli  ^onej>  is  ocmantieu,  it 
map  be  in  tlje  Debet  &  Detinct.  Sinn  to  tljis  Holt  C«  31*  anO 
Eyre  J..  feemcU  to  arjrec.  QnO  bp  Eyre  31*  Guineas  are 
as  fo?eiQ:n  Coin. 

2.  3t  tuas  moucti,  tljat  tljis  Cafe  teas  toitljin  tlje  ^W 
tnte :  OSut  3  Uo  not  finu  tljat  tlje  Couiifel  infificti  muclj  up- 
on tljat. 

3.  3t  toas  obieScti,  tljat  it  toas  not  aiicrren  tljat  tlje  100 
Guineas  lucre  not  pain  in  gipccie.    2.\\'o  fo?  tljis  Raft.  158. 

Yelv.  135.     Poph.  28.     I  Cro.  515.  tUCrC  CitCU. 

Holt  C.  J,  fain,  tljat  tljc  ^Declaration  Uias  ill,  fo?  tlj£; 
5^laintiff  oiitjljt  to  IjaDc  neclarcn  on  tljc  Dceti,  ann  on  tljc 
Cafe  alfo,  ann  tljcn  lja\jc  fljetun,  tljat  tlje  Cafe  tuas  b?ouffljt 
to  tlje  (&?coni  po?ter,  nnti  tljat  Ijc  Ijan  giten  Ijis  Juntrment 
tljcicupon :  0i5ut  Ijcrc  tl}c  Plaintiff  Ijatlj  talicn  upon  Ijimfclf 
to  aner  tbe  purport  of  tfjc  Cafe,  luitljout  p?0i3t!rinff  it, 
toljjfij  is  not  to  be  fnffcre'o.  $lnti  altljciislj  tljc  Dcclnra^ 
tion^  bp  2Iiap  of  Eccital,  batlj  fijetun  tlje  ^ubftancc  of  tlje 
Cafe,  pet  taljcn  it  is  in  (Tillritinff,  tijc  diariting  itfclf  ougljt 
to  be  p?ot!uccti.  as  if  A.  ann  b.  agree  bp  2^liitinn:,  con-- 
cerninn:  tlje  purcljnfe  of  lanns  in  F.  ann  aftcrtuams  A. 
robenants  luttlj  b.  to  aflign  to  l)im  tlje  Lanns  in  tljc  fain 
COritinii  containen  -,  if  B.  tofliiin  b?ino:  an  aaion  fo?  13?eacl) 
of  tljis  Covenant,  be  cannot  fi)Ctt)  tbat  A.  cobcnanten  to 
afliffn  tbe  ilanns  in  F.  but  tljc  lanns  in  tljc  dOritins',  ann 
fbeuj  it,  ann  tljat  tlje  lanns  in  tljc  OLlritinn:  ann  in  t^e  De^ 
claration  are  tlje  fame  Lanns,  tuitfjout  anp  Variance,  ann 
f)e  inclincn  to  rebcrfc  tljc  JuOgnicnt  fo?  tljis  Caufc,  ann  al- 
fo  becaufe  tlje  plaintiff  ijas  not  f^jcicn,  tljat  tlje  €>i\i' 
neaiS  toete  not  pain  in  Sjpecie.    Sed  adjournat'. 

2  %\\t 
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TSut  in  Trinity  Ccrm  7  W.  3.  Holt  C.  S'*  nnO  Julficc 
Eyre  bciiiff  p?cfcnt,  tljc  3ii5ffmcnt  toajs  rcuccfco. 

ann  Holt  c*  :j*  ffnue  tlje  Eeafoit,  ticcnufe  tijc  l:3Iainttff 
bas  fl)CUjn  Cafe,  aim  pap,  aim  ©Itajjcr,  ann  tfjcit  tljc  SDerti 

IjJ)  lufjiCf)  t^e  parties  binD  tOcmfrllJC0  in  pignoratione  prxd"  i 

auD  upon  Oyer  Of  tijc  DccO,  It  appear^  tljat  it  uias  to  ftana 
to  tlje  3utin;nicnt  of  tfte  ^ijoom-l^o^tcr,  upon  a  Cafe  (tared 
and  ligncd  by  us  both ;  uiljitl)  10  uot  tfjc  fame  t  i^nti  facraufc 
tljc  Kiritiiiff  containinni-  t(]e  €afc  oujjOt  to  l)a\3C  been  fliciun, 
nnn  an  auevnitnt  tahcn,  tfjat  tIjc  Cafe  tfjerein,  anD  in  tbc 
Declaration,  mere  nil  one*  sanD  altljouijlj  it  teas  urgeD, 
tfjat  tljc  [^nnuceuient  of  tlje  Cafe,  anr>  tljat  (taten,  are  all 
onc;  ar.n  t|>erefo?e  iuljetljer  tlje  Citjerment  iuajj  befo?e  the 
DecH,  0?  after,  it  umsi  not  material ;  pet  Holt  C  J,  UutJS 
of  anotljer  Opinion,  becatifc  tljc  Declaration  fuppofeo  ti)t 
DaXi  to  be  to  perform  a  a^iatyer  containeo  in  tlje  DeeD, 
toljereas  it  is  to  perform  a  Cafe  cminfical,  aim  tD^ic&  iis  to 
be  ccHiplcn  bP  Cliirrnirnt. 

SnO  fo?  tl)i0  Eeafon  tlje  Jiinpient  toas  rel'crfet!,  asi  31 
Sate  Ijcaru,  bp  tljc  crcDibie  Uepo^t  of  anotljer* 

George  and  Lavvley.     Mich.  5  W.  &  M. 

Tllefpnffj,  fo?  entrinQ-  Ijid  f;oufe,  anti  talu'nn:  a  filber    C19.) 
€anbarti,  &c.  Cljc  DcfenOant  pleaD0  a  fpecial  3iuftf;  ^'''"' 35»^ 

fication,  fciP,  quoad  vi  &  armis  nee  non  totam  tranfgreUion' 
pra-did'  prarter  intrationem  domus  prajdidl',  &  abfcarriationem 
Canther'  pr^tdid',  Non  culp'j  &  quoad  reliduum  tranfgrefT'  pr^- 
dift'.  Actio  non  j  quia  dicit  quod  diu  ante  tempus  quo,  &  codem 
tempore,  quo  Gulielmus  Divina  providentia  CantuarijE  nuper 
Epifcopus  fuit  fcifit'  de  manerio  de  Lambeth,  cum  pertin'  irt 
dominicofuo  ut  de  feodo,  in  jure  Ecclcfia;,  ad  quod  ipfe,  &om- 
nes  iUi  quorum  (latum,  &c.  in  manerio  pra'did'  cum  pertin'  ha- 
buer',&  tempore  tranfgrefl'  fisri  fuppofit'  faabuit  vifum  franci  ple- 
gii  &  omnia  qucc  ad  vifum  franci  plegii  pertinent,  tenend'  infra 
pra-cincl'  ma-nerii  prcrdift',  quolibct  anno  intra  feftum  beatie  Ma- 
ris Virginis  &  feftum  Sti.  Johannis  Baptiftce,  coram  Senefch' 
Dom'  Maner'  pra:did'  pro  tempore  exiftent'i  a  tempore  in  cujus, 
&C.  &  dicit  quod  ad  vifum  franc'  pleg'  prcTdift'  Archieopifcopi 
mancrii  fui  prardid',   tent'  apud  Lambeth   die  Veneris  odav6 

die  Maii  anno,  &c.  ann  fo  fljetujj  a  p?efentment  of  t()e  piaiji'   . 
tiff  bi)  tlje  Turp  f02  a  Bufance,  aaib  an  amerciament,  aim  a 
tciarrant  to  tlje  Defennant  to  niffrain,  &c.  tobicb  inas  ac^ 

7  B  ccJUinff 
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CO^nillff  to  tOe  P?CCCUcnt  in  Raftal's  Entries  606.  UpOlt  tDljlCi) 

tije  ipinintiff  Bcmiicceu* 

Per  Holt  C*  31*  pt  fapg  tljat  fje  Ijatb  a  Icet,  but  notlj  not 
(Ijeiu  t!je  O5ounli0  anti  limit0  of  010  fccct,  0?  oljcc  tofjat 
iperfons  tfje  Leet   ftas  :jiirisHiSion,  ass  to  de  refidcnti- 

bus  &  inhabitantibus  infra  Maner'  de    Lambeth,  &c.   fo?  tl)e 

leet  map  ex-tenn  into  one  ^ano?,  0?  luitljin  four  0?  fiDc 
^tino?s/c?  t\)ttt  map  bt  feliccai  Lect0  tuitijin  one  ^ano?; 
anti  tljei-cfo?e  Ije  ougljt  to  pleati  tlje  25ounnsi  of  610  lect  ccr^ 
tainlp*    anu  alfo  Oc  uoe0  not  fljcU)  t&e  odavo  die  Mail  to  be 

inter  feftum  Annunciationis  beatc^  Marise  &  feftum  Sti.  Job'  Bap- 
tift\ 

ann  fo?  tljefe  jFauItiS  it  tua^  arsiuticeD  fo?  tijc  Plaintiff, 

Revees  and  Pepper.     Mich.  5  W.  &  M. 

(20.)     Per  Holt  C*  ai* IB  man?  Cafcsf,  tfjouffl)  a  ^an  plcan  a 

skin.3«^2.  1  coinn:  toljicO  mnp  be  giucn  in  €iiiQcnce, 

pet  tbi0  fljali  not  amount  to  a  (general  aifue,  ad  Uiljere  tlje 

Iplea  ffoe0  bp  mav  of  Confcflion  anD  aiJoiDance*    Quod 

nota. 

Cudmore  'verfus  Tripe.     Mich.  7  W.  5. 

WJE13IC  of  €rro?  on  a  luUffment  fffben  in  tbe  p?o-' 
boff  Court  of  Exeter,  tuljete  tlje  Plaintiff  fleclareD 

in  an   Indebitatus  Aflumpfit,  auU  alfO  in  a  Quantum  meruit  ^ 

but  in  tlje  Quantum  meruit  botf)  not  fap,  tljat  tljc  Caufc 

toa0  infra  jurifdidionem  Curix. 

Carthew:  %t  it  Ijan  been  omitteti  in  tlje  firff  p?omife,  31 
confefiEi  it  Ijan  htzii  ill ;  but  |  conceibe  tlje  infra  junfdiaio- 

nem  in  tlje  Indebitatus  Airumplit  goejS  tO  alL 

Holt  C.  31*  JnDeelJ  tljere  tnant^  tbe  ad  tunc  anti  ibidem. 
Let  luDG'ment  be  reberfeb. 

Lamb  ^erfus  Mills.     Mich.  7  W.  5. 

(22. )     TjB  "^Ttefpafsf  quarc  claufum  fregit  &  averia  cepit  &  afporta- 

skin.587.  1  vit,  tbe  Defenbant  iuftifieb,  ann  pleabeb  aOBp-lato,  &c. 
aim  tljat  be  ajs  TBailiff  toolt  tbe  'Beaffis  ajs  a  Diffcefis,  foi 
•Bjeacb  of  tbe  "Bp^tm  bp  tbe  plaintiff, 

I  •  3!tt 


(21.) 

J  Mod.  78. 
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3!ii  tlje  Rcfoitition  of  tijc  Cauit,  Holt  €.  31.  faiD,  tfjat 
tlje  i?)lcntiinn;G  mtt  ill,  bccaufc  t!)c  Dcfcntiant  Oa5  net 
fljetoii  n  Ip^cccpt  to  mala'  tijc  Di(trcf0;  fo?  Ijc  couID  not  Ho 
It  ex  officio,  no  uic^c  tijan  a  Sijcriff  niiijljt  c.tccutc  a  3u5d:- 
tiient  of  t!)i0  (Court  initfjout  a  Olirit ;  anu  tDc  CommniiD  in 
tijiis  Cafe  10  traucrfablc, 

Wilfon  ^nd  Field.     Mich.  7  VV.  ji 

AC  Guildhall,    ^clit  fo2  Efiit  upoii  a  Dcmik  fo?  I^eard;     (23. ) 
tIjC  Dcfrutsnut  pican^.  Nihil  habuit  in  Tenementis  ,■  tfjC  Skin.  614. 

laiaintiff  I'cplify,  Ijr  (jaQ  a  n:oon  ann  fufficicnt  C-ftatc  to 
nialic  tIjc  Dcmifc  to  tljc  DcfcnUant  modo  &  forma,  &c,  icii. 
tljat  Oe  tua0  fcifeti  in  fji0  IDcmcfnc  as  cf  Jfce  ^  upon  lofjicO 
SifTuc  10  )oincri»  anD  upon  €l)incncc,  it  i«ag  objcffcli,  tijat 
fjc  cuBfjt  to  fl)clu  an  €ftatc  in Jrec;  non  allocatur,-  fo?  tIjc  30 
fuc  i0  joinei?  upon  tl)t  ffooU  auQ  fufficient  Cffatc  to  maljc 
t{;c  Dcmifc,  r.nn  nnp  Cfratc  10  fuffin'cnt  fo?  t()i0  pucpofe, 
out  of  luIjicD  tijc  Cilate  Gcau'rcD  map  be  nctiiKD ;  anD  all 
aDCetJ  aftCL-  tljc  Scil.  i0  but  JFo?P4:  OBut  if  ijc  ijao  not  faiD, 
tljat  Ijc  Jjan  a  jycoti  anti  fufficient  (£ffate,  but  onl)'  IjaD  faiD, 
tljat  i)t  bja0  feifcD  in  Ijis  SDcmefnc  a0  of  jFec,  tljcn  ijc  Ijan 
been  rcftraincn  to  p^obc  fuel)  €Kate«    Per  Holt  C«  3i* 

Johnfon  ^erfm  Baynes.     Mich.  7  W.  3. 

Demurrer  on  Replication ;  becaufc  tf)e  aiiotuip  uias  OU'     (24.) 
Ip  foj  l^art  of  tijc  Ecnt,  tuitijout  fljeinino;  fjoio  tlje  C'^^'" w.?, 
Eeif  toa0  fatisficti.  ^'^ 

ann  per  Holt  c.  S^.  3!f  a  Ecnt  of  a  Siuartcc  be  20 1.  anti 
van  ai)0Ui  onij)  fo?  /o  1.  pou  muft  iljeio  !)ota  tbc  Eeft  i0  fa= 
ti0fi'eti ;  jtifl  a'0  in  a  De'cJaratian  fo?  JSart  of  a  Debt  Due 
upon  a  'Bonti;  ano  fo?  tiji0  Holt  anD  Samback'0  Cafe  10 
clear,    i  Cro.  103, 10^^ 

Pierce  ^•erfus  Blake.     Hill.  8  W.  5. 

ADefcnSant  pIcaticD  a  falfc  plea  in  abatement,  nnti  tljc     (25.) 
Court  uia0  mobeu,  tfjat  tibc  atto^ncp  migljt  tt  obligeD  ^saik.  5.;, 
to  ftueau  t!je  (50atter  of  it.  J'^- 

Holt  C  3:.  U.\z  cannot  compel  Urn  in  anp  Cafe  to  fiueac 
W  Plea,  but  to&ere  it  i0  a  foreign  oncj  but  if  tlje  ^ttoincp 

putjs 
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pitt0  in  a  falfe  pea  to  tielap  2im(ce,  fie  6?cak0  Ijig  (Datfi, 

ano  map  be  fincD  fo?  puttfiifl:  a  Deceit  tipatt  tljr  €om. 

isaund  97.  3nti  Ijcce  tlje  atto?nep  fljall  plean  immctitatelp,  fa  as  tjr 

Lmw.  256.    inili  ffanti  b?  it ;  0?  if  |)e  Ho  not,  toe  toill  enquiie  into  tf)e 

'"  •  ^*^-      drutlj  of  tfje  pica,  ano  if  tf;ere  appear  anp  Deceit  0?  a 

Crick,  toe  toill  fine  Ijinu 

3!f  3[iHio;nient  in  €|eanient  be  fin;neo  in  a  Conntrp  Caiife, 
fo?  GXIant  of  a  pea,  but  no  Poffcnion  Bfli^jereO;  a  Jutige 
in  Ijis  d&aniber,  at  anp  Cime  befo?c  t&e  afli?e0,  map  compel 
tlje  Plaintiff  to  accept  a  pica* 

Powers  verjus  Coot.     Trin.  9  W.  ^. 

(26.)  "T^EBT  upon  an  C)bIiption  artaintt  tJje  Defendant,  ad 
can^B^r  -l^  e;recutrir  of  J.  s.  Clje  Dcfcnoant  plenoeo,  tijat  J.  S. 
Eovvers' Jr-  ^itn  iuteftatc,  ann  tljat  anminiffration  toas  committeU  to 

^"s^k°-  8    ^^^^^  ^  P^^'  i'J*^^^^''^'^  ^  'P^3  ^^^  billam  prajdid'  rcfpondcrc  dehear, 

5Mod.?;6,  &c-    "^{je  Plaintiff  oemurrco,  ano  inliftcn  tfjnt  tlje  Dcfcn- 

145-  oant  fl)culo  Ijatse  traucrfcD,  abfque  hoc,  tljat  rtje  intermeu= 

5  Bum.  250  jijpj,  jjjfp^g  aominiffratiow  committeo  to  Ijcr^  fo?  if  fljc  oia 

flje  mane  fjerfelf  liable  as  a  to?t  €jcecutrit;  anB  citeo  3  Cro. 

566,810,102.     3  LeoD.  197.     Yelv.  115.     Brownl.97. 

Holt  C.  J.  &  Cur':  ®ucf)  a  CtaUerfe  Ijao  been  ill,  fo? 
fucb  Jntermeoniino;  is  not  alleOffeO;  ano  tlje  Dcfennant 
ouffljt  not  to  trauerfe  tbat  to&iclj  tfic  plaintiff  Ootl)  not  al-- 
lerijje  in  Ijis  Declaration* 

Term.  Trin.  Holt  C.  3.  Wl^tix  vou  plcati  S)utlato?P  lu  Abatement, 
Cafes  w.  5.  ^ul)^»  P0«  put  pour  pica  in  tlje  Office,  pou  muff  fljcto  a  Ca- 
pias, 0?  fome  fuclj  fatter  as  map  mafee  tljc  0utlato?j)  ap= 

pear  ^    ant  not  COnCluHe  onlp  prout  patet  per  Recordum,  as 

pou  no  toljen  pou  pleat  it  in  OSar,  ant  fiane  (iTimr  to  b^ina: 
in  tlje  Keco?t. 


t;2 


(27) 

Cafes  W.  5. 

JJ2,  &C. 


Giles  njerfas  Hart.     Mich.  9  W.  ^. 

INdeb'  Aflump'  ant  Quantum  meruit,  fo?  ^OOtS  folt,  tofjcrc- 
in  a  Kcqueft  toas  lait,  botlj  as  to  €ime  ant  Phur. 
Defentant  pleatet  Nonaflumpiit  to  all,  ercept  13 1.  r.nt  as 
to  tbat  pleats,  tl)at  after  tljc  €ime  of  maliinu  tbe  p^omife, 
viz.  22  April,  toljfclj  toas  befo?e  t()e  Cimc  of  tlje  IRenueff  al= 
Ictget,  fee  tenteret  tlje  fait  13 1.  toljiclj  tlje  plaintiff  tljcn 
ant  tfeeve  refufet  to  receibe  -,  ant  tljat  from  tfeat  Dap  f\z 
J  toas 
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Uiajs  RftDiips  rcatip  to  pap  tlje  SBoncv,  aim  brings  it  into 
Court ;  tuljercupon  tljc  plaintiff  oemutceo* 

Holt  C.  %  GLie  ace  an  of  ©pinion  tljat  tije  DefenUant'g 
piea  id  ill ;  be caiifc  tljc  ^cfentiant  fijoitio  pleao,  tljat  ije 
mad  nltoap?  ccalirj)  ftom  tije  Cime  tfjat  tljc  i^onep  tuas  Hue, 
toljicf)  Ijc  cannot  aftet  imparlance*  Jt  is  not  material  fo? 
ti)c  Plaintiff  to  fct  fo^tfj  a  €ime  of  Ecqueft  'till  Ije  comes 
to  lji0  Replication  -,  anls  mijen  tlje  Defentiant  faj^d  Ije  Uia0 
niU3ai)0  reatjp,  tljat  puts  tljc  plaintiff  in  Ijis  Replication  to 
fljetu  a  fpccinl  Requefi;  anD  tljat  tljc  Defentiant  DiD  not 
tljen  paj>  Ijinn  anD  fo  tlje  plaintiff  muft  Dane  Ijis  SDamages* 

JlUDgment  pro  Qiier'. 

Bonner  verfi4s  Hill.     Mich.  9  W.  j.     Rot.  ^^^. 

TH) JS  toas  an  asion  on  federal  p?omifc0,  &c.  m}t  De^     ( 28. ) 
fentiant  pleateo  in  abatement  a  fribolous  Plea,  (viz)  canhcw 
tljat  tlje  Plaintiff  Ijao  impleatJeo  Ijim  in  tljc  Court  of  Com=  '*''• 

mon  picas  pro  eadem  caufa  adionis.     CljC  Plaintiff  tcplicn 

Nul  tiel  Record  in  tljc  Court  Of  Common  picas,  anti  con- 

ClUtiell  IjiS  Eeplication  in  Xar,  (viz.)  unde  petit  judicium  & 

damna  fua,  &c.  ^nt!  upou  a  Dcmutrcr  to  tljis  Eeplication, 
ittoas  infiften,  tljat  tlje  aaion  iaas  tiifcontinucn;  ano  tljc 
Cafe  of  Bifs  anti  Harcourt  uias  citeD  as  an  autljo?itp  in 
Point. 

Holt  C.  3!*  €ljis  Cafe  tiffecs  from  tljnt,  liccaufc  8ere  tlje 
pica  is  ill,  ann  tlje  JuOgment  in  tl)is  Cafe  tuas  upon  tlje 
^nfufficicncp  of  tljc  piea.  Xut  in  tljat  Cafe  tlje  pica  toas 
goon,  ann  tfte  SuOgment  luas  upon  tljc  Eeplication  -,  fo? 
mt  tlje  plaintiff  ijan  tljcrebp  p^apen  a  to^ong  3lutigment* 
3!f  fatter  of  jfaa  is  plcancD  in  abatement  triable  per  Pais, 
tlje  Plaintiff  map  conclude  Ijis  Eeplication  in  'Bar,  becaufc 
final  Jutigmcnt  is  to  be  giben  after  a  eiernia  in  tljat  Cafe. 

Clje  Eulc  toaSj  tljat  tlje  Defennant  anfuier  obei% 

Theobald  ^erfm  Long.     Trin.  10  W.  3. 

TC;C  Defentiant  plcaticti  in  abatement  anotljer  aaion     (29) 
Dcpentiing  in  tljis  Court.    Clje  Plaintiff's  Counfel  ^^"'17 
crabcti  Oyer  Of  tlic  Eeco?ti  of  tlje  former  asion,  anti  mobcti  i  inft.  Its. 
foi  a  Eule  of  Court,  t&at  unlefs  tlje  Defentiant  gabe  Oyer  k;-'"-  95. 
of  it  tlje  ne«  Dap,  tljat  Siutigment  final  mig^t  be  giben  ^'' 
againft  binu 

7C  Et 
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Et  per  Holt  C*  31.  QBIjctc  a  Ecco^ii  of  tlje  fame  Court  is 
plenlicn  in  abatement,  ann  tlje  plaintiff  Dcmantsis  Oyer, 
ann  it  is  not  QiMtn  lyim  in  conlienient  ^ime,  tfje  \p\cn  ougijt 
not  to  Oe  teceiijcn,  but  tije  Iplaintiff  map  fiijn  Ijis  3iuBsmcnt» 
3nti  tije  Eule  Uias,  tljat  unlefs  tbe  SDcfenDant  gaue  Oyer 
tbe  nejct  "Dny,  Jutigment  fo?  tlje  paintiff. 

Pullen  'verfus  Benfon.     Trin.  10  W.  5.     Rot.  102. 

(30  )     T^^'BC  on  a  ©ijcnff's  XonB  fo?  appearance,  20N0V. 
Cafes  vv.  5.  1_J  pGui',  conDitionen,  tOat  William  Benfon  njouIDappeac 

"*•  in  B.  R.  die  Luna?  prox'  poft  quinden'  Martini  Mich'  9  W. 

iefenDant  pleancti  tije  €)tatutc  of  23  H.  6.  ano  tfjat  t()8 
'Bonn  tuas  tieliueren  bp  Ijim  tlje  3ot(j  of  Nov.  9  w.  anu  tijat 
William  Benfon  at  tijc  Ciute  Of  tfje  DeliUerp  anU  maftiuff  of 
tbe  'Bonn,  tuas  taken  anH  arreften  bp  tije  plaintiff,  beinff 
'gljeriff  of  Yorkfhire,  bp  a  (Ifi;Jvit  returnable  in  B.  R.  in  Mich. 
Cerm  laff  pafl;  tOnt  being  fo  in  Ijis  Cuflotip,  Ije  took  tlje 

fain  'BonD  from  Ijim ;    &  hoc  paratus  eft  verificare.     C2iljere» 

upon  tfje  Plaintiff  tiemurreli,  ann  fIjriueD  fo?  Caufe  tljat  tlje 
piea  UJas  Double,  nnu  toanteD  a  €ra\)erfe  •,  anD  tlje  tuljole 
Court  IjelQ  tlje  piea  to  be  ill,  bccaufe  iofjen  Ije  pleaDeD  tije 

'Bono  to  be  primo  deliberat'  tlje  3otl)  Of  Novemb',  Ije  fijOUlD 

IjaUe  traferfen,  abfque  hoc,  tljat  l)e  nelibetet!  it  tlje  2otlj  of 

November,    Yelv.  138,     2  Cro.  264.  fO?  bfve  tije  Date  tunS 

niateriaK  fo?  fuppofe  tlje  9rref!  urns  before  tlje  Eeturn  of 
tl)e  2Brit,  anti  after  tlje  Eeturn  of  tlje  eilrit  l)c  tcoft  an  an^ 
tetiateti  Bonn,  tljis  TSonn  is  Uoin  -,  ann  tljerefo?e  tlje  Date 
ouBljt  to  be  traberfen. 

ann  per  Holt  C.  33-  Clje  Date  of  tlje  Bonn  is  one  Cljino:, 
ann  tlje  bearing  Date  anotljer  -,  tlje  Date  of  tlje  OSonn  is 
tlje  Deliuerp  of  it :  £aJ&etefo?e  tlje  Plaintiff  Ijan  Jungmcnt. 

Moor  'verfiis  The  Manucaptors  of  Garrett.    Mich. 

10  W.  5. 

(31.)     QCi*  fac  verfus  Bail,  tD^o  pleanen,  tljat  tljere  tuas  no  Ca- 
cafesw.  3    o  pias  apiuft  tlje  principal  i  tlje  plaintiff  replien,  ann  fet 

slfk.  566.      Ol't  ^  Capias,  prout  patet  per  Recordum  j    tljC  Dcff  unant  re^ 

foinen  Nul  tiel  Record ;  Plaintiff  furreioincn,  tbat  tljere 
luas  fuclj  a  Eeco?t»,  ann  p^apen  a  Dap  to  b^ing  it  in ;  toljerE' 
upon  tlje  Defennant  ncmurren. 

4  Per 
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Per  Holt  c*  %  €f)i£i  W.d^  of  picatiino:  133  out  of  tijc 
common  Courfc,  Cljcrc  are  ttoo  CHaps  of  pleaniiiff  of  a 
Eeco?ti,  citfjct:  bp  craiiinff  Oyer  of  t!jc  Eeco?li,  aim  if  it 
is  not  txiDcn  it  ie  a  Jfailurc ;  o?  Ijc  map  plcati  Nul  tiel  Re- 
cord, anrs  t!jcn  a  IDav  is  0iijcn  to  b?inff  it  in ;  but  tbis  Sut- 
rcioiiitsci:  is  a  tbirn  mi\p,  anti  a  ncto  one*  iDUt  it  luas  at>= 
jutiffcD  lucU  cnougb;  finii  l^Iaintiff  bats  Jutigment* 

Anonymus.     Trin.  1 1  W.  j. 

05^  a  Ciucaion,  tobctbci*  tbcre  ougbt  to  be  netu  Eulcs  to     C32. ) 
picao  upon  an  anicnomcntf  3!t  luas  faiD,  tbat  if  tbe  aSaiLsi?. 
pica  was  of  anotbct  Cciui,  tbcrc  ougbt  to  be  netu  EuicSi 
otbeituifc  if  it  be  a  pica  of  tbc  fame  Cccm,  fo?  tben  tbcce 
10  a  Eulc  to  tuarrant  tbe  JuDpicjit. 

Holt  c.  3i»  Sncicntlp  tfjcp  oiti  not  pleati  de  novo  after  an 
amentiment ;  tbercfo?c  jjibinix  JKuIcs  to  pleati  again  can= 
not  be  tbc  ancient  Couifc :  ano  tbe  p?aaicc  of  nctu  Eules 
fo?  pieaninn;  is  but  of  late  introtiuccD,  tbouub  tuitb  great 
Eeafon*  Wiitn  tbe  Plaintiff  amenbs,  anti  gibes  an  Jmpar- 
iance,  tbere  fljall  be  netu  iRules  to  pleaD;  auD  otbcrUuTc 

410t» 

Weft  'uerfos  Weft.     Pafch.  il  W.  5. 

IB  mow  of  tbe  Cafe  fo?  a  falfe  Return,  &c.  Holt  d.  31- ,  fJ^^^■J 
&  Cur'  agrecD,  tbat  if  one  pleaos  tbc  *J5eneral  JlTuc,  ann  ' 
it  is  not  entercti,  tiiitbin  four  Daps  of  tbe  €erm  be  map 
tcabe  it,  anti  piean  fpcciallp ;  anti  if  tbc  laft  of  tbe  four 
2)aps  bnpprn  to  be  Sundav,  tben  Monday  fljall  be  allotucti  t 
3ntj'  fo  in  Cafe  of  a  piea'in  abatement,  anti  tbe  Defen= 
Cant  at  anv  €ime  after  map  luatie  tbe  €)pecial  fatter,  anB 
plean  tbe  General  JlTuc;  empt  tbcre  is  a  Eule  to  pleati  as 
be  U)iU  ftanti  bp  it. 

mi)m  tbe  plaintiff  releafcs  after  tbe  aaion  b^ougbt,  jLmw.nys. 
tbe  Defendant  ougbt  not  to  pleati  Aifiio  non,  &c.  but  Actio- 
nem praxl'  ultcrius  habere  non  debet :    Jt  iS  tbe  fame  Of  aup 

fatter  Uibicb  bappens  eitber  to  abate  tbc  ^rit,  01  to  bar 
tbc  asion,  after  tbc  carit  iffueti* 

Tip  Holt  C.  31*  Cbcre  is  no  Difference  betuieen  a  boluu'  Tcrm.Tnn, 
tarp  appearance,  in  02Ber  to  pleati,  anti  an  appearance  upon  [\^^^\^^ 
a  Cepi  Corpus :  fo?  tbc  boluutarp  appearance  is  not  gooti, 

unlcfs 
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imlefjs  a  mtit  m\)  been  UUn  out :  €:i)ecefo?e  if  a  miit  be 
ilTueti,  anu  tbe  DcfenSant  agreesi  to  nppeau,  Ije  fljall  appear 
ano  pleao  acco^ntng  to  tljc  Eeturn  of  tlje  mtit-,  ann  if  t&e 
Eetui'ii  be  before  Menfem  Pafcha;,  f)t  i<3  obliffcti  to  plcan  to 
enter  •  but  if  tlje  mxit  tafeen  out  \uere  returnable  after 
Menf.  Pafch',  Ije  fljall  Ijabe  an  3!uiparlance  till  nert  Cernu 

Ibid.  515.     :jf  a  2Declaration  in  Eafter  Cecm  is  ncliueren  before  Menf. 

See  ord.  p^fchse,  t\)t  DcfeuHant  on  a  Habeas  Corpus  muft  pleaH  to 
""■  ^  '  '■  trp ;  upon  a  Cepi  Corpus,  to  enter  onlp* 

Wood  verfus  Cleveland.     Pafch.  il  W.  3. 

,  ,  TB  Crefoafs,  m  IPiaintiff  figneti  W  Jungment  fo?  m.mt 
aSaikVs  -I  of  a  pea;  m  Defentiant  after  Ccrmj  anti  befo?e  tlje 
afTijes,  offcreri  Ijim  a  special  plea,  0?  to  plean  tbe  iSene- 
vidc  6  Mod.  ral  mm,  p^obinen  tlje  plaintiff  toouio  confent  to  enter  in- 
>$».  ^41.  to  a  Eule,  tljat  Ijc  fljoulti  be  alioluctJ  to  gibe  Special  $i5at= 
^aik.  599,  tj,,.  j',^  ebiuence*  €lje  Plaintiff  rcfufeS,  anu  erecutcQ  a 
1  Mod.  I.  mtit  of  €n(iuirp*  3t  luasi  nioben,  tbat  upon  paping  Cofi0, 
^n'f\l  tlje  Jubguient  migljt  be  fet  afme,  anO  tlje  Plaintiff  obliged 
;74.Vi  '     to  accept  tljcir  piea,  anB_go  to  €rial,  tlje  Pea  being  fair, 

Cro.  Car. 
44-3 


ann  containing  €)pecial  fatter  of  €itle» 


Hob.  194.       €lje  .potion  m&  granteti, 

Tcrm.Trin.      Holt  €♦  %  3t  tljctc  ht  nw  ill  pica,  autJ  tlje  laeplication 
caSw  3   afiiff"  nn  ill  'B?eacl),  tljc  plaintiff  fljall  Ijabe  no  3iu5gment. 

407.  Vide  8  Co.  D?«  Bonham'jai  CafC* 

Pierce  'uerfm  Paxton.     Trin.  1 3  W.  3. 

(35)      "T^EBT  on  a  'BontI;  tlje  DefenUant  puis  Darrein  Contii- 

lsa\k  III'  JL^  nuancepieauenpapientofpart,  ann  an  acquittance 
a  Lev!  212.  in  abatement* 

(Hpon  Demurrer  Holt  C.  31*  tein  it  a  Plea  in  'Bar,  ann 

not  in  abatement*    Vide  3  Cro.  342.    Al.  63,65.   3  Cro.  157. 

Anonymus.     Trin.  13  W.  3. 

(36.)    '^  H)  J  <©  inas  a  Cafe  relating  to  pleaning  a  Deen,  ann 
asaik.  519      X    gi\)ing  it  in  €binence,  at  Common  latu  ann  bp  S)ta= 
tute,  tuberein  a  Difference  ttias  mane. 
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Holt  €♦  %.  Jf  a  Statute  niaUcs  mutiny  ncccffarp  to  a 
Common  tn'm  fatter,  luOcrc  it  tuns  not  icqiiircu  bv  tijc 
Common  Lniu,  tljc  laartp  nccn  not  plcao  ti)c  Cljinn:  to 
be  in  CCUitinff,  but  giiic  it  in  CUinence:  Cljouulj  if  a  Lmw.  1425. 
^fjinu  ijES  02(o;iniillp  mntic  bp  aa  of  Pacliamcnt,  luljicb  re-  j  lcv'si" 
quiress  it  to  be  in  CiMritinn;,  von  mui!  pican  it  uiitl)  all  tljc  ' 
CircumftanccG  reqisircD  by  tije'  ^rt.    anti  tijcrefo?e  upon  tbe 
gitatutc  H.  8.  of  oilills/a  mil\  mult  be  pleaocn  to  be  in  s^h.  s. 
Minting;  but  a  colditerui  13,'omife,  tequiceti  to  be  put  in 
©Hcitinn:,  bp  tljc  €)tatutc  Car.  2.  is  lucll  enougl),  if  pou  z9Car.2.c.3. 
p^o^c  it  to  be  fo  in  (i^i^iBcnce,  luitfjout  plcaHing  it  to  be  in 
^Icitinij. 

9  Q3an  pleatisi  oDer,  Ije  Hjall  ncbet  after  tafte  an^antnge 
of  nnp  €d!ip  o]  j^iffnlic  in  tfje  ISleabinn:  of  tlje  otljer  ^iDe, 
inljicl)  Ije  coulii  not  no  upon  a  generril  Demurrer* 

Weeks  verjiis  Peach.     Mich.  13  W.  3. 

IB  EcplciJin  f02  tiiainn;  Cljattels,  in  a  certain  Place  callcn    ^^f^\]^ 
A.  auD  alfo  in  anotljrt  certain  ]l?lace  callcu  B.  ■Clje  De-  5Lcv."4c.  * 
fcntiant  abotocD  tije  Cakinij  in  pra?dieVioco  in  quo,  &c.  Ca 

tljijj  tlje  Plaintiff  OemurrcD.     Per  Cm-':  ■^Ltje  Locus  in  quo 

relates  onlp  to  one  place ;  fo  tljat  tljere  is  a  Difcontinu- 
ance,  tlje  abcuj?p  not  beiuij'  an  ^nfioer  to  tbe  luljolc  Decla-- 
ration* 

Hoir  (S.  3'.  fain,  3t  a  Ptea  htm  itiitlj  an  anftoer  to  tlje  i.s^»"^-*f ' 
ccL?ljolc,  but  in  Crutlj  tlje  Chatter  pleaticD  is  onlp  an  an-  FaS'iU". 
floer  to  part,  tlje  U3ljole  Plea  is  naugljt,  ann  tlje  plaintiff 
map  Demur,  lent  Uiljere  a  Plea  begins  onlp  as  an  anfiuec 
to  part,  ann  is  in  Crutlj  no  moie,  it  is  a  Difcontinuance, 
ann  tljc  Plaintiff  muff  not  isemur ;  but  tafec  US  IJutigmcnt 
fo2  tijat  as  bp  Nil  dicit. 

Hatton  'verfus  Morfe.     I  Ann. 

H€Ee  tljc  Defendant  in  an  Afllimpfit,  &c.  plcaQetJ,     (38.) 
tljat  Ijc  Bio  p?omife,  but  before  tljc  bringing  of  tlje  ssaik. -;; 
nBill,  Ije  paiu.tlje  93onep  to  tlje  Plaintiff:  ©n  3:)emurrer 
to  tljis  piea,  it  toas  objeSeti  tljat  it  amounten  to  tDe  <iDene= 
ral  3:ffue. 

Holt  C.  J.  Cljis  isotlj  not  amount  to  tlje  (general  Jffue-^ 
ttje  Defcunant  map  plean  papment,  becaufe  it  admits  tlje' 
AiTumpiit,  anti  pet  0i\3e  it  in  Cbioence  on  Non  Aifumpfiti 

7  I)  foi 
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fo?  it  ifii  like  0itJinff  Colour,  Ijc  fapief,  true  ft  fi5,  t&ece  toasi  a 
lp)?oniffe,  but  tijat  fje  pEtfojmcn  tt*    jOotn  t&ete  are  man? 
CijinffS  tuljicf)  map  be  giuen  in  Cijilience  upon  a  General 
31ffue,  anu  pet  tbep  map  be  picaneli  fpecfaHp :  90  foi  <ZE^am- 
pie ;  %i\  asion  of  Debt  tlje  DefenHant  map  pleaD  a  Eeleafe, 
I  inft  281,    oj  jjitjc  tt  in  Ciiiocncc  on  Nil  debet  picaucOi  fo  in  Debt  foj 
a  Roll.  Abr.  ^ixeut  upou  3  2?cmife,  tlje  DefenHant  map  pleao  an  Cntrp, 
<5Si.  before  anp  Eent  became  Hue,  oi  i)e  map  ffiiJC  tljifi  fatter 

in  €bitience*  9nti  tljere  are  ttuo  %o]t&  of  Colour  in  piean- 
ing: ;  tljc  one  i$  erp?efiEi,  tuljere  in  Crcfpafsai  fo?  bjeafeinu  tfje 
Plamtiif' 0  Clofe,  tije  Defenoant  makes  a  €itle  from  R.  s. 
fettino;  fo?tD  tf)at  tlje  Plaintiff  claims  unHer  a  iFeoffment 
from  Ijim,  t^  toljiclj  notljino;  palfeu,  but  tfjat  l)e  enteren  bp 
colour  tijercof:  'W$  if>  a  giiJing  Colour  of  Adion  to  tbe 
Plaintiff,  becaufe  b^  tlje  JFeotfment  Ijc  tnais  Cenant  at  dlill, 
nnD  entereD  5  anD  bp  (Llirtuc  of  l)is  polfeflion  map  maintain 
an  i^aion  againft  cijerp  one,  but  Ijim  mljo  Jjatb  a  Rig!)t» 
TSut  in  fuel)  asion  of  CrefpaCe,  if  tije  IDefenoant  pIcaOiES, 
tljat  ti)e  Plaintiff  m$  fcifcO,  &c.  anu  mane  a  Leafe  to  Dim 
fo?  fears,  tljere  is  no  ©ccafion  to  giiie  erp?efs  Colour ;  fo? 
tljc  Defendant  allotos,  tljat  t&e  Plaintiff  Dat()  tlje  iae^et' 
fion,  toljicij  implies  it* 
I  Rep.  79,  etbc  Eeafon  of  gibing  Colour  in  Crefpafs  is,  tIjat  tt)z 
'°^-  Defcnoant's  piea  map  not  amount  to  a  (general  ilffuc;  foi 
toljerc  a  Defenoant  niaifies  b^  Citle  in  aaion  of  Crefpafs 
0?  atnje,  if  Ije  Do  not  gibe  tlje  Plaintiff  Colour,  Ijis  piea 
amountetlj  onlp  to  l5ot  (Suiltpj  ann  tijis  i^  ill  in  JitJeaningt 

Pefgrove  ^erfiis  Saunders.     Mich.  2  Ann. 

6  M  d^  ?    T^  Eeplcbin  fo?  fcberal  Cljings ;  as  to  fome  tlje  S^efen- 

s/cisaiic.  1  uant  pleans P?opertp in Ijimfelf i  anU  to otfjers p^opertp 

5-  in  a  Sitrnnger,  iuTSar :  9nO  it  Uias  objeReo,  tljat  p^opectp 

in  a  Stranger  coulD  not  be  pleaOeti  in  Xar*    i  Vent.  249. 

2  Lev.  92. 

6  Mod.  IC5,     TSut  Holt  C*  31*  fain,  Ije  remcmb?eii  to  Ijabc  Dcarn  Hate 
^9-  make  tlje  Difference,  tliat  if  p^opertp  be  pIcaDeo  in  t^e 

1 5aik.V,54.  Defenoant,  it  map  be  either  pleaoen  in  "Bar  0?  abatement; 
if  in  a  Stranger,  onlp  in  abatement  -,  but  t()at  upon  great 
Deliberation  it  6ao  been  Ijein  fince,  tbat  tljere  toas  no  Dif= 
fcrence  at  all,  fo?  botlj  map  be  pleatien  in  05ar;  acco^oinu 
to  2  Cro.  519.  Salkild  tierfus  Sheton.  anD  JuOgmcnt  ioas 
Quer'  nil  Capiat  per  Billami  an5  EctUtn  atoarDeU*  Per  Cur'. 
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Walden  ^erfus  Holman.     Hill,  l  Ann. 

HOlman  tnag  fuctj  bp  t\)c  Bmk  of  B.  H.  aitti  plenuct  fn    c  40  ) 
aontcmcnt,   Cbat  Ijc   Uiag  bnptifcn,   mm  aitoapg  ^^lod.nj, 
kiioUm  bp  tOs  Baitie  of  J.  Abfque  hoc,  tijnt  ift  tfje  fnfu  J.  '"^' 
tone  Ei)ct  cnUeD  0?  fetioiun  l3D  tljc  ii5aiiic  of  B.  H.  ]ii)Inintiff 
replies,  lEOnt  Ijc  tnasi  !iiioiuii  Op  tljc  Bame  of  B.  from  tf)C 
Cime  of  iji6  iDaptifm.    €o  Wjicfj  tf)e  Defendant  Demurp* 
Jumffment  to  anftuci*  oijer. 

Davcnant  'y^r/^^  Rafter.     Wich,  3  Ann. 

IB  tijis  Cafe  Holt  C.  3*.  tooh  tlji's  DiUrrfitp  as  to  Coit=    C4i-  ) 
cliifions  of  l->fcas ;  tljat  if  a  rii(ato2)>  l^lca  be  plcanco,  J^^o^  c»fci 
anu  tljc  l^laditiff  tube  JlTiie  upon  it,  Ije 'map  conclude  iuitl)  *^^ 
a  Pent  judicium  &  damna,  lifcaufc  tfjciT  final  luugmcnt 
fljall  lie  0ii3cn:   i3ut  if  a  Difatojp  lie  pIcaOcD,   tubifft 
tlje  Plaintiff  ootlj  not  Ucnp,  Init  confcffcs  anu  auoiDS  it,  Ijc 
muff  not  conclune  Petit  jud.  &  damn'.   9s  if  tfjc  Defennant 
pIcatJS  an  attainoer  in  Difabilitp  of  tfjc  plaintiff,  anU  f)C 
replies  a  pamon  -,  Ijcte  Ijis  Conclufion  muft  be  in  C^aintc^ 
nance  of  Ijis  ©licit* 

Henly  'verfus  Walfh.     Hill.  4  Ann. 

Tl^is  Cafe  toas  again  arjjuen  bp  Squibb  fo?  tlje  £)efen=    (  42.  ) 
Uant,  anu  Eyre  fo2  tijc  Plaintiff  J  anU  rh^m^*" 

Eyre  ijelD  tlje  piea  not  b'ooo,  becaufe  tljc  Certaintp  of  pkad  thl 
tl)e  g'um  tentici-cn  is  not  fet  fo?tfj,  no?  is  tfjerc  an?  lllefu=  ^"m  tendcr- 
fal  ■  fo?  tbc  Rcfufal  is  of  tlje  Ociuinn: ;  but  'tis  not  faiD  ta,nr"y.  and 
tljat  Ijc  rcfufcn  tlje  fSonep,  anD  ail  tbc  p^ecenents  of  Cen=  wherc'it  is 
ters  are  of  a  &m\  certain  ^  anu  tljc  15ook  citeti  of  44  E.  3.  ^£^"h/° 
14.  is  not  aijainft  me,  fo?  tljnt  is  no  mo?c  tljan  tlje  Jlfue  he%cndercd 
map  be  tal^cn  on  tlje  ^unicicncp  of  tljc  9men5S*  fuffidcnt  a. 

Squibb:  Cljc  CcnUcc  Of  fufficicnt  amentis  luasi  tuell 
enoufflj,  anti  tljat  proper  JKiiz  toas  tljc  €)Utliciencp  of  tlje 
^mentis ;  ann  if  not,  'tiuas  but  a  2:)efault  in  ir02m,  toljicl} 
is  aioeu  bp  a  ijfneral  Demurrer  ^  as  if  31  plean  mp  felf  to  be 
Coufut  anu  5)eir,  anD  no  not  fijein  boto;  tijis  is  baD  on  S^pe 
cial  K)emurrer  j  but  if  pou  bemur  generallp,  'tis  aibcD,  anD 
tlje  Court  m  ijom,  tgat  Ccnbjing  fufUcicnt  amenns  is 

enougb. 
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cncuglj,  afcei-ti^inino;  tlje  fame,  ann  tfte  p?opct  Jjffuc  ijj, 
Sufficient,  0?  Bot  fufficient : 

anti  Holt  €♦  3!*  faiti,  'tU)n0  neDct  nccelfarp  to  pleaD  iii 
certain  tlje  "Bum  tenUercD,  unlefjs  tlje  !Lci?ti  rscmanns  too 
mucij;  fo2  iuljen  tlje  iLo?ii  Oemanti0  fo  nuicl),  tfjen  tlje 
€)i«nec  fljall  tcnQec  fa  muclj,  nno  toljicD  of  tljem  id  fufiicicnt 
to  tljc  3ur))  is  a  flDueftion  -,  but  tlje  ©toner  nuift  in  fuclj 
Cafe  fet  foitlj  a  eum  certain  5  fo?  tljo'  tge  iLo?n  ticmantiss 
too  uuiclj,  pet  Ije  map  Ueep  tlje  ^Cffrap  luitit  tlic  £)toncr  Does 
tcnoer  fufficient  amenns*  i  Roll.  879.  5-  &P  Tanficld  €♦  J* 
XHit  in  tl)i£S  Cafe  tlje  piaintiff'is  Eeplication  tiocs  tiettrop 
Ijis  asion^  becaufe  fira  Ije  brings  Crcfpafss  fo?  Iji0  Cafeing 
m  €ilrap  -,  anD  tljen  in  Ijijs  Eeplication  Ije  toes  not  fet 
foitlj,  tljat  (je  tiiD  proclaim  Ijim ;  ann  it  Does  alfo  tljere  ap^ 
peW,  tljat  It  toas  mo?e  tljan  a  l^eac  ann  Dap  after  tljc  Ca- 
Uinij  Ijim  as  an  eSffrap  -,  tljat  tfje  Defendant,  as  ©toner, 
tooli  Ijim  atoap;  noto  after  tlje  ^ear  ann  tlje  Dap,  tljc 
I02D  Ijan  tljc  abfoliitc  p^opertp  in  Ijim,  toljicfj  is  mucl)  a 
greater  p?opertp  tljan  a  lojn  Ijas  in  an  €firapi  ann  if  pcu 
no  firft  neclare  fo?  Ijim  as  an  Cllrap,  ann  in  pour  Eeplica- 
tion fljeto  tlje  p?opertP  toas  abfolute  in  pcu,  tljat  is  ban ; 
tljcn  if  pou  no  not  fljeto  tljat  tljis  Cftrap  tons  p?oclaimcn 
tlje  nert  iparfcct=nap  after  tlje  fame  toas  founn,  at  tlje  nert 
v^arfeet=Coton,  pou  Ijaije  no  P?opertp  in  tlje  Cftrap  -,  ann 
fo  pour  aaion  fails  tljerein  alfo  -,  fo?  pou  muff,  to  juffifP 
pour  felf,  fljeto  tljat  pou  nin  toljat  t&e  Lato  requiren  of  pou, 
to  ffine  pou  tljis  Citle ;  to  toljiclj  Powell  ajjreen. 

Holt  C*  %  3f  tlje  Ctoner  of  an  Cffrap  comes  to  tlje 
lo?n  ann  iDemanns  ijis  OSeaff,  tlje  !Lo?n  is  not  cbligen  to 
giue  it  Ijim  immeniatel)),  until  f\t  is  fatisficn  bp  tlje 
©toner's  Defcription  of  tlje  {?©arfes,  tljat  Ijc  is  tlje  ©toner's, 
ann  toljen  Ije  is  fatisficn  tljerein,  tljen  it's  P?oper  fo?  tlje 
lo?n  to  maUc  Ijis  Demann  -,  ann  if  it  be  tlje  ©toner's,  Ije 
is  to  tenner  a  Bum  certain ;  ann  fo  it  muff  be  pleancn^  but 
'tis  not  necefl"arp  in  tljis  Cafe* 

■Clje  ©toner  of  an  Cffrap  cannot  reafonablp  fenoto  tol)at 
$lmenns  are  fuffictent;  fo?  toljici)  Eeafon  tlje  £o?n  is  to 
malic  Ijis  r^emann  -,  but  toljere  Cattle  are  tafeen  DamaQ;e= 
feafant,  tlje  ©toner  is  at  Ijis  Peril  to  bnoto  toljat  Damaue 
tbe  Cattle  Ijaije  none,  ann  is  to  maUe  a  Cenner  of  fufficient 
amenns ;  ann  Ije,  tljat  noes  tafee  tlje  Cattle  in  fuclj  Cafe, 
ncen  not  make  anp  SDemann.  Bo  in  tljis  Cafe,  fo?  all  tljefc 
Eeafons,  tl)e  Court  gaue  aunument  foj.tlje  Defennant* 

T  Turner 
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Turner  'uerfm  Beale.     Pafch.  5  Ann. 

IN  Afllimpfit  tfjC  Defendant  cognovit  aaionenii  but  lit  ^Ht     C  43-  } 
Of  Cmutiou  n£S  to  f)i0  Pcrfon,  apparel,  &c.  pleaocn  ^^*"'''"' 
2  &  3  Ann.  c.  1 6.  auti  tijat  l)t  \m$  a  l^jifoncr  in  tljc  Mar- 

llialfea,  aitli  tiel  jour  &  ann.  debito  mode  DlfCfjarffCU  Iw  tfjC 
JUfticeSi  at  fuel)  a  €)CfliOnS  juxta  formam  Statuti.     Co  tljisi 

it  luagi  tiemurreti,  ann  infiftet!,  tljat  it  DID  not  appear  tljat 
Ije  pctitioneD;  anD  tfjc  DcfcuDant  outjljt  to  fljcio  fjis  £iuali--  ^  saik.  jo*?. 
ficatione,  anD  it  ouijljt  not  to  lic  put  upon  tlje  Plaintiff,  to  i  saik.54j. 
fl)eU)  tljat  Ije  tuas  not  qualifp'D.  ^h  Eyre  contra  urg'D,  ^°'^-  ^""^^^ 
Cljat  all  iuasi  aiDCD  bp  juxta  formam  Statuti.  Vide  1  Cro.314.  Mod.Cafes 
2  Cro.  609.  301- 

Holt  C»  %  CDe  €)CflTon6  cannot  intetmeDDlc  but  upon 
application*  g^ou  mull  fljetu  tljnt  pour  Difcljarp  tuajs  rc= 
0ular,  auD  not  Deficient  i  tbe  l^laintiff  i0  a  @)tcanQ;er,  anD 
'ti0  not  to  come  on  Ijis  €)iDe» 

3!uDQ;mcnt  fo?  tlje  plaintiff* 

Norris  ^erftds  Ware.     Trin.  5  Ann. 

EEro?  of  a  JuDijment  in  Crefpafs  in  C  B.  hp  Default ;    ( 44  J 
t&e  Plaintiff  gaue  a  SLetter  of  Licenfc  unDer  Ijis  ^eal  fer"!"  ,a 
to  tljc  notn  DefciiDnnt,  anD  after  tljat  Ijc  rjot  tlje  faiD  Let-  ken  between 
ter  of  ILiccnfe,  anD  fa?oKe  off  tlje  Seal,  fo?  iuljiclj  tlje  De-  '^  D?e'd"^and 
fenDant  b^ougljt  Ijijs  aaion  of  Crefpafs  in  C  B.  anD  De-  o„ « ujed" 
clare0,  tljat  tlje  DefcnDant  quoddam  faftum  of  tlje  tljen 
paintiff,  iigiilo  of  tl)c  tften  DefenDant  ligillar.  tooU  anD 
b?ol^c  off  tlje  €)eal,  anD  taD  JuDijment  tljerc  bp  Default; 
anD  a  Qllrit  of  €tm,  tljat  tlje  plaintiff  DiD  not  fet  fojtlj 
tbe  Date  of  tl)c  faiD  DeeD  0?  letter  of  licenfe,  no?  luljcre 
it  mas  maDe  -,  but. 

Holt  C  J.  faiD,  Cljat  tuas  not  material ;  fo?  if  it  toas  a 
JLiCenfe  from  tlje  firff  of  January  to  tljc  firft  of  June,  anD 
tljat  Ije  toasj  arreffeD  in  tljat  €ime,  tlje  asion  lieis ;  anD 
tljat  map  be  b?ouffOt  after  tljat  €ime  on  tlje  letter  of  tU 
cenfc;  anD  a^  to  tlje  place  lubere,  'tijs  not  material,  fo?  if 
tljere  tuas  fuclj  a  DeeD  at  all,  'tis  fufficient ;  but  tlje  Doubt 
Uiag,  Ijolu  it  coulD  be  tlje  Fadum  0?  tlje  DeeD  of  tl)e  tljen 
Plaintiff,  beinij  fcaleD  anD  DcliDcreD  bp  tlje  tljen  DefenDant; 
'ti0  true  'ti0  lji0  a:aJritin0,  auD  ije  IjaD  a  p?opcrtp  tljerein 

7E  ^)> 
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bp  tDc  Delitjcvp,  nuD  miijljt  b?ino:  Crefpafs*    Mt  Ml  con= 

fiDCt;  Sc  adjornattir. 

Sit  nuotijcc  Dnj>  t!je  Court  afficmeU  t^e  Slutiffment* 
Holt  €♦  %  tijoucljt,  tJjat  if  t(je  iDcfennant  OaD  tiemur-- 
rcH  fpcciallp  upon  tljc  Declaration,  it  niiiyijt  be  fo?  Ijim^ 
became  at  icaft'tiis  not  formal;  but  it  cannot  be  €rro?i 
fo?  in  Ctutl)  'ti0  tlje  DeeD  of  tlje  Plaintiff  in  Point  of 
:jntereff,  tijo'  in  point  of  Men  'tio  tljc  Dceti  of  tlje  3De= 
fenUant ;  it  Charta  IjaD  been  initeati  of  Fadum,  it  IjaO  httw 
better;  *anti  tlje  Court  Ijeia  'ttuas  not  neceffarp  to  fct  fo?tl) 
tfjc  Date  of  tlje  DecD,  tuljen  I'ou  Declare  of  a  Vctr^.  0^ 
tljcrtoife  tljep  Ijein,  tuljen  j^ou  Declare  upon  a  DceD  -,  antt 
to  a  Difference;  fo?  l)ere  Ije  onip  Defcribesi  tl)e  DeeD* 

Turner  ^erjus  Beale.     Mich.  5  Ann. 

C  45. )    F\€bt ;  tlje  Defendant  pleaD0,  tljat  Ije  tcac,  hp  tlje  late 
picVonT'^  JLJ'  aa  fo?  tlje  llclief  of  poo?  Debtors,  debito  modo  ac- 

Sta'^tutc  for    quictatus  juxta  formam  c)iifdem  Statuti ;  tO  tu^iclj  PlCa  tljcrc 

difcharging   ^ufiQ  fl  Deitiurrer* 

Deb'ors"'to  i^^e  fo?  tlje  Defcutant  argueD,  tlje  piea  tuag  gooD,  asf 
plead  he  was  in  johnfon'0  Cafc*  2  Cro.  609.  ^u  3nnljGlDf  r  teas  iiiDiaeo 
fc'irtr'^°  4  H.  4.  fo?  felling  200  'Bufljelsi  of  €)at£$  fo?  12I.  at  8d.  per 

^^q"'«    "«    15ufljel  contra  formam  Statuti,  &c.   auD  DOCJS   nOt  faj)   Ulljat 

tlje  common  W^t  tua0  bp  tl)e  €>tatute;  anD  tljiig  Ci:ception 
tnas  oDer=ruleD» 
Holt  c*  31.  OBut  'ti0  fain  after,  in  tljat  Cafe,  Mjat  tljc 

common  P?ice  tuaS,  pro  quolibet  modio. 

Eyre :  Cljis  i0  after  a  general  Demurrer,  anD  is  tut  a 
jFault  in  iFo?m.  i  Lev.  190,194-  ^nD  tljere  ijs  a  Cafe  in 
point,  I  Ventr.  356, 357.  auD  'ti0  lifee  tlje  ConDition  of  a 
"Bonn  fo?  papment  of  ^onep  at  a  Dap  anD  Place ;  anD 

tlje  Defendant  pleaDjS  Papment  fecundum  formam  &  cftcaum  i 

tljie  ts  turn  enouglj  on  a  general  Demurrer,  tijo'  baD  on  a 
fpccial  Demurrer*  3  Lev.  245. 

Holt  C.  3^,  agreeo,  €!jat  tlje  laff  Cafe  toajs  gooD  laui ; 
but  tlje  Cafe  i  Ventr.  356.  31  neber  biD  like,  toljicb  3i  re- 
member berp  toell ;  fo?  pou  are  p?ibp  to  pour  Difcljarge, 
anD  fljoulD  tljerefo?e  pleaD  it ;  no?  i^  it  lifee  tbe  Cafes  i  Lev. 
190, 194.  cailjerc  ifaultg  of  ifo?m  arc  cureD  t^  general 
Demurrer* 

JuDgment  fo?  t^e  Plaintiff, 

I  Willet 
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Willet  ^erfos  Waxcomb.     Mich.  5  Ann. 

COtjennttt;  nnu  affigncri  fo?  X?eactj,  tljnt  tljc  tti^a  tiiD    C  46-  ) 
not  pap  f)ifj  Edit;  niiD  tljc  Dcfcntiant  pIcancD  Riens  ^'J"",;^;'',''^^ 
arrear;  auD  'JfTuc  tuaei  joiitcti,  aiiD  founti  fa?  tijc  Plaintiff;  vc/or  given 
ann  'ttuas  nioljen  in  artcff  of  JiiHrymcnt,  tljdt  tOc  plaintiff  ^-^  Eviacnce 
ija^  not  in  W  Count  intitlcn  Ijimfcff  to  tfjc  Rent ;  fo?  Dc  °mcnl'd  by" 
Hoes  not  fap  tljat  (jiei  ^anccfro?  nicn  fcifcD  of  tIjc  Eentrfion,  verdia. 
no?  tljat  tlje  plaintiff  tuas  feifetJ  of  tfjc  Ectjcrfiou  0?  Ecnt; 
but  Salkcld  faiD,  tljat  tijis?  Uiafi  IjclpcD  bv  tfjc  ClerOiS;  tax 
tije  SDcfennant  aDmit^  bv  tljiss  pica,  tfjat  tIjc  Rcuctfioii 
an0  tljc  Ecnt  luas  in  tlje  plaintiff* 

Holt  C*  3!»  eilljatcDct  i0  to  be  ijiucn  in  €biticnce  on 
tijnt  31tuc  bp  tIjc  paintiff,  is  in  fuclj  Cafe  IjelpeO  hv  tljc 
ClcrtiiS,  but  on  Riens  arrear  notljinff  i0  to  bt  ffibcu  in  €= 
Dinencc,  but  paument,  c?  i^ot  payment;  but  Ijcce  tlje 
P?oof  lies  on  tljc  IDcfenDant,  CBJietbct  fjc  pain,  0?  not; 
if  in  tljis  Cafe  tljc  Eci^crfion  Ijati  hm\  in  finotljct,  it  nuift 
Ijabc  been  plcatspti ;  fo  tljc  (Ilcrtiict  tiocs  not  maftc  tljc  ^c= 
clacation  better  in  anp  Cafe,  but  iubece  tljc  plaintiff  is  to 
gitjc  tljc  CTQattec  in  €tJit5cncc,  anD  ^lant  of  fuclj  S^attct  in 
tljc  SDcclatation  is  aincD;  as  fo?  Ijis  aumittancc,  tljerc's  no 
mo?e  a&mittcti  tljan  pout  Dcclauation,  anQ  tljat  is  baU ; 
ann  if  tljis  Ijau  been  an  aaion  of  Debt  fo?  tljc  Eent,  it  Ijau 
been  tDc  fame* 

Powell  :    Jf  Riens   arrear   luaS  pfCaBCtl,  tljC  DcfCUtJaut 

migljt  \si^c  in  €bincncc,  tljc  Ecnt^nap  loas  not  incurcc5. 

Adjornatur. 

Woodrington  ^erfMs  Deverill.     Hill.  5  Ann. 

AjFtcrUiarnS  Hill.  5  Ann.  inter  Woodrington  anti  Deveril!.     C  47-  ) 
3in  Debt  on  a  X^onB,  tljc  fame  Cafe  IjappeneO  as  be=  ^J^^^-  ^"' 
fo?C;  fee  Turner  bctfus  Bealcj  anH  tljcu  tljc  laft  Cafc  was 
i'ememb?eti ;  anD  toitljout  p?ctenliin!j  to  maUc  pbD  tljcpien 
!tt  if 02m,  tlje  €)tat*  4  &  5  Ann.  c.  16.  tuas  infiacn  on,  viz. 
C^at  JurJijmcnt  fljall  be  gibcn  as  tlje  Eigljt  appears,  &c. 

Powell  %  faiD,  Cljat  ^la  Did  not  Ijelp  ^ubffancc;  tljat 
if  tljis  €)0?t  of  plcaDino:  be  jjooD,  tljc  Court  can  ncDcr 
knolu  toljcn  particular  JiurisDiSions  aa  tuitlj  auti^o?itp,  0? 
not. 

Qiiod 
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Quod  Holt  €♦  31*  conceffit,  fapinff,  Cf)i0  Cjcpofition  toais 
to  taUe  tlje  paitp'si  3iffue  fwnt  Ijim* 

Willet  verfus  >■ Mich.  7  Ann. 

( 48- )  IB  an  aaion  of  €oi3cnant  hm^U  lip  tlje  eon,  upon  tlje 
1  Demifc  of  tlje  jfatljct,  foi  Eent;  Ije  ncclaces  quod  cum 
demifit,  tuit!jout  alletJjjing  tijat  W  jfatljet  toajs  feifcD  of  anj» 

€ffate*     Clje  SDefenHant  pleaUEH  Riens  m  arrear ;  a!'!!  aftec 

n  aa-nia  fo?  tbc  plaintiff,  it  m$  moucD  in  Slricft  of  3iuOff-' 
nicnt. 

Holt  C«  J.  Jf  a  $^an  intitlctO  Ijimfclf  to  Ijauc  an  ac- 
tion ass  ^eit  to  ijijs  jfatljcr,  fje  muft  fljctu  tfjat  iji^  JFatfjct 
Ijati  fomc  Cftate* 

Clje  DefCnnant'S  pea  is  not  JJOOU,  to  faj>  nothing  in  ar- 
rear J  but  Ije  ousljt  to  anfUJEc  tljc  fpccial  ^attet  ailetnjen, 
nfi  to  plead  Payment,  tfjiiEi  tcinff  ill  Couenaut*  OBut  it  is 
goon  in  an  auoto??*  ^ut  in  an  auoti)?p  fo?  a  Ecnt-- 
Cljarge  it  is  UoiibtfiiL 

Powell  3!.  '^W  i!3  tljc  common  jro?m  of  a  Declaration, 
to  fap,  Quod  cum  demifit.  Xut  tuften  pou  atc  to  intitle  pouc 
felf  to  tije  Eeijerfion,  pou  muff  (i)euj  tlje  Jfatljet  teas  feifeo* 

If  pou  ^an  fet  fo?tlj  an  Cftatc  tail,  it  Ijan  been  tueil ; 

tljc  2)efenliant  ijaS  plcaUeD  Riens  in  arrear,  iuljiclj  is  a 
ftcanp  pifa ;  but  tlje  3!Utj>  Ijauc  founn  tljat  Ije  tnas  in 
arcear* 

Holt  C*  %  oaijete  tlje  Demifc  is  Ijis  oton,  Ijc  nceti  not 
fet  fo?tl)  any  €itle*  'But  toljere  it  is  anotljet's,  anb  Ije 
b?in0S  Ijis  aaion,  anb  be  intitletlj  bimfelf  unbet  tlje  otljer, 
be  muft  fet  fo?tb  W  Citle* 

Roberts  and  Morgan.     Trin.  8  Ann. 

C  49- )  nPEefpafs  fo?  'B?eaKinn;  anb  Cnttinry  tbe  pinintiff^s 
-L  Clofe  anb  tteabing  tlje  ©?afs,  anb  otljec  Ctefpaffes 
fo?  Cntrino:  anb  Confumino:  tlje  <^?afs  toitb  SOttw,  @>ljtep 
anb  CoU)S*  €lje  Defenbant  juffifies,  tljat  tlje  Duke  of  Bed- 
ford is  feifeb  in  lee  of  tbe  #ano?  of,  &c.  anb  fo  lapetlj  a 
p?eCctiption  fo?  a  dlap  obet  tlje  Clofe :  €0  tljis  tbe  jplain^ 
tiff  bemurteb*  ^?*  Raymond :  ©uc  €]tception  is,  tljat 
tlje  pica  pleabeb  in  'Bat  is  to  tbe  mbole,  anb  tbere  is  no 
Juftification  fo?  tbeOren,  @5beep,anbCotus.  mjc  p?cfcrip= 
tion  pes  to  tlje  mM^i  but  tljat  tlje  Defenbant  boes  not 
I  anftucr 
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anftncc  tlje  partp  ns  to  t!je  ©;ccn,  &c.    2  Vent,  193.  john- 

fon  iJCcfllS  Adams.  5  Mod.  77.    Eyre  Ijei'f*  Glofan,  Cart.  51. 

Per  Holt  C«  31*  &  Cur':  3;utiptcnt  fo?  tlje  pjaintiff,  ht^ 
caufe  tlje  Dcfciitiant  m  not  anflucr  to  tfje  Uiljolc  Crcfpafs* 


Pledge  and  Bailment. 

Anonymus.     Pafeh.  5  W.  &  M. 

If  a  19aU)n-b?ofeet  rrfufcis,  upon  Ccimet  of  tlje  ^omv,  *  saik.  5:2^ 
to  teocliijec  t(je  (jjoori^  plcogeu,  Ije  map  be  imim*  ^'^' 
Per  Holt  €*  J»  auD  Eyre  J. 
Cije  patuncc  fjatf)  a  p?opmp;  j>ct  if  tfje  pattin  be  Lk.Rcp.jjz. 
fomctubat  tbat  mi  be  tJje  Olo^fe  fo?  mearinff,  as  ^lotbes,  ^'=^*-  ^'• 
&c.  tbe  paiunee  cannot  ufe  iu    IBut  if  it  be  fomctoljat  tbat  4  co.  52, 58. 
toiU  not  be  tbe  iDO?fe  fo?  Clleatiniy,  &c.  as  3mm,  &c.  yoiv^','-?' 
tbe  pabjnce  map  iifetbrm,  at  peril-,  fo?  if  be  i0  robbcn  in  owen  Al 
CBeacino;  tbcm,  be  10  anftnerable,  becanfe  tbe  ^Ifinsj  occa=  ^  ^ro.  2:4. 
fionetJ  tbe  lofs*    Vide  Owen  423.    'But  if  tbe  pauin  i$ 
laia  up,  ann  tbe  J^atunce  i0  robbco,  be  is  not  anftuecable* 


8. 


Jt  tbe  Pamn  be  a  €otu  o?  a  53o?fe,  tbe  pauince  map  4  co.  5s 
milk  tbe  €oiu,  0?  riDe  m  lpo?fe,  in  Eecompenee  of  tbe  S'YiV^s'o 
l^eepinn:.  ' 

If  a  Cretiito?  talies  a  patnn,  be  is  to  reffcze  it  upon  pap= 
ment  of  tbe  Debt;  but  if  bis  Care  in  feeepinn;  it  be  eraa, 
anti  tbe  paion  is  loff,  be  fijall  be  crcnfcn*  ann  if  it  be  loft, 
tbe  paiunee  mi)  fiill  bi0  Eemcbp  foi  tbe  (^onep  auainlt 
tbe  paiuner* 

3if  a  i5aii}n  tbcrefo?e  be  loft  before  Rentier,  tbe  patnnee 
is  not  liable,  unlcfs  tbete  be  Default  in  bim^  but  if  aftec 
Cenbcc  be  liceps   tljt  (Sootis,  ann  tljvj  are  ffoln,   tbe  Lit.Rep.55^- 
patDuec  muft  anftDcr*  Per  Holt  €*  %  m  tbe  Cafe  of  Coggs  °«^"  '''^• 

anO  Bernard,   Trin.  2  Ann.  B.  R. 
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The  King  "vcrfus  Fairfax  &  aP.     Mich.  I  W.  5c  M; 

( I- )  A  ^  ^^^^^  °^  tiii'iicts  maUc  nt  tijc  €luartcr-S<c(v 
3  Mod. 269,  /^  fmng  of  G.  iuas  rcuiouen  into  tl)is  Court,  coii^ 
S70, 171.      /~'\     fii-mdig  anot()ct  D?tict:  cf  tljc  liufiices  tljerc,  fo| 

placing  a  pco?  05o|»  out  an  ^Ipp^^cnticc  in  ^uf^ 
bant!?p:  anli  it  mag  moUeD  tijat  it  migljt  tJcqunfljeO;  fo? 
tijc  Jiifti'ces  Ijati  no  Potuct  giuen  tljcm  bp  t\)c  %tm\tes  to 
compel  a  ^m  to  tafee  fuel)  apprentice*   i5p  43  Eliz.  tlje 
CljutcljUjartiens  are  inipotoer'u  to  raife  e^om^  to  buiD  poo? 
€ljilt)?en  to  €:rane0  5  anU  if  tljep  couin  obliije  Perfons  to 
taike  tljem,  tti&at  Occafion  luag  tl)ere  fo?  rnifinij  ^oncp  to 
place  tljem  outi'  9nti  Ijere  tlje  €)?5er  tiotlj  not  mention^ 
tljat  tije  Partp,  to  toljom  tijisi  poo?  Xop  m$  tiounn,  Hid  oc- 
cupy unv  lanD  in  Cillage,  fo?  fo  it  ougljt  to  be;  otljerinife 
tlje  ©be'rfecrg  map  binB  Ijim  to  a  ^erdjant,  0?  an  s3tto?= 
hep,  &c.  uiljerebj)  SDifeafcis  mig&t  be  b^ougljt  into  lami= 
lieis,  anD  a  ^an  inoulD  Ijaue  no  ^ecuritp  fo?  Iji0  <Soo50  0? 
Si^onep. 
43  El.  c.  %.      Co  tlji0  it  mn  anftoer'n,  tljat  bp  tlje  €)tatute  43  Eifz. 
Dait.  114.     jijg  3:iifiiccg  uinp  place  out  pooi  Cbiic^cn  feljerc  tljep  fee  it 
conbenient;   anB  fince  tlje  :ju(tice0  of  Peace  Ijabe  fucti 
Polcer,  'tis  no  ffibjeSion  to  fap,  tljere  map  be  an  Jnconbe- 
nicnce  in  tlje  Crercife  of  it,  bj>  placinfj  fo?tlj  C|)ilti?cn  to 
improper  perfonis ;  fo?  if  tljat  be  Cone,  tlje  partp  Ijatlj  a 
proper  EcmeDp  bp  eilap  of  Slppeal  to  tljc  Cluartcr-€)cn 
lion0  J  9nti  tlj?ee  3iu5p0  tnere  of  ©pinion,  tljat  tljc  3u^u 
CCS  6aU  fuclj  a  potoer ;  anu  tljerefo?e  tljep  Ijcin  tlje  ©?liet 
lljoulo  be  afRrmeo. 

Holt  C.  3!*  3  am  of  a  different  ©pinion ;  bctc  t^e  @ta= 
tute  means  fometbino:,  tnljen  it  faps,  Cljat  a  €>tocIi  fijall 
be  raifen  \)^  Catinff  eberp  Jnbabitant,  &c.  fo?  putting  out 
poo?  (2ibilD?en  apprentices :  ^nti  tljere  are  no  compulfo?p 
ffiao?Tis  in  tbe  statute  fo?  tljat  purpofe,  no?  anp  tDblc^ 
oblige  a  Rafter  to  tafee  an  apprentice ;  anD  toitljout  tobiclj 
tbe  Suffices  babe  not  poiuer  to  compel  anp  ^an  to  tafec  a 
sid.  29.  poo?  TSop,  fo?  pofliblp  fuel)  map  be  a  Cbief,  0?  ®pp  in  tlje 
jTamilp*  OBut  becaufe  bere  is  an  apparent  jfault  in  tbe 
flDjUer,  fo?  tbat  tbe  statute  W  entrulien  tbe  Cl)urcb=toar= 
2  Hens 
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liens  antJ  ©^erfccrs  of  tfje  poo?,  tuitfj  tfje  Mtnt  of  ttno  3ix-- 
fticciS,  to  binn  apprentices,  &c.  anu  tfjc  Cljurclj^UiarUensf 
are  not  mentioned  in  t^i's  Cnfc: 
Cljetefoje  tf)is  2)?tiei:  ttas  quafljCDt 

Walton  ^erfus  Spark.     Pafch.  7  W.  3. 

DEBT  upon  a  Bond, coniiitioneti  to  fatie  a  I3atifl)  (jarm-     ( 2.  > 
lcf0  from  John  Goilin,  ijis  oaifc  ano  €l)ilti?en.  Clje  com.  310, 
DefcnDant  pleaUeD,  tfjat  tf)c  pariflj  mas  not  tiamnificD,  5" 
&c.    CIjc  IpIafntifE  replies,  tfjat  Jofeph  Gollin  (S)on  of  tlje 
fain  John)  became  Poo?,  anti  tfjat  ttno  Jullices  mane  an 
£)2ricr,  tijat  tfje  parift)  fliouio  pap  2  s.  per  mttlx  fo?  t^e 
Maintenance  of  Jofeph,  fjis  OLUfc  ann  CftiHi?cn,  anti  bp 
Clirtue  tijcreof  tlje  iDberfcer,  i4Septemb.  &c.  paiu  as.  fo"? 
one  ^Uefe  tlien  pait,  anu  tljat  8  d.  part  thereof,  toas  foi 
tf)e  ^Maintenance  of  Jofeph.    Cije  Defendant  rejoins,  tbat 
Jofeph  toas  able  to  maintain  Ijimfelf,  abfqj  hoc,  tljat  8  d.  majs 
pain  fo?  tlje  Maintenance  of  Jofeph.  etc  plaintiff  nemiirS; 
anti  it  mas  rcfolben  bp  tfje  Court, 

I.  Cijat  tbis  Craberfc  tuas  immaterial;  fo?  a  Craberfc 
fljouin  be  aluiaps  of  fucb  Part,  as,  if  founu  fo?  tlje  Defen-- 
nant,  toouItJ  neftrop  tbe  plaintiff's  aaion.  Vaugh.  8.  ^ere 
tbe  CBife  ann  Cljilb^cn  of  Jofeph  are  part  of  Ijis  Jfamilp, 
anti  Eelief  fo?  tbcm  is  fo?  Ijim* 

Holt  €♦  J*  faiti,  Cbat  if  a  99an  marries  a  (S^antimotOer 
toitlj  iuljom  be  batb  anp  Cffate,  anb  fljc  bies,  be  muft  main= 
tain  tbe  <S?anbcbilb?cn,  tbo'  tbe  Eelation  be  betetmineb* 

(Hibereas  it  tons  obicsteb,  Cbat  tbe  Jiiftices  tDoulb  not 
mafee  fucb  ©|ber  fo?  pnpment  of  a  certain  %m\  iuecfelp, 
tbe  Court  feem'b  to  be  of  tbe  fame  Opinion ;  but  faib,  tbep 

bo  it  all  Ober  England ;  &  Communis  Error  facit  jus.     TSut 

bobjfocber,  tbat  is  not  nob)  tbe  Slueftions  fo?  if  tbe  parifl) 
paib  it,  It  is  a  pob  'B?eacb ;  anb  tbcn  tlje  'B?eacb  beinij 
luell  afiiijneb,  tbe  abetment  of  tbe  8  d.  {)ii\}it\)  m  tbe  SDe- 
fcnbnnt  cut  of  tlje  eilap)  is  £>urplufajje  anb  JI5ujjation* 

Judicium  pro  Qiier\ 
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T^e  Inhabitants  of  Trowbridge  verfus    Weflon. 

Mich.  8  W.  5. 

(3)     C^^  93otion  to  qitafb  an  ©?ticr  of  ttoo  Jufticcis,  fo?  rt- 

a  saik.  475.  \_J  moning  a  poo?  perfoUj  it  not  nuercfno:,  but  reciting 

'*''*'  onip  tfjat  tljep  lucre  creDibl^  infcjmeti  it  tons  tfje  T^Utz  of 

1)10  laft  legal  @)ettlement ;  fo?  tljig  ©mfflion  it  tons  qunltjerij 

Comb.  4' 3-   cije  statute  fap0,  tije  poo?  Perfon  fljaU  be  rcmol'eo  to  tJje 

5  Mod.  537.  ■p^if idj  iuijcre  \yz  uiajs  (aft  leffallp  fettien ;  ann  it  Ijajs  been 

IjelD,  tijat  legal  g>ettlement,  anti  lad  legal  Settlement  are 

tlje  fame  Cljing,  becaufe  bp  euerp  neui  Settlement  tl)c 

Piecetient  \$  uifcljargeti*    05})  Holt  C«  J* 

anti  if  one  of  tlje  Jiiflicejci  be  not  of  tlje  Quorum,  it  iis 
Caufe  fo?  aimfljing  fuel)  0?tier;  fo?  tW  leing  a  fpecial 
<aiitl)o?itp  bp  Statute,  it  mud  appear  to  \it  puriueu* 

Between    the    Parijh    of    Ryflip    and    Hen  don. 
Hill.  8.  and  Mich.  10  W.  3. 

C  4- )  /^^©unfel  moijen  to  quafl)  an  ©?lier  of  tlje  Sefljon^,  toljic^ 
5Mod.4i<J,  \^^  ^aai5  mane  fo?  tlje  Ecmoual  of  a  poo?  Si^an  from 
*'^''^'^"  Ryflip  to  Hendon;  toljo  l)ali  been  befo?e  remoueti  from  an- 
otljer  jparifi),  anO  teas  afteriDarniS  on  an  Sippeal  fent  bacfe 
again :  'Ctoa^  infifiet),  tljat  tlje  ©?rjer,  bp  tuljicl)  Ije  tua0 
remotieo  to  Hcndon,  U)a0  not  goon ;  fo?  tlje  Statute  1 3  & 
14  Car.  2.  gi\3e0  an  ^utljo?itp  to  fenn  poo?  }perfcn0  to  tlj? 
piuce  of  tljeir  lalt  legal  Settlement ;  ano  tljerefo?e  tlje  Ju- 
(tice0  at  tljeir  SeiVions  Ija^ing  once  fettleD  tlji0  perfon  at 
RyGip,  anti  fo  e;cecuteD  tljeir  ^utljo?itp,  Ije  i0  not  to  be  rc= 
moijen  after  it* 

Holt  C*  31*  ^Ijere  tlje  31uffice0  of  peace  no  giije  a  fpe= 
cial  Keafon  fo?  tljeir  Settlement,  ann  tlje  donclfifion  UJljiclj 
tljep  mafee  in  point  of  JLato  mill  not  toarrant  tlje  lS>?e= 
miffes,  ti)ere  toe  toill  re8ifp  tljeir  3!ungment:  OBut  if  tljep 
Ijatje  gitjen  no  Eeafon  at  all,  tljen  toe  toill  not  rauel  into 
tlje  jf as*  ann  Ijere  it  appears,  tljat  tlje  Perfon  Ijan  a  Iree- 
|)oin  at  Hendon,  toljiclj  nefcencen  to  Ijim ;  noto  if  t&i0  ^an 
map  go  ann  litie  tljere  fo?tp  Daj^g,  a0  certainlp  Ije  map,  te 
fljaii  not  be  nifturben ;  ann  tljo'  tbe  3!uftice0  no  anjungc  tlji0 
not  to  be  a  Settlement,  pet  toe  netermine  it  otljertoife  ac- 
co?ning  to  Lato :  3lnneen  it  i0  fain,  tljat  tlje  ^udicegi  of 
peace  ijatje  anjungen  tlje  fatter  upon  an  Appeal  bettoeen 
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Ryllip  ant!  Hendon,  ailH  tIjiS  id  CCttCluflUei    fO?  lU  cannot  ^,^°^;7'- 

fiijfjft)  tijcir  J:urs0airnt,  tW  it  be  illegal  toe  cannot  co^ceft  ,s°  '"'*'^'' 
tfjcnrin  jTaa,  of  toljicl)  tljcp  arc  JuUges.  ^  s^ik  524. 

9uti  tf)c  Chief  juftice  ijcfii,  tfjat  JjatiinK  Lant!  in  a  pa-- 
rfflj  uiili  not  mai^c  a  €^miement;  but  liuinsj  in  tfje  parid] 
iuijcrc  one  ijajs  lanB,  Uiiii  pin  a  Settlement,  toitfjoiit  il5a= 
tice  i  fo?  tl)e  ^S  of  pra-iiament  neuer  meant  to  baniflj  (|9en  ^^^  9  Geo.  i. 
from  tJje  Cniopment  of  tljcir  oiini  Lantis,  ann  tDc  Lniu "  ^' 
tafeed  ?3cticc  of  Jfrccljoicer^,  as  tljofc  tijat  tijufe  %,embcr??' 
of  iparliament,  &c. 

T/7^  Inhabitants   of  Dimchurch  md  Eaikhurch. 

Hill.  9  W.  3. 

AB  Ojner  matsc  at  tl)C  Cluartev-gfefiions  fct  fo2tlj,  (5) 
Cbat  luljereac  tijc  pariOj  of  D.  mad  ober^burBenen  ^s!'"'-'**'°' 
luitlj  pooj,  ano  tljc  't3arinj  of  E.  Ijati  no  poo? ;  tDercfo?e 
it  tunS)  o^beren,  tljat  tlje  l^arifl)  of  D.  fljoulb  be  anncceb  to 
£.  anb  tbe  (Pccupierd  of  lanb  tijere  njoulb  contribute  20 1. 
per  Annum  to  D.  m  loun;  as  tbat  lua.d  obcr=butcen'b  luitlj 
itd  Poo?,  anb  E.  bnb  none. 

Holt  C.  J.  Cljere  are  tluo  mtin  bp  tlje  Statute  43  E- 
liz.  to  mafee  one  pariib  contributarp  to  tbe  ]po(M  of  anotijer, 
viz.  eitijer  tbe  Jufticed  map  tat  pa'rticular  peifond  in  3iD 
to  tbat  pariflj,  Mihiil)  cannot  reliebc  its  olun  poo?  %  0?  tbep  combcr  242 
map  alTefd  tbe  Uibote  parinj  in  a  certain  Sum,  anb  Icabe  it  "'°^- 
to  tbe  Cburcb'Viiarbens  anb  ©bctfecrd  to  lebp  tije  fame,  on 
particular  perfond,  as  bias  bone  in  tW  €afe :  IBut  fa 
mucb  of  tbe  0?bcr  as  concerns  tbe  annexing  of  tbe  Pa-- 
tiibes,  is  bcib;  anb  tbe  Ecil  goob. 

Shoreditch  Pari/h's  Cafe.     Mich.   lOW.  5. 

fT.  ^~r^  ip  €  Cburcb  tuarbens  anb  ©berfeers  of  tOc  Poo?     ( ^  ) 

1     cf  tbe  parifij  of  Shoreditch,  mabc  a  poo?- rate,  ^""'^'"""^^ 
toljicb  bjas  figncb  anb  allobjcb  bv  ttoo  3^m1ices  cf  peace. 

(Spon  an  iSppeal  to  tlje  SeOTions,  tbis  Eate  boas  bacateb 
as  partialis  mabe,  cbaiBing  tbe  Lanbs  onlp,  anb  omitting 
tbe  perfonal  creates. 

aftcttoarbS  tl)tv  mabe  a  neiu  Eate,  cbarging  all  Eeal 
anb  Perfonal  Cfiates,  from  lobicb  feberal  3nbabitants 
lifeeU5ife  appearb  to  tbe  Sefilons,  complaining  tbat  tbe 
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Innusi  tuerc  cfjavrjen  luitfj  nine  \pQttu  in  Ccn  mo?c  in  Jp?o-- 
po?tiou  tijan  t()C  Pecfonal  €ffntcs* 

€ljis  t5c(no;  true  in  ifns,  tlje  ©cfiTons  u»icatctj  tljis  feconn 
Eate,  nun  o^Deren  tbe  Cfjurclj-iDarcens?  to  malje  a  neiu  ann 
nioie  equal  Rate* 

3t  \m0  niDDeti,  tijat  tfjis  laa  ®?tier  lie  quafljeti,  fo?  tljat 
upon  an  appeal  of  fomc  of  tijc  Sinlialiitantss  onJp,  tl)c  ^rf^ 
fions  fjan  no  iHut&ojiti'  to  ijacate  tfje  lufjolc  Rate,  but  onlp 
to  relieijc  tfjc  parties  appealing* 

Holt  €♦  I.  'Ci0  impofiible  to  gilje  Eclief  to  eiierj)  parti' 
£ular  l^erfon,  becaufe  tlje  toljole  Eate  tuas  illcijnl,  mm  tije 
motou  of  tlje  g)tatutc  43  Eliz.  concerning  appeals,  arc 
Deep  large. 

Clje  Suffices  in  gieflions,  upon  an  appeal,  mapiiacate  tlje 
luljole  Eate,  if  tijep  ftnti  it  illegal,  ano  in  fuclj  Cafe  map 
incM  a  neui  Eatc  tOemfelijes,  0?  DireS  tlje  €ljurcb-iuartieno 
to  5,0  it* 

"^lyz  02t»er  m§  tonfiimetJ, 

Wangford     ^erfus    Brandon,     Parijkes.      Pafch. 

10  W.  3. 

( 7-  )     ^"F'^^S  050111)  of  tljis  ^jUer  tuas  to  remote  tlj^ee  Q9ett 
carrhcw449.    X     (uaniiug  tljeui)  icitl)  tljeir  jfamilies,  from  tlje  parity 

of  Eraixion  to  tljC  Parifij  Of  Wangford  ;    nnU  tlje  ^ik  luagi 

tljus : 

IT",  yllj^ee  poo?  cpen  of  Wangford  cauie  into  tlje  parifij  of 
Brandon,  auB  tljere  marrlcD  luitl)  tlj?ee  poo?  (Elinoius.  of 
tljat  i^aiin),  tuljo  rccei^eti  Eelief,  &c.  anO  eaclj  of  tlje  Hiio 
C^LU'Dotoo  fjr.n  CfjilSjen  hy>  tfjsir  former  r:}usliaut!S,  fame  of 
tJje  CljilQien  being  unQer  tlje  age  of  fci^en  puiis,  ann 
otljcrs  abcl^e  tljat  age  ^  anti  tljis  ^Mt  teas  not  onlp  to 
tcmo-De  tlje  tfjiee  i^en  anu  t^cic  mi'at^s  but  nlfo  tfjeic 
CljilOKUj  to  tljc  Parifij  of  Wangford,  as  tijeir  lal!  place  of 
@)ettlement* 

Et  per  Holt  C.  3!*  €lje  €ljilG?en  are  not  remo^eablc  in^ 
to  Wangford,  to  cljatge  tljat  pariflj  bp  ^ettliiig  tbcm  tljere  3 
but  jOurfc  CljilD?en  untiec  tlie  age  of  fenen  feats,  map  H 
fent  t'oitljcr  toitlj  tljeie  C^otljers  fo,2  Nurture,  but  Brandon 
mull  reliebe  tljem  tljere,  ano  not  Wangford ^  tlje  otljer  Cfjil- 
H^en  abobe  tljc  age  of  feben  Shears  ougljt  not  to  be  rema^ 
Deo  at  all,  being  fettlcti  Jnljabitants  in  Brandon,  tbe  Ee^ 
motal  of  tljcir  s^otfjeis  Ijatlj  no  Jnauence  on  tfje  Settle- 
ment of  tljrir  CbilOjen* 
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Ei)C  Jufticesi  fja^c  mane  an  ill  dlk  of  tlji^  <55enct:ail  Mop 

Family  5  per  Curiam,  tfje  £>pa  Uiajs  quadjef* 

Eridewel  PrecinaiV  Cctfe.     Hill.   1 1  VV.  3. 

Aj^  apprentice  fo?  fcDcn  |3car0  to  a  ^nftet;  of  Bridewel  ( 8. ) 
Dofpital,  beinn;  out  of  ijis  Cime,  fct  up  Ijfjs  Ctalie  in  ^"^'^^'^  5'5- 
Clerkeinvel,  luljetc  Ijc  uiariieti,  ann  Ijan  C!jilD?cn ;  anu  no^», 
bcini;  cljartycable  to  ti)at  l^ariflj,  U)a0  bp  tfje  SJ^tsft  of  tioo 
Slufticcs  fcnt  to  tlje  Jr^jceinff  of  Bndewel,  a0  tije  13iacc  of 
.i()i£5  laf!  itij?,l  Settlement ;  tlje  ©?Qei-  reciteo,  tijat  Bridewd 
loao  evtrapacocljiaf,  ann  fo?  tfjat  Ecafon  tf)(0  ©?Qcr  teas 
fiuafljco,  I'ccaufe  tijc  €)tatute6  conccrninff  Settlements  of 
tlje  Poo?  t)o  not  e.ctenn  to  ei;traparoc^iaI  J^lace.s ;  but  tijat 

15  Cafus  omiilus. 

Scd  per  Holt  C.  3"*  Crtraparocbial  places  map  be  tai:ea 
bp  GKaP  of  Contribution  in  aib  of  a  Pariflj  otJer  cljacjycB 
toitl)  tb'e  Poo?. 

Inhcihhants  of  the  Foreft  of  Dean  and  Tarip  of 
Linton.     Trin.  11  W.  3. 

A  Poo?  s^an  liueb  fame  fears  in  ttje  jfo^tt  of  Dean,     C  9-  ) 
anti  tljen  nicD,  ann  left  febeual  Cfjrin?en  unp^obibeti  ^  S'»ik.485, 
fo?;  tofjereupon  ttuo  Juiticesf  mane  an  0?ner  to  remotic 

tfjem  to  I.inton,  in  tljC  CoUUtP  of  Hereford. 

Holt  C*  3i.  3f  a  Place  be  a  ptirill)  iw  IReptstation,  anti 
Ijabe  Cburcb-toarbens  ann  ©berfeers  of  tlje  poo?,  it  i^ 
itiitljin  43  Eliz.  tljo'  in  Crutlj  it  be  no  pariflj ;  but  if  it  be 
meerlp  ertraparocljial,  as  tlje  3iuftices  cannot  fcnn  anp  one 
to  fuel)  Place,  fo  tljep  can't  fenn  from  it :  jf 0?  it  being  ej> 
empt  from  receibino;,  it  fljall  not  Ijabe  tlje  IBenefit  of  Ec> 
mobino;  ^  ann  tljew  Ijabe  not  p?oper  OiRcers  to  complaiuw 
perfons  in  ertraparocljial  places  mull  fubfift  on  p?ibatc 
Cbaritp,  as  all  Pon?  bin  at  Common  lato,  befo?e  tlje 
Statute  of  43  Eliz.  ftjijicfj  enacts,  €ljat  eberp  pariHj-  fljait 
Ucep  tljeir  obin  Poo?;  in  Confcqiicnce  of  feljicl)  tljc  3urif» 
niaion  ann  potoer  of  Ecniobals,  toas  firft  fct  up  befo?e  tbc 
act  14  Car.  2.  jFo?  unlefs  tbe  poo?  Uiere  remoben  to  tijcic 
ouin  parifijes,  eberp  }3arinj  couin  not  maintain  its  otun 
PoG?:  Tout  tbatStatiite  noes  not  cctenn  to  ertraparocljial 
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carthew4i5-  'B?  Holt  c*  J*  ^tttapntocljinl  placcKS  poffibi!)  map  be 
tatctJ  bp  (TOnp  of  Conttibution,  in  aiD  of  a  pahnj  o'^cr- 
cbargetnuitlj  tfje  pooh  but  a  paridj  fljall  not  in  JaiD  of 
2  Lev.  141-  tljat:  €:i)i0igi  Cafus  omiirus.  31t  !jas  been  fince  IjclD,  tijat 
4  Mod.  157.  j'ji  j^rtp  emaparoc|)ial  piace^  coming  unner  tlje  Denomi^ 
nation  of  a  Oill,  tlje  Jiufticejs  map  ejcercifc  t&e  Potoersi  si- 
Den  bp  tlje  Statiitcsi* 

The   King    njerfus    The    Inhabitants    of  Audlj 

Mich.   12  W.  3. 

( 10- )    CEpr.  T.  1665.  a  Eate  toafi  ajjreen  to  bp  tfje  Jnljabitantfi 

fince  till  tlje  laft  Fear,  luljen  a  neto  Rate  luas  mane:  fflpon 
appeal  to  tfje  8-effion0  tfjc  ncU)  Eate  toajs  nnnfljcti,  ann  tlje 
oin  one  oioereo  to  ftann*  €l)i0  being  remoiieti  into  B.  R. 
bjj  Certiorari,  it  luajs  ofajeSeti,  tljat  it  tJio  not  appear  tljis 
luajj  a  Poo?'0  Eate,  being  callen  a  Parifli-Levy,  uiljiclj  migljt 
be  as  loell  fo?  tlje  Cljurclj  ass  tlje  Poo? ;  ano  tfjen  tlje  Ju= 
fticcs  IjaD  no  iiurijsDiaiom  , Darnel;  Clje  Court  luill  in= 
tenti  \t> 

Holt  €»  31.  :jf  a  particular  3!uri0tsiaion  toesi  net  fljcto 
tlje  99atter  to  be  Uiitljin  its  $tutljo?itp,  it  mult  be  tafeen  to 
be  out  of  it.  £^h  Parker  toolt  an  Crception,  tljat  tlje  olo 
Eate,  Ijcitoclier  luft  at  ficft,  migljt  be  unequal  nolo,  anti 
tljerefo^e  tlje  Juftices  couio  not  mafee  a  (landing  Ente  ^ 

ItiljiClj  laft  fuit  conccfllra  per  Holt  C.  3!.      0i5j)  43  Eliz.  tlje 

Ente  mufl  be  enual;  ergo  it  ougljt  to  be  ccntinuallp  al= 
teren,  as  Circumllances  alter*  Clje  3iufliceis  cannot  con= 
frni  an  clD  Eate;  in  tljis  tljeir  C)?Der  is  naugljt.  '^!jo' 
tlje  ^efijons  neen  not  giue  a  Eeafon  fo?  tljeir  ©?ner,  pet  if 
tljep  giue  a  Eeafon  tuljiclj  is  lo?ong,  tae  muH  be  gutnen  bp 
it,  anB  quaflj  tlje  £)?5er,  becaufe  it  appears  to  us  to  be  no 
Eeafon. 

Between  the -Inhabitants  of  Suddlecomb  and  Bur- 
fhavv.     Trin.   13  W.  3. 


(II) 

2  Salk.  491. 
6  Mod.  163. 


AM  C^ter  of  Judiccs  fetting fo?tlj, Xecaufe  it  Uias  com= 
plainen  of  bj»  tljc  CljurcljUiactiens,  tljat  tlje  perfon 
remoueD  tuas  lifeelp  to  become  cljargeablC;  tl)erefo?c  tbcp 
BiD  £)?t!cr,  &c.  €rcfption  teas  tafeen  to  it,  fo?  t&at  it  teas 
not  aDjungeu  fo  hv  tl)e  luftices* 

2  Holt 
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Holt  C»  3!*  Clje  Juf!icc0  cannot  remote  a  90an,  unlefiS 
ijc  be  likzlv  to  become  cljarryenble  to  tfje  l^acinj ;  fu|  otfjec-- 
toifc  tijcp  migljt  muobe  a  l^erfon  of  an  Cffate  -,  anti  t^ere 

15  tljijj  iDitjerfltP,  tuljere  tlje  SD^tiei:  10,  Whereas  it  appears  J  ^^^99- 
to  us,    on  the  Complaint,  &c.  that  R.  S.  is  likely  to  become  Ray^m.  65. 

chargeable,  &c.  tijnt  loiU  bt  luell  enouQ:!) ;  but  tDljere  it  iiS  i  show.7<j. 

as  Ijcre,  Whereas  Complaint  has  been  made,  that  he  is  likely, 

&c.  tljat  iG  (!! :  djijj  ^afc  tua0  afftceo  to  be  rcferten  to  tlje 
ilimz  of  Miic. 

inter  the  Inhabitants  of  Mynton  and  Stony  Strat- 
ford.    Mich.   13  W.  3. 

Per  Holt  €♦  3»  iif  on  appeal  to  tfje  €)Cirion0,  an  ©?tiet  be    C 12.  ) 

1   niTcljai-ijeH,  tljat  JnUrjment  bintic  onlp  tsaik.S 

bettocen  tljc  lPartieiS»    05ut  tnljen  upon  an  Appeal  an^^tie'r  524 

is  confirmeti,  tljat  is  conclufibe  to  all  J^erfons,  as  toell  as  '  Y^ik'  ''°' 

to  tlje  parties^    Jt  luas  alfo  Oein,  Cfjat  a  paviflj  in  Ecpu-  ]  Mod.4?;. 

tation  is  liable,  if  tljerc  be  Officers,  i.  e.  CDutclj-iuatOens*  ^  ^^°'^-  *^9. 

287. 


H 


Anonymus.     Pafch.  i  Ann. 
ofpital  lanns  are  cljarpable  to  tfjc  poo?,  as  tocH  as    (13) 

OtljetS*     Per  Holt  €♦  %  "■  ^*'''-  ^'^• 


Between  the  Parijhes  of  Farringdon  and  Wilcot. 

Pafch.   I  Ann. 

AS)crbant^man  comino;  into  tljc  jpariflj  of  F.  tuas  tijere  (  H- ) 
i)ice0  fo?  a  pear,  ann  ijauinc;  ferbeti  Ipalf  tlje  Cime, '  s'^^f^' 
marrico  a  caioman  in  tbe  pariflj  of  w.  €lje  illueffion 
luas,  Sllijetljer  tlje  Juftices,  on  Complaint  of  tlje  Cfjutclj- 
toartiens,  coulD  mafee  an  2D?ner  to  remoiie  Sim  to  tlje  Place 
of  Ijis  laft  legal  g^ettlement  5  0?  if  l)is  ferbino;  tljere  loouin 
not  gain  a  @)cttlementi' 

Holt  C,  %\.  Cbe  Contraa  beinu  gooti,  tlje  Suffices  Ijatje 
no  Potoec  to  remobe  bim  from  bis  falter  before  tbe  Cnti 
of  tbe  l^eat;  fo?  tbep  cannot  annul  an  agreement  bettoeen 
Rafter  anti  €>eruant,  unlefs  it  be  upon  Complaint  of  tlje 
99al!er:  anti  tbo'  it  is  bere  fain,  tbat  tbe  Statute  mafecs 
tbe  party's  being  unmarrieti,  a  €iualification  as  toell  as 

IjiS  ®tapj  viz.  ZX  nnp  fuel)  Perfon,  being  unmarried,  is  hi- 

7  H  red, 
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red,  &c.  fuch  Service,  &c.    @)0  tijat  tljC  211025^  fuch  Service 

00  to  all,  tlje  @)tap  ann  t&e  S)tatc  of  t()c  laattp ;  3i  Ijoio  it 

Otfjcrtoife,  fO?  fuch  10  onlp  fUClj  Service,  aiiD  tije  ^dntmQZ 
tJotO  not  fjintict  tlje  SccDicc;  tfje  Coiitcaa  continues,  aim 
on  fctiJinQ;  out  tlje  ^eac  fje  gaing  a  Settlement* 

iSaik.  535.  3f  an  iapp?enticc  ferljc  Ijfs  €ime  uiitO  a  i^aftcc  tcljo  is 
onlp  a  lotiijer,  auD  Oatlj  no  @)ett{ement  in  tiie  l^mH)  ^  it 
\m  been  Ijeio,  tljat  tlje  apprentice  is  tuell  hum  in  tIjat 
Pariflj,  fo?  !)e  is  not  a  perfon  cemoucabie,  no?  Does  Ijis 
€)ettlemcnt  Uepenti  on  Ijis  £'fe^afiee,  as  tfjat  of  a  ^ife  on 

See  Star,      ijct  Jljusfaano ;  l)ut  Ije  ffains  a  giettlement  fo?  ijimfelf  tuitfj- 

i2Ann.c.i8.  j',^  ^^  Car.  2.  l)j)  fo^tj?  I^aps  IJnljabitation. 

Inter  the  Parijhes  of  All  Saints  and  St.  Giles  /« 
Northampton.     Trin.  i  Ann. 

( 15-  )    r~\B^  bo?n  at  A.  came  ant  liDeH  nt  B.  fome  ^cnrs,  hwt 
2  saik.  530,  \y  p,g|jj.j.  jj^ifj^f jj  ^ixv  €'ettiement  tijere,  tfjen  rcmoiien  to 

c.  fo?  Connenience  ofVttino:  Ijis  liueKljooD,  auD  B.  gate 
6im  a  Certificate  accoimnn:  to  tlje  late  M*  Clje  s^rai  lie- 
came  cfjarffeable,  anti  tuas  fent  back  to  B.  toOo  founD  tljat 
f)c  luas  laft  leijallp  fettleD  at  A.  anU  fent  Ijim  tfjitljer. 

Et  per  Holt  C*  %  €fje  Eeafou  of  tlje  Sift  of  parlia- 
ment about  Certificates,  iuas  onlp  to  encourage  panfijes, 
tuljere  poo?  perfons  lucre  minUen  to  go,  to  receive  tljem ; 
ann  tljerefo^e  it  enass,  Cljat  toljen  tlje  poo?  perfon  fijall  be 
cljargeable,  tlje  pariflj  tuljiclj  gaDe  tlje  ^ertitHratc  fijall  re= 
m\it  anD  p?oi3inc  fo?  Ijim  as  a  fcttlen  .'fnljabitant;  lufjiclj 
iKLIo?tJS  lap  an  Obligation  upon  tlje  pariflj  U'ljiclj  gabe  Ijim 
tlje  Certificate  to  receine  ant  p?oi3ilte  fo?  Ijim,  againft  tljat 
pariflj  tuljiclj  tljep  gaue  tlje  Certificate  to :  OSut  as  to  all 
otljer  parifljes  tljep  are  as  tljep  lucre  befo?e.  2  Salk.  53  5. 

l^he  Farip   of  Cumner  ^erfm   Milton   Parip. 

Trin.  2  Ann. 

(  »6. )    T  Tpon  a  fpccial  €)?tier  of  S)einons  remoucn  into  tljis 

M^d'cars',  ^^  €fi\xn  ^^  Certiorari,  it  appeareD  t&at  a  ^an  fettleD 

Comber.  381.  at  c.  Ijaulug  Cl)ilD?en  bo?n  in  tljat  pariflj,  afteriuarDS  re^ 

moueD  to  M.  anD  renteD  a  Jfarm  of  10 1.  per  Ann.  tip  mijiclj 

l)e  gaineD  a  @)ettlement  tljerc;   anD  becoming  Dcrp  poo?, 

Ijis  CljilD?en  bo?n  in  C.  Uierc  bp  an  £'?Der  of  ttuo  Suflices 

fent  tljit&er,  tljep  being  unDer  fcDcn  g'ears  olD,  antJ  tlje 

4  -fufliccs 
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Suafcrs  n»Jp^^i•t^tilnQ:  tfjnt  ta  be  tljcir  ]3!ncc  of  tijcn  lauiful 
@)Ctticmcnt. 

Holt  C.  J.  S(r^{)crc  a  Tiaaavli  i0  lio?n,  tfjat  is  tljc  i^Iace 
of  ijis  g^^cttiemcnt,  iinlcfe  tfjcre  10  fomc  Crick  0?  JTraiin  to 
cljacge  tijcparifij;  but  tijc  pace  Uiijcte  legitimate  CijilDjen 
are  bo?n,  is  not  tijc  place  of  tljcif  ©cttlcnient,  fo?  ict  tljat 
be  toljere  it  lui!!,  tlje  Cijiiujcn  are  fcttlen  lufjcre  t&eir  pa= 
rents  are  fettlcD :  as  fo?  3  nllance  -,  if  tlje  Jfatijer  is  fettlcD 
ill  tfje  pariflj  of  A.  but  ltocs  to  U)o?k  in  tlje  Pariflj  of  B. 
nntJ  before  ije  gains  anp  ^-cttlement  at  tfjis  IPlace,  (jas  a 
€)on  bo?n  in  B.  aiiu  tfjen  Dies ;  tijis  dfljilD  fljall  be  fent  to 
tlje  parifl)  cf  A.  becaufe  'tis  not  tlje  loixti),  but  tfje  €)ettle 
ment  of  tije  Jfatljer  tijat  makes  tfje  Settlement  of  Ijis 
Cljiio ;  antJ  if  tije  Jfatfjec  Ijatlj  gaineti  a  neUJ  «8)ett{emrnt 
fo?  tjimfelf,  as  ije  Ijas  aone  in  tijis  Oiafe,  be  batij  likeiuife 
acquirer!  a  neU)  Settlement  fo?  Ijis  Cljiin?en,  luljo  no  not 
go  toitl)  bim  to  Cucb  netu  Settlement  as  Burfe  €ijii5?en, 
but  as  part  of  bis  iTamilp.  TBut  iobere  a  @an  is  fcttleti 
itt  tije  parifl)  of  A.  antJ  Jjas  Cbiiojcn  bo?n  tijere,  anu  nies, 
ann  afteriynrDS  tlje  ^gctljcr  of  tbefc  CbiiOJen  marries  a 
^usbano,  tuDo  is  fetticU  in  anotbcr  Pariilj;  in  tbis  Cafe 
tOe  CbiH3?en  fljall  go  along  iaitl)  ber,  not  as  part  cf  bee 
familp,  but  as  Burfe  €bilti?en,  to  be  maintaineti  at  tbc 
Cbarge  of  tbe  parifij  tobcrein  bo?n,  ann  iDberc  tbeir  la= 
tber,  tubilll  libing,  luas  fcttlet  -,  ann  to  tbat  Pariflj  tbep 
map  be  fent  after  icvcn  Years  old,  as  to  tbe  Place  of  ti)tit 
legal  Settlement :  iFo?  tbis  acciUcntal  Settlement  of  tbe 
95otber,  being  onlp  bp  ber  Carriage  toitb  a  fcconti  fM- 
banO,  Uiitb  tubom  fije  is  noto  become  one  jperfon,  fljall  not 
gain  a  Settlement  fo?  b^r  €bilt>?en* 

C;ere  tbe  Settlement  of  tue  £0m  at  M.  is  a  Settlement 
to  bi£i  Cbilti?en.  Cbe  ©?oer  ioas  quafljcn. 

The  King  •verfus  Parifli  of  Littleport.     Tavvney'j 
Caje.      Hill.  2.  Ann. 

TAwnev,  being  C>Derfeer  of  tbe  }l?oo?  cf  tbat  pariflj  in    (17) 
tbe  Jflc  of  Ely,  ban  Cisburfen  fcueral  Sums  of  Us  f  "'Ig^*'"" 
oUin  ?0onzv  fa?  Eelief  of  tbe  Poo?  bcfo?e  anp  Eate  mane .  ^^'  ^ 
after,  ann  bcfo?e  tbe  €nn  of  tbe  ^ear,  be  tons  turnen  out 
of  bis  ©iiice  bp  tbe  :juftices ;  toberebp  be  loff  tbe  £ppo?tu= 
nitp  of  makiiig'  a  Eate  to  re=imburfe  bimfelf :  ann  nolo  a 
Mandamus  luas  nireScn  to  tbe  Cburcbiuarnens  ann  ©uer- 

feers, 
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feer0,  &c.  to  mafee  a  Eatc  fo?  re-imburfinD;  Ijim  tuljat  !je 
i)an  been  out  of  Pocfeet  on  account  of  tlje  poo?* 

Holt  C*  %  €6e  €)tatute  43  Eliz.  appointis  a  2^et|)oli 
fo?  Eelief  of  tlje  #00?,  viz.  Cljat  tlje  €()urclj=tijartien£i  ann 
OUerfeerg,  ann  fiiclj  Sinljabitantis  as  tljep  (Ijall  call  to  tljem, 
fljall  uiahe  a  Kate;  but  Ijere  tlje  ©fiicec  beijinsi  tljc  to^ono; 
©liap,  Ije  atsijancesj  ^onej?  Uiit&out  anp  Eate  matie,  ann 
tljecebp  map  opp^efss  tlje  paciflj  toitl)  too  gteat  a  Cljarge  i 
ann  fn  tlje  tigljt  Courfe,  if  an?  futioen  Cljai-ge  cornet  after 
a  Eate  maUe,  tljere  cugljt  to  be  a  netu  Eate  fo?  tbat ;  tW 
3  no  not  tljinfe  but  a  Eate  map  be  mane  after  tlje  poo?  are 
relienen,  but  tbcn  it  ougljt  to  be  fo?  JLcbping  tlje  $^onep 
fo?  tlje  #00?,  ann  not  fo?  tlje  ©berfeer;  ann  pet  it  ijs  tea* 
fonable  tljat  tlje  Oberfeer  fljouin  tljercout  fatigfp  Ijimfelf  fo? 
luljat  Ije  befo?e  erpennen ;  but  flill  Ije  muft  account  toitl)  tlje 
5  Mod.  179-  3ufiice0 :  ann  tljisi  is  not  lihe  tlje  Cafe  of  a  'Baftam-Cfjiin, 
^a"\7      fo?  tljere  is  no  99etljon  of  raifinff,  0?  lapino;  tbe  ^onep  cut 
in  tbat  Cafe*    Clje  Oberfeer  Ijan  no  BecelTit])  to  annance 
a  ifattljinff  of  Ijis  o\m\  $|9onep,  fo?  tlje  Cljurcb^tonmeng 
ram  f)berfcers  of  tlje  poo?  map  mufee  a  Eate  tuljetljrr  tlje 
pariaj  iDill  0?  not,  fo  as  it  be  conficmen  bp  .luflices  of  tlje 
i^eace  ^  ann  if  anp  refufe  to  pap  fuclj  Eate,  it  map  be  le-- 
ijicn  bp  Diflrefs,  ann  tljere  ouffljt  to  be  a  montljlp  Eate, 
becaufe  Potfeiro?s  of  Jjjoufcs  ann  lanns  ate  to  pap,  ann 
polfeflions  often  cbange*    3in  tljis  Cafe  tlje  ©berfeer  trul!= 
en  toljerc  Ijc  neen  not  babe  none  it ;  Ije  Ijas  not  purfuen  tlje 
^eans  tlje  €)tatute  pbe  Ijim,  ann  toe  cannot  reliebe  Ijira* 

Per  Cur':  Clie  2Brit  Of  Mandamus  toaS  (juafljcn* 

Inter  the  Parijhes  of  Weftbury  and  Cofton.   Hill. 

1  Ann. 

C  »8- )      A  ffiKoman  big  toitl)  Cbiin  toas  remoben  bp  C)?ner  of  tlje 

\\fklli'  ly  :juftices  from  Weftbury  to  Cofton  i  ann  penning  tbe 

485,518.  '  SDjner,  befo?etljenei;t€luarter=@)eirions,  Hje  toas  neliberen 

of  a  Xaftarn^Cbiin*    Cofton  appeaien,  ann  tlje  €)?ner  toas 

renerfen  -,  but  tlje  Cljiin  toag  fent  bacfe  to  Cofton,  as  t&e 

Paceofits05irtl), 

Et  per  Holt  C*  %  Cbo'  bete  be  no  JFraun,  berc  toas  a 
U)?ongful  Eemobal,  ann  tlje  Eebetfal  mafees  ail  boin  ab 

initio. 
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Tracy  ^erfus  Talbot.     Trin.  3  Ann, 

Tji)€  Ccnant  of  Part  of  a  Ji)oufe  toag  ratcn  to  tlje   5^^,^^,? 
Poo?  as  nn  :jnl)abitant,  ann  niftraineo  fo?  a  Cluar-  IslikX'L 
tcr'ss  Bate  on  a  <JDcncraI  ©Llatrant  mane  fo?  tljc  luljolc  Mod.  cafc. 
^?car ;  oil  toljiclj  Diffrefs,  Ijc  ti?ouo:Dt  a  Replevin  in  tljig  *"^- 
Court. 

Holt  C>  J:  Ijcre  ruleti,  Cljat  if  tluo  Jl^oufcs  are  inljabitcfl 
bp  fcijcral  jfaimlics,  luijo  Ijanc  but  otic  couinion  Doo?  ann 
entrance  fo?  faotlj  -,  pet  in  i\cfpc(t  of  tljnr  £)?in:(nal,  bot!j 
J^oufcis  continue  rateable  fcbeL-anp,  beinn:  at  fiul!  feberal 
|)oufe!3 ;  ann  if  one  Jfamiip  lyoes,  one  !|)oufc  is  ijacant : 
'But  tobere  one  Cenement  is  tJibiDen  bp  a  partition,  anH 
inljabiteD  bj)  niffcrent  jfaniiiies,  viz.  tlje  i)iuner  in  one 
part,  ann  a  S^trangcr  in  anotljcr ;  tbefc  are  likcteifc  fcbe- 
ral  tenements  fcDcrnllP  rateable,  UHjUe  tfjus  DiniDet»;  but 
If  tf)e  ^ttianiycr  anU  bis  jFamili)  go  auiap,  it  brcomes  one 
Cenenient  again*  anD  tlje  €enant  ber'e  ouQfjt  not  to  be 
raten  fo?  tbe  uibole  €iuavter,  fc?  13)oo?'s  Rates  are  to  be 
alTcircti  montijip  b\>  tlje  ^itatute^  ano  bp  tbis  ^^eans  a  ^an 
cannot  niobe  in  tlje  ^inrile  of  a  Ciuarter,  but  be  nuift  be 
ttoice  cbatffen :  i^nti  be  cannot  be  oiftraineU  bp  a  ©eneeal 
dlarrant,  but  tbere  oufibt  to  be  a  Special  Warrant  on 
Purpofe ;  atfo  a  2:)ittrcfs  fljcuin  not  be  talicn  fo?  a  Cluar^ 
ter's  Eate,  befo?e  tbe  Ciuarter  is  enOeo, 

€0  tbis  laft  tbe  S^urp  faio  tbe  Cuftom  tuas  otljertDife; 
ann  in  anotbcr  like  €afe,  tbe  Chief  jiifticc  beiti,  tbat  ffciftlp  comber.  54: 
a  neto  Warrant  fo?  Diftrefs  fljouin  be  luatie  upon  Refufal^ 
&c.  but  tbe  p?aaice  babinn:  been,  tuitb  Rcfpea  to  tljefe 
Eates,  to  tyrant  fucb  a  contn'tional  t^larrant  to  Diftrain, 

Communis  Error  facit  jus. 

€be  Juflices  cannot  make  a  @)tant!inQ:  Eate  fo?  tbe  Poo?,  ^  saik.  52^, 
fo?  lantiS  map  be  imp?obcQ,  anti  tbe  Eate  muft  be  eciual  ^ 
tberefo?c  it  otmbt  to  be  contitiuallp  altereo,  as  Circumftan- 
ces  alter,  otbe'rUiife,  tbo'  it  mijibt  be  juft  at  fiiTi,  it  map  be 
unequal  nolo. 

Anonymus.     Hill  4  Ann. 

'Bp  Holt  C.  31*  JB  tbe  p?oceetiinn:s  of  3Mia:ii  of  peace    ( 20.  j 
1  upon  tbe  €)tatutc  fo?  remobiiuj  a  poo? '  ^'^^-  '^^^■ 
perfon,  tbe  moft  regular  ediap  is  to  make  a  Eeco?t>  of  tbe 
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Cpmplaint  anH  au|iHJication,  ann  upon  tbat  to  grant  a 
dlarrant  unucv  tijeir  ^antis  anti  %tm  to  t()e  Cljuicf)  uiar- 
tjcns,  to  conuep  fuclj  Pctfon  to  tJje  padflj  toljerc  &c  oiigfjt 
to  be  fent;  ano  t|)cn  to  Ddiucr  U\  tljc  Ecco?r»  fap  tfjci'c  otun 
IpanUjS  into  Court  tl)e  ncit  ®cltion0,  to  be  feept  tfjcre  a= 
mono:  tljc  Eeco?Oi5,  anu  to  cljarffe  tljc  19atiflj :  miM)  Ec= 
coiD  map  be  tueli  remoijeo  Ijit&cr,  bp  a  general  Certiorari  to 
m  Juftice0* 

The  Queen  ^erJUs  The  Inhabitants  of  Bucking- 
ham.    Pafch.  5  Ann. 

(21.)    T_r  a  f»oonPerfon  toent  to  Buckingham  ann  took  Part  Of 

aSalk.  534.    j-J^    jj   j^Qjjfp   of  W.  T.  at  3  1.  per  Annum,   auD   luaS  tU 

pap  no  '^n.tes  fo?  it^  but  tbc  LelTo?  loasJ;  anti  tfjip  apart= 
a  saik.478.  jiie'nt  befo?e  tbe  Cabitiff,  ano  UibiJe  be  continucQ  in  it,  m$ 
I'sho^'l''^  fiftina  from  tfje  reft  of  tlje  Cpoufe,  anO  ta^Q  as  a  Jjoufe  of 
Comber.  282.  tt  fflf;  auii  tljc  CajT  ms  iaiD  upon  tljc  lelTo?;  ann  lubile 
5  Mod.  330,  j^  ijjjgj,  ({jf,.p^  ijg  (pQi^  jjfg  freeoom  in  tbe  Corporation, 
53'.  454-  ^^^  jjj^^^  ^j|jj,j,  jj^  ^  jfrecman  at  tlje  CIcaion  of  'Bailiffs  fo? 
tbe  Corporation*  Cbe  €iuarter--@emon0  aUiuHgeli  tijis  a 
jjooo  S>ettlement«    OSut  it  teas  quafljeo  in  B.  R. 

Per  Holt  C»  %  ann  Powell  31*  Coming  into  a  Pariflj 
anil  being  tareu  in  a  pariflj,  make  a  goon  Settlement  toitb' 
out  a  ji5otice  in  CClriting,  tuitbin  tbe  statute  Jac.  2.  'But 
tbe  Lata  is  alterco  bp  3  &  4  W.  &  M.  anu  as  to  Ooting^ 
tbep  couio  not  take  Botice  tbat  tbat  implied  a  S^ctticmcnt, 
a  bare  EefiOence  migbt  pcrbaps  intitic  bim  to  tbat  3  it  tons 
an  aa  tbat  relaten  to  tbe  Corporation,  ano  not  to  tbe 
Patiflj* 


POST-OFFIC  E. 

Lane  'verfits  Cotton  &c  al'.     Pafch.  12  W.  ^. 

T 


5  Mod.455.  rT^5)C  Plaintiff  brougbt  an  aaion  againft  €»ir  Ro- 
carrhcw487.      I        bcrt  Cotton,  poftmaller  general,  tuberein  be  De= 


S""'  •^        I        Clares,  tbat  be  fent  a  letter  bp  tbe  ]port  nireaeo 

to  one  Jones  at  Worcefter,  in  tobicb  tbere  mas 

inclofen  an  Exchequer-Biii,  ano  tbat  tbis  letter  am  osiil 

1  lucre 
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iDcrc  loff :  CIpon  tijc  (ScncriK  Jl^ut  plcaticu,  tfje  Special 
fatter  inns  founu,  viz.  Cfiat  tJjc  Letter  nno  IBill  lucre  ue^ 
liijf  rcD  at  tljc  poa=Cfiicc  at  London,  into  tU  lpAi\ti$  of  one 
B.  iDfjo  tuao  appointcD  l3}>  tljc  Defendant  to  teceiije  tlje 
lettero,  aiiQ  ijao  n  %aUt[> .,  ann  tfjat  tOe  Letter  tuas  open- 
fD  in  tfjc  iSDfficc  111)  a  peifon  unfenoluiT,  anu  tijc  Crcf)equcr= 
:i5ili  taken  atuap,  &c. 

Holt  C*  3'*  2t  voiil  tc  Derp  IjarH  upon  tlje  ^ubjccf,  if 
tijig  asion  fijall  not  V.C;  tfjc  Crotun  ijasJ  a  EeUcnue  of 
100,000  1.  per  Annum  fo2  tlje  Q5anan;cninit  of  tJjijs  ©Sice, 
ann  tijcrefo^e  Cave  cimijt  to  be  tahcn  tfjat  tfje  Letters  be 
fafcl})  conlscpcti,  anti  tijat  tIjc  ^iibjccts  fljouIU  be  fecure  in 
tljeir  i3?cpcrties:  C&e  poft-maffer  (Jpeneral  is  liable,  be= 
caufe  tlje  Care  of  tijc  tSlljolc  is  conmiittcD  to  Dim,  anti  tlje 
Eeft  are  bnt  Ijis  Deputies ;  anu  tlje  lato  makes  tbe^fficer, 
iDljoeber  Ijc  be,  anftuetable  botlj  fo?  SimCclf  anti  Ijis  2Deputp, 
fc?  tlje  aa  of  tfjc  Deputj)  is  asiuUjjcti  tlje  9a  of  t&e  Jp^inci- 
pal,  lubo  nui)'  tuTplace  fjm  at  pcafurc  -,  anti  tljere  is  no  ncen 
cf  a  Ccntraa,  bcCuUfc  tlje  lato  makes  Ijtm  anfUicrable* 
i^ere  tlje  po(t=mafter  Ijas  a  Ecioarts  0?  Jfee,  luljiclj  is  tljc 
Eeafon  in  tlje  Cafe  of  Carriers,  Dopmen,  &c.  tuljo  are  i  inft.  e?. 
bountJ  to  carrp  Cljinijs  fafclp,  ann  anfiuer  all  Beglefts  of  '  R°"-  ^"^p- 
tl)ofe  tljat  aft  untset  tljeni;  an^  if  tljef*  conlo  not  be  cljarijen,  Moor  135. 
tDitljout  afliijnlnff  n  particular  l^eulcS,  tljep  migljt  cijeat  4  Rep  4- 
nnp  83an  of  ijis  <Cootis,  bp  keepino:  a  Co?refponiicncc  luitb  ^^^"'■*■ 
CljieHes,  anH  ije  fbotilo  neber  be  able  to  p?oDe  it :  3t  tuouin  " 
be  unreafonable  in  tbis  Cafe  to  put  tlje  Plaintiff  to  piobc 
an))  particular  J5en;left,  amonn:  fuclj  a  ^ultituDe  of  unDcc 
Officers;  tljerefo^e  tlje  poft-maffcr  is  cljarryeu  toltlj  it. 
Clje  OLloJlis  of  tlje  Statute  fo?  erefting  tbe  l0off=C)ffice  are 
(general,  anv  13ackcts  loljatfoebcr ;  fo  tljat  Crcbequer-- 
Xills  are  proper  to  be  fent  tljis  dlaj) :  Clnti  'tis  IjartJ  in= 
tieeti,  tljat  anp  perfon  fljouio  be  ei:cliitieti  bj)  aft  of  parlin^ 
ment  from  fentiinQ:  Ijis  Letters  by  anp  otljer  Carrier,  a- 
gainft  toljom  Ije  migljt  Ijii^e  Remetij),  Uiitljout  tljis  aft,  0? 
bcfc?eit;  ann  pet  not  IjaDeljis  Uemenp  arjainft  tlje  Poft^ 
mafler,  bv  luljom  Ije  is  obligen  to  feno  Ijis  Letters.  "But 
3i  am  of  ©pinion,  tljo'  tlje  Pofl  mailer  be  liable,  tljat  B.  is 
chargeable  alfo ;  not  as  an  ©fficer,  but  a  CUronij  Doer : 
f  0?  'tis  upon  tbis  Eeafon,  tbat  aftion  of  tlje  Cafe  lies 
againlt  tlje  <©aoler,  as  tucll  as  affainft  tlje  €>ljcriff,  upon  n 
Ijoluntarv  Cfcape. 

Clje  tljjcr  other  Judges  bcl5,  tljat  tljis  asion  lap  not;  be^ 
caufe  tbe©ffice  is  to?  intelligence,  ann  not  foj  Jnfurance^ 
nnD  fo?  tljat  B.  i$  an  ©fficer,  ann  ije  is  anftoerable ;  ann 
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'tis  impofiiblc  tu  Poa=^affer,  toljo  10  to  cmute  tlje  ©fRce 
in  fuel)  tiiftnnt  places,  nnD  at  all  Cim^s,  ftp  fo  manp  fcije- 
tal  rpanus,  fljcuiti  be  able  to  fecute  euerp  Cijinff* 

€0  tDi6  it  luas  anftoeccn  bp  Holt  €*  31*  CDat  icijeit  a  $©au 
tafees  upon  Ijiuifeif  a  publicfe  3mplopment,  Ije  is  bounH  to 
fccbc  tije  publicU  as  fat  as  Ijis  Smplopment  ffoes,  0?  an 
CiSion  lies  apiiiif  \)im;  fo?  IjiS  (HnHertahinn;  is  in  Piopoi^ 
tion  to  Ijis  Jpotoer  anB  Convenience* 

15ut  Jutiffment  ioas  ffiljen  fo?  tlje  Defendant* 


PRESCRIPTION. 

Duppa  njerfus  Gerrard.     Mich,  i  W.  &  M. 

carthcw95.  ^f^  JH,  Thomas  Duppa  auti  otljers,  (55entIenien=Sin)ers  anH 

Daiij)  Sllaitets  to  tlje  I^ino:,  b?ou0()t  an  AiTumpfit 

aiyainft  tlje  £)efennantj  in  toljiclj  tbep  DeclareD,  ttjat 

all  (J5entlemen=afljets  Dailp  eilaitecs,  &c.   Cime 

nut  of  ^inn  Ijao  iifeD  to  l)abe  a  5fee  of  5 1.  of  ebcrp  Perfon 

luDo  noluntatilp  accepted  tlje  Iponout  of  jGiniff&tljdoii  ^  anD 

tljat  tlje  Defendant  (on  fuclj  a  Dap)  l^an  uoluntatilp  ac= 

cepteti  lAuiffljtljooU,  ano  tljeteupon  became  inticfaten  to  tljem 

in  fine  pouncs ;  ann  in  ConfiHeration  tbeteof  (on  fuclj  a 

Dai))  Oati  pjomifeo  to  pap  tlje  c^onep,  Uiijiclj  Ijc  IjaD  not 

pcrfo2mc9. 

!;!nb  upon  a  Demuttec  to  tljis  Declaration,  it  tuas  ati= 
luHiyco,  tljat  tljis  aaion  tuoulD  lie  fo?  t&is  Dutp  ^  anti  tljete- 
upon tfje  Plaintiffs  Ijan  31uii0ment» 
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The  King  and  Queen  'verfus  The  Bilhop  of  Lon- 
don and  Dr.  Lancafter.  Intr.  Hill.  4  &  5  W. 
&  M.     Rot.  964. 

OUare  Impedit  tO  picfcitt  tO  t^e  ^ICamffE  Of  St. Mar-      ( i. ) 
tin  in  the  Fields  in  Com.  Midd',    anO  COlltttS  tljat  ?Lcv.37  7, 
Henry  151(1)0?  Of  London  m&  ^tmnt  in  fCt  lit  J^^od.  leo. 
®?OfS,  anO  COHatCJ)  Thomas  Lamplugh,  tUljO  toad  Pari.  Cafes' 

cccateD 'Bifljop  of  Excteri  tuljcccbp  it  bdonffcti  to  tlje  laing:  to  '^^-^^ 
p?cfcnt,  anu  Ije  p?cfentcD  Lloyd,  toljo  tong  mauc  QStfljop  of  Lrc  522!' 
St.  Afaph;  toI)cccfo|t  tibe  Einn;  p^cfentcD  Tennifon,  toljo  toas 
aftcrtoarDS  mane  15ifl)0p  of  Lincoln,  anti  fo  it  fadongcti  to  vaugh.  19, 
m  i^iim  to  p?cfnit  bv  U^  Pittomi^t;  ano  tfjat  tljc  Defcn=  ^°„;,  ^g. 
uantis  niftiirben  Ijim*    Cljc  Dcfennant^  plcaD  in  aijatc= 
mcnt,  aariance  bcttoccn  tlje  mm  ann  tije  Count;  fo?  tfje 
Count  fap9,  tljat  tlje  J^inn;  oujj&t  to  p?cfent  fap  lji0  l^?ero= 
gatitje,  toticf)  i£i  not  mentioncti  in  tlje  Mtit  -,  but  non  allo- 
catur; fo?  tl)e  aUtit  i0  altoaps  general,  anU  tljerc  igi  no  otl)Cc 
Jfojm;  but  tbe  }^?etogatibe  igi  altuapss  mentioned  in  tlje 
Count ;  t^erefo?e  a  Rcfpondeas  oufter  toa0  atoameD ;  ano  tljen 
ttje  OSifljop  nemucccti  upon  tlje  Count.    D?.  Lancafter  plean- 
cn  in  ISac,  confeflmg  tlie  ©esfin  anU  Collation  of  Lamplugh, 
anD  all  t^e  }5?efentationi3  allcnijcti  bj)  tlje  J^ino;,  ann  t&en 

pleaniS  ttC  ®tat»  25  H.  8.  of  Difpenfationsi  auB  tljat  Decemb. 
20,  1693,  D?*Tcnnilbn  toasi  eleSenT^ifljop  of  Lincoln,  anU 
tljat  Decemb.  22,  1699,  tlje  atCljbifljOp  Of  Canterbury  ffCantell 
tittl  a  Difpenfntion  to  IjOlU  St.  Martin's  in  Commendam,  till 

t^e  fitft  of  July  t^en  nm  follotoino:;  ann  t&at  Decemb.  23, 
1693,  tl)e  J^ino;  conficmen  it;  ann  Decemb.  25,  1693,  Ten- in  i  showet 
nifon  ftiais  confitmen  ann  confeccaten :  Snn  aijcrjs,  tljat  tl)e  JJ^g^Argu- 
Difpcnfation  toasi  not  contratp  to  tlje©Ho?n  of  (^on,  ann  menrs  on  this 
ttiat  it  toa0  fucb  aH  (before  tlje  Statute)  toajs  mane  at  Rome ,-  c«^f«  ^^'^ «»»« 
ann  tljat  Tenmfon  ijein  tlje  aicarage  till  July  i.  toljen,  bp 
tl)e  Limitation  of  tlje  Difpenfation  it  became  uoin ;  toljere^ 
upon  tfte  '^ifljop  of  London  collaten  tlje  Dcfennant  Dj. 
Lancafter,  tol)Ctebp  l)e  tnasi  ann  pet  i0  Oicar*    '€fit  tMnsS 
atto?ncp  joinsi  in  tbe  Demurrer  toitl)  tlje  T^injop,  ann  nr^ 
murs  on  t^t  pea  toitl)  D?.  Lancafter.    ann  tlje  ^oiim 
nume  in  m  Cafe  tocrc  tlj?ees  i.  caijet^er  tlje  J^ing  fjan 
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anp  lp?Eron;atiue  nt  an,  to  p?efcnt  to  t^e  Cfiutclj  of  a  ®u&= 
jcs,  on  tijE  p^omotfon  of  W  Cletfe  to  a  Xifljop^icdv^ 
2.  smmittins  Ijc  ijan,  yet  tuljetljec  f)C  Ijati  it  totics  quotics,  as 
Sere  Ije  Ijat)  it  ti)?ee  Cimcs  one  after  anotljerf  3.  aomitting 
Ije  tjan,  pet  tu!)etf)er  W  p?ero!i;atiDe  mere  not  fatisfien  tip 
tlje  Difpenfation  to  Tennifon. 

Holt  C*  %  anU  Eyre  3i.  toete  upon  t^e  firrt  argument 
ftrondp  fo?  t!je  Muq  in  all  tlje  l^oints,  Doibcn  %  mas 
ftroufflp  to  tlje  contrarp.  15ut  Gregory  %  faiD  nothing : 
aiio  it  toais  aftertoarn^  atijutiseli  foi  tlje  ji^ins  in  all  tlje 
Points* 

Tlie  King  and  Queen  njerjus  The  Bifhop  of  Lon- 
don and  Birch.  Intr.  Hill.  3  W.  &  M.  Kot.  965. 

(2.)     ^T^^<£  peatiinfffi  anti  SDemurrers  tuere  ti^e  fame  Ijere 

Ic^'llfik     •*-     '^^  *"  ^^J^  foregoing  Cafe;  anU  t&e  firft  anD  t^irn 

540."  *  "  ■  Points  Ijere  Uiere  tl)e  fame  as  in  tljat,  but  tlje  fecono  point 

4  Mod.  190.  of  toties  qiioties  tua0  uot  in  tfjis  Cafe.    Xut  a  tfjicH  point 

1  Show.. 64.  ^^^  j^  fjjj'g  Qj^jjcg^  joij^clj  toais  not  in  tlje  ot&er,  viz.  tljat 

tlji0  bcino:  a  Cljurclj  netulp  ereaen  jbp  aft  of  parliament, 

ano  tlje  P?efentment6  tljer'eto  beino;  fpeciallp  appointeD  bp 

tl)c  as,  VIZ.  t!)e  T5i(!)op  of  London  to  Ijabr  tlje  firll,  ann  tlje 

ILo?ll  Jermin  tlje  feCOnU,  anU  fO  of  tlje  3Reft  alternis  vicibus 

fo?  eber.  ann  tW  being  i»it&out  anp  €)abinty  of  tlje  H^ing's 
p^eroijatibe,  Qusere,  aBl)etljer  tlje  J^ino;  toere  not  ejccluueo 
from  Ijis  pjerogatine  in  tW  Cafef  lo?  it  tuagi  fain,  t&at 
nn  afiirmatibe  aft  of  parliament  creatine:  a  Cbing  de  novo, 
toljicb  bias  not  in  ei^e  before,  implies  a  l^egatibe,  anU  fljall 
be  tafeen  as  if  it  Ijan  faiU,  tljat  tlje  Xifljop  of  London  fljall 
p?efent,  nnn  not  tlje  J^ino:,  as  Hob.  289.  ann  uibers  otbec 
TSool^s  are.  aifo  tlje  l^inff  fljall  bebounti  bp  tbis  aft,  be? 
fng  mate  fo?  Eeligion,  tljouglj  Ije  be  not  erp^eflp  namen* 
5  Co.  24.  1 1  Rep.  67.  aifo  tlje  MnQ  ann  tlje  Xi'fljop  can- 
not botlj  picfent  fo?  tlje  fame  €urn,  ann  tlje  aa  faping  tljat 
tbe  OBifljop  fljall  p^efent,  from  tljence  it  follotus,  tljat  tbe 
liino;  fljall  not  p?efent.  ann  to  tljis  Opinion  Hok  C.  J. 
at  tlje  firft  feemen  to  incline ;  but  it  toas  aftertuarns  refolben, 
tljat  tljisaa  onlpnireften  tbe^etbon  annCurns  of  p?efent-- 
ing  bettoeen  tbe'  Patrons  tbemfelbes,  but  nin  not  ecclune 
tlje Siinjj  of  Ijis p?eroptibe;  as  tnijere  lanns  areentailen 
bp  aft  of  parliament,  tljep  are  pet  fubjeft  to  fncb  'Bars  as 
otbec  cntaiien  Hanns  ate*  ann  altljougij  tbis  Cburcij  be 
I  netDlp 
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itctDlp  eregct!,  pct  tf)c  liiitn;  fjaliing  tlji's  p^erogatiDc  in  all 
Cljiicclje^  bcfo?c,  Ijc  !jan  it  alfo  in  tijis  vuijcu  it  turiis  cceaeD» 
Notci  €&c  friine  Counfel  mxc  in  botlj  Cafc0,  nnti  botlj 
tucrc  ariyucti  at  tlje  fame  Cimc,  ano  tlje  fame  Jlimsiuent 
m$  ffiueii  fc?  tlje  t^ing. 


Privilege  of  Perfons. 

Skinner  'verfrs  Crouch.     Mich,  i  W.  dc  M. 

TEcrpaf0  bjoupljt  fap  J.S.  aiyainff  tljc  p?oSa?  of  tlje  (^O 
einiucrfitp,  fo?  <0ooti0  feifen  bp  Ijim  going  nouin  ^°^'  '^'* 
tlje  EiUCC  to  Sturbridge-Fair,  tljC  DlltP  tO  tf)C  CI= 
nitjcrfitp  not  being  pain  foi  tbem*  Clje  Defen= 
uant  pleaD0  tlje  10?iuilege  of  tlje  ^Iniijerfltp*  Cl)c  action 
abatetJ  bp  tlje  paintiff'ss  iDcatlj;  Ijis  Ctecnto?£i  b2ing  anO' 
tljet  asion  againft  tlje  fame  Defennant  fo?  tljc  fameCcefpafg; 
tlje  Defentiant  at  tlje  Cime  of  tljis  aaion  b^ougbt,  IjatJing 
left  tlje  (Unibecfitp;  noUJ  tl)e  Defcnnant  p?apeti  tljat  tbe 
Pnbilcge  of  tlje  GnibeiTitp  migljt  be  allouieti  bim,  upon 
potion,  ann  tbnt  Ijc  migljt  not  be  put  to  tljc  Cljargc  of 
pleaning  it* 

Holt  €.  31*  P^i^ilege  refpcas  tbe  Pecfon,  not  tlje  Caitfe, 
ano  pou  ongbt  to  pleati  it ;  ann  tljcn  it  tuill  p20perlp  come 
before  u6,  tuljetljec  tbe  Defentiant,  not  being  a  Member  of 
tlje  Clniberfitp  at  tlje  Cime  of  tlje  aaion  b?ougljt,  is  intitlen 
to  bis  P^ibilege,  fo?  tbat  be  tnas  a  ^cmbec  at  tbe  Cime  of 
tlje  jTaft  none* 
Eulco  per  Cur',  tbat  tbc  Cbattet  be  pleaocD* 

Scawen  ^uerfm  Garret. 

T©  an  aaion  \\\  b.  R.  tbe  Defentiant  pleatietJ,  tbat  be     (2). 
toas  an  attojnep  in  C.  B.    ©n  Demurrer,  ^|.  Ward  *^*"'-  ^^^^ 
objeSeb,  tbat  be  otigijt  to  pjonuce  W  ©lirit,  anti  concluQe 
tnitb  a  prout  patet  per  Recordum;  auD  alfo  tbat  be  laiQ  no 
Venue,  allctiging  no  pace   labere  be  toas  atto^nep,  noi 
tobcrc  tbc  Couct  of  Common  peas  fits* 

Et 
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Et  per  Holt  €.  J»  to  toljiclj  tf}t  tell  affentcti ;  :jt  10  toeil 
vidcisaund  t^"o»0(J>  itilj),  Cficrp  10  uo  BecH  of  a  Venue  to  trp  tuljcre 
67.         "  DC  luiiss  atto^tiEP,  toi  it  lieinn:  a  fatter  concerm'nn;  W  IPcr- 

6*M"d '''    ^''"'  ^•'^^  ^"^^'^  ^^^^^^  ^^^^  ^"^  ^'^  b?oiiD;t)t»    30  to  t{je  3D, 

5  Modi  ?io."  Oe  toonticret)  Ijoto  tfjat  cijct  came  to  be  alloiDen,  fo?  tf)at  tijis 

I  saik.6.    •  Court  fenli0  ^lrit0  to  t(jc  Cfjicf  3!uftice  of  tJjc  Common 

13Iea0,  bp  tijat  Bamc;  aitn  unler0  tofjcre  tfji0  10  Ijein  to  lie 

Ipart  of  tlje  Defcn'ptiou  of  a  Eecojn,  it  can  neijct  be  necef- 

fan). 


.(3.) 

Skin.  5S2. 


Stevens  'verjiis  Squire.     Trin.  7  W.  j. 

A  pea  of  ]15?it)ileffe  fea0  pleaUeti  bp  t\)t  S^efentiant,  a0 
Clerk  to  one  of  tbe  p^otbonotarieo,  in  tlji0  fanner ; 

Et  prxdid'  Def.  dicit,  tuitljOUt  fapinff  Venit  &  dicit,  o?  mafeinff 

anp  Defence,  &c.  tobicfj  toa0  objeften  to  be  i\k 

Holt  C*  %  30  to  tlje  Objeaion  to  tlje  pieatiinff,  it  is  of 
little  0?  no  Eeffam,  3!f  a  p^otljonotarp,  0?  otljer  Jperfon 
itJljo  i0  p?ibilen;eli  bp  Eeco?n,  plean  W  P^ibilejje,  ano  b?ino: 
a  ©Ilrit  atteflino:  it,  tbat  i0  concUifibe,  anH  tlje  Plaintiff 
map  not  traberfe  it  ^  but  otljettuife  it  is  of  a  Clerfe,  0?  "Ser-- 
uant  to  fuclj  p^ibilegen  perfon*  3in  tbe  Cafe  of  Keckwith 
ann  Wheely  tbi0  Cetm,  tlje  DefenHant  pleaneu  W  Wii'oi' 
lege  30  an  attojnep  of  c  b.  ann  mane  no  Defence* 

Duncombe  ^erfm  Church.     Mich.  8  VV.  ^. 

(4- )     'T^^(£  DefentJant  pleatieti,  tbat  Se  toa0  an  ©fficer  of  tlie 
I  saik.  I.       J^     Court  of  Common  Plea0  -,  ann  uo  SDificer  of  tbat 

Court  can  be   fueU  prxterqu.  coram  Juftic   de    C.  B.     Clje 

Plaintiff  replie0,  tljat  at  tlje  Cime  of  etljibitino:  tl)e  05111, 
tlje  Defendant  ttja0  in  Cuffotip  of  tlje  ^arfljal,  in  a  certain 
piea  of  Debt  at  tbe  ©uit  of  anotljer  -,  on  tlji0  tljcre  lua0 
a  Demurrer. 

Holt  C.  %  'S:Ijoud;Ij  a  13111  be  fileti  againft  Ijim  a0  in 

CufloDp,  Ije  map  pleati  l)i0  p?iliileKe:  Clje  Difference  is, 

yj)i}ttt  a  perfon  is  ijere  aftuallp  in  Cuflonp,  be  10  lif^bie  to 

'"all  3aion0 ;  but  if  Ije  be  onlp  upon  Tiail,  pnuilcge  map  be 

pleaueti,  fo?  tlje  ^Ijeriff  cannot  take  Botice  of  lji0  p?iDi- 

5  Lev.  ?45-   lege,  fo  tljat  be  mufl  gibe  TBail.    anb  it  ba0  been  refolben, 

sRou.Abr.  tljat  tijg  putting  in  of  nsail  is  no  fubmitting  to  tljc  3!utif= 

tiiaion  of  tbe  Court,  tubetljcr  it  be  general  0?  fpecial  Tail ; 

fo?  until  tbe  TBail  be  put  in,  tlie  Defenbant  10  not  in  Court 

I  to 
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to  plcao  anp  €ijinff,  no?  i0  tlje  Plaintiff  obligcn  to  Heclatc 
aijainft  ijim. 

Baker  i;^r/^^  Swindon.     Mich.  lO  W.  5. 

':3P  Holt  C  J^O^-^^^JiJ^C*^  i^  f^^lJ^^  of  Court,  0?  of  l^io-     (5.) 

1  ccfsi  5  in  tfje  Court  of  Common  pieas,  ?  saik.  isj 
e^jcrj'P^'^fo"  ^!50  tirlcnn;s  to  tljat  Court,  fuel)  a0  atto?nies 
auD  tljrir  CIcrUe,  &c.  ajall  Ijaijc  p^iuileiye  of  ijcinn:  fucD 
tljere,  ann  net  dfcinljcre,  luljfcl)  is  tlje  p?i\)ilep  of  Court: 
15ut  none  fljnU  bc^alloiucn  13,2i\3ilcgc  of  P?occf6,  Init  tljofc 
tuljo  arc  DfRctnig-iif  tDc  Court,  ann  fuppofcn  to  be  aliuaps 
tija-c.  ^nti  inc.  B.  tijcre  arc  tluo  ^oitd  of  Pnbileijcs ; 
tljc  one  (y  crtS  Ollj*cr0  of  tijat  Court,  to  be  fuco  tbcre 
bj»  06(11,  anr»  i^otO:r  of  tljcir  CIcrUe  to  be  fuco  tljcre  anU 
not  elfcuvfjcrc  bf€)?iginal« 

Clifton  'verfas  Swezeland.     Mich.  I  Ann. 

H^EC  tbe   Dcfcnuant  plcatscn  tbc  PHbilege  of  tf)e     (6.) 
Conmion  picaxj  in  abatement,  toitljout  concUiDinjj  *^*"'^"-  '*'^ 
to  tlje  EccoiD ;  to  luljidj  Crccptions  toere  mane* 

Holt  C»  3.  De  nceo  not  tio  it,  but  map  Icabe  tlyz  Plain- 
tiff liberty  to  repip,  ann  oenp  Ijiei  beino;  a  perfon  p^ibilepn 
tljere,  U)|)iclj  tfjc  piaiittiff  cannot  Do  if  tijc  Defenbant  con- 
cluncjj  to  tlje  Ecco^B;  Ijid  not  faping  prout  patet  i0  no  goon  scca  show. 
Caufe  of  a  general  Demurrer*    ann  upon  tije  prout  patet  "^^^ 

perRecordutn  fljall  gO  a  Certiorari  tO  CCttifj)  tbC  EeCO?n; 

ann  if  tbep  p?onucc  one,  ann  fljetu  Ijc  isi  piibilegcn,  tf)c 
Plaintiff  i$  effoppcn  tbercon* 


O 


Dillon  ^erfus  Harper.     Trin.  1  Ann. 

^B  a  Special  Demurrer,  tobece  an  9tto?nep  pleanen     (7) 
_'  bis  Pnbilegc,  f02  not  concluning  tbe  piea  tnitb  a  ^saik.545. 
Profert  of  a  ^rit  Of  Paibilcffc,  tcitifping  W  being  an  ^ 
to?nep,  &c.  ' 

Holt  c.  %.  Ji  Pnbiicgc  of  an  attojnep  be  pleanen  loitb  >  saund.  6? 
a  Mrit,  tbe  Defennant  cannot  be  nenien  to  be  an  atto^nej? :  ^^odcar 
if  tuitbout,  be  may,  ann  tben  Certiorari  fljnU  be  atoarben  to  n*. 
certify  tobetber  be  be  an  attojnep  02  not.    an  attoniep  map 
plean'pHbilege  toitO  a  Profert  of  l)i$  mxit,  if  be  tuilU  0? 

7  L  luitb 
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tcitlj  an  Crcmplification  of  tbe  Ecco?ri  of  W  atiminion ;  o? 
l)c  map  p!can  lycnecallp,  tljat  Ijc  is  an  atto^nep  of  C.  B.  &c. 
anD  it  tuill  be  WU  enouijD  -,  foi  fo  are  t&e  p^cccnents* 
Comb.  319.  3n  3tto?nep  pleaBis  fjiis  Pjiuiicgc,  in  an  Siaion  of  Debt 
qui  tarn,  it  fljall  be  allotoeD ;  but  not  in  an  ^Information  a= 
gainft  Ijim> 


Privileged  Places. 

Brown  ^erjus  Burlace.     9  W.  j. 

(i.)         A    ^  ^^^^^  ^<^^  "1^^^  "P''"  ^^^  Defentant  in  tlje 
5Saik.45,      /\     Temple,  anD  Ije  mobco  b))  Ijis  (Eounfel  tbat  it 

sk.-.i  684        /~~\    '"'ff^^  ^^  ^'^^   ''^^'^^^  f^?  ^^>^^  ^^J^  Temple  i0  p?i^ 

&c.  ■     '    ''^    -*"  biiegetJ  fcom  atrefts  bp  tije  i^inij'js  ©?ant,  ajs  ap- 
pears! bp  Dugdale  anH  Stow'js  Cljjonicle* 

Holt  c*  J*  3It  i0  a  Clueftion  tuljet^er  tbe  l^ing  Ijatfj  matie 
anp  fuclj  (S?ant,  but  if  be  i^as  it  i0  boiD  in  ILato,  tljep  babinfl^ 
no  Court  of  3luftice  bjitbin  tljemfelbeis  tbere :  €be  Temple 
it  is  true,  is  a  Place  extraparochial,  anD  not  toitfjin  anp 
Pariflj,  no?  toitbin  tbe  Citp,  fo  us  to  be  unUer  tlje  Cuffoms 
of  it;  but  it  is  toitljin  tbe  Countp  of  tbe  Citp*  ano  White- 
Friars  is  tiiitbin  tbe  SlutismiSion  of  tfje  Citp  of  London. 
3!n  tbiis  €afe  tbe  Court  toouiti  not  fet  afine  tbe  9rreff;  fo 
tbe  Defendant  loais  beio  to  Special  iBail ;  j^et  t\)cv  feemeD 
not  to  countenance  arteftis  in  tb^  Temple,  efpeciallp  in  €erm 
Cime* 

EldertonV  Caje.     Mich.  1  Ann. 
(2,)     T7Lderton  aun  otbets  Itiere  ta^en  up  anti  conimittcti  bp 

■^°t?^'i;     ■*-'  t&^  OSoartl  of  Green-Cloth,  fO|  e^JeCUting;  a  Fieri  facias 

in  Whitehall,  upou  a  Complaint  of  a  forcible  Cntrj>  into  a 
J^oufe  in  Scotland- Yard,  in  Contempt  of  tbe  p^ibifeffejs  of 
tbe  €iuecn'0  Eopal  paiace,  anti  luitbout  CHIarrant,  &c. 

Clpon  a  Habeas  Corpus  b?ouffbt,  it  toass  infiften  to  be  a 
iatuful  C.rccution  of  tbe  mtit,  anH  not  p?eiutiicial  to  tbe 
P^ibileije  of  tbe  palace ;  anti  tbat  atrmittino:  it  tnais  a 
OBjeacb  of  tbe  peace,  tbe  Court  of  Green-cioth  ban  no 
Potuer  to  commit  tljiis  Perfon,  becaufe  be  toasi  not  m 
I  Cluecn'iS 


73.  75i  7<J. 
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£luccn'0  ©ctliant;  anti  Ujat  Court  fjatlj  onlp  Clutljo?itp 
oUcc  tlje  €lueen'0  jfamili),  fa?  tljc  ©oucnimcnt  ann  oincriiijj 
Ijec  menial  ©ccuantjs.  Co  tfjiss  it  lua^  anftueceti,  tljat 
tfjerc  toad  a  ffanBiiiD:  Cammiflion  of  tOc  Peace  fo?  tfjc  Verge 
ann  Palace,  anti  tfjc  ©fiiccrjj  of  tije  Green-Cloth  ate  altoapjs 
ComuiilTionersi ;  auD  tijc  diieen  map  tieclatc  any  5;oufe  "to 
be  a  Eopal  palace  unnet  t!je  *J5?cat  S^eal,  aftcl-  tofjicfj  it 
is  a  paiace,  tljougl)  flje  Botl)  not  tefiDc  tf)crc* 

Holt  C«  3!*  ft  nccu  not  appear  in  t()c  C(ilarrant  o?  Com--  '  ^^o'^-  7<?. 
mitmcnt  tfeat  tijep  turre  3iu!!ices  of  peace,  but  it  id  altoapsi  ^mTJ."  Isf' 
upon  tlje  Eeturn*    3nn  tfje  fatter  ijere  is  onlp  tijiss,  to^'e^  i  Lev."  10$.' 
tftcr  tlje  laa  bcino;  none  toitljin  tlje  Ciucen's  Palace,  ann  it  \°^]-^  ^^^ 
is  not  fain  tijat  tlje  Cluecn  toas  aftualip  refininn;  tljerc,  i.  e.  cro.  car.'* 
3ff  tlje  p?iiiilej]fc  be  not  confinen  to  tljc  Kefinence  ^  Clnn  ^i^- 
t()en  anotljer  Ciucffion  toill  be,  in  Cafe  it  be  fo  confinen, 
toljnt  toil!  amount  to  a  Eefinence  t  jFoi  fuppofc  tljc  Ciueen 
be  at  Windfor,  02  otljcr  niffant  Palace,  ann  a  ^^urner  ig 
committcn  at  Whitehall,  fljail  tlje  lLo?n  <&tetoarn  mnn:e  of  it 
on  t&e  statute  of  h.  s.  31  Ijoin  tljat  Ije  fljali  not*  %\  agree  it  is 
a  great  Contempt  to  arrel!  anp  Pcrfon  in  tlje  Clueen's  Pa= 
lacc,  to  tlje  Diliurfaance  of  tlje  Ciueen,  0?  Ijer  ©erbants  ^ 
nnn  tlje  Confcquence  miijlit  be  bcrp  nangerous,  to  fuffer  a 
l^umber  of  rune  JFellotos,  unner  Colour  of  p^ocefs,  to  en= 
ter  into  tijc  Eopal  palace*    15ut  31  am  of  Opinion,  tljat 
toljcre  tlje  Ciueen  is  totallp  abfent,  ann  neither  p?efent  bp 
Ijerfelf,  0?  bv  anp  of  Ijcr  Domefticfes  0?  f  amilp,  tlje  place 
Jjatlj  no  p^ibileue;  tljouglj  it  i&  otljertoifc  toljere  it  is  onlp  a 
perfonal  afafence  fo?  a  njo?t  Cime ;  ann  tbe  Clueen  at  t^ig 
Cime  toas  at  windibr. 

Cbe  p?ifoners  toere  remannen,  aiin  o^neren  to  be  b?oujrl)t 
up  ttoo  Daps  after  fo?  TSail* 


PROCESS. 

Allen  'verjlis  Brookbank.     Trin.  1 1  W.  3. 

A  Citation  fo?  3Incontinencp  to  tlje  @)piritual  Court  2  saik.  62< 
toas  fctben  on  tlje  Sunday,  ann  firen  on  tlje  Cljurcft 
Doo?.    3\t  toas  objcaen  to  be  boin,  bp  22  Car.  2. 
Holt  €*  3f»  Cljat  Statute  ertenns'  not  to  tljis 
Piocefs,  no?  to  Summons  at  tlje  Cljurclj,  but  onlp  to  fuclj 
p?ocefs  toljiclj  map  as  toell  be  ei;ecuten  at  anp  otljer  Cime* 

PRO- 


S'pz- 


PROHIBITION. 

Quilter  ^erjus  Newton.     Trin.  2  W.  &  M. 


(j)     1^  yEwton,  one  of  tljc  CSurclj-toartcniS  ofSr.BotolphX 

carthew       1^^     London,  liOellcn  nB'ai'nff  Quilter  fo?  (topping  tfje 

151,152.       I    ^    CDui'cl)  23)00?  ann   ^aiintiotiis,  bp  S^ijcos,  &c. 

'^^  built  (ais  Ije  fuppofeti)  upon  Part  cf  tljc  Cljutcij- 

^atD* 

potion  fo?  a  p?oIjibition,  upon  a  Suggcftion,  tljat  tfjc 
Conufancc  of  ILaj^^iFcesi  appertain  to  tf)e  Cempo^al  Courts, 

anD  tijat  €)ir  Charles  Humphrevile  tDHS  feiTcB  ill  f££  of  a 

^elTuage  ano  Curtilage  near  tlje  Cfjurclj-parti,  as  of  Ois 
iap=jfee,  &c.  anti  tfjat  Newton  ijan  libeileti  fo?  bulJoing  up^ 
on'tlje  €()urcl)=parn,  ubi  revera  tfje  SljebS,  &c.  lucre  net 
built  upon  anppartof  t(je€ljurc!)-partJ,but  upon  alap^jfee; 
anD  tljis  tuas  IjelD  a  gooU  ©uggeftion,  becaufe  it  loae  a. 
ucrren,  tftat  tlje  Sbetijei  niD  not  itanti  upon  nnp  part  of  tlje 
Cburclj-paro* 


Anonymus.     Anno W.  3. 


(2) 

3  Salk.  2S9 


IB  €afe0  of  p?oljibition0,  t^e  ancient  Courfc  tuais,  tube  re 
tfjep  toere  granteD  upon  99otion,  fo?  tbe  Part?  p^oljibi-- 

tetl  to  fue  out  a  Scire  facias,  Quare  confultatio  non  debet  con- 
ccdi  poft  Prohibitionem  -,  ill  tDljiCb  CSTItit  tbe  @Uggeftion  tua0 

teciten,  ann  aifo  a  p?obibition  granten  tbereupon,  ad  dam- 
piowd.47z.  num  of  tlje  Partp:  aftertoams  tlji?  Piagice  toas  altereD, 
Reg-  71.  am5  tjjj^  courfe  came  to  be,  on  granting  a  p?obibition  to 
tlje  Plaintiff,  tljat  tbe  Court  bounti  Ijim  in  a  Eecogni?ance 
to  p?ofecute  an  Slttacbment  of  Contempt  againff  tlje  HDcfcu' 
nant,  foi  fuing  in  tbe  Spiritual  Court  after  p?ofjibitio!t 
granted,  ann  tljen  to  Declare  upon  tbe  p?obibition;  fo  tljat 
be,  U)bo  mas  Defentiant  in  tbat  Court,  is  note  become 
Plaintiff  in  tl)e  Court  aboue*    Per  Holt  C«  I. 


Nelfon 


PROHIBITION.  99^ 


Nelfon    ^'erjas   Hawkins,    Dean    of    Chichefter, 

Mich.  8  W.  5. 

IB  l^ifi\)ibitm\ ;  tijc  plaintiff  ncclarcO,  tljat  tf}C  Dcfcm     C  sO 
Hant  librlicn  nsaiim  Ijim  in  tljc  €)piritiinl  dourt  fo?  cal=  ^^J'^'  ^^  '• 
linu  Dim  Knave j  iDfjeiton  tfjc  DcfcnOant  ticmurrcti. 

anil  per  Holt  €.  3.  St  luill  be  ijarti  to  grnnt  a  Confiiltn-- 
tion.  Cfic  l.^artp  Ija^  net  nccufcB  tlje  'Dean  of  anp  Difljo= 
ncffp  in  Ijis  Jt^^ofcflicn,  Uiijiclj  map  mnUr  Ijim  liable  to  €cclc= 
fiafiical  Cenfutep  -,  if  Ijc  Ijati  fo  Done,  it  \uoulD  fiaDc  been 
teafonablc  to  let  Ijim  fiic  tijere^  but  nolu  tlje  Cafe  io  onip, 
toljctbec  tucmufi  hz  ma?c  tenner  of  tljc  Eeputation  of  a  Clc^ 
gpman  tljan  tfjat  of  anotljei*  ^an,  fo?  \i}l)\cl]  tljeix  is  no 
Eeafon*  tiTljc  Reafon  luljp  lapinij  liiolent  OantJS  on  a  €lec= 
0j)man  tuajs  punifljeO  bp  €-tcommitnication,  Uias  becaufe  be 
fjibing  Habitiim  &  Tonfuram,  bp  Vuljiclj  l)c  iuas  UnoUin  to  bc 
fuel),  an  ^ifault  on  bim  luas  nccmcti  an  SlTault  on  tlje  IdIjoIc 
Cletn:));  ano  fo  a  UinD  of  £)piritual  Offence. 

9n~n'  in  Hill.  Cerm  tljc  Court  gabc  3;Ut)n;mcnt,  tijat  tf)c 
P^oljibition  fljouio  ftann. 

Grimes  ^erjiis  Lovel.     Mich.  10  W.  3. 

Libel  in  tlje  g^piritual  Court  fo?  tbefc  CCIo?tis,  You  arc  a     C4'> 
damn'd  Bitch,  Whore,    and  a  pocky  Whore,  and  if  you  ^"[''■'  '*^' '' 
have  not  the  Irch,  you  have  the  Pox  ;  anU  moiietl  fo?  a  }?20lji= 

bition,  becaufe  an  3Sion  lies  at  Common  Lata,  anti  a  Dif' 
ference  luag  tal^en,  lubere  tfje  2Ho?ii  Pox  coulU  not  be  in= 
tenneti  but  of  tbe  French  Pox,  bj»  tf)e  £Bo?li53  tljat  toere 
loineO  luitfj  it;  tbcre  Clsion  lies, 
anti  Holt  C.  3".  faiD,  tljat  toljere  tljedlo^ti  Pox  tuao  joineu 

luitlj  tlje  taoin  Whore,  it  fljOUltJ  be  intCnncD  of  tljc  French 

Pox.    ^  }3?oIjibition  luad  granteti. 

Godfrey  ^jerfm  Levvellin.     Trin.  1 1  W.  3. 

•Bp  Holt  C.  3;.\  ]\7Cperc  tlje  ^<^atter  fun:n:c{!eli  fo?  a  p?o^      (5.^ 

VV    ijibiticn  appears  on  tbe  face  of  tlje  '^""^'  -'^'' 
libel,  an  a-fitJalJit  of  it  is  not  rcfjiiircti;  but  if  it  Botb  not  [^rrofl  .:^. 
appear  tljere,  0?  if  pou  uiobe  fo?  a  l32ofjibition  as  to  mojc 
tljan  appears  upon  t{)e  face  of  tbc  libel,  to  bc  out  of  tbcir 
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jitu!0tiiaioii,  you  oufffjt  to  Ijaue  affitiauit  of  tlje  Ctutb  of 
tijc  giuggcaiaiu  aim  in  nnotbct  Cnfc  Ijc  fain,  mijttt-z'otz 
tije  fatter  iuljiclj  pou  fugijeft  fo?  pour  P^ofjibition  iu  foreign 
to  tIjc  libel,  it  muft  be  pleaticD  beloto,  before  poii  can  Ijauc 
Hob.  -9.  n  Pioljibition ;  it  i^i  otljci-luife  tnfjece  tlje  Caufe  of  p^oljibi-- 
iLcv.  235.  tion  appears  on  tljc  IFace  of  tlje  libcL  Mo  tuijerc  it  Dctij 
appear  in  tljc  libel,  0?  bp  tlje  p^oceetiinui;  in  tIjc  Caufe, 
tijnt  tlje  Conufnnce  of  it  tiotO  not  beionn;  to  tJjc  spiritual 
Court,  a  p^oljibition  map  be  mobcu  fo?  anti  grnntcD  after 
©entente ;  ano  tOijs  OOID0  in  all  Cafes,  but  buben  one  is 
fuen  out  of  ijis  Dioccfe,  upon  tbe  ^Statute  23  H.  8.  in  luljiclj 
Cafe,  bp  pleaninu  pou  oton  tljeir  JurisDiaion* 

Blank  <vcrfus  Newcomb.     Mich,  ii  VV.  3. 

(  6. )  1  Jbel  in  tlje  8)piritual  Court,  fc?  not  papinu  a  l^nriflj' 
Cafes  w.  3.  L  Eate  fo?  Eepairs  of  tbe  Cljurclj ;  anH  fiifftjeffeD  fo?  a 
5'^-  p?obibition,  tljat  all  parifij=Eates  Uierc  to  be  mane  bv  a 

^ajc?itp  of  t^e  parifljioners ;  anu  tbat  cberp  Rate,  mane 
after  it  is  once  collcsen,  becomes  Uoin ;  ann  tijat  tijis  luas 
not  i^y  a  S^ajo?itp,  &c.  ann  tbat  tbe  ©uit  luas  to  pap  tljis 
in  purfuance  of  an  oin  Eate  colleSen  manp  fears  bcfo?e. 

as  to  tbe  firft,  it  is  urtyen,  its  not  being  bp  a  Q3aio?itp 
of  pariiljioners,  bias  a  fatter  onlp  p?oper  fo?  an  appeal, 
ann  fo  is  tbe  3Inequalitp  of  tbe  Eate*    2  Bulft.  289. 

as  to  tbe  feconn,  tbat  tbis  p?efent  Eatc  ban  inneen  Ee-- 
ferencc  to  a  fo?mer  one  lubicb  ban  been  coUeKen,  but  tbat 
tuas  not  to  gibe  anp  iFo?ce  0?  Cfiicacp  to  tlje  fo?mer,  but 
onlp  hy  toap  of  Direaion  of  tbe  latter,  accojninij  to  S»it 

Robert  Lee'S  Cafe* 

Holt  C.  J.  Cbe  rigbt  Courfc  is  fo?  tbe  Spiritual  Court 
to  ffitje  fufRcient  Jl^otice  to  tbe  l^arilb  to  meet,  ann  mafec  a 
Eate  fo?  Eeparation  of  tbe  Cburcb,  ann  fo?  il^eijlea,  &c. 
tbep  map  be  e);communicaten  •  but  Ccclefiaftical  Courts 
cannot  make  a  Eate,  0?  appoint  Commillioners  to  00  it  v 
ann  bere  tbe  Stuffffcftion  recites  an  ancient  Eate,  tubicb, 
tbep  fap,  tnas  to  be  a  ftanninff  €)?ner  fo?  all  Cimes  to  comc; 
ann  tbat  tbep  baDe  confirmen  tbat  Eate  -,  ann  tbat  tbe  li= 
bel  is  fo?  Uiant  of  a  netu  l^apment  acco?ninn;  to  it.  Vide 
Noy  126,  131.  in  Point,  fo?  a  p?oljibition  in  tbis  CafC; 
ann  all  tbat  tbe  S)piritual  Court  can  no,  is  to  maite  an  O?- 
ner  tbat  tbe  Cburcb  be  repairen,  but  not  to  alTefs  a  <^uan- 

tum. 

I  Stone 


P  R  OHIB  I  T  I  O  N.  ^9^ 


Stone  verfus  Jones.     Trin.  1 2.  W.  3 . 

LJbcl  in  tf)c  'gpicitiial  Court,  fcttinn;  fo^tlj  a  l^jcrciiption     (; .. ) 
fO?  tl)C  Oicac  of  iMarcham  tO  fiUU  a  PCL'foit  tO  Officiate  Cafes  u. 

fn  tijc  Cljapel  of  Garworth,  cin  ancient  (Siljapcl  tm'tljin  tlic  404,  &c. 
fain  l^ariflj,  fo?  tlje  Cafe  of  t!jc  13ai;iil)ioncr6 ;  in  Confioc 
ration  tufjeceof  tf)C  pacifijioncrg,  Cime,  &c;  paiD  Ijim  ann 
li^  p?ctiecc(ro?£j  tluoCliiartcrg  of  Qliljcat,  nnntluo  of  ,%ilt, 
pearlp*    (Llpon  ^Suiiiycflion  of  no  fuclj  1.5jefci-iptian,  \Piol)U 
bition  toajEj  monen  foh 

Holt  d*  %  CIjic  ij£S  tljc  Dcrp  Point  aniutiireo  in  WiWianC^ 
Cafe,  5  Co.  72.  fo?  it  is  an  €cclcfiafticai  Dutp  to  be  pei'= 
fo^meU  toi  tijc  anuantaffe  of  tljc  l^acinjioners  -,  ann  tf)cugD 
it  commenced  by  P?efcription,  jTt  it  conceins  Ccclcfiaftical 
jpcifcns,  ann  i^  a  uteet  €)picitual  ^Ijinij  5  ann  is  not  at 
all  tije  fame  ajs  if  it  Uicrc  arjainft  a  lapman;  luljo  i0  not  fa 
cafilpbounn  bj?  Canon  laib  as  Ccclefiaflical  Peifons  nic^ 
fo?  tljeic  p?ocecninQ;0  tljcee  b|)  J^^efcciption  fljall  not  cljargT 
a  lapman,  oj  anp  Cempoial  Ein;ljt»  In  tljc  cllacancp,  tljc 
J^atrou  ann  0?ninarp  map  grant  a  Peiifion,  ann  tbe  parfort 
fljall  be  fiien  tijerc  fo?  it^  ann  upon  tlje  statute  of  Circum- 
fpefte  agatis,  a  p?oljibition  inas  neuer  itrantcn  in  tbat  Cafe, 
tboufflj  Coke  in  Ijis  Comment  upon  tijat  <i)tatutc  be  of  a 
contrary  ©pinion.    Adjom'. 


T 


Clay  ^erfm  Sudgrave.     Trin.  12  W.  3. 

I^C  Crccuto?  of  a  fatter  of  a  S^bip  libcKen  in  tf}t     (8) 
anmicaltp  fo?  (Hlag cd.  -  ^^"'-  ^ '• 


_.  _,    ,  .  Carth.  518. 

Holt  C.  3f*  Ijein,  iff,  Cbat  J^^oljibittons  iuere  not  of  bytheNamc 
Eisbt,  but  iDifcrctionarp.  §)c  fain,  Hak  ann  Wyndham  "fc'^Yi*"" 
tnere  of  tljat  ©pinion,  but  Kclynge  niffercn.  g/ovr 

2.  Cljat  it  toajj  bv  mere  Jnnulffence  tijat  C^ariners  tocre 
petmitten  to  fuc  in  ti)Z  anmiraltp  fo?  tljeir  eiajteS;  becaufe 
t&e  Eemenv  tljerc  toas  cafirr  ann  better.    Caficr,  bccaufc 
ttep  map  join  tljere ;  ann  better,  becaufe  tf)C  Ssljip  itfclf  is  1  s;d,  65, 
anftuerable  t  OSut  it  is  atjainft  tije  statute  exp^efip,  tljo'  nolo  ^^i  67 

Communis  error  facie  jus;   J>et  it  lua0  neUer  altOtuen  t{}C  .^a=  6  Mod.  2(5, 

ffer  njouin  fue  tmt,    m}t  ^^ariners  contrnS  on  tlje  Crenit  ^53 

of  tljc  eijip,  tlje  99af(cr  contraa.s  on  t£)C  Crenit  of  t&e ' """"  '^'*' 

©Uiucrs. 

Jones 
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Jones  njerfus  Stone.     Trin.  12  W.  3. 

( 9. )  TOnes  tijc  Clicat:  of  N.  tun0  IibellcH  ajyainC  in  tfte  ^pfrftual 
2S»!k.  550.  J  Court,  fo?  tfjnt  bp  Cuflom  €imc  out  of  ^inH  tf)c  ai= 
catss  of  S.  IjaD,  Ijp  tljcmfciucs  02  otljrte,  fain  €)it)inc  S)et:l3(ce 
in  tljc  Cljapcl  of  C.  fo?  luljiclj  tljecc  tuas  fuclj  a  Eccompcnce ; 
anU  tljat  fje  neglcffeD.  Clje  Dcfentiant  fo?  a  p^ofjiln'tion, 
toitljout  ttaucrfinn:  tiji^  Cuftom,  fuffuelten  tijat  all  CuftoniiS 
iDcrc  triable  at  Common  LaUJ* 

Holt  (I,  %  a  parfon  map  be  bounu  to  an  €cclcfial!ical 
£)utp  fap  Cuftcm ;  tl)e  Spiritual  Court  map  puniflj  Ijim  if  l)c 
iico;lc80  tljat  Dutp*  Cljc  Cuflom  mfirljt  begin  bp  an  €ccle= 
fiaftical  a»*  ^\\i  a  bare  p^efcription  onlp  id  not  a  fulfil 
cient  (55?ounU  fo?  a  lp?oljibition,  unlcfd  it  conceruiS  a  lap= 
man ;  toljereag  Ijere  it  is  an  €cclefiaftical  Eiijljt,  an  €ccle= 
fiaftical  perfon,  anti  an  Ccclefiaflical  ST^utp,  anc  tlje  pje-- 


Farrcfl.  88. 
6  Mod.  250 


F.N.B.5..b.  fcription  not  nenien* 

Ballard  ^erfus  Gerard.     Hill.  13  W.  j. 

(10. )  ^-pi)  e  Kcffifter  of  a  spiritual  Court  libelleti  tljere  fo? 
6oi'Sc.  ^'  A  jfees  belonginff  to  l)i0  Office,  ann  p?ocee5inff6  tnece 
carrien  to  an  €,rcommunication.  51  p?ol)ibition  tuas  moijcn 
fo?,  upon  S^ufftyeftion  t^at  tlje  ©(fice  of  a  Eeijiflcr  ijs  a  Ccm^ 
po?al  OiRce,  ann  ^  Confequencc  tlje  jFecsi  t&ereof  onlp  co= 
mifable  at  Common  laui*  3!t  toad  objeaeti  to  be  fo?  JFeesi 
nccruintj:  fo?  tljc  necelfarp  Ci:ercife  of  Ijid  ^fkzz  in  Court, 
tuljiclj  toere  Ijid  fole  Eecompence,  anti  fo  fmall  from  eijerp 
particular  Perfon,  t^at  to  put  Ijim  to  an  Saion  at  Lato, 
toouin  be  in  cffea  to  l!ep?itje  Ijim  of  tljem  entirelp  -,  anli  fome 
cf  tftem  map  be  fuel)  fo?  tol)icl)  tl)ere  map  be  no  Eemetip  at 
lato,  ad  in  Cafe  of  tlje  'Bor=^^one))  of  tljid  Court,  0?  tlje 
feed  of  a  Doo?--!aeeper*  ann  ad  to  tlje  Qiiantum  of  tbem, 
tljep  are  affclfeti  bp  tlje  Court;  ann  anp  Court,  ancient  0? 
Tieto,  tl)at  babe  necelfarp  Officers,  map  afcertain  feed  to 
tljem,  ann  all  tljofe  tbat  ufe  tlje  Court  fliall  be  concUiQen 
t^erebp  •  ann  pet  tljofe  feed  map  be  fo  fmall  from  eacl)  }p)er- 
fon,  tljat  it  map  not  be  too?t&  toljile  to  b?in0  an  Action  at 
lato  fo?  tbem.  Sinn  it  toad  faiD,  if  one  refufc  to  pap  tl)e 
fee  of  tlje  Doo?=l^eeper,  tlje  Court  iljall  commit  ijim,  ann 
t&at  toad  tlje  onlp  Remenp. 

I  Holt 
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Holt  C  J*  contra:  30  tCJ  m\t  Cafc  Of  tfje  iSo^-^one)', 
})C  fljall  not  Oii^etljc  Eule,  if  &e  Uoc0  not  pnp  fo|  tijc  15ox; 
nnt>  toe  caujiot  juftifp  committino:  om  fo?  not  pnping  cf 
jfccis*  <Biu-ciP  tfjci-e  mud  He  nii  o?iffinal  Iriyni  Eemenp,  if 
tfjctc  ftc  n  Kigljt  -,  ann  fucc  tlje  ©fficc  of  Ecn;iftec  02  ial)' 
ncacon  is  n  if 'cccfjolo,  fo?  tyljiclj  an  affile  tiiill  lie ;  an6  if  fa, 
a  Dcniai  of  tljc  i'cafonaO!c  ano  ufual  jfecs  tljereof,  Mil  be 
a  DilTeifin  of  ijtjs  ©ffice.  i:inn  no  Court  ijas  a  poiuec  of 
fcttlinij  tije  jfeco  of  it0  SDdicci-^,  fo  an  tn  concliinc  tijc  €»ui3= 
]t?t;  but  tljus  flit  tijep  map  bo,  aji  to  jutiffc  luljat  aie  rea« 
fonaWe  feee  :  aun  in  a  Quantum  meruit  lip  tlje  Officet  fo? 
fucf)  ifceici,  tlje  JuBge'si  alfcfiing  tljem  rcafonatife  map  lie 
gooti,  but  not  conciufibe  euiocncc  to  a  Jurp ;  anO  fa  of  a 
Cable  of  tljc  ufual  jFees  of  a  Court  not  nctelp  crcacD ;  anD 
after  it  ijs  once  founti  reafonabic  bv  a  Jurp,  tljcn  it  map  be-- 
come  conclufibc  Cbinencc^  ann  fo  it  Ija^  been  atijuUijeti, 
15  Car.  2.  betiuecn  Beal  ann  Prior,  fo?  tfje  jFcejS  of  tlje  Kc-- 
ffiftcr  of  tlje  ©fficc  of  3'nfurancc;  vide  Hard. — .  iDoUicber, 
Ijc  tljouoUt  it  bcrp  proper  fo?  a  }p)?oOibition,  to  Ijabc  it  fet= 
tleb  juniciallp. 

<a  p?ol)ibition  atoartco* 

Chambers  ^erfrs  Sir  John  Jennings.     Hill,  r  Ann. 

Ljbcl  in  tlje  Court  of  Iponaur,vfo?  tbcfe  Gaa?ti0,  viz.    C") 
You  a  Knight!  You  a  pitiful  inconlidcrable  Fellow!  3nll  s.c.  Farrlfl. 

a  Eule  toa0  to  fljeto  Caufe  tofjp  tljcre  fljoulD  not  be  a  Pio\ii--  1^5- 

uit-i^,t  Vide  Lutw. 

bition*  ,o„  105. 

Holt  C.  %  tioubtcti  luljetljer  tljere  toa0  0?  couID  be  anp  Parliament 
fuclj  Court.  Bo  p?eceQcnt  coulti  be  founn  of  fucij  a  ©uit  C"'"  5^  ro 
fo?  mo]m  in  tijc  Court  of  honour,  J'show.  553, 

Clje  FJcijibition  tocnt  abfoIutelp>  i  Lcv.230. 

iSid.55j.     I  Keb.  310,  3i(J,  &c.     aHawk.9,10. 

GaUzard  ^erfus  Rigault.     Mich,  i  Ann.    . 

II5t!iamcnt  fo?  affaultinn;,  beatinn;,  luounninn:,  anu  cnSea--    (12.) 
uourinij;  to  rabiflj  tljc  (Klifc  of  B.  tlje  Ipartp  toas  con-  isaik.sji. 
i3iaer»,  anH  aftcrtoarb^  tlje  r:)usbanti  b?ougIjt  ^rcfpafd  fo?  tljc  ^'^^^gf' 
famcCaufC;  ann  noto  tljc  li)artp  beino:  alfo  libelleo  apinfl        ' 
in  tljc  Spiritual  Court  fo?  foilicitinE'  IjcrCOattitp,  mobcbfo? 
n  13?oljibitiou.    a  13?cij!bition  lua0  rrrantcb ;  fo?  it  being  ,  uv.  6^. 
an  aittcmpt  antJ  Pollicitation  to  incontinence,  coupleo  iuitfj 
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^s  Tk  y^'  ^^^^^  ^"^  CJix^citte,  it  ^ejs^  bp  reafoit  of  tljc  f o?fe,  Mjccfj 
695*.  '  is^  tcnip0?af,  bgfome  a  tcttipo|nl  Crime  in  toto. 
1  cro.  28(j.  Holt  C*  %  3!f  oite  commit  3l5Utta'p,  aiiB  tl^  ilMisbanii 
I  Keb  589  ^^"^ff  Sffairit  att5  "Baitterp,  tftis  R>all  not  binder  t^c  Spicf-^ 
I  vcnr.  53.'  tusl  CouEt;  fo|  (t  10  3  ctimfnal  p^occcDirtff  ti)tu,  aim  no 
cracar  35,3.  ^uoignient  Ut&  at  Comraoii  lato  fo?  aoultcrp.    i  RolL  Abr, 

'S'^i^ss.     2^^^     2lnft.488. 

Term.  Hill.      CIpoii  a  S^otioit  fo>  ft  p^oljibftian  to  a  Suit  in  tl)t  %pitU 

I,  Ann.        tiial  Coutt  fo?  Citbc  mooti> 

frarrcii.  137.       Holt  C*  J,  0ne  ma?  pJ^Ccti&C  in   a  Non  Decimando  of 

COoon,  0?  plean  t&at  it  ijs  fo?  Xoiifbs,  loppinffg,  &c.  of 
I  Show.  1 58.  Crmbec  Ctees  of  tujcntr^  ^eatg  ffauOinQ:;  aiiD  if  t^atpica 

1  Sid.  <S5,     be  ticnieo  beloui,  it  is  ijooD  Caufe  of  l^ioljifaition :  ISut  if 
*'*■  t|*ep  tcceibe  anu  ttasecfe  it,  t\)tp  ma?  trp  it  bece*    3if  a  Mo- 
dus fo|  Citbes  be  pleaneu  in  tbc  ©piritiial  Court,  anb  ab^ 

2  saik.  J50,  mitteb,  no  pjobibition  fljaH  go ;  but  if  tbe  €lue(!ion  be, 
55'-  tnbetber  Modus  0?  no  Modus,  a  p^obibitiou  (bail  be  grnnteb : 

ail  Cu(lom0  are  triable  at  Common  lab);  tbougb  a  bare 
l^jefcription  onl?  10  not  fuificient  ©jounb  fo?  a  p?obibition, 
unlefsi  it  concern^  a  Lapman* 

Anonymus.     Hill.  1  Ann. 

(is)     A  P?o&i&^tion  lies  fo?  benping  a  Copp  of  tbe  Libel,  to 

2  saik.  553.  £\  nnp  €cciefiaiticttl  Coutt  5  fo?  tbe  Ccclefiaftical  Courtia 

ate  limiteb,  anb  tbe  Part?  ougbt  to  Unoto  tubetbcr  tbe 

flatter  be  luitbin  tbcir  3iuri0biefian,  anb  bob)  to  anflocr, 

iRoiuRep.  9iib  toben  tbere  toa^  a  p?oceebing  ex  officio  in  tbc  CccJefi- 

wlb  -  2.    ^^'^'^^  Court,  if  tbep  tefufeb  to  gibe  a  Copp  of  tbe  ^rticlesr 

3  Buirt.^'iV.^'  to  tbe  pnrtp,  a  Pj-obibition  Cjoulb  go  quoufque  it  toere 

ffiiicn*    OSut  fo?  rcfufing  a  Copp  of  tbe  libel  in  tbe  30= 
miraltp,  F?obibition  lietb  not  3  becaufe  it  ijs  not  luitbin 
tij?  Statute.    Per  Holt  €♦  31. 
Mod.  caf.        Clnb  tbere  is  a  great  Dibcrfitp  bcttoeen  tbe  Spiritual 
jj6-  Court  ann  tbe  Coutt  of  30miraltp,  in  rcfpea  to  Suggr= 

(lions  fo?  }p?obibition0  3  fo?  tbe  abmiraltp  im  JurisDiftion 
from  tbc  ILocalitp  of  tbe  Caufe  of  aaion,  ana  tberefo?e  fc? 

n  P?Obibition,  tbOUgb  tbep  lap  it  to  arife  fuper  altum  mare, 

pet  tbe  partp  map  fuggeft  tbe  contrarp  to  ouff  tbem  of  Ju- 
tisbiftion.  'But  tbe  Jurisbiftion  of  tbe  Spiritual  Court  is 
in  refpea  of  tbe  JI3ature  of  tbe  Cfjing,  if  tbat  be  Spiri- 
tual 5  as  bere  ^3ntrimonial,  0?  Celiamentarp,  &c. 

i  Parker 
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Parker  wrfiis  Clerk     Mkh.  3  Ann. 

ApaviQi  Clerk  cotitmencrtr  a  %nit  in  t&e  g^piritnal 
Court  Rijatnf!  tfie  €{jurtlj=t»ttrlienis  fa?fo  mifc?j^=  aJ^'"^  -^ 
ncp,  b?  Cuftom  mic  tcr  fjiui  pearl?  -,  mn  nola  a  Jf5>ofjibitioK  l^^°'^jf 
tor.^  uio^eti  fo?,  on  ^tiijgcftfon  of  t^re  being:,  no  fuel)  €u= 
ffom*  Co  iDljicb  It  toa0  objeSeti,  tftat  t^i^  oujj&t  to  ^auc 
been  pleatietJ  belotu ;  nntJ  if  \mt\)oi\t  receftrfnry  tfjat  pea, 
t&ep  tootttD  p^ocecn,  tfjeii  toaiinj  be  tfje  p?opcr  Einie  foj  J[t>?o- 
t)tbitioiu 

Holt  c.  ?♦  3u  tots  Cafe  t&ere  fs  a  Diit}>  mt  Spitltiml,  .Roii.Abr 
but  Cempo?aI  to  a  pati^  Cferlt-  anD  toe  ma)?  grant  a  Man-  227, 254. 
damns  to  rcftoje  ijiui  to  ti0  pace,  if  unjufHp  remotieD:  g"^^";^;^ 
lifteuiife  tijis  Dutp  ig  fouuDclr  upon  a  CuRom,  anu  if  tf>cce  I'lnn  4s,','' 
be  fuclj  Cuffoni,  fje  is  not  tuitfiout  Eemertp  at  laui  bp  a£= 
tion  of  tf)e  Cafe.    3nn  tfjouij!)  it  is  faiTi  tljat  tlje  Cferh  is 
nn  Ccclefiaftical  Perfon,  ann  in  inferio?  C>|Ders,  anH  tbat 
as  fuel),  &c  miubt  fue  in  tfje  spiritual  Court  fo?  a  eti= 
penD  0?  IPenfion ;  if  tljcp  bo  not  make  fjim  a  spiritual  ^n= 
fon,  mijicfj  Uiill  be  Ijaro  to  uo,  tbep  fjaue  not  ojfginal  JuriS' 
nim'on  -,  ann  tufjcre  tijcp  ()atie  not  original  3uvii5biaionj  ft  id 
iieuet  too  late  foj  a  pjoljibition. 

Gibbons  vei'/as  Bifliop  of  Clojne.    Hill.  4  Ann. 

D©80?  Lane  auH  DocfO|  Floyd  tJin  tljl'S  Dap  atffUC  tljfS      ( J5  ) 
Cafe ;  ano  Lane  ^clb,  tfjat  (Uicar  tSeneralgr  eo  nomi-  S bdlg'in- 

ne  !)all  Poteer  Inftituere  prxfentatos  fine  fpeciali  mandato  E-  iHtutcd'by 

pifcopali,  fo?  tljat  Ijc  map  do  ebcrp Cbinry  of  Juftice  anD  Bt-  '^^^X\^]{^^' 
ecffit)' ;   anD   tfje  patron   map  compel    fjim  to  it,  faps  DcVcn'dlnl 
Linvvood^  anb  otljers  maj>  inftitute  as  tuell  as  n'Binjop,  foi  would  afcer- 
aftcc  fjis  SDeceafe  tlje  Cuitos  Sprimualium  map  bo  it.    (JTbe  Ta't'^iVC'!' 
ConDccation  mane  a  Canon  toljicb  is  not  binbino:,  tfjat  tion  in  the 
dlicais  (Senetal  02  ©fflcials  fboulb  not  inttitute^  toljicft  ftjems  coutr^'bur 
tljat  tljc  ©pinion  uias  tljep  coulb  inffitutC;  Ijere  is  Jnftitu^  thcTme  be- 
tion  anb  JnbuRion  de  fofto,  fo  as  tlje  CaCe  cannot  p?opevlp  mgafcrin. 
be  nou)  before  pou:  X>cfibtS,  Ijere  tbeXinjop  is  Judc^  in  J"^^;"";/'"' 

propria  caufa,  &  fi  talis  Judex  jud;cavcrit,  tunc  Judiemm  tale  Lawproh{- 
elTet  irritum  &  inane  j  anb  Judex  in  propria  Caufa  iS  iDljm  tfte  bitcd  him, 
SlUbge  IjaSCommodum  ojlncommodum  bPtbcC^QEter  in  iIXue» 

ftion^  ann  tte  Clucftion  Ijcre  is  of  l/s  otun  3utl)o?itp,  of 
bis  olun  (^lant,  anb  Ije  is  to  Ijabc  fees  bp  anotljcr  Jin8i» 
tution.    Jt  is  not  bniieb  but  a  Xifljop  map  promote  a  Suit 

in 
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in  1)10  Otun  CoUVt  pro  reformatione  morum  &  falute  anims, 

being  ex  officio,  but  mut  tuijcn  anp  lp?ofit  ij3  to  acctue  to 

i)IrtlfElf,  &c. 

Floyd  faiD,  tijat  3Inftitution  tioc0  not  paf^  to  tlje  eiicat 
toft!joiit  fpccial  Mlo?ti|6  in  t^e  patent ;  fo  fapjs  Dinus  de  Re- 
gulis  Juris  Canon';  naj),  tljOUffl)  l)C  fljouIB  faj)  in  tlje  Pa-- 
tent,  Pono  te  in  loco  meo  ad  faciendum  operam  qux  ego  facere 

poflum,  yzt  tfjiis  tuill  not  giDc  ijim  Potuct  of  3nftitutionj 

Permocinus  de  officiis  Ecclefia:  verbo  Vicarius :  @0  tljat  aS  tO 

tljiis  Point,  it  is  Mn\>  clear  6j?  all  our  OdooI^s,  tfjat  tf)c  Oi-- 
cat  General,  luitljout  fpecial  i^utljo^itp  from  t^c  'Bifijop, 
cannot  inflitutc*  €i)e  p?oceeliinff6  in  tlje  Spiritual  Court 
lucre,  31  tafee  it,  regular  j  fo?  tlje  plaintiif  luais  citcn  coram 

me  ipfo  &  competente  in  hac  parte  judice,  fo  a0  tlje  051(1)011 

mifiljt  not  Ijabe  fat  tljcre  5  ann  tljis  is  onlp  tlje  ©tple  of  tlje 
Court,  anD  tlje  dicat  ann  'Bifijop  are  but  one  perfon,  ajs 
to  tl)ii5  contentiouis  JurijsUiaion,  tlji?  ijs  onip  a  (Violation 
of  tlje  3]iitij5tiiaion  of  tlje  Court  to  tafee  ©ffcriufi'S,  ano  a 
Contempt  of  tlje  Court;  anD  cDcrp  Court  map  puniflj  anp 
Contempt  tione  to  it*  Cljis  can  be  no  'Benefit  to  tlje  Xi= 
fljop,  tlje  ^equellration  beinij  to  tlje  23fe  of  a  fubfequent  3In-- 
cumbf  nt,  antJ  tijere  uiais  notijins  Hone  beloiu  after  t^e  p?o= 
ijibition> 

atto?nep  (general  fo?  tlje  Plaintiff:  3f  &p  SfnftitUtioit 
Poluer  paffeji  to  tlje  Clicar  (general,  virtute  officii,  tljen  it 
cannot  be  ceftraineti;  but  31  tljinh  tlje  'Bifljops  in  Ireland 
cannot  fequefter  libiniys  on  tlje  Deatlj  of  anp  Encumbent, 
fo?  bp  tl)c  statute  mane  in  Ireland  28  h.  8.  c  8.  it  is  enaffeH, 
tljat  upon  tlje  Slboinance  of  anp  parfonnge,  filicarage,  o? 
Ucnefice,  tl)e  I^ino;,  out  of  tlje  p?ofits  tljereof,  fijall  finn 
n  fttfficicnt  ann  able  p?ie(l  to  fcriic  tlje  Cure,  from  tlje 
Cimc  of  fuel)  Slboibancc  till  one  be  atimitten  ann  inllitutcn 
to  tlje  fame  ^  fo  tljat  tlje  Eino:  10  to  Ijabe  tlje  libiniye,  ann 
to  p?obine  one  to  ferbe  tlje  Cure;  but  ctljeriuife  in  England, 
fo?  bp  ^Statute  26  H.  8.  c.  3.  tljeOBifljop  is  to  tal^e  ann  rc= 
ceibe  tlje  p?ofits,  ann  is  anfioerable  to  tlje  J^inn;  fo?  tfje 
fame;  F.  N.  B.  52.  g.  ann  fo  tlje  Bifijop  is  to  p?obine  fo? 
tlje  Cure.  31f  tlje  Citljes  are  fct  out,  ann  tljep  are  tafeen 
h^  a  ^airontj-nocr,  tljen  pou  fue  fo?  tljcm  at  ILaiu,  fo?  tljep 
become  a  lap  Cljattel,  2  Leo.  i©i.  3  Cro.  607.  belines,  tlje 
31nljcrftance  of  tlje  parfon  is  b?ou0ljt  Ijerc  to  be  trien  b^ 
a  gjine-QHinn  in  tlje  Bifljop's  Court,  iuljiclj  cannot  trp  an 
3!nljeritance  t  Cljen  Ije  toas  in  abobe  fix  ^ontljs,  tljcrefo?e 
tljep  cannot  remobe  bim  but  h^  Qiare  Impedir;  fo  tljat  qua- 
cunque  via  tljis  Cannot  be  trien  in  tlje  Spiritual  Court;  fa 
2  i& 


PROHIBITION.  6oi 

is  Hutton'0  CilfC»  Hob.  1 5.  2  Roll.  Rep.  6.  Hinham  ailO 
Grovcr'0  CilfC;  fo  16  2  Roll.  292.pl.  i.  294.   13.  fo?  aftCC 

Snffitutiou  vou  are  D?iDen  to  pour  Quare  Impedit.  |)ece  tlje 
JcvigOt  of  tfje  CiiCiVt  ©enei-al  is  queltioncn  in  tlje  <g>piritual 
Coiiit,  U3!j!cD  cnniiot  be,  fo?  t&at  Ije  fjas  a  jfreeljoHi* 
2  Roll.  285. 36, 8.  c.  47.  6.  05001100,  tlje  Conftcuftion  of 
0?ants  Hoe0  not  bclonn;  to  tijat  Cciict;  2  Brownl.  n,  12. 
2  Roll.  285. 37.  laftlj),  il^cce  tijc  OSifljop  tuas  tiotfj  luUffe 
anu  Partp,  uiljicfj  is  lict  to  be  allotueD  bp  anp  ILato  in  tfjc 

S^ClO?Itl.     2R0II.  93.  II.     12  Co.  114.     8  Co.  118.     6  Hard. 

503.  ^nD  tOc  Cafe  (jete  is  a  Ciueaion  in  Point  of  3Intere{t 
bcttueen  tlje  fllicac  ann  tlje  'Bifljop* 

Sergeant  Parker  fo?  tijc  Dcfenoant:  C6e  lutitjment  tnagi 
ma  ffi\3en ;  fo?  luljat  ^etljoti  is  tljere  arjainft  a  pacfon  tljat 
tnUes  (Dblutions  as  Encumbent,  but  to  fue  Dim  in  tlje  Spi- 
ritual Court,  tljis  beinn;  a  (Hiolation  of  tlje  Cpifcopal  au- 
tljo?itp*  Jt  is  true,  iuljcn  Ije  pleacen  Jnffitution,  tljen  tlje 
]i)?ol)!bition  luas  iuell  aiuarDcti ;  anU  luljen  bp  tljc  Siutiijmcnt 
of  B.  R.  in  Ireland  On  tljc  Special  (LlerDia,  tlje  Court  founti 
tljcre  luas  no  fuclj  Cijfnn:,  tljen  furelp  tlje  Confultation  luas 
mil  granteo.  (TjH'getijer  tljc  Sequeffration  in  Ireland  be 
00013,  furelp  is  not  noiu  to  be  qucflioneti,  being  tlje  fre= 
quent  Qfap  tljere  e\3er  fince  tlje  "Statute*  ^nD  tljoufflj 
tlje  tMuQ  be  to  nominate  tlje  Parfon,  tljat  noes  not 
taue  amap  tlje  Common  latu  of  tlje  Cljurclj,  to  fequeffer  tlje 
libings  to  tljc  (Life  of  tlje  nert  lincumbent*  2)ne  map  be 
fueti  fo?  tlje  p?oi!ts  of  a  'Benefice  in  'Cime  of  Sequeffra* 
tion,  raitJ  no  p?ol)ibition  lies*  2  Roll.  293.7.  lo?  tljere 
can  be  no  ctljer  Eemcnp  fo?  tlje  fame*  Jt  is  obieaen,  tOat 
Uie  fijali  not  bp  anp  %iU'mim  D?auj  a  jfrecljolD  in  Clueilicn 
tljere ;  Out  fiippofe  a  mere  lapman  Ijati  giben  Jnffitution, 
toe  fijouD  not  be  Ojiijen  to  tlje  Common  laiu,  fo?  tljis  is 
no  mo?e  tijan  if  tlje  nolu  plaintiff  IjaD  pleatieD  an  3lnititu- 
tion  in  tlje  Spiritual  Court,  toljen  in  Crutb  tljere  toas 
none :  Bo?  5(0  tljep  p?oceeti  beloto  anp  furtljer,  until  it  Uias 
founD  tfjcre  luas  no  3inftitution  0?  Slnn'uaion,  ann  tljcn  tfjep 
atoarnet!  a  Confultation;  ann  tljis  toas  neither  a  goon  3!n= 
ftitution  no?  31nliut?ion,   all  beinn;  coram  non  judice,   anU 

DoiO*     ilS  to  tljc  Judex  In   propria  caufa,  tljiS  niffcrS  from 

tljat  Rule,  fo?  tljat  Tifijop  Ijere  Ijas  no  P?ofit  bv  tljat  ^at= 
ter,  fo?  tijss  is  a  Citation  fo?  a  Contempt,  fo?  toljiclj  tlje 
Courts  fif  ILato  toill  not  punifl).  Moor  87. 9.  anti  all  tbc 
'Bifi)ops  in  Ireland  map  be  IjelD  to  be  parties,  if  it  toere  be-- 
fG2c  tijem,  as  tlje  Xifljop  of  Cloyne,  fo?  tljep  aU  Ijatje  CLIicar 
Generals* 

7  O  Holt 
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Holt  C*  3f*  Clje  'Bifljop  ninp  fiic  tl)e  ^equedrato?  onlj)* 
^iippofc  a  QIU'onijrioEl:  takes  tlje  Ablations,  tlje  pacift)io= 
net  10  not  tljercbp  Uifcljai'ffcD,  no  mo?c  tljan  toljcn  IFenie 
JLelfo?  marries,  after  leflfee,  not  knotDinir  of  tfje  s^arriaije, 
paiD  tlje  Eent  to  tlje  JFcnir,  Ije  luas  fo?ccn  to  pap  tlje  fame 
nffain  i  i  Lev.  6.  3if  3intiuSion  be  upon  an  irretjuiar  3infii-- 
tution,  tljen  you  cannot  a^oiD  it,  ^nti  thereupon  tje  asken 
I)?*  Floyd,  ([(uljetljer  tlji'g  Jnftiriition  iuastioiti,  o?DoiDable,^ 
ceijo  anftoeren,  3f  tfjc  fame  be  not  fpeciallp  Delepteo  bp  tlje 
'Bifljop,  it  is  ipfo  kdo  iioin,  anB  a  j^ttllitp  in  itfelf* 

Powell:  31  i)ai)e  rean  fome  €anon  laU) 'Books,  anu  tljep 
fain,  tljat  a  Oicar  €*cneral  miffljt  ijai^e  poiucr  of  3nftitu- 
tion,  as  inciuental  to  l)is  Office,  but  tlje  0!5injop  migljt  re= 
ferbe  t&at  Potoer  to  Ijimfclf  ^  but  3  noubt  tlje  Xifljop  Ijere 
is  lu^ffe  anD  \pnxty:  fo?  tljouglj  Ijemigljt  fue  fo?  a  €on= 
tempt,  pet  irijcn  'je  pieatieti  tljnt  Ije  tuas  Incumbent,  tljen 
tlje  OBifljop  tbouin  net  p?oceet),  fo?  tljcn  Ijc  is  to  conCrue 
tuljetljer  tfje  <S?ant  of  tjts  Clicar  be  goon. 

Hcit  C*  3'*  Cijnt  is  onip  like  tlje  common  CafC;  fo?  toljen 
pou  iiucl  fo?  'Suitljcs,  ano  tlje  2:)efennr!nt  pleads  a  Modus, 
tlje  Court  bcloiu  are  tieti  up,  tljep  can  00  no  fartljer :  05ut 
luljen  it  IS  founti  Ijcre,  on  a  p?oljibition,  tijcrc  is  no  fuclj 
Modus,  tljen  luc  loofe  tljcir  rpantJS  apin,  ann  tl3ep  map  go 
on,  fo?  uie  grant  a  Confultation*  Ss  to  luljat  is  fain,  tljat 
tlje  oeifijop  map  fit  in  ijis  olon  Court,  anti  tljat  tlje  (L!icar 
ann  Ije  are  but  one  Pcrfon  -,  it  i^  true,  a  'Bifijop  map  fit 
toben  Ije  pleafes  in  biS  otun  Court,  but  tlje  Clicar,  €ljancel= 

lO?,  fljall  IjaHC  fees.     Adjornatur. 

Bifliop  of  Cloyne  ^erfus  Gibbons.     Trin.  5  Ann. 

(16.)     T^$p€  Court  tuere  unanimouflp  of  ©pinion  to  reijerfe  tlje 
X    JuDffment  in  Ireland  fo?  a  Confultation,  anD  tljat  tbc 
l|9?oljibition  fljouin  ftann* 

Holt  C*  3.  faiO,  Clje  'Bifljop  COUin  not  cite  Gibbons  fo? 

takinu  tbe  ^onep  Due  on  tlje  J^arifljioners  at  tlje  Cime  of 
tlje  BequeUration ;  fo?  tlje  'Bifljop  Ijati  tlje  fame  Eemelip  fo? 
tbe  Ccclcfiaffical  SDuties  tuljicb  tbe  3!ncumbent  fljouio  Ijabe 
Ijau,  anti  tbat  is  againft  tbe  parifljioners,  iubo  pofliblp  pain 
tbefe  Duties  in  tbeir  ovun  eHrono:*  3f  tbe  €)?tiinarp  ap= 
points  a  ^equcftrato?,  ann  if  nnp  niflurb  bim,  Crefpafs 

lies ;  Br.  Ordinary  5.     CbiS  i^   a  JVOOH  Sfutiuaion  de  fadto, 

ann  fucb  Encumbent  fljall  not  be  n?aton  into  tbe  spiritual 
Court  \sy  Eeafon  of  tbe  3lnftituticn. 

4  Powell 
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Powell  3!.  €l)c  Jnaitutian  fljail  not  U  controDertcn  nfteir 
3!n5iiaiou  in  tijc  epicitual  €outtg;  fo  tljeii*  lountiation 
ijerc  cf  tlje  Ooifljop  is  lu^onij,  nno  l)z  fuc0  Dim  ag  if  tlje  %c-- 
queffration  uwfj  (till  in  'Bcinij,  ann  tnbe0  no  jOotice  of  tije 
Jnftitution  no?  IntinRion:  3nQ  it  i0  fa?  vetnininD:  tlje 
Dues  tuljic!)  fijcuio  lulonn;  to  tfje  ^Sequeffrato?,  tuljiclj  i&  in, 
fo?  tIjc  ecqitcffrato?  fijouia  complain.  In  fine,  tfjc  Crial 
of  SnDuRion  beionij^  to  tfje  €:cnipo?al  Courto. 

Powis  %  Cljcp  luculD  b?inQ;  tljc  dial  of  JnDiiaion  ad 
aliiid  examen;  tlje  paiiiijioner^  fljouin  he  fueo  fo?tfje  Dues, 
anU  not  Gibbons j  init  tlje  'Bidjop  tat^eis  t!je  pavfon  fo?  tljc 
^touff'tioer. 

Golds'*  acco?liinBli';  fo?  after  SinBuSion  tbc  ©picitual 
€ourt  cannot  tru  it  -,  fo?  tfjat  is  in  Cintij  onlp  to  trp  tnljc- 
tfjct  tfje  JnDuaioh  be  gooB,  loijicij  is  cognisable  at  laiu. 

jungmcnt  ceuecfcn* 

Wilmett  ^erji4s  Loid.     Trin.  5  Ann. 

IJbel  affiiinft  tlje  Defenuant  in  tljc  €>piritiial  Court  at  whlrVa^ 
.J  Worcefter,  fo?  gettinn:  Ijis  T>?otljer's  Cdlife  toitfjCljilOj  Prohibition 
ano  Ije  p?aj)S  a  l??oijibition,  bccaufc  tljat  Ijc  fljouio  be  citeu  ^^^^^H^J"' 
in  York,  fo?  Ije  laent  to  line  tljere  a  feat  befo?c  Ije  inas  ci=  out  of  the 
tec,  tijouglj  it  tuas  after  tlje  Olloman  inas  faiD  to  be  iDitlj  Diocefe. 
CijilQ;  anO  tijat  Ije  Ijas  a  S/tuellinn;  in  Yorkihire,  but  com-- 
inij  to  Worccfter  to  cljufc  j^arliament  ^en,  Ije  luas  femeD 
toilij  a  Libel. 

Hoit  c.  %  fain,  3f  }m  appeal  fo?  ^^ant  of  Juristiision, 
pou  map  fiiU  Ijauc  a  l^?oljibition  fo?  tljat,  becaufe  pon  can= 
teno  tlje  fame  t  15ut  if  pou  appeai  upon  tlje  Merits,  0?  prop- 
ter gravamen,  tljoufflj  pou  infill  on  tlje  Slurisniaion  of  tlje 
Court  bp  l??oteftatlon,  pet  tljis  fljall  be  taken  fo?  an  SID- 
mifliou  of  tljc  JurtsOiSion.  3f  pou  fue  fo?  a  JLepcp,  tljat 
10  to  be  fueu  foj  in  tljat  Diocefe  loljerc  tljc  OHill  mas  p?oijen» 

Adjornatur. 

Wilmett  qjerfus  Loid.     Trin.  5  Ann. 

TrpJiS  Cafe  iuas  avffuen  bp  ttuo  Civilians,  Floyd  fo?  a     (iS.) 
ConCuUation,  ann  D?.  Lane  fo?  a  P?oljibition. 
Eoyd  aigiscQ,  tljat  tlje  plaintiff  ouffljt  not  to  Ijabe  a 
p?oljibitian,  becaufe  tljat  Wilmett  tJiti  not  appear  in  perfon 
ano  pleati  to  tlje  JurisDiffion,  but  Ijis  P?o8o?  onlp  ap- 
pcarcD,  nnU  allcOgcD  apud  acta,  as  tljep  call  it  in  tljcir 

Court 
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Court,  (tti|)iclj  ijs  tlje  fame  Cljino;  as  pleaninff  ore  tenus  10 
toitlj  U0,)  tl)at  Wilmett  UncH  iiuDec  tl)e  3Iun'0tiiaion  of  tfje 
arcljbifljop  of  York  J  anti  Jc  noten,  tlje  2Bo?li6  of  tlje  Cita- 
tion ate,  cum  venerit  refponfurus,  luljicl)  intimntcs  tljat  Ije  tuas 
pcrfonalip  to  ap^jear,  anH  beino;  Ije  Uin  not,  tftcn  tuajs  fje 
juftlp  fentenceH  fo?  Contumacp,  Cljcn  tW  10  fuclj  a  Crime 
as  3inceft,  tuljicij  luas  aScn  by  ^^anagemcnt,  anu  fuel)  Sc-- 
crecp,  tijat  it  toas  p?operI);  to  be  anftucreti  bp  tfjc  part?  in 
IDcrfon;  ti)erefo?e  it  beinn;  a  Criminal  p?ofecution  ex  offi- 
cio, ije  fl)ouiO  perfonallp  anflner  -,  not  lilie  Caufes  bettoeen 
part?  ann  Partp,  luijcre  tije  partp  maj)  appear,  ano  pleau 
apud  ada  bp  Ijis  p?oRo?.  Cljen  tijcrc  ie  no  Procuration 
appears  to  be  on  tlje  pjoceeEtings,  (Uiljicf)  is  in  jOature  of 
a  Warrant  of  2ltto?nep  in  Lauu)  Boiu  as  to  tuljat  is  faiD* 
tljnt  tfje  SDffenUer  luns  citcti  out  of  Ijis  Diocefe,  againft  tbe 
©tat*  23  H.  8.  9.  tJjis  Does  not  appear  in  tljis  Cafe,  fo? 
lufjnt  is  befo?e  tljis  Court  is  rigljt,  viz.  t&at  wiimett  niii 
commit  3!nce(f  in  tlje  Diocefe  of  w.  ann  pou  Da^e  onip  tlje 
allegation  of  Hill,  U)ljo  tioes  p?etent5  to  be  ^moi  fo| 
Wilmett,  tljat  Ije  libeti  in  tlje  Diocefc  of  York  ^  fo  tljat  tlje 
Hfutige  of  w.  Ijati  no  SluristsiSion:  I^cre  it  appears  tljat  tlje 
Crime  tuas  Hone  in  W.  tljis  fii^es  a  goon  If  urisjOiaion  prima 
facie,  ije  Uias  fouuti  in  W.  anti  tljcre  citeti;  anti  Qiffers  muclj 
from  tlje  Cafes  intenneU  to  be  remeDicD  bp  tlje  statute, 
viz.  UJljen  tlje  partp  is  citen  into  a  foreign  Diocefe;  anU  it 
fecms  Ije  tuas  alfo  commo?ant  in  W. 

Lane  faiD,  Cum  venerit  refponfurus  are  tlje  C2l0?s3S  Of  CUerp 

Citation,  beinn:  moins  of  Courfe.  D?>  Floyd  Unoiiie  tljat 
it  is  tlje  common  p?agice  of  tlje  F^erogatiue  Court  to  an^ 
fiuer  bp  P?oao?,  anD  pet  no  Procuration  is  requireti  5  but 
if  tlje  otljer  %inz  Do  infiff  upon  it,  as  tljep  felDcm  Do,  tljen 
it  is  to  be  fljetun*  anD  tulien  tlje  Conteft  is  about  aomini' 
ftration  committcD  befo?e  a  Suffragan,  tlje  otljer  Partp,  tuljo 
tDoulD  Ijaije  aDminiffration  in  tlje  Prerogatibe  Court,  faps 
tljete  are  Bona  notabilia ;  tlje  otljet  @iDe  toill  anftoer  bp  Ijis 
Proao?,  Cbere  are  not;  anD  tlje  p?oaors  can  Do  tljercin 
as  mucl)  as  tlD^ir  Client  can  Do»  3!n  fome  Cafes  Criminal 
|)eretofore  tlie  partp  tuas  to  appear  in  perfon,  anD  anftoer, 
but  eben  tben  tbe  atto^nep  migljt  gibe  in  an  SilTue,  anD 
tljere  articles  toere  ej;ljibiteD  to  tlje  Criminal ;  to  tobici)  tljen 
Ije  Uias  to  anfluer  in  fcriptis,  0?  elfe  tuas  fcntenccD  contuma' 
ciouSi  l5"t  notu  tljat  Courfe  is  laiD  afiDC;  fo?  firlt,  tlje  Ctt= 
niinal  cannot,  no?  is  to  p?oue  a  Begatibe ;  ne.rt,  tljis  So^t  of 
p?oceeDing  tuas  loofteD  upon  to  be  too  lifee  an  3Int)uifition  -, 
tljerefo?e  toljoeber  is  accufeD  mull  n^ibit  anD  piobc  Ijis  ar= 
4  tides 
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ticlts.  rperc  in  one  Cafe,  tljoufflj  tfjcrc  10  not  an  appear- 
ance ant;  picatJino;  in  perfon,  ann  in  fcriptis,  as  tf)ep  uionin 
Ija\3c  it,  tljat  ccnin  not  be,  fo?  tDljp  fljoutD  fje  plcati  to  tlie 
Merits,  tijat  plcans  a  niIato?j)  pea,  viz.  to  tfje  Juciis- 
tiiaion*  3t  i&  true  Uiljat  tfjc  Dbao?  fap0,  tfjat  committino; 
a  Crime  QiMc^  a  SlurisDiSion,  bnt  tfjat  i$  flagranti  deliao  ,- 
but  teljen  ije  ieaijcs  tlje  lurisitiiaion,  anD  tijen  lp?oce(re0  are 
to  be  feiUcD,  tljen  tije  Ipaln'tation  of  tijc  Criminal  mahe0  it 
fubiea  to  tijc  Jnfpesion  of  Ijie  proper  ©?tiinarp,  0?  elfe  t{)e)> 
miirOt  y^oceen  aiyainft  tlje  OUomnn  to  g)entence,  anU  tljeit 
certifp  Ijer  Condemnation  to  tIjc  arcf)bifljop  of  York,  loOo 
migljt  fenQ  Wiimett  to  tlje  Cribunal  loci.  jEJoto  it  appears 
bp  tlje  Libel,  tljnt  tbe  Crime  tuas  committetJ  ttoo  fears  be= 
fo?e  tlje  p?ofecution;  tljen  Wiimett  luent  to  biflt  Ijis  ^otber 
0|  Frienns,  &c.  to  W.  ann  tljep  tl)ere  tiD  cite  Ijim ;  tljere^ 
fo?e  tljis,  not  being:  Flagranti  delicto,  3!  tljink  is  not  tDar= 
rantco  citljer  bp  Common  0?  statute  latu. 

Floyd  faio,  tljis  ttias  in  Bature  of  an  ©utlaU)?p»  "But  it 
tiias  anftoeren,  8)ucl)  Citation  conlD  neber  be  Uiitbout  ac- 
quainting Ijis  proper  €)2t)inarp. 

Holt  C*  %  took  tlje  2:)ifference  tljat  D?.  Lane  lain  nolun, 
tbat  a  Suffragan  Court  map  Ijabe  a  3iurisni3ion  tuljcn  a 
%Jan  of  anctljer  Diocefe  i$  taken  Flagranti  delicto,  but  Ijerc 
tlje  partp  goes  into  anotljer  Diocefe,  ann  is  commo2ant 
tljere,  ann  Ije  comes  back  cafuallp  into  tlje  Diocefe  of  vv.  if 
tljat  be  tlje  Cafe,  tljen  tlje  Citation  cannot  be  tyoon :  Jfo? 
fuppofe  a  ^an  comes  cafuallp  into  tlje  Diocefe  of  London, 
ann  commits  a  Crime  Ijere,  ann  t&en  goes  back  to  tlje  Dio= 
cefe  tDljere  Ije  ntoells,  ann  t&en  cafuallp  comes  to  London 
again,  3  no  not  tbink  be  can  be  bere  citen  -,  but  if  be  ban 
been  citen  befo?e  be  left  London,  tljen  tbat  tuouin  be  Flagran- 
ti delido. 

Powell  3i.  ©uppofe  Wiimett  ban  onlp  liben  in  w.  toijett 
tbis  Crime  teas  committen,  ann  tben  before  tbe  Crime  luas 
founn  out  \)t  toent  to  libe  in  York,  tbis  perbaps  fljall  not 
oult  tbe  Court  of  W.  out  of  tlje  Jurisniftion  toljicb  uias  Uiell 
begun  tbere* 

Holt  C.  31*  contra,  becaufe  a  Citation  is  in  Bature  of  n 
}p)?ocefs,  luljicb  in  its  Bature  cannot  be  of  Fo?ce  in  anotbec 
Diocefe*  Xut  tbat  Point  toas  no  mo?e  infiften  upon,  be- 
ing out  of  tbe  Cafe* 

Holt  C*  J*  Powis  ann  Gold :  Cbis  Cafe  teas  too 
nice  to  be  neterminen  on  a  amotion,  tberefo?e  let  a  p?o- 
bifaitiott  go,  ann  let  Wiimett  neclare  fojtbtoitb*  3!  am  not 
gibing  anp  ©pinion,  fain  Holt  C»  %  but  31  tbink  if  tbe  €i' 

7  p  tation 
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tation  be  to^ono:,  tljouglj  tijat  Wilmett  m  pleaB  info?mallp 
to  tije  31ut:i£Hiiaion,  anti  alfo  appealeu,  pet  all  t[)e  p^oceen'^ 
ingsi  beloU)  niun  fall  to  tlje  iJ5?aunD* 

%ZZ  Adultery,  Church,  Marriage. 


Promife  Collateral. 

Butcher  "verfus  Andrews.     Pafch.  lO  W.  j. 

(i.)      ^^^!a€)€  on  feijeral  p?omife0;  one  tuas  fo?  fo  niuc& 
carthew      M  ^oncp  Jcnt  bp  tijc  l^!aintiff  unto  R.  A.  tlje  Dcfen-- 

tsaik  jj.    V   J  ^''"^'^  ®on,  at  tJje  Jnftance  ann  Ecriiteft  of  tl)c 
^^-^  Oefenbant. 

CJpon  Non  Aflumpfit  pleaUcU,  tSere  fca^  a  (Scneral  Oer= 
tia  fo?  tfjc  Plaintiff,  ann  entire  Damages  -,  anO  noto  it  tnag 
mobeu  in  acreft  of  Jutifimcnt,  tJjat  a  iScneral  indebitatus  Af- 
fumpiit  tooulti  not  lie  againft  tlje  Defendant  upon  tf)i&  lenb* 
ins  of  ^onep  unto  W  ®on  ;  onn  tfte  Damages  being  en- 
tire mane  all  naugljt:  ^m  tlje  Court  toasi  of  tljatC>pi-- 
uion*  ,: 

Sed  per  Holt  C,  3!*   3If  it  IjatI  been  an  Indebitatus  fO|  fo 

muclj  ^onej?  pain  bp  tlje  Plaintiff,  at  tbe  Eequeft  of  tbe 
£)efennant,  unto  Ijiis  ©on,  it  migljt  Ijaije  been  goon,  fo| 
tljen  it  luouin  be  tlje  Jfatljer'si  Debt,  ann  not  Ijijs  ©on's ; 
but  tuljen  tlje  S^onep  is  lent  to  tf)t  Son,  it  is  Ijis  p?opec 
Debt,  ann  not  tlje  iFatljer's* 
Jungment  tuas  acreften* 

Burkmire  'verfus  Darnel.     Mich.  3  Ann. 

(2.)  TB  Cafe;  tlje  Plaintiff  neclaren,  tljat  in  Confineratiou 
i^Mod.HS,  1  tbat  at  tlje  Ecqueft  of  tlje  Defennant,  Ije  tyouin  let  a 
certain  (Seining  of  bis  out  to  bire  to  J.  S.  be  tOe  Defennant 
nin  unncrtaKe  tbe  fain  J.  s.  ujouin  re-neliber  bim  to  tbe  piain= 
tiff;  tbat  acco^ninglp  be  nin  let  bim  out  bis  (Seining,  but 
tbat  J.  s.  nin  nenet  te^nelibet  Urn*  ^t  tbe  t!:rial  it  ap-- 
pearen  upon  Cbinence,  tbat  tbe  fain  J.  S.  came  to  tlje  plain- 
tiff to  bite  a  5?o?fe  from  bim,  lubo  raiflrufting  bj^  untuif- 
ling  to  let  bim  babe  IM  poi^z ;  uibercupon  tbe  Defennant 
4  came 
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cnme,  ano  DcfiicH  Iji'm  to  let  Ijim  ijaue it,  ann  tljat  fje  Uioulti 
unnettakc  J.  s.  luoiiin  re^DeliUci-  ijim  faft* 

anu  Holt  c*  %  Qoubtino:  tuljctlict:  t()fs  P'omifc  toae  not 
uoiD  bp  t\)t  "Statute  of  iFeautig  ant)  perjuries,  ft  hciins  not 
remiceb  into  OLlritino:,  tiireaeti  a  Qertiia  fo?  tOe  l^iaintiff, 
i)iit  fa\)eu  tljem  tlje  99ntter  to  be  taKen  anuantaffc  of  atiolje* 

%tt  tlje  Argument  of  Coiinfel  in  tlje  13ooU  at  large* 

1\t  Holt  €.  S"*  anO  Powell  J.  COerc  i0  no  fitclj  Cijing 
as  a  Contras  o?  p?omifc  in  lato,  tljoufflj  tijerc  be  fuel)  Cr= 
predion  in  fome  OBool^fi* 

OSut  at  anotljcr  £)iW  t^ep  tiec!areli,  Cljat  upon  Confe- 
rence luitij  tljc  otijer  Jitnges,  tljep  Ijan  great  H^ebate,  ann 
JTreat  Clnrietp  of  Opinions  in  tW  Cnfc;  ant)  tljat  manp 
tijougijt  it  out  of  tfje  ^tr.tute,  fo?  t!)i6  Reafon,  €&at  tijc 
$;o?fe  lyas  !et  out  idIjoUp  upon  tlje  Crenit  of  tIjc  £)cfen?iant, 
tfjat  it  Sljeult)  be  re-Beliueren-  but  U3e  (faps  !)c)  of  tljis 
Court  are  unanimoutip  ngreeD,  tljat  it  is  luftijin  tlje  sta- 
tute •  fo?  it  is  an  (Lln^ertaUing  fo?  tlje  as,  anD  to  mafec 
gooB  t(je  Default  of  anotljer*  Qnn  luljere  it  Ijas  been  ob^ 
leseD,  tljat  if  fo  be  tijc  Partp  bin  not  re  bcliber  Ijini,  tljc 
Plaintiff  Ijab  lio  Eemen?  againft  Ijim  upon  tlje  Contraa, 
but  onlD  ill  Crober  auD  Canberfion  upon  tljc  fubfequent 
Tort,  in  cafe  of  Demanb  ann  Ecfufal,  anb  tbcrcfo?e  tljep 
S(D  not  bjing  lj>'m  toitljin  tlje  v^eaning  of  tlje  Statute  ^  fo? 
it  is  a  iRemcbp  accrcUiing  from  a  (Kirong  after  tljeContraftj 
but  tIjerc  is  a  caiaj)  to  cbnrge  Ijim  upon  tlje  original  Dclibc- 
r»)  0?  Qjailmcnt,  fo'^  tlje  OSailnicnt  is  fuclj,  as  in  its  Jl^aturc 
requireti  a  EetJeliben) ;  anb  if  'Bailee  im'll  not  re-bclibec 
tbe  €ljing  bailee,  tbe  proper  anb  onlp  abequate  Ecmcup  is 
an  ^sian  of  Detinue  againft  tbe  isailee.  Cbercfoje  tbis 
^p^oiUife  of  tbe  Defenbant,  tbnt  J.  s.  fijoulb  ie=bclibet 
tbe  Ipoife  baileb,  fo?  W.tl)  tljcrc  lies  a  Ecmebp  ar^mfl  t(jc 
faib  J.  S.  upon  tbe  TSailment,  is  a  collateral  #?omife,  ana 
tbercfo?e  a  p?omife  to  anfiuer  fo?  tbe  aft  anb  Default  of  an= 
otber,  anb  bp  Confequence  toitbin  tbe  Svtatute.  ©o  if  ttuo 
come  to  a  <Sijop,  anb  one  of  tbem  contrafts  foi  <5?cotis,  nnb 
tbe  teller  boes  not  care  fo?  trufting  Ijim,  VJbereupon  tbe 

otber  fapS,  Let  him  have  them,  and  I  will  undertake  he  iliall 

pay  yoifi  tbat  is  au  ClnbertaMng  fo?  tbe  as  anb  Default  of 
anotber,  anb  tuitbin  tbe  m.    OSut  if  tbe  P?omife  be,  I 

will  fee  you  paid,  or  I  will  be  your  Paymaftcr,  it  iS  Otber= 

tDife. 
Et  per  tot'  Cur'  CJerbift  fct  afibe, 

PRO- 
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Sutton  njerfus  Moody.    Mich.  9  W.  3. 


»saik.i9o.  rTr^i|)<!S  Plaintiff  ncclareti  in  Crefpafs  fo?  b?eaitinfl: 

5  Mod.  375.       I       W  Clofc,  anti  liillinn:,  tafeinn;  anD  cacr)c»inQ:  a= 

■       inap  certain  Conies ;  aerUia  toajs  fo?  tf)e'piaitt^ 

tifft  9nli  it  luaiEj  moljeri  in  atrefl  of  3Iutifi;ment, 

tijat  Ije  couID  not  Ijaue  F?optttp  in  Conies,   U)&ic&  ate 

Ferx  Naturae,  unlefjs  on  a  fpccial  account,  asi  if  l^e  Ijatie  a 

i(Ea:{atten. 

Holt  C*  3*  a  ^an  Ijatlj  abfoIUte  p?opert)?  in  Feris  na- 
tura  fua  manfuetisj  \)Z  Ijatf)  a  qualitlCtl  P?opcrtp  in  Feris 
manfuetisi    anH  a  poirclToZp  P?opCttp  in  Feris:    BotD  tDf)C= 

zMti  Ijas  tW  po(reiro?p  P?opertp,  Mi^^iz^  is  alfo  a  P^oper^ 
tp  ratione  privilegii,  tjike  i)e  map  HEcIate  fo?  tljc  Cljinn; 
7  Rep.  17.  feiilen  0?  tafeen,  tuitftout  fapine:  tijat  it  toais  fuum;  fo?  Ije 
jcro.555.  ijao  p?opettp  tf)crein,  fap  Eeafon  of  Ijis  Clofe  in  tnfjicb 
i  vent'^t22  ^'t  ^o^J^j  9"^  tti^P  tecoucc  Damafft0,  tDi)icl)  ije  cannot  Do, 
eKcpt  tDe  Cfjinff  Wtz  W*  €f)cn  as  to  jaunting,  if  a 
^an  finti0  a  Ij^ate  in  Ijis  oton  lanti,  anD  hiils  it  on 
t6e  jLanH  of  another,  it  is  tlje  lP?opcrtp  of  tlje  l|)untcr, 
anH  not  of  t6e  Pctfon  on  toijofc  (^?ounn  it  tuns  feillcQ : 
%Q  tDf)en  Ije  ilatts  a  ^are  on  anotljet  ^an's  lann,  anu 
ijunts  it  into  t^e  lanH  of  a  t^icn  pctfon,  tD^ere  U 
iiins  it,  ti^e  P?opcrtp  is  (till  in  tlje  lljuntet;  but  if  f)c 
ftarts  a  ^are  in  mp  Clofe,  anH  itillis  Ijet  tijece,  it  is 
mine;  ann  to^ete  ftarten  in  a  |Fo?cff,  anu  tjunteD  ann 
feilletJ  in  anot^et  pecfon'js  lann,  t&e  P?opettp  is  in  t&e 
flDftinec  of  tfje  lFo?eft* 


Quantum 


r 
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Quantum  Meruit. 

Snow  'verfiis   Firebrafs.     Mich,  il  W.  3. 

Ij3i  Cnfc,  paiiitfff  neclarcti,  €ljat  tlje  Dcfctmant,  in  asaik.si?. 
ConfincraUon  tljc  piadttiff  \m  fouim  !)im  fufficicitt 
S^ent,  D?infe,  ^jHafljino:  ann  LorigitiQ;,  fa?  UiDeriS 
S^ontljs  laft  paff,  p?omifcn  to  pap  Ijim  as  nutc&  asi  \it 
mittU'o ;  aun  a^ctceti  tljat  Ije  ncfccuetj  fo  nuicl)* 

Holt  (2E.  3>  3]t  i$s  Ijecc  objcffeti,  Cljat  tlje  piaintiff'fi  Dc= 
riacation  is  fljo?t  anti  uncertain,  as  to  tljc  €imc  ann  Bum 
htt  of  ^ontljS;  but  tlje  31nccttaintp  in  tijc  Lcngtl)  of  1  show.  34-- 
Cimc,  0?  jl5umfaet  of  tlje  ^ontljs,  can  no  no  mojc  IJjatm 
tljan  3nccrtaint})  as  to  tlje  Cljinirs ;  tofjicl)  ()as  often  been 
auiutigeti  not  to  Ijurt  a  Declavation :  9nD  it  is  enouijl)  ta 
a^ec  i)oU)  mucf)  Ijc  nefecbeD* 
3;urjgment  fo?  tlje  Plaintiff, 


Quare  Impedit. 

The   Bifhop   of  Exeter   ^erfm   Heal.      Hill. 

5  W.  &  M. 

RROR   of  JliUfftttent  in  Q.uare  Impedit  ill  G.  B.  Com.  i;s», 


tofjcre  tbe  Plaintiff  neclaren,  t^at  fje  tnas  fcifeti  f^.y.^^^^t 


W^j     of  tl)C  C^anO?  of  South-pool,  tO  tuljici)  tije  aObOto^  Cafes 

-■ — ^  fon  of  tfje  drijurcl)  of  South-pool  in  tlje  Diocefe  of 
Exeter,  bcinn:  a  benefice  tuitft  QLmz  of  @)ouls,  toas  appen-- 
Bant ;  antJ  beino;  fo  feifeti,  anU  tl)c  Cfturclj  beins  tjacant, 
it  belongeti  to  l)im  to  p?efent,  but  tbe  2Defentiant  nifturbeo, 

&c. 

Clje  Xiiljop  pleatis,  tftat  Ijc  claims  not!)inD;  but  as  fDp 

5inatPj  tijat  Hodder  fuit  minus  fufficiens  in  literatura  feu  ca- 
pax  ad  locum  prxd.  habend.  anU  tijat  tlje  05if!jOp,  UpOn  ^.ra- 
niination,   fomtn  bint    in  literatura  infufficientem,   ^  ea  ra- 

tione  inhabil',  &c.  anU  gaue  jOotice  tf)ereof  to  tlje  patron  ♦ 

7  Q  to&a 


6l0  Qui  tam,  &  Tarn  quam. 

itjjjo  Inpfen  1)10  €imc,  aim  tijcrcfoic  bp  lapfe  tlje  "Bifljop 

p^CfenteD  Haman. 

Cfje  pinintlflf  rcplirji,  '^Ijnt  Hodder  m§  fit  ©,mcre,  nnU 
nftei-  otljei-  ftiijelous  pfeatn'mjisi,  upon  a  Dcnuirrci-  it  ms 
atifungeo  in  C.  B.  njjainll  tijc  OSifljop :  BoU),  upon  tJje  €>e- 
imul  €noi  atl'jiyneu,  tljc  folc  diieaioii  10,  OLlDftDcc  tfje 
£)cfciitiant'0  pica  be  goon. 

€De  JiiDijmcnt  ton^  affinncti,  foi  t&at  tlje  piea  10  un- 
fpitain* 


Que  Eftate. 


co.YiV^o3,  Stilly  i/^W^i  Dallv.     Pafch.   10  W.  2. 

3  Lev.  19.  J  J  J  J 

i'saik.36j!  ^N  Replevin,  tijc  Dcftittiant  aUolucD,  aitU  fct  fOKb  tOrtt 
'  Mod  'lo  I  J-  ^-  ^'''5'  polTcireD  of  a  ^effuagc  aiiD  fo^tp  acic0  of 
2  saik.'(S29.'  I  £anD,  fcttfng  out  tfje  €:ime  of  tlje  Commencement 
I  Sid.  29S.  -■-  of  tlje  iLeafe,  anU  temifeti,  renU^inB'  Eent,  &c.  <ann 
^  Mod!  143,  tljat  Ije,  beiuff  poffelTen  of  tlje  Eeuerfion,  DieiF,  nnti  it  came 
\^\.  '  to  lji0  Ctecuto?,  ann  fo?  Eent  arteai*  Ije  aboto'D*  Clje 
^s^how.caf.  pninti'ff  tiemutrelr,  ann  fljeto'ti  fo?Caufe,  tljat  tlje  abob)= 
Lutw.so.si.  ant  Ijan  not  fljeton  tp&o  ftja0  JLeffoi  of  J.s.  anu  Iq\  tljig  it 
5  ^^^^•^'f'  Uja0  ijein  nauffljt* 

cro  Tac!Vi8.  Pe^"  Holt  €♦  3!*  ^Ijc  Ecaton  tuljp  tlje  Commencement  of 
a  Vent.  1 82.  particulac  Cftatess  muft  befljeio'ii  \\\  pieaoinn;,  f0  becaufe 
r'' m'  '41'  ^^J^^  ''^^'^  cteaten  bp  agreement  out  of  tlje  pjimftibe  €(late, 
aKeb.V7,9d.  Hnli  tlje  Coutt  mu'ft  lutiffe  tnljetljec  tlje  p^imitibe  ann  aQ;cec= 
I  Sid.  279-    nicnt  be  fufficfent  to  p?onuce  tlje  patticulai-  Cffatc  claimeo. 

Shov^.  ^4i 
3  Lev.  1 5  J. 


Qui  tarn,  &  Tam  quam. 


R 


saik  7-     Holt  C»  31*  T^  ^Jf5»  ttjat  twljcte  a  cettain  Penalti»  10 

jjiuen   bp  statute   to    t&e  jpartp 
fftieben,  ^e  ncen  not  |om  tlje  Mx\s^  i\\ 

an  38lon  Qui  tam  pro  Domino  Rcge, 

jSic.  fo?  't(0  lifee  a  pjibatc  aa  onlp  foi  lji0  OSenefit :  %vx  it 
I  \\z% 
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liCO  to?  Scandalum  Magnatiim  j  fo?  t\)t  l^iuo;  10  p?ejlUDiC£D  t)? 

tljat,  luOicfj  10  tlje  <s'?oiuiri  of  tije  sasioits   iino  it  lietfj  a- 
gninft  tbe  ^Ijcn'ff  if  one  tnl^cu  upon  a  Capias  Utlagat.  e- Rou.Abr.  i. 
fciipc,  0?  apinft  tijc  Kcfcucr,  if  Ijc  be  rcfcueB;  tijo'  tlje  «Ro"K-ep. 
platntiff  10  not  bounli  to  b^ing  it  in  Qui  tam,  &c.  but  map  I  cro,  561. 
iyau  Debt  alone  in  W  oiun  Bamc*    $lnt>  'ti0  to  be  obfcc-  Bridgm?  s. 

\JCD,  tljat  aJtfjo'  tlje  miction  10  in  tfje  Tam  quam,  i.e.  tam  f^'*^^"'' 
pro  Domino  Rege,  quam  pro  feipfo,  pet  tljC  Pattp  (Ijall  f)abC     ' 

all  tIjc  DnmaLxe0;  but  in  fome  Cafe0,  a0  upon  tfjc  statute 
of  Hue  and  Cry,  anO  fo?  not  nppearinn:  n0  a  eilitnef0,  be- 
intj;  fetbeD  iDitlj  a  Subpoena,  a  C^an  map  bjinn:  eitljer  Debt 
0?  Cafe ;  if  be  bjinn;0  Debt,  be  nntit  fuc  tuitljout  tbe  l^inn;, 
fo?  tije  Debt  i0  t»ue  onip  to  tIjc  }.-)nrtp  griebeb  -,  if  ije  b^ino: 
aaion  on  tbc  Cafe,  Ije  10  to  fue  in  t'be  Tam  quam,  becaufe 
tljc  aaion  beiULT  founQetJ  on  tije  €o?tj  tljat  is  to  tije  Hxinff 
n0  tocll  n0  ttje  i^actp. 

Jt  ija0  been  ljclii,"t{je  lAinn;  ijatlj  no  Piitailege  in  asion 
Qiii  tam  j  anti  tijat  tfjc  }i)2ofecuto?  map  be  nonfuiteD  tljete- 
in,  &c. 


RECOGNIZANCE. 

Hammond  verfas  Wood.     Trin.  3  W.  6c  M. 

T^C  Conufee  of  a  €)tatute  fjatJ  lanti0  emnBelF,     ( 1.  ) 
nnti  nelibereU  to  bint  upon  a  Liberate.    Cbe  Co=  ^  saik.  563. 
nufo?  beinff  in  poiTeflion  continueti  W  ^otTeO 
fiouj  aftetujarli0  tije  ectenoen  Jntetcft  tDa0  nf^  vidccro. 
fijjneri;  anU  tbe  €lueftion  tuais,  tobctljec  it  tDa0  nlTiffnablc;'  car.141,149. 
Cbe  Court  bclti  not. 

Holt  C*  31*  oap  Eetutn  of  tbe  Crtent,  an  31ntere{t  beffeti  videParcfl, 
in  tfje  Conufee  -,  tbe  Cub  of  tbe  Liberate  i0  to  babe  an  ac=  J5;,^L 
tual  potTeflion  of  tbc  3inteteffi  anu  it  muft  be  tafeen  rtjat  be  12.449." 
ba0  bp  tbe  Eeturn  of  ti)z  Liberate,-  tbe  €)berifF  returninff  '  l^"'"- '^'• 
tbereupon  Liberari  feci,  tbc  Conufee  10  eftoppeb  to  fap  0=  1  vTnt'ir 
tberiuife,    3lf  tije  Conufo?  feefp0  19otreirion  after  tbi0  Ee=  4  Mod.  48 
turn,  tbe  €onufee'0  €tf ate  i0  turneb  to  a  Eiffbt*  Vide  i  inft. 
156.  Lit.  129.  anti  t{ji0  i0  not  iifee  tbc  Cafe  of  a  ^o?t0a= 
jjo?,  tijljo  continue0  in  b^  Confent  of  tbe  ^po^ttyajyce* 

The 
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The  Queen  'uerjks  Ewer.     Pafch.  i  Ann. 
t  £. )      A  Scire  facias  iffuett  upott  a  Eccofftii^ancc  enteren  into, 

Farrefl.9,'o-   /\    tDltl)  COlltlltiOn  tljat  OllC  J.  S.  fljOlliU  H^^ttlt  tO  flit  Jll' 

» Silk.  4  4.  jii'gii^cnt  api»ft  l)«»  rcmoicti  bv  Certiorari,  anU  cnrrp  it 
uoluh  to  %vM  ncco?liinff  to  tijc  late  aa  of  parliament  ^ 
Riiti  tlje  Dcfenuant  Bemuccen  to  it,  fo?  tfjat  tlje  mtit  i3a= 
rictJ  ffom  tljc  l\ecoffni?ance,  anti  tljat  m&  in  a  gteatec 
etim  tljan  tlje  S)tatutc  rcquiccH. 

Holt  €*  J.  C&e  Eecoffni^ance  uaiiess  from  tljc  Statute, 
ann  tljcrcfo^e  cannot  be  goon  bp  tlje  €;tatute  •   tJjo'  it  map 

5&6VV.&  tic  iTooti  at  Common  Lato:  3it  is  true,  tlje  Kecogni^ance, 
if  not  acco^nino;  to  tlje  S^^tatute,  cannot  mafte  tbe  Certio- 
rari a  Superfedcas,  tuljiclj  map  not  be  tuitljout  a  Eecojjni^ 
5ance  of  sol.  &c.  osut  before  tlji0  aff,  tlje  JuDffeg  of 
tljis  Court  Ijati  JSotoer  to  take  EecognifanceiS,  toljiclj  i& 
not  taken  atuap  bp  tlje  Statute  -,  onlp  tljep  fljall  not  be  fuclj 

nS  toill  make  a  Certiorari  a  Superfedcas. 

^ije  eairit  m$  quaflj'D* 


M.  c.  u. 


Chetly  'verfus  Wood.     Mich,  l  Ann. 

.  C  3- )     TB  Debt  on  Eecoffttifance,  tfje  paintiff  neclateti,  fettino; 
Mod.  Cafes    j[  f^^jfj  ^  Eecognijance  acfenotoleHpD  in  tlje  Court  of 

'^''  ^''  C.  B.  bCfO?e  %it  G.  T.  &  Sociis  fuis :    ailtl  UpOtt  Nul  tiel 

Record  plearten,  tlje  Eeco?ti  tuas  pjotiuceti,  beinn;  a  Eccoff^ 

nijance  taken  before  9^h  3iuftice  Nevil  at  IjiiS  Cbambers  in 

Serjcants-lnn,  anti  bp  fjim  bjouffljt  anH  telibereti  into  Court* 

Holt  C.  J*  30  to  t\)z  21faffe  of  Declarinfl;  tljis  ©liap  on 

IRccogni^ances,  it  is  againft  JLato  -,  anti  tlje  paintiff  batlj 

failctJ  of  l)i0  Eeco?ti,  fo?  tlje  Eeco?li  i0  fuclj  as  'tis  entered 

upon  tlje  Eoll,  i1nn  in  j^leatiinD;  mull  be  fo  tiefcriben :  31n 

1  crosii.    tljis  Court,  toe  enter  all  Eecoffuijances  as  taken  in  Court, 

^ob.i95.>96.  gji^i  jipijc,.  niention  a  Dap  certain ;  but  in  t&e  Common 

Aicynii.    pj^^^^  ^j^^^  j^^^^^  ^  S)pecial  Cntrp  of  tlje  Eecognijances 

taken  at  a  JuOge's  Cljamber,  on  a  Dap  certain,  fo  tljat 

tbere  tljep  binti  JLanHS  from  tlje  Caption;  anti  in  B.  R.  from 

tbc  Cimc  of  Cntrp :  aifo  upon  tljeir  EecoD;ni>ances  a  Scire 

facias  licS  iw  Citljet  Countp,  of  London  0?  Middiefex  i   bUt 

on  ours  in  tlje  Countp  of  Middiefex  onlp;  t6etcfo?e  tbefe 
are  Hiffcrcnt  in  g)Ub(lance« 

I  Per 
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Per  Cur' :  Jf  tijc  partp,  tljat  remotjejES  an  Jnliiament  bp 
mxit  of  Certiorari,  no  iiot  cutet:  iitto  ii  Eetoffni^iucc  to  trp 
it  tlje  ncrt  aflifc  01  Ccrm,  01  tlje  €)fttine;s  tuit&in  tf)e 

"QLtnil;    tljC  Certiorari  iS  nO  Superledeas:    anC  Jfailing  Of 

Crvi'nn;  is  a  forfeiture  of  EccoQ;ni?ance,  after  tuf)ic()  tbep 
tuilf  not  ijear  a  potion  in  arrett  of  luogmcnt. 


RECORDS. 

Waites  ^erfus  Bries-s.     Mich.  6  W.  &  M.  C  i. ) 

-^  '-''^  2  Salk.  5()5. 

2  Saund.  2;4> 

IN  Debt  fo?  an  €fcape,  tljc  plaintiff  neclaren  tijc  13?i-  595- 
foner  toajs  committeu  ann  cfcapeli;  ann  bccaufc  6c  Din  145,257'.  * 
not  fap,  proLit  patet  per  Recordura,  tfjC  DefCnDant  He--  s.c.  5  Mod. 
murreB  general!)),  but  tlje  li)laintiff  fjaD  JuUffment;  Mid  429 
fo?  tijc  €iitf  of  tije  a'sion  m$  tlje  Cfcape,  anU  tljc  Com=  6  Mod.  .05 
mitment  onip  3JnOucement*  ^TVJ^\ 

The  King  verfus  North.     Hill.  8  W.  5. 

Holt  €*%J^  i&  an  €rro?  in  tlje  Clerfes  in  London, upon     (  2.  ) 
1  a  Certiorari,  to  tctum  onlp  a  Cranfcript,  as  » saik.  365- 
if  tlje  EecoiB  remained  beioto  -,  fo?  in  C.  B.  t^o'  tJjep  no 
not  return  tfje  bcrp  inDibioual  Eeco?tJ,  pet  tlje  Cranfccipt 
is  returned  as  tljc  Eeco^ti;  ann  fo  it  is,  in  lungnient  of  fiMod.iss, 
latD. 

Anonymus.     Trin.  1 1  W.  j. 

IB  an  aaion  againif  H.  Defennant  pleanen  tlje  Compo=     (3) 
lition  aa^  tlje  plaintiff  replien  Nul  tiel  Record.    Opon  *  s*"'  5<5<5. 
tbe  Dap  QiMzn  to  b?inn;  in  tlje  Eeco?ti,  tlje  Defennant 
b?0UQ:l)t  in  tlje  p^inten  as* 

Holt  C*  %  an  m  pjinten  bp  tlje  lying's  Printers  is  al= 
toaps  allotnen  jjoou  Cbibence  of  tlje  aa  to  a  Jurp,  but  teas 
neuer  alloUJen  to  be  a  Eecoin  pet*    (Set  an  €remp!ification,  3  Ley. 243. 
piean  it  c;remplifien,  ann  tljen  no  ^i\\\  can  nenp  it. 

7  R  Clapham 


6i4 
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Clapham  ^erfus  Wray.     Mich,  ii  W.  3. 

(4)    Holt  €♦  3!»  \  ^  7l)eit  a  P?ifonei:  renners  fiimfclf  in  ^If. 
afesw.j.  yy    j-jjjj^p  of  15*1(1  in  a  mW^  COanibEr, 

tfje  €oiirfc  is  to  Ijauc  an  €\\n^  of  it  in  a  Piece  of  Parclj- 
ment,  fignen  bj?  tOe  IJiniffcjs,  tuijicO  10  Cent  oiiet  UJitS  tije 
Pjifonec  to  tlje  ^arifjai,  ant>  ousOt  to  be  t)?ouo:&t  back 
ann  filen  in  tlje  Oflice,  anD  iis  in  Cuttfj  tije  Ecco^n ;  ann 
t!)e  €ntrj>  in  tije  IJiiDjje'iS  TSooU  is  not  ucrp  matctiaU 


RECOVERIES. 

£^r/  of  PembrokeV  Cafe.     Pafch.  2  W.  &  M. 

(  I.  )    if^^\^  ^  ^"^  ''f  '^^^^'^  ^^  retjetfe  a  EccoUerp,  a  Scire 
carrhewiii,  ■       1    facias  tuBS  fucU  out  nffainft  tlje  ncminal  Deman= 

Skin  ir-     \^^    ^'^"^ '"  ^^J^  ^"^'^  ^^  Cnti-p,  &c.  upon  tDljicl)  tljis 

'"  Eeco^erp  tuas  fuffeten  •,  Uiljo  tnas  cetutneo  fum= 

moneH,  anU  tbe  Plaintiff  aiTigneD  Ctro^s,  &c.  ann  tljen  it 

toas  moDeU,  tljat  tije  plaintiff  migijt  be  compeilcD  to  fuc 

out  a  Scire  facias  apinft  tije  Cettenants,  as  uicn  as  a= 

o:ain({  tije  Demandant  5  fo?  tfjej)  ougijt  not  to  be  put  out  of 

poflfefilon,  ttiitljout  anp  C23atninff  to  tiefenH  t^emfeiueg, 

ano  tljep  maj)  Ijaue  a  Eeleafc,  &c.  to  pleaD* 

Sid.  215.         Holt  C*  3*  Clje  gcantino:  a  Scire  facias  in  tijefe  Cafes 

f  Lev.  \%.  iiffninff  tlje  Cettenants  is  Difcretionarp  \\\  t&e  Court,  ann 

Dyer  511.    uot  ftridi  juris  j  but  ^tt  it  Ijatl)  bcen  tl)e  conftant  Coucfe  of 

co.EDt.i33.  (jjijg  (jiQxxtt  to  grant  it:  anu  tW  tljis  toas  a  Derp  ertrao?' 

Uinarp  Cafe,  a  Scire  facias  toas  atDarncli  againfl  t'be  Certe= 

nants,  m  €)?tier  to  tlje  EeDerfal  of  tlje  Eeco\)erp  j  anD  'tis 

tljc  like  Laiu  in  €rro?  to  reuerfe  a  iFinc* 

Lacey  'verftis  Williams.     Trin.   1 1  W.  ^. 

(  2.  )     T?Ero?  of  a  S^uUgment  in  dEieSment  in  C.  B.  to^erein  a 

a^saik.  568,  12^  @)pccial  eerDia  teas  founu,  tljat  a  dttit  of  (£ntrj» 

cmhew472.  tuflS  b?ougljt  agaiuff  Miles  Corber,  upon  tlje  Keturn  of 

4  loljiclj 


RECOVERIES.  619 

tiiljicl)  ViZ  appcnrcn,  nnD  tijc  Demandant  cciuntco  apinff 
ijim ;  tljat  fjc  uoucljen  Lacey  tlje  Ccnant  in  Cail,  anH  a 

Summons  ad  warrantizandum  ilTuCti ;    l)Ut   aftCU    t(je  Telle, 

aiiD  tJEfo^e  tf)c  Eeturit  of  tijat  ^rit,  Lacey  conijcpeD  to 
Corbet  b))  Lcafe  anU  Eelcafe  fo?  life ;  anO  at  tfje  JReturii 
of  tlje  g^immionjj,  Lacey  Ccnant  in  Cail  appcaccD  anD  tih 
tereti  into  tlje  OLiarcantp,  anD  i}oucljED  oDec  tlje  common 
doutljee,  ann  fo  a  common  Eecoijetp  U)a0  IjaH*  Cljiss  Ec- 
coijerp  beinn;  Ijeio  uoon  in  tlje  Court  of  C  B.  Jt  lua0  Ijerc 
infilten  in  €tro?,  tljat  Miles  Corbet  uia0  not  Cenant  to  tljc 
Precipe  at  tlje  Cime  of  tlje  QlU-it  of  Cnttp  -,  anD  tljecefo^e 
'ttuas  ill* 

Holt  €,  31*  !Jf  tlje  Ccnant  to  tlje  Praecipe  jjain0  a  Jftee-- 
Ijoin  t5efo?e  JuUgment,  it  is  fiifScient,  foi  it  cannot  be  faiD 
to  be  a  Eecoberp  ajjainft  Ijim  tljat  IjaD  notljinu;  Ijece  a  iinftio2, 
filU'it  map  be  maoe  lyoori  bp  a  fubfequent  purcljafe,  ann  fo  l^X  n. 
map  a  Goucljct;  ann  'tigi  not  enouglj  in  a  Countecplea  of  2  Lev.  29. 
Cloticljct:  c?  l9on=tcn«iT,  to  fap,  Ije  IjaD  notljinrj  in  tlje  LmJ^I'sJa' 
lanUjs  at  tlje  Cime,  tuitljout  aDUino:  nee  unquam  poftea:  ishw  547. 
i^nn  tljis  is  tlje  mo^e  reafonable,  becaufe  tlje  Oemantsant 
map  Ijabe  ffcoo  Caufe  of  aaion,  tljo'  tlje  Ccnant  Ijabe  not 
iljc  lanU ;  fo?  'tis  not  Ijis  bcino;  Ccnant  to  tijc  Pra-dpe, 
but  tijc  Demandant's  Ijabinff  a  Eiffljt  to  tlje  lanus,  tbat 
is  tljc  if ounBation  anti  Caufe  of  aaion  -,  ann  tljecefo?e  'tis 
fulBcieut  in  laiu,  if  tlje  Cenant  Ijabe  tlje  lann  to  cenncu 
at  anp  Cime  before  3ungnient*    ann  tlje  Cljicf  Jullicc  fain, 
tljat  a  ilcberfion  ci'peSant  is  barren  bp  a  Common  Ecco= 
uerp;  ann  pet  tlje  Eccompence  cannot  ettenn  to  tljut, 
luljidj  Ijc  fain  luas  a  boin  annance  in  irabour  of  Comman 
Eecobcrics* 

Clje  Junffment  ioas  affirmen* 

Machil  'uerfus  Clerk.     Trin.  i  Ann. 

Tp  €  Cafe  upon  a  Odrit  of  €rroi,  on  a  l^unirmcnt  ijiben     (  3. ) 
in  tlje  Common  Pleas,  appcarcn  to  bc  tljis ;  Cenant  in  [*"'/'■ '^' 
Cail  in  Confinetation  of  a  $^arrian;e  of  Ijis  S'on,   Cobe=  2^; ;'!  '' 
nants  to  ftann  fcifen  of  lanns  to  tljeCTfe  of  Ijimfclf  fo?lifc, 
Eemainner  to  John  Ijis  %on,  anD  tlje  Ii;cirs  ^alc  of  Ijis 
'Bonp  bp  Ijis  intcnncn  221life,   toitlj  febcral  Eemainners 
obec  •  ann  after  Ije  fuffers  a  Eecoberp,  in  loljicij  Ije  bimfeif 
is  Cenant  to  tlje  Precipe,  ann  boucljcs  ober  tlje  Common 
Cloucbee,  tobiclj  ISecoberp  tuas  to  otljcr  (Llfes  tljan  tbofr 
mentionen  bv  tlje  Cobenant:  dOljereupon  tOe  Sluetiion 

loas. 
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toais,  m\)tt\)tt  t\)t  Cenant  in  Cail,  nottoit&ftanliinff  tlje 
Coumant  to  ftann  fcifeu,  contimien  feifcti  fit  Cafl,  fo? 
tfjcit  tlje  Ecco^jfip  MiCi$  BOOH  5  otljcttuife  it  coum  not  be 
goon  in  tW  Cafe,  ije  comins  in  ais  Cenant  to  tlje  Pre- 
cipe? ant  it  tuajs  objeaen,  Cljat  tOc  eitatc^tail  ms  alterco 
bj)  tije  Covenant  to  fianO  fcifeo,  an^i  fo  tijc  HccoUcrp  uoin 
in  JLatu» 

Holt  €.  J*  ^t  i0  tijc  Opinion  of  tljisi  Court;  tijat  if  -2;^- 
nant  in  Cail  bp  Cotienant  to  ffanU  feifen,  o?  bp  Icafe  anU 
Eclcafc,  0?  Xargain  an5  eale,  conbcj>0  to  another  anD 
1)10  Cpcirs,  i)c  &a0  a  bafc  Jfc e,  not  Hetccmincn  faj»  tfje  SDeat^ 
of  Cenant  in  Caif,  but  continuing  in  tlje  CoUennntce  o? 
EcIelTee,  &c.  'till  tlje  JITuc  in  Cail  maftc  an  aSual  €nti-j> ; 
IFo?  befo?c  tlje  @)tatutc  de  Doms  tfje  Cenant  in  Cail  IjaD 
an  (£(tate  of  Jn()eritance  in  Ijim,  toijiclj  teas  calleu  a  com 
tJitional  jFce=fimple ;  anti  tljnt  <gitatutc  Doe^  not  alter  tfje 
ligature  of  tfje  Cflate,  fo  as  to  nialte  it  not  an  3'nfjeritance, 
but  onfp  firee  it  tf)at  tfjcie  (fjaff  be  no  Qfienation  to  0iiinfje= 
rit  tfje  JiTue  in  Caif  -,  pet  fo  ais  a  bafe  fee  map  be  nmnt  of 
linft.  is.     It,  fo^  uif)JCfj  fee  tlje  iirft  Inftitute:   auH  tfjercfo?e,  as  f)e 

5  R^?  8^"  ""'S^f  ^^^f^?^  ^'fJ^  statute,  fo  fje  map  Do  fincc ;  fo?  tfje  ^tn^ 
Litt.sca.6i2.  tute  cnlp  maizes  it  boiDaufe.    Cf)C  tenant  in  €tiii  bag  tlje 
3  Lev.  506.   ijijjpjp  eitate,  anti  infjp  njoulD  not  fjc  fcp  Xnrpin  nnDSalr, 
li^Zz]      ^fnf?  ano  Ecleafe,  0?  Cobcnant  to  ftant!  frifcD,  be  able  to 
1  Vent  37Z.  tiebeff  bimfeff  of  tlje  Klfjole,  anH  put  it  in  tije  Xargaineef 
I,,  fjf  •   Jfo?  tfje  l^otucr  of  Difpofintr  i0  an  JnciDent  infeparabfe  to 
a  Mod.  207.  fji0  Cfiate;  anD  fo  i0  Seymour'0  ^afe  in  l^oint,  lufjcrc  Ce-- 
nant  in  Cail  bargaineD  anD  folD  to  anotijer  anD  fji0  J]?ciic, 
it  lua0  belD  tfjat  tfje  oaarffainee  IjaD  a  DefcenDible  Cftate : 
"di^  true,  tbat  a  'Bargain  anD  S)ale  bp  a  Cenant  in  Cail, 
to  one  anD  bis»  S3eir0,  Doc0  not  U)o?k  a  Difcontinuance ; 
but  tfje  CKate  palling  h}>  it  Dotb  not  Determine  'tilf  €ntrp 
of  tbe  JlTue*    flnD  tubere  Littleton  fap0,  be  cannot  Difpofe 
of  mo?e  tban  fo?  bis  ^ife,  tbat  i0,  be  cannot  Do  it  to  bar 
Iji0  JlTue ;  but  be  map  conbep  tbe  Cftate  tbat  it  Ibafl  conti- 
nue longer,  if  l)i&  3Ifue  toill  not  aUoiD  it:  SlnD  tbe  €afc 

of  Fines  in  Coke's  Third  Report  fapS,    tbat  if  Cenant  in 

Cail  be  of  a  Eent  0?  aDbotofon,  anD  be  grant0  tfje  fame  to 
one  anD  W  Ipeirs,  tbo'  be  Die0,  tbe  Eent  o?  Cffate  in  tbe 
9DbotDfon  i0  not  tberebp  DetermineD,  but  at  tbe  €ieaion  of 
tbe  IfTue  in  Cail ;  anD  if  tbe  alienation  be  toitb  marrantp, 
anD  tbe  Jlfue  b?ing  Formedon,  anD  tben  tbe  alienee  pleaD0 
a  Qlfarrantp  tuitb  a(ret0  in  "Bar,  be  (ball  be  barreD  bp  Eea- 
fon  tbereof ;  fo  tbat  'till  aa  be  Done  bp  tbe  Jlfue  in  Cail  to 
Determine  it,  tbe  alienation  continues.  anD  tbis  i0  no 
4  great 


RECOVERIES.  617 

great  ducffioit;  if  pan  confiBcc  tijc  common  Cnfc  of  a  Itafe 
fo?  Feau0  mane  tip  Ccnant  in  €aif,  net  lunrrantcti  Iid  tIjc 
statute  of  32  Hen.  8.  fucD  Lcafc  10  not  iJot'D  Op  tljc  DeatO 
of  tenant  in  Caif,  tije  Jftnt  muff  enter  to  nDoiD  it ;  ann  if 
\}t  tioCiS  not,  Ijut  accepts  tlje  Kent,   (je  i0  liounB  lip  tljc 
leafe,  toljicfj  fljctiis  it  teas  not  QctcrmfncD  Iid  tlic  €:enant 
in  CaiTs  Deatlj ;  fcM'f  it  lucre,  no  fubfeqitent  acceptance 
of  tIjc  Ecnt  lucuio  fjelp  it:  anoiijcr  Jnffance  comes  Ijoinc 
to  t!)c  Cafe  in  Ciacfiioii,  anu  tljat  is  tlje  Cafe  of  an  ^,c- 
cljanp^  tljE  ^fintcs  0i\3cn  miift  ht  eiitiaJ,  as  an  €Ilatc  fo? 
Life  fo?  anotljer  efrate  fo?  life,  an  oSftate  in  fee  fo?  an 
eftatc  in  jfce,  tijat  iSj  caclj  partp  taUtng  mull  talte  au 
Cttatc  of  equal  e.rtent ;  pet  if  Cenant  in  Cail  auD  tenant 
in  jfee  maUe  an  ercljaniye,  tljcw  botfj  (jaDe  j?cc=fimple,  anli 
tijat  luitljout  Lil^eip;  fo?  tljis  is  nmuitljiTnntiinn;  a  goon  1  ind.  5,. 
Crcljange,  ann  a  jree-fimpie  patVes  from  tlje  Cenant  in  ^s;'- 
Cail,  ann  fljall  continue  till  atjoincn  bv  tlje  Iffue,  ann  Ijere  ]  An7.\\u' 
l)C  is  not  put  to  Ijis  asion  to  aijoin  it  -,  tOcn  tljc  Crcljange  =;  00.895. 
muft  ijanc  tljis  €ffea;  tljat  it  palfes  a  bafe  iTcc,  until  fo  a=  l''^^\\'^ 
Doinen  bp  IjisJlTue,  otljctluifc  it  couin  not  be  gooti:  2:i)ere-  359. ' 
fo?e  tofjcre  Ccnant  in  Cail  bargains  ann  fells,  leafes  ants 
itleafes,  0?  covenants  to  ftann  feifen  to  Clfes  in  Jfee,  fuclj 
ConUepance  fljall  pafs  a  bafe  jfee  •  tnljic!)  fljall  continue  till 
netcrminen  fap  tlje  J^nt  in  Call;   ann  tlje  effate-tail  in 
tljis  Cafe  is  not  in  abepance,  but  in  tlje  alienees,  fo?  tlje 
lato  puts  notljing  in  ab'epance  but  of  Becefiitp.    Xut  not= 
toitimanning  all  tljefe  Cafes^  toljiclj  fljeto  tljat  tenant  in 
Call  map  mafee  a  Conbepance  of  tlje  Cltate  in  &is  life, 
t&at  fljall  be  goon  ann  tinning  of  tljc  eE(iate=tail,  'till  it  iu 
auoinen  fap  tljc  3!fl"ue;  pet  anp  Conbepance  l)e  mafecs  to 
commence  after  Ijis  2:>eatlj,  fljall  be  boin,  if  bv  l3oiribilitp 
it  map  not  tafee  effect  nuring  Ijis  life :  Snn  tlje  Cflat'e 
hp  tljis  Cobenant  Ijere,  is  to  begin  from  ann  after  tbe 
SDcatb  of  tlje  Cenant  in  Cail*     as  fo2  tuljat  concerns! 
tbc  Cafe  in  Clueaiouj  3  fljall  mafee  tljis  2:)ifference:   Jt 
Ccnant  in  Call  makes  a  future  leafe  fo?  fears,  toljiclj 
map  pofliblp  commence  nuring  tlje  life  of  Cenant  in  Cail^ 
it  is  not  bo'in,  but  boinable  as  to  tljc  JKnt :  'But  if  it  be  a  fc>ycr  £79- 
leafe  to  commence  after  tlje  Deatlj  of  Cenant  in  Cail3  ^2°  s's"-'' 
'tis  meerlp  boin,  bp  tlje  berp  Creation  of  it;  fo?  it  isi  not  1  Rep  /j. 
to  commence  'till  tljc  €itlc  of  tljc  Jfliie  in  Call  commences, 
iuin  tJjat  is  an  einer  Cttle  concurring  tuitlj  it.    So  in  Co-- 
ijcnant,  if  one  cobenants  to  flann  feifen  to  tlje  (Life  of  A. 
ann  bis  {i;eics,  02  to  tljc  Ofc  of  A.  fo?  life,  Eemainner  to 
B.  in  /ee,  tlje  Cobenant  is  not  boin^  but  puts  tlje  Cflate^ 

7  S  tail 
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tail  cut  Of  tfjc  Coi3ennntoi :  Cfjougb  if  Cenant  in  €ail 
£oi3cnnnt  to  ttanU  fcifeD  to  t!je  Clfe  of  A.  nnU  i)is  ^tixs  af= 
tec  I)iJj  ©eat!},  'tiS)  Doi5«  antJ  fo  it  i,s  la  tlji^  €afe ;  €r- 
iinnt  in  Cnil  colienant^  to  ftanU  ftifcu  to  tfjc  eifr  of  fjinifelf 
fo?  Life,  Kcmninoei*  to  J.  S.  anD  fjijs  Upcirs  5  fo?  t&c  Ee= 
maiiincu  10  to  tabe  (£fffS  aftct  W  €)catl),  U!i)cn  bp  fjiis 
Dtcitl)  tl)c  Citic  of  tlje  SiTue  lain  commence,  luljicij  is  par^ 

amount  t!je  CoittJCpanCC,   i.e.  per  formam  Doni;   SnD  tljC 

Covenant  a0  to  tlje  €ffate  fo?  Life  to  \}inik\t  10  uoiD  in 
toi0  Cafe,  becaufc  Ijete  is  no  Crnnfmutattcn  of  polfcmon  ^ 
fucD  Co\3enant  is  in  no  Cafe  gooti  oalp  in  Ecfpca  of  tijc 
KemranricrS;  ano  fince  tfjc  EemainHers  ate  fcoio,  t|)cCo= 
uenant  ann  tf)e  fira  €{latc  arc  iibeUuTr  DoiQ*  Jf  one  Co= 
ijenants  to  ftann  ftifeu  to  fjis  omn  SIfe  in  Cafi,  it  tuin  be 
gooti ;  ant!  tenant  in  €ail  ijas  an  Cffate  out  of  loin'cf)  f}r 
map  carlic  cKjct  €l!atc0,  pioDiDcD  ijc  Datij  it  out  of  tljt  (S- 
fim  in  fjimfclf,  fo  as  to  mafec  it  tigljtful  in  its  Creation : 
asut  to  mafee  fucij  €(tatc  tafee  Cffcft  upon  tlje  pcirfnicn  of 
ti)c  :jfruc,  luOofe  €itle  is  paramount,  iuoulD  lie  to  maliC  an 
€[fatc  tafee  bp  ^rong  tlje  uerp  i^inutc  it  Ijas  its  Crea= 
tion.  Cijcrcf'o?e  fo?  tljefe  Eeafons  31  ijoin,  tfjat  tije  pje- 
fent Conuepance  Ijas  maoe  no  ^llteration  in  tijc  Cffatetaif :, 
l!ut  tije  Eecouerp  bj)  tenant  in  Caii  i$  lucll  fuffetcO* 
€fje  Court  afiitmen  tljc  :juriQ:mcnt* 

Page  'verftis  Hayward.     Trin.  ^  Ann. 

(4)     TB  tljis  Cafe  of  a  Eecoueri'  Ijaa  of  lanns  neljifcti  in 

z  saik.  570.  X  Cail  bj)  211ill,  tlje  Denifees  ann  feijcral  otljers  etran- 

'^''  pes  tuerc  all  HoucljeO  lointlp,  anD  tljep  tioucDcn  olier  tije 

common  21oucljee :  Co  loljiclj  Diuergi  ^bjcSions  tucre  matjc. 

'13P  Holt  C*  %  ^s  Common  Eccoueries  arc  of  great 

dUc  in  tlje  laU),  'tis  nccelTarp  to  fpeah  partictilarlv  of 

tljem:  ann  Ijere,  if  t&e  Cenant  to  tlje  Praecipe  ijoucljrs 

Cenant  in  Cail  in  Poireflton,  ann  Ijini  in  Rema'inBcr  joint* 

Ip,  ann  tljep  lointlp  uouclj  otjcr  tlje  common  Ooudjee,  tljis 

is  goon  i  not  but  tftat  it  luoulD  be  mo?c  regular,  to  Uouclj 

fcijetallp,  tljat  tlje  Eeconerp  in  Clalue  map  not  be  joint,  but 

tnute  feberallp  •  pet  tbe  otljer  taap  is  gooo.    Co  explain 

tljis,  if  an  anbcrfarp  aaion  i&  b?ougljt  againft  fcijeral,  ann 

3  Rep.  60.    one  i)atlj  tlje  Ccnancp  of  tlje  lann,  it  is  toell  enouglj;  ann 

Le^'io."  »f  t)c  ftjouin  plean  tljat  Ije  ifi  fole  Cenant,  ann  traiierfe  tljat 

2  E.  3'  8.     tlje  others  Ijaue  anp  C&ing,  tlje  Demannant  map  anmit 

Raft  z-i'*    t^at,  ann  pjoceen  as  to  ijim,  ann  tlje  ^irit  fljail  abate  onip 

^'  I  foi 
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fo|  ttjc  Eclt;  nifa  t&e  otfjcro  m»ip  tiTclnim :  QnD  as  JoininLT »  vcnr.^;? 
a  Stranger  tcitlj  a  €c!uint  noes  no  yiirt-,  fo  ftir!)  a  Joining:  Noy's^^s^. 

mitO  a  CIOllCljCC  Dctlj  not ;  fo?  Ije  is  iJUt  in  loco  Tenentis,  a  I  Leon.'iSq. 

Ccnant  bptijc  21iaiiant)>*  a  Crnant  in  Qiail  niniicis  a  5  ^'^^Q*^- *^- 
tenant  to  tljc  Prarcipc,  iint!  f)C  iioucfjcs  a  gjtranscr,  anU 
tljc  €)tran0cr  tjoucljcs  Cenant  in  Cai!,  anti  fjc  tOc  common 
Clcucljce,  tijat  is  n;coti ;  fc?  ijis  bctnn;  a  S)trano:ei:  is  not 
material,  b£uMt  in  JuDrxmcnt  of  Iniu  ije  is  become  '€t- 
imnt  lu»  tijc  aoucljcu  to  tOe  Praecipe,  nnD  a  Ecleafe  to  Ijim 
iDill  U  goctj,  nifo  tljc  Ooucijer,  tijo'  tijerr  be  no  real  Ollar= 
rantp,  tSjc  Ecco'uerp  in  tIaUie  beintj  tljc  fame,  but  tfjc  ^t)^ 
mittance  of  Ceniint  in  \Laii  Ijas  miiDe  it  rer.!*  St  Com- 
mon tatu,  if  a  S^tcanoer  teas  boucfjfO,  tljc  Dcmantiant 
couiD  not  coiinterplean  it ;  but  h\>  tije  ^titute  of  Weftm.  i. 
l)t  map,  if  iji  be  abfent,  countcrplent!  tIjc  (Lloucljer,  viz. 
Cfjat  tije  (Lloucljer  anti  Ijis  3nccao?e,  neDer  IjaD  nnpCljino: 
in  tije  LantJ  -,  not  if  Ijc  be  p?efent :  Jt  is  enouol)  t'Dat  €e- 
itant  in  Caii  comes  in  anU  oluns  a  exLlarrantj)  -,  ano  in  ani> 
aaion  againft  tlje  €enant  in  €:aif  Unju  fjas  fucij  OlinrrantD', 
if  be  makes  a  J^eoffment  in  Jfee,  oj  fjus  Icbien  a  S^inc  Wiii) 
dinrrantp,  antJ  tljc  jTeoffec  0?  Conufee  iioucij  tbe  €fnant 
in  Cail,  Ije  may  mafec  ufe  of  bis  ilcKarcantp,  ann  vet  be  luas 
not  feifeu  of  tljc  erratetail ;  but  in  tljat  Cafe  be  nmp  He- 
reign  tbe  (lilarrantp,  ann  tben  be  recobers  in  Recompence 
of  bis  €(fate-tail;  anD  tuben  eber  Cenant  in  Cail  comes  '  inft.3S5. 
in  as  (Lloucbce,  be  is  in  }3?ibitj)  of  all  Cftates  be  eber  ban, 
anD  confetjuentlp  map  Dcreign  tbe  C£larrantp,  i.  e.  p^obc  anti 
recober  tbe  fame* 

eee  Ufes. 
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Ayliff  verjiis  Scrimfhire.     Trin.   i  W.  6c  M. 

Action  of  Debt  mas  fajouffljt  on  a  TSonU;  tbe  T^e--     (  i  ) 
fenbant  pleaos  a  letter  of  Licence  to  go  abjoan  '  ^^''''  '*'' 
fo?  feben  ^ears,  ann  Cobenant  not  to  fuc  bim, 
ann  if  tbe  plaintiff  bin  tbat  be  fljoulD  be  nifcOar^ 
gen  ann  releafen  of  tbe  Debt :  apon  a  Demurrer,  it  luas 
infiften,  tbat  it  bjas  onlp  Cobenant,  ann  tbe  Qlf020  Reieafe 
bece  amounts  to  no  mo?e*  Holt 
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z  Roll.  Abr.      Holt  C.  J*  %i  It  Oan  been  a  CoUcnnnt  perpetual,  tljat 
^cro  35'.    i'^  '^i^  aliroUitc  EeleafCj  but  iDljerc  it  10  a  Coljennnt  not  to 
'     ■         rt!c  imt&in  n  particular  Cinie,  tfjat  ijs  no  Relcafc;  nntJ  pcu 
mua  tal^e  pour  Kemetip  upon  tljc  Covenant* 
JuOgrncnt  fo?  t!)e  plaintiff. 

Cole  ^erfus  Knight.     Hill.  2  W.  &  M. 

(2-)  TT]i?£)Ba  Scire  facias  on  a  ^uuamcnt  fo?  a  confiuer- 
5  Mod.  177,  ^^  j^jjjj,  j)^\^x,  t\)z  DcfenBant  an5  ijis  aiife  pleaueD  a 
3  Lev.  273.  Eeleafc  from  one  of  tljc  plaintiffs,  Uiijo  iuac  an  €i:ccuto?, 
bp  \v\)\i\y  I)e  aclutouileliije^  to  Ijaiie  receitictJ  of  tljem,  n^ 
Ctecutojs  of  tlje  Inff  miW  anu  Ceftament  of  J.  L.  tijc 
^um  of  5 1.  bcino:  a  Iciyacp  ryiijcn  to  Ijini  bj)  L.  iSntJ  tbcn 
in  General  (Iillo?ti0  Ije  rcleafeti  tOe  Defcntiant  of  tlje  leija* 
f  1),  anU  of  ail  asionis,  @;uits  anti  t)enianti0,  toljic!)  Jje  Ijau 
iniijijt  0?  coulti  Ijal'c  fo?  any  99attcr  0?  Cbinff  UUjatfoeDer* 
€0  tl)i«5  pica  tljc  Plaintiff  neniurreU;  an5  tljc  flDueftion 
inae,  iiabctljer  tlje  ISeleafc  tuas  a  goon  Xar  0?  notf  %X 
luas  argucn  to  be  no  015ar,  fo?  it  beinff  ffitien  upon  tlje  Ee- 
ceipt  of  tljc  Icgacp,  ijs  tien  to  t&at  onl|),  ann  fljall  not  be 
tafeen  to  rcleafe  nnp  otljer  Cljing:, 

Holt  c,  %  ann  Cur':  Zt  luoum  be  a  great  strain,  ta 
maUe  general  ©Ilo^tiiS  luljiclj  arc  p?operlp   applicable  to 
Cljingi  tljat  a  ^m  Ijatlj  in  IjiiS  oton  Kigljt,  to  ettenti  ta 
'STljings  toljiclj  Ije  b^itlj  ag  Crecuto? :  3it  itias  nciier  tlje  Jn^ 
tent  of  tlje  partp  to  rcleafe  mo?e  tljan  tlje  legacp  of  5  i- 
anti  tbercfo^e  tlje  UkQi"^^  luljiclj  folloU),  fljall  be  cbnflructi 
acco?liing  to  fuel)  intention  at  tlje  ^ime  of  nialiing  tlje  Ee- 
leafe,  ann  be  tien  up  bp  tbe  foregoing  C2Ko?ti6,  anH  tljen  no- 
a  Roll.  Abr.  tljiug  tuill  bc  tifcljatgcti  but  tlje  legacp*    Jpere  if  tljiis  1^ 
c '''ei.^  6   fi^'^'^^  ^J'^^  ""^^  ^^^^^^  releafen  bj)  particular  £2:io?ti6,  it  Uiouin 
I  Vent  435!  not  Ijaiie  been  DifcbatgcD  bp  a  Eeleafe  of  all  asionis  anD 
Lev  272.   Cienianos  luljatfocuer  -,   tljerefo?e  'ti0  unrcafonable,  ann 
great  Jnconbenicnce  tooulC  enfue,  if  tljefe  general  lUai^^ 
fi)oulu  Ijaiic  a  Confiruffion  to  releafe  anp  Cljing  beOnee 
tljig  ILcgacD,    Clje  ©[to?os  in  tljigi  Cafe  are  not  of  tbat  Cr- 
tent,  a0  to  rcleafe  3ftion0  as  an  ^recuto? ;   fo?  'tis  a  Ee- 
ieafe  luljiclj  goctlj  to  tljc  Eigljt :  iSnti  iti  a  Cafe  toljere  a 
perfon  releafcu  all  toljiclj  Ije  Ijati  in  Ijis  otun  Eigljt,  tljerc 
Uias  a  'Bonn  teljerein  Ijis  Banic  luas  ufeti  in  Cruft  fo| 
anotljer^  anti  aftertuarts  Ije  b?ougljt  an  Action  of  r>cbt  up- 
on tbc  OSonti  ann  recobcren,  tljo'  tlje  Eeleafc  teas  pleanen; 
fo?  it  tnas  Ijcin  not  to  nifcljarge  tljat  OBonn* 
3!ungmcnt  luas  giucn  fo?  tlje  Plaintiff*  -   Holt 
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Holt  C*  H*   :jf  upon  a  geuEiral  Hrtenfc,   tljc  Eelenfce  Pafch.i^w.; 
ijiuc  tijc  Rclenfo?  a  15111  of  Ctcljanijc,  j!3otc,  &c.  butinQ  ^^^"^  ^^-  ?• 
t]}cn  Date  U3itf)  tlje  Ecleafc,   tlje  Ecleafc  fljall  not  Uif=  "^^'^ 
cljncgc  tijcnn 

Topham  verfus  ToUier.     Trin.   i  Ann. 

Tl)€  Defcntiant  bciim  an  ^timiniffrato?,  in  Debt  on  (3) 
a  laonn,  pIcaneD  a  Ecleaft,  luljcccbp  tlje  plaintiff '^""'•^' 5- 
recitino;  tfjcrc  tucrc  Diiicre  Controbcrftcc  bcttuccn  tIjc  Dt-- 
fentiant  an5  Ijim,  about  a  Icgacp  anO  tlje  Eigljt  of  ZMU' 
niitcation,  rrlcafcs  to  t(jc  Dcfehnant  all  Ijis  Riijijt,  'Zi- 
tle,  :jntCLTft  ano  Dcmann  in  tljc  pcrfonal  Cftatc  of  tfie 
3intcftatr. 

Holt  C.  3^*  "Cbiss  i^  no  piea  to  tlje  aaion  -,  tljere  is  a 
Difference  betlucen  a  Ueleafe  of  all  Dcmanns  to  tlje  pcr- 
fon  of  tf}t  iaBniini(!rat02,  ant  to  tljc  perfonnl  ^ffatc,  as  it 
IS)  6etc ;  fo?  tljc  "Bonn  is  not  anp  Eigljt  oi  Demano'to  tlje  Si'^Ei'tr 
pcrfonal  €flate,  'till  SuDgment  anD  €mution  fticD  out  uuw  249' ' 
tljctcon* 

Shortridge  wrfiis  Lamplougli.     Mich.  I  Ann. 


73.  75- 


IB  an  aaion  of  Cobenant,  b?ouffljt  bp  tljc  iaiTiffnec  of  a     (4) 
Eeberfiou  of  JLanD,  tl)c  Cafe  iuas  tljijei;  A.  fcifcD  of  tljc  ^^''.'^J- ''» 
Eeljcrfion  of  tlje  iLanrss  toljiclj  mere  leafeo  to  anotljer,  niD        " 
bargain  ann  fell  tlje  fame  to  B.  fo?  a  ^car,  in  Confioera- 
tion  of  fibc  ^Ijilliniji)  in  DanH  paiD  -,  ann  after  rclcafcD  all 
lji0  Eiijljt,  Citle  anO  Jntereft  in  tlje  Eeberfion  to  B.  anH 
Ijiei  Dcir0,  but  niD  not  fljeto  tljat  tljerc  iua0  anp  Confitiera= 
tion  fo?  tlje  Eclcafc,  0?  anp  e,rp?cf0  afcs  tljereon  limitcD : 
antJ  tljerefo^e  it  ioas  fain  bp  tljc  DefenDant,  tljat  tlje  Ec- 
leafe  fljoulD  Ijabe  cnureti  to  tbc  afc  of  tljc  EelelTo?  -,  antJ  bp 
Confequencc  tljc  plaintiff  Ijatlj  no  Citlc  to  tlje  Eeberfion, 
no?  to  tlji0  aaion» 

€&c  Plaintiff  IjatiJuDtyment  in  C.  B.  anO  iioio  on  a  C^rit 
of  Crro?,  it  luas  urgeD  fa?  tljc  Plaintiff  in  €rroj,  tljat  if  a 
$pan  niafee  a  jfeoffment  in  ifcc  to  anotljer  ann  bis  Oeirs  n:c= 
ticrallp,  mitljout  ani>  Declaration  of  afe  0?  ConfiDcration, 
it  fljall  bt  to  tbe  Ofe  of  tlje  ifeoffo? ;  fo  of  a  jfine  o|  Eeco= 
iierp,  ann  all  otber  €onbcpancc0:  Jn  ^nfluer  to  tljis  it 
tuas  agtecn,  t&at  in  all  ^o?tis  of  Conbepanccs,  if  tijcre  be 
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^rM'^'s  "''^  '^  Confjtici-ntion  o?  0;fc  cjcpjefTeti,  o?  nccfffadlj)  implied, 
crojac/ioo,  tfjc  Mz  fljal!  rcmnfit  in  tlje  CTonUcpnnccr,  anH  D?atu  bach 
iinft  273.  tlje  Cltatc  to  it,  15ut  if  tijerc  be  but  a  penup  pain  bp 
Ijiin,  to  luljom  t&e  Conbepancc  iis  mane,  it  iuill  taife  tijc 
eife  to  !]im,  luitbaut  anj>  Declaration  ^  fo?  tfjcre  can  \iz  na 
Ecnfon  lufjp  a  ^an  fljoiiio  gibe  eben  tlje  icaft  €'um  of  B30-- 
nei)  to  anotbet,  to  mal^e  a  Conbcpancc  of  bi^  Cffate,  biitfj 
Intent  to  babe  it  bacfe  again  tobiaifelf:  anD  in  a  Ee^ 
Icdfc  to  tbe  lelTee  \\\  polfemon,  tubat  palfeis  ijj  bj>  maj)  of 
3!nlavgenient  of  \M  €ftate,  &c. 

Holt  c*  :j.  Cbougb  tbetc  be  no  Confiberation  o?  CJfe 
cvp^eflTetJ,  pet  it  boe?  not  folloto,  tbat  it  is  to  tbe  (nfe  of 
tbe  jfeoffo?;  becaufe  tbat  i^  ^attet  of  laa  ertrinfecal  to 

tbe  Deeb :    3f  fince  tbe  statute  of  Quia  emptores  terrarum, 

18  Ed.  I.  a  ifeoffment  toere  mabe  bp  Dceb,  luitbout  Con- 
fibetation  0?  Mz  beclaveb  in  tbe  'Dzz'^-^  tbe  Mz  migbt  be 

beclateb  bp  PatOl,  'ti!l  tbe  S)tatUte  of  Frauds  and  Perjuries, 

anb  eben  fince  tbat  as,  it  map  be  beciareb  bp  dlriting  on- 
Ip  iDitbout  S)eaL  f),m  fo?  uis  to  conffrue  a  Deec  to  be  to 
V(st  eife  of  tbe  Eelelfo?,  Uiben  \t  map  be  to  tbe  ©fe  of  tbe 
EelclTce,  fo?  anp  Cbing  tbat  appearsi,  tooulb  be  berp  obb ; 
tbctefo^e  tne  iball  intcnb  it  to  be  to  tbe  (life  of  Vqz  Ee* 
ielfee,  if  no  mo?e  appear,  anb  if  tbe  contrarp  be  not  Ibetnn 
on  tbe  otber  %\^z  bp  aberment;  anb  tbe  autbo?itp  in  Coke 
upon  Littleton  boejs  not  contrabia  tbis :  'Befibess,  if  it  \^t 
not  taken  to  be  to  tbe  ©fe  of  tbe  jdeielfee,  tbis  Conbep-- 
ance  cannot  be  of  anp  2Ife  at- ail  5  anb  it  cannot  be  x\)m.%\^t^ 
tbat  one  tooulb  be  at  tbe  Crouble  anb  Cbarge  of  anp  of 
tbefc  Conbepance0,  to  be  feifeb  juff  in  tbe  fame  fanner  ag 
be  toais  bcfo?e,  anb  of  tbe  berp  fame  €(!ate*  9nb  Powel  j, 
faib,  if  a  Irafe  be  mabe  fo?  tbientp  ^earg,  anb  a  Keleafc 
tbereupon  biitbout  Confiberation  0?"  limiting  cf  anp  Slfce, 
fure  it  cannot  be  intenbeb  to  be  to  tbe  CJfe  of  tbe  lelTo?; 
fo?  tbe  berp  ertinguilbing  tbe  €ffate  of  tbe  lelfce  ig  a  goob 
Confiberation :  Xut  tbe  Cbief  %\\S^\tz  anb  be  botb  belb, 
tbat  if  tbere  toere  a  particular  fiJfe  limiteb  on  t(je  Keleafe, 
tbe  Ecft  tooulb  refult  back, 
Jubgment  aifirmeb. 


REMAIN- 


62] 


R,EMAINDERS. 


Thompron  'verfus  Leech.     Hill.  3  VV.  &  M. 


I 


13  ttn'0  Cafe  of  a  Deuifc  to  one  fo?  life,  Eemafntier    C  i.  ) 
•  to  ijie  firlt,  fccont)  ann  tfjicD  S)on6,  &c.  Kcmaiiitiec  5  s^ik.  |oo. 
to  unotijei*  in  Cnil,  Ecmaintici:  to  tfjc  ligijt  ^^tka  of  I  s^iVyX 

tl)C  3?'C\)ifO^  577- 

Holt  €♦  J.  ijelQ,  tfjnt  Uiljcre  tljetc  10  n  Cennnt  fo?  life, 
toitlj  a  contingent  Remainder,  ann  fitclj  STcnant  makesi  a 
iFeoffnient  in  Jfee  upon  ConDition;   if  tlje  Contingency 
tappcnsi  befo?e  tljc  ConCition  is  hioUn,  tljc  EcmainDet  iis 
fo?  eUec  ncarovcD,  becaufe  tijecc  muft  be  a  particulae  €ftate 
in  'Beinn:,  0?  a  p?cfent  Eigijt  of  Cntrp  iofjen  it  ijappens: 
Idut  in  Cafe  t&c  tenant  fo?  life  entctg  fo?  'B?eacij  of  t!)e 
Condition  bcfo?e  tlje  Contingency  fjappenjs,  tljcn  tlje  con-- 
tingent  EemainDec  i0  reuiiien  altn  map  uc(!«    $inD  U)f)erc  i  vcn.  505. 
tijcrc  igi  Cenant  lo?  life,  Uiitfj  a  contingent  KcuiainDet  to  1  Ro"  R^p. 
J.  S.  ann  tfjen  tlje  tenant  fo?  life  ig  tiilfeiferi,  ano  aftct  ^y,„,d  ,3^ 
tfjat  a  Defccntann  fiue  fcuxs  i0  caft;  nolo  in  tijio  Cafe  tijc  i  vcnt.'i^s.' 
contingent  EcmainDet  ifi  gone,  fo?  tfjere  ig  notljing  left  to  ^^^^-^n- 
fttppo?t  it,  tfje  Eigfjt  of  Cntcv  being  tiirneu  into  a  Rigljt 
of  asion*    CIjo'  bcfo?c  tlje  2:)cfcent,  Eigljt  of  €nn^  w 
fufficient* 

TSp  Holt  C.  3!*  3if  a  leafe  be  matie  to  A.  fc?  life,  Ee=  Pafch.  5  w. 
maintici:  to  ttje  rigl)t  \^m0  of  B.  tUS  ijs  a  gooB  Eeniainnei  ^  z^''- 
if  B.  Dieg  befo?e  A.  becaufc  of  tlje  particulae  €aate  to  fup-  ^      ^''" 
po?t  it :  'But  if  A.  ties  in  tije  life  of  B.  tfjc  Ecniainaer  is 
ijoio,  fo?  tfjere  ig  no  Perfon  to  tal^e  it,  ant  no  particiilau 
Cftatc  fo?  fnppo?ting  tlje  Kemainnee* 

Andrews  'uerfus  Stroud.     Trin.   5  Ann. 

EC  2.) 
Jeament  fo?  tbespano?  of  Bradfort  in  tlje  Coiintp  of  ATcrmcic*- 
Somerfetj  OU  tljC  Demife  of  S)ic  Francis  Windham ;  on  j'j^j "„  ^ ^^'cl,! 

a  €)pecial  hernia  tlje  Cafe  inag,  A.  toas  feifeu  in  lee,  a=  dcm^^htch 
mong  otljec  lanos,  of  tlje  lannss  in  Cluertion,  ann  be-  "^cr  d.d 
ing  fo  feifen  niD,  bp  leafe  ann  Eeleafe,  conuep  tlje  fame  in  adHgJdTo 

arife  by  the  Houfc  of  Lords,  ic  being  made  to  raile  Portions  for  younger  Children- 
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tljc  feat  1683.  to  Colonel  Stroud  ann  ijis  ^tits,  to  tlje  (Life 
of  Ijinifdf  nno  f)i;S  ©Llife  R.fo?  Life,  Ennaintitr  to  tijc  firff, 
25,  311,  4tf),  5ttj,  &c.  Sons  in  CTail ;  ann  fo?  Default  of 
fiiclj  3irue,  ann  in  Cafe  tJje  fain  A.  fljouin  nic,  0?  \Jt  ncan 
luitljout  Jlfue  ^aie  of  diss  QBonp  of  tijc  fain  R.  to  tic  fao?n, 
02  in  Ventre  fa  mere  at  tljc  Cimc  Of  iji0  Dcatfj,  ann  fljail 
iealje  one  0?  mo?e  EJaurjIjteriS  of  fiis  OiSonj',  on  tijc  OBonp  of 
tfje  fain  R.  IJCgOtten,  0?  in  Ventre  fa  mere  at  t!)C  €ime; 
tfjen  to  tlje  (Hfe  ann  "Bcljoof  of  tije  fain  Colonel  Stroud,  ann 
i)i0  €,recuto?0,  fo?  500  pear^,  to  taife  llJJo^tions  fo?  fjis 
fainDaugljtetsj*  Cljcp  finn  tfjat  tf\ttc  iaao  a  Ecniainner  ii- 
uiiten  to  tlje  ^nminiltrato?  of  tijc  ILelfo?  of  tijc  paintiff, 
ann  tfjat  A.  Ijan  :jirue  ttuo  €)on6,  b.  ann  C.  ann  tijat  B. 
nien  in  tIjc  life  of  ijid  f  atfjcr  tuitljout  JITur,  tfjen  tije  la-- 
t!jet:  nien,  tljcn  C.  nien  luitljout  Jffue,  tijen  R.  tlje  feme 
nie0;  ^ic  Francis  Windham  enters,  ann  ncmifee  to  tf)e 
Plaintiff,  on  luljom  tlje  Dcfennant  enters  as  eS.recnto?  to 
Colonel  Stroud;  &  fi,  &c.  ji3otu  tljc  folc  £nucfticn  tDa0, 
OLUjetljer  tl;is  Cetm  fljouin  noU)  begin  ^  ann  tije  Court 
feem'n  p?ettp  clear,  tljat  tfjis  Cerm  teas  to  begin  upon 
Connition  p?eccnent,  viz.  upon  tlje  Deatlj  of  A.  un'tljoutJlTuc 

^alC  liUing,  0?  in  Ventre  fa  mere  on  tfiC  OBon?  Of  tlje  OClife 

at  tlje  Cimc  of  Ijiis  Ocatft;  ann  tljat  in  ag  nuiclj  a^  A.  i^an 
n  €)on  at  tljc'Cime  of  lji0  Dcatlj,  tlje  Cerm  couin  not  tljeii 
commence  -,  ann  tU  mota^  no  ijerj>  clearl|>  fljeU),  tljat  tljerc 
U)a0  a  Contingencj)  tljat  mas  to  happen ;  otl}ertoife  tljat 
Cerm  couin  nener  commence;  ann  tljo'  tljere  is  a  great 
2:)eal  of  Cquitp  fo?  tljc  Daugljters  to  recouer  tljeir  'pop 
tiom,  pet  tljefe  223o?n0  are  fo  clear  ann  efp?efi5,  tljat  tijcre 
is  no  Eoom  fo?  a  ConftruSion  in  tljeir  JFaiiour ;  but  (}0U)= 
etjcr,  if  tljep  on  tlje  otljer  g^ine  Ijatje  a  ^inn  to  arffuc  it 
again,  toe  toill  not  nenp  to  Ijear  tljem,  but  toe  ^cili  ?jarni)> 
tielai)  ffifiinff  our  lunptent  tljis  Cerm,  tftat  tlje  plaintiff 
map  Ijatie  PofTeffion:  Clje  Cafe  of  Goodier  ann  Clerk, 
I  Lev.  23.  uias  citen  -,  ann 

Holt  €.  %  fain,  tljat  Cafe  is  ill  reponen  t&crc,  ann  tljat 
tljc  Cafe  is  tljus  in  Ijis  Botes:  Cljere  ttjas  a  tcafc  fo? 
500  pears  mane,  fo?  raifino;  of  Po?tions  fo?  Dauffljtcrs, 
to  begin  after  tl)e  Deatlj  of  O^aron  ann  jfcmc  toit&out  Iffue 
a9ale  -,  ann  tljen  bp  anotljer  Deen  an  Cffate  in  fpecial  Call 
^alc  toas  ginen  to  OBaron  ann  feme,  ann  botlj  tljefe  fepa- 
rate  Decns  tuerc  mane  by  tlje  fame  Perfon  5  ann  tOere  tuerc 
tluo  p?incipal  €iuetlions :  f  irlf,  Mfljetljer  tl)is  €erm  be 
goon  in  Point  of  Creation ;  ann  tljc  Court  Ijein  it  goon, 
ann  particularlp  Windham  ann  Twifden  J  u>&icl)  3!  cannot 
I  -  agree 
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agtce  unto :  Cfjc  ftconO  Clticlfion  toajj,  m\)zt\]zt  t\jt  fame 
tuajs  barrcD  fap  a  Ecco\)crp  fuffcicn  bp  tljc  'Ceiiantis  in  Cail; 
anti  tefoluctJ  iinaninioufip,  tljnt  it  Uiajj  not,  being  ctcatcn 
bp  anotbcc  Dcen  p^cceucnt  to  tbc  O^ntail,  anu  not  nm- 
tant  upon  it  -,  it  tuas  alfo  agrccD,  as  Levinz  ijais  it,  if  tljc 
Jffuc  oic  luitljout  JlTitc,  tlje  Cerm  fljouID  begin  ^  but  tijcfc 
m^M  fite  not  tljcre  rcfttainco  to  anp  €imc,  as  tfjep  ate 
in  tljis  Cafe* 

Powell  3'*  agreed  tljc  Cafe  of  Goodier  anil  Clerk,  tof)ic& 

%z  remembers  tnell,  becaufc  'tinas  remarhabie,  tijat  a  €e= 
ttant  in  Cail  couio  not  bar  Cftates  luljici)  mere  to  begin 
after  tbc  Jntail  enbcu,  iuljicO  bias  tfjougbt  berp  mifcbie^ 
Mam-,  foj  bp  tijat  ^^enns  a  Cenant  \\\  tlail  migljt  beccibe 
a  Ipurcljafo?,  toljiclj  3i  fljouib  boubt  of;  but  31  fljoulb  tafee 
tbe  leafe  tljerc  to  be  goob  in  point  of  Creation ;  anb  fa 
tbc  Court  tijere  Ijelb  it* 

93i»  Eyre  ijelb,  €bat  tljis  Eemainbcr,  toberebp  tbc  teifo? 
of  tljc  paintiff  claimcb,  luas  alfo  contingent,  becaufc  it 
x^i-^  bepenb  upon  tljc  Ccrm  fo?  fears,  luljiclj  bias  contin^ 
gent;  but  tljc  Court  contra;  foi  'tis  no  mo2c  tljan  if  3!  make 
a  If afc  foj  life  to  B.  Eemainbcr  fo?  Shears  \\\  Contingent 
cp,  Eemainbcr  obcr^  Cenant  fo?  Life  bies  bcfojc  tbe  Con-- 
tingencp  bnppcns,  furclp  tlje  Eemainbcr  obcr  iball  take, 
'tis  a  Cbing  bone  cbcrp  Dap  in  all  Siettlcmcnts  -,  fo  tbep 
tuoulb  not  fuffer  tbat  lj5oint  to  be  argucb,  anb  belb  tbe 
otber  point  to  be  p?ettp  clear,  lubicb  bias  fpokc  unto  tbe  \ 
laft  €ime  tbcp  gabc  Jubgment  -,  fo?  tbc  Plaintiff  recobet'a 

on  tbc  fittt  Point  in  Dome  procerum,  Mcrcurii,  5  Feb. 
lyod. 

Remittitur,     ^ibe  Abatement. 


RENT-CHARGE. 

Hannam  ^jerfm  Redman.     Mich.  9  W.  j. 

WOere  lanbs  are  cbargeb  hiitb  a  Eent-cbarge,  3  saik.  109, 
anb  tbc  ©umer  makes  a  jLcafc  tbcreof,  bp 
tubicb  be  cobenants  toitb  tbc  Lelfee  to  fabe  bim 
barmlcfs,  &c.   .^f  afterbiarbs  tbe  lelTee  paps 
tbe  Eent  to  tbc  €»|antee  of  tbe  Ecnt-cbnrge,  boluntariip 
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ann  toftrjout  ComptUfian,  fuclj  Payment  i$  in  W  otoit 
CHroiiff,  anD  Ije  muft  pap  ft  ajyain  to  t^c  JLelTo? :  Xut  iit 
Cafe  tljz  LefTcc  is3  Biataincti  fo?  t()c  Eent^cljarffe,  ann  6ifi 
^0050  are  tSeteupou  taken,  tlji^  10  a  OB^eacfj  of  tlje  Coiie-- 
nant  cntercn  into  by  tlje  Leffo?,  anD  'tig  not  before ;  anO 
i)ecc  tijc  JLeflfce  muft  fljeto  fjoto  Ije  tuas  compelleD  to  pap  tije 
Ecnt,  net  allcflge  genetallp  W  btin^  obliffeu  to  no  it*  Per 
}lokC*3I» 


REPLEVIN. 

Moor  ^erfas  Watts.      Mich.  12  W.  5. 


(  I. )    r  I  'y\j?<£'  DcfenHant  beino:  in  CuftoUp  h^  Virtue  of  n 

z  Sslk.  jSi,         I  Capias  in  Withernam,  upon  a  Homine  Replegian- 

^^^'  X        ^°'  tDljercin  an  31nquifition  by  tije  €)&eriff  founn 

tlje  Partp  toag  eloigned,  &c.  l|?e  b^oug^t  an  Ha- 
beas Corpus,  anD  niobcD  to  be  bailee* 

Holt  C»  %    a  Homine  Replegiando  HoeiS  not  Differ  frOUt 

a  common  Replevin  de  Averiis ;  anD  in  Keplebin,  after  an 

Elongata  anD  Withernam,  if  t&e  DefenDant  pleaDjS  Non  ce- 

pit,  bt  Itjall  f)aue  fjis  Cattle  again,  anD  eben  a  Capias  in 
Withernam  againfl  tl)e  Plaintiff  fo?  tbem:  %>o  it  i0  if  tlje 
DefenDant  claims  a  pjopertp;  fo?  fince  tlje  Cahing  0? 
p^opertp  i$  in  Ciueftion,  tlje  ILaftj  Deemis  it  reafonable  tljnt 
tfjc  DefenDant  fljoulD  Ijabe  Ijijs  (^ooD0  again  During  tlje 

Jieg.  -9.        Difpute :  9nD  by  tbe  fame  Eeafon  in  a  Homine  Replegiando 
F  n'b''74   ^^^  DefenDant,  upon  picaDing  Non  Cepit,  fljall  be  refto?eD 
s'sh'ow.  zis.  to  big  libertp ;  anD  tbe  Withernam  i^  no  Cmntion,  fo^ 
tbat  cannot  be  befo?e  JuDgment. 

3t  toafi  refolUeD  in  tljiss  Cafe,  tljat  in  a  Keplebin  tlje  S)' 
tiginal  gibes  no  Dap,  fo?  tbat  i0  Viconteil ;  anD  fo  i0  tlje 
Alias,  but  tbe  Pluries  i0  returnable  Ijere ;  anD  tljo'  tljere  be 
no  ^ummonis  no?  attacbment  in  tbe  2iiUrit,  pet  tbe  D:ip  cf 
tbe  Eeturn  i0  a  Dap  to  tbe  parties  to  appear,  anD  tbe  (£n-- 

trp  is,   tbat  tbe  DefenDant  attachiatus  eft  ad  refpondcnd.  de 

placito  quare  cepit,  &c.  ^uD  bittuallp  anD  in  Confecjuence 
of  lain  it  is  fo,  altbo'  in  ^rutb  tbere  teas  not  affuallp  an 
^ttacljmentj  fje  being  bouuD  to  appear  upon  tl)e  peril  of 

I     .  Wither- 
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Withernam :  auD  tfjo'  t^e  Plaintiff  bz  abfeitt,  !je  map  mahe 
an  atto?  ncj),  &c. 

Crofs  ^jerjus  BiKon.     Hill.  1  Ann. 

IB  KeplcDin  fo?  tafeing  t&e  jpJIaintiff'iS  i^arc  in  a  crttain     (2) 
mm,  cnllcu  tijc  llAino'0  !|)iB!)toap;  tlje  Defendant  ac=  JJf.^f" 
JtnotoietiffeiQi  tf)C  Caking  Damagc-fcfant,  in  a  certain  J^Iacc 
caHcn  tbe  €;ucen'0  I^iffljtuaj),  ajj  Ooailiff  to  tfje  !Lo?r>  I-. 
aWt  ifrccljoHi  tljc  piacc  tofjctc  10,  ann  tcaiiccfcg  tijat  &e 
took  tlje  fniti  ®are  in  tlje  Place  calleD,  &c. 

Holt  €♦  31*   €l)c  Defendant  i0  botl)  aao?  anti  Defennant 
in  a  Eepleuin ;  as  Dcfentantj  ije  map  abate  tije  piain- 
tiff'0  mtit,  anO  tijat  toouID  be  iwin  fb?  (jim  to  Do,  if  Jje 
conio  not  Ijauc  a  Keturn,  tfjctefoje  Ije  mnft  p?oceeD  from 
Iji0  pica  in  abatement  to  make  Connfance^  fo?  Iji0  aaion  ,  Roii.Abr. 
beino;  a  Claim  of  Eiiyljt  to  Diarain,  be  ongljt  to  mafee  Ci-  ^^'■ 
tic  to  it  againf!  tije  Plaintiff  in  Ecplcuin,  tobo  ciaim0  p^o-  "vem.'A?. 
pcrtp  in  tbe  Diffrcf0 :  J^et  tbi0  Knie  fljouin  be  erplaincU,  3  cro.  896 
viz.  3f  tbe  Defendant  in  tbc  Ecplebin  claim  p?opertp  in  bim-  \  g^-  V^l' 
felf,  tben  be  fljall  babe  Eeturn  toitbont  Connfance,  becanfe  3  uo6\is. 
J)i0  pica  Dcttrop0  tbe  plaintir0  €itle :  anD  if  be  lap0 
piopcrtp  in  a  S)tranger,  anu  make  no  Connfance,  if  tbat 
fatter  be  atimitteb  bp  tbe  Plaintiff,  tbere  (ball  be  a  Ee= 
tnrn  toitbont  anp  Connfance,  fo?  in  tbat  Cafe,  bp  tbe  aomit- 
tance,  tbe  plaintiff '0  p?opertp  10  Deffrop'D:   '^ut  in  all 
piea0  tbat  no  not  fljetu  tbe  Piopertp  ont  of  tbe  plaintiff,  a 
Connfance  mnlt  be  mane,  anU  tbe  piea  i0  uibat  onlp  is 
anftoerable,  ann  not  tbe  Connfance;  fo|  to  trauerfc  tbat 
taoum  be  a  Difcontinnance*    anD  bere,  if  tbe  Defennant 
in  Replevin  toill  take  aobantaffc  of  a  Variance  in  tbe 
place  tubcre  tbc  tiakinn;  i0  lain,  from  tbat  iit  VJbicb  ceallp 
it  tna0,  be  mnft  pleati  it  in  abatement;  aim  bcffin  eitber 

Petit  Judicium  de  Brevi,   vel  de  Nart',   bCCanfC  \)Z  fap0  tbC 

Cattle  toere  taken  in  fucb  a  place;  abfque  hoc,  tbat  tbep 
tnerc  taken  in  tbe  place  in  tbe  Declaration :   Cben  be 

COme0,  Et  pro  Retorn.  habendd  DiftinSlp  fap0,  be  aboUJ0  tbC 

Cakinn:  in  tbe  Place  mentioned  in  tbe  Jntmccnient  of  W 
Ctauecfe,  Daman:e=fefant,  0?  fo?  Eent,  &c.  Co  tobicb  no  i  Lev.  2jf.' 
anftDcr  fljouin  be  jjiben,  bnt  all  i0  to  ncpenti  on  tbe  piea  ;  l^"\l°- 
in  abatement;  ann  it  10  a  proper  Conclnfion  in  Eeplebin  to  Raim.'iyo. 

fap,  Unde  petit  judicium  &  Return.  Averior.  tuitbont  fapinff  lyCar.z.  c? 

aiip  Cbinjr  of  DamaB;c0,  fo?  tbep  are  gibcn  bp  tbe  ©tatutc* 

R  E  S  C  U  Ei 
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Wilfon  ^erfns  Gary.     Trin.  5  Ann. 

( I.  )  TTB  Cafe  aryafnft  tijc  Dcfcntiant  fo?  a  Kcfcousi  on  mefnc 
Mod.  Cafes  I  p?occf05  (t  appeateo  fap  tlje€i)fncncf,  tfjnt  tf)c  IBai^ 
Iiff  ffoon  at  t^e  g)trm^€)ooi,  aim  fent  Iji0  loHotucr 
up  tlj?cc  li)afi-  of  @tair0  fii  a  BiTijuifcti  l|?aliit,  U)rt{j 
tlje  Mlarrant,  lufjo  laiD  pnwos  on  tIjc  js^ifoner,  nno  tolti 
|)im  tijat  Ije  arrcftcn  Ijim ;  but  tlje  )p?ifonf c,  toitlj  tfje  af^ 
fiffance  of  fomc  czaomcn,  jyot  from  t&e  jfoHotoer,  anD  ran 
Uotun  to  tlje  firft  jrloo?;  anD  tlje  Dcfenoant  Uiljo  Uias  ticloto 
in  lji0  ©Ijop  Ijeacfng  a  JQoife,  tan  up  before  tIjc  OSaiKff, 
anti  put  tlje  ip?ifancc  into  a  EoiJm,  tljcn  locfeen  tfjc  2^002 
ant  luoulti  not  fuffcc  tljc  TBailiff  to  enter  tljcrein. 

Holt  C*  :j.  3  ^oubt  mbctljet  tljis  luas  a  goon  Slrreff, 

it  being  bp  tlje  ISailifF'^  ^crbant  02  Jfollotuer,  anti  not  in 

1  Lcv^aH.    tljc  p?efcncc  of  tlje  'Bailiff  Ijimfelf;   but  IjoUicbcr,   tlje 

Moor /li.    13laintiff  mud  p?obe  Ijig  o^ijjinal  Caufe  of  aaion ;  ann  tljcn 

cro.jac.345.  t&e  CSOrit  anU  iKtlaruant,  bj»  p^oUucino:  ftoo?n  Copic0  of 

Yeiv.51.      jijgjj^^  eraminctJ  to  be  true;  anD  Ije  muft  fljeto  tlje  sr^annec 

of  tlje  Slrreff,  tljat  it  map  appear  to  be  legal;  fo?  otljerluife 

tl)ere  can  be  no  Eefcou0 ;  anD  in  point  of  DantaD:e0,  Ije 

nuift  alfo  p?obe  tbc  lof0  of  lji0  Debt,  tljat  tlje  p?ifoner  be* 

came  Jnfoiuent,  0?  coulD  not  be  IjaD :  i^nD  Ije  faio,  in  Cafe 

of  lRefcou0  pou  fljall  Ijaiie  no  labour,  bccaufe  ixuiltp  of  a 

Oiolence  apinft  tljc  P?ocef0  of  tlje  ILatU;   fo  tljat  'ti0  not 

Jihe  tlje  Cafe  of  a  ncgliffent  ^fcape*     Clje  Chief  juftice 

cljarjjeD  tbe  3mv  jyenerallp,  tnljo  founD  fo?  tbe  piauitiff; 

but  ije  o?DereD  ttft  Poftea  to  be  ffapeD  'till  ije  marltcD  it* 

Anonymus.     Hill.  3  Ann. 

(2.)  T  Tl^C>B  afliDabit  of  a  Eefcuc,  an  attachment  lua0 
Mod'cifcs  ^-^  p?apeD  againft  tlje  Kefcuer0;  anD  tl)i0  toa0  upon 
141.  mean  p?ocef0,  but  DenieD* 

Holt  c>  %   Cbc  Eefcue  mud  be  returncD  upon  tbc  Wxit^ 

anD  tbc  amotion  anD  attacbmcnt  fouuDcD  on  tljat ;  but  it  i0 

neber  tbe  Courfe  to  grant  it  in  tlji0  Cafe  upon  afliDabit0. 

InDecD  on  a  Ulxit  of  execution,  tDc  S)ljer!ff  cannot  re. 

I  turn 
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turn  a  Ecfcue,  nun  tljcrc fo?e  tfjc  Court  can  tljcrc  {)atje  no  ^  lcV'  4^. 
otijct  (^?ounr)  fo?  an  ^ttacfjmcnt  but  an  ^ftinabit,  ano  ougijt  J,.'""  ^" 
to  be  contcntcD  tfjcretoitb:  OSut  fjerc  a  Effcuc  niigfjt  be  ^cro.  jSp. 
rcturneti,  tobicf)  is  fatter  of  Ecco^n,  anQ  ccnfcqucntip  a  fj^unt'.'jo, 
better  C^otiDe  fljouIO  be  giucn  to  tlje  Court, 

^ic  Samuel  Aitry  faiD,  it  ioasi  tljc  conftaut  p?asfce  upon 
tbe  Return  of  a  Ecfcue,  to  fet  four  il^obles  line  upon  eacfj 
£)ffenoer. 

^ZZ  Leafcs. 
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Anonymus.     Pafch.  4  Ann. 

WCpere  tfje  paintiff  Ijas  Crccution,  anti  tfjc  ^a=  ^Saik.  jss, 
nep  is  leDien  anti  paiD,  anD  Juugment  10  after=  146,' 698.' 
toarUsS  re^erfetJ  -,  becaufe  it  appears  on  tbc  Ee-  cro,  cnr, 
coin  tljat  tf)e  £53onej)  10  pain,  m  ^utty  HjaU  5^^- 
fjaije  Ecffitution  toitljout  a  Scire  facias  i  but  toijerc  it  toajs 
le\)icD,  but  not  pain,  tbere  mufl  be  a  Scire  facias,  fuffgeHino: 
tlje  fatter  of  Jfaff>    OSut  toberc  3fu5o;inent  10  fet  afine  af» 
tec  Crccution,  fo?  Jrren;ularitp,  tljerc  neen^  no  Scire  facias 
fo?  Ecftitution,  but  an  attacljnient  upon  tbe  Eule  fo?  Com 
tempt,  if  tljerc  be  not  a  Ecftitution*    Per  Holt  C*  31, 
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Ca®€;  ann  neclareg,  ttjat  tlje  plaintiff  (!oo9 Cam  .  C «  ) 
nitiate  to  be  a  Member  of  parliament  fo?  tlje05o--  Jafduiy  ** 
rou0l)  of  B.    a  2Brit  Uja0  nireaen  to  tbe  ^aj>o?  chofen  to 
ann  Taurgeffeg  of  tlje  faio  'Bo^ougfj,  to  return  tuio  {-^^l],]  ^'"■* 
'Burgeffesi  to  ferbe  in  parliament,  ann  tljat  Ije  falflp  ann  was  not 're 

turned  by 
the  Sheriff,  but  another  was ;  and  on  Petition,    the   other  waj  adjudged  well  chofe  by  the 
Commons,  and  the  Return  amended  ;  and  yet  it  was  adjudged  he  could  bring  no  A^ion,  be- 
caufe it  appeared  on  a  Record  he  was  returned*    Salk.    $04, 

7  X  mali= 
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maKcfottflp  tin  muvn  one  A.  tl)auff!)  t|)C  Plaintiff  \m  httn 
tiu!j»  cljofen,  to  Diss  ^Damage  lool.  ann  on  Bot  <55uiltj» 
pleanen,  aitO  aietDia  fo?  tlje  plaintiff,  it  toa0  nroijrti  bi> 
Foftefcue,  tl&at  tW  ^sion  DiD  not  lie;  ficft,  bccaufc  it  Ina^ 
a  neto  aaion,  of  toljiclj  toe  neuec  ftenro*  4  Inft.  17.  i  inih' 
Sea.  108.  3If  ©ffcnces  in  Parliament  tuece  pnnifljablc  elfe- 
toljcce,  tne  fljouiti  Oeac  tljetcof  befoie  note :  djiis  i0  a  par- 
Jiamentarp  EiffOt,  anli  fljoulO  be  a  parliamentarp  IRemetip, 
a-s  a  Common  Intu  Eijjljt  fljoulB  !jaue  a  Common  Intu  Ee- 
metp*  '®:f)e  Eeafon  of  affions  on  tlje  Cafe  fo?  faife  Clec- 
tion0  10,  tljat  otijettoife  a  ^an  migljt  icfe  an  Office  of  p^o= 
fit  toitfjout  anj)  Eemetip,  fo?  poii  coiiID  not  aijee  ngninft  a 
iBeco?ti,  ann  t^eEeco?ti  i0  tf)e  Eeturn:  T>ut  tW  is  no 
Suffice  of  Profit,  foi  i^nigljt  of  tlje  <SIjire  in  oiu  Saxon  i0  no 
mo?c  tijan  @)erliant  of  tije  ©Ijice,  nnn  fo  tfjc  ^embrr0  are 
in  tijeir  Jnftitution  but  gicrDants  of  tljeir  Eep?cfentatibc0; 

fo  it  10  damnum  fine  injuria.     'BeritlC0,  tlji0  Saion  10  at  tije 

Common  laU),  U)ljerea0  it  fljoulo  be  b?ou0()t,  if  at  all,  on 
tlje  €)tat  23  H.  6.  cap.  1 5.  fo  10  Hob.  78.  Cfjen  tlje  Defcn< 
Uant  10  a  •Seruant  of  tlje  lJ)oufe  of  Commcn0,  ano  tlji0  10 
a  fatter  tljat  i0  to  be  tieterminen  tljere*  €be  Ji)oufe  of 
Common0  map  fenn  fo?  tl)i0  ^apo?,  anD  map  puniflj  bim 
a0  tbep  tljink  fit,  anti  tlje  |)oufc  of  Common0  map  anb  ijabe 
giben  Coft0  in  fucb  Cafe :  9  w.  3.  tbere  toa0  fnclj  an  asion 
b?otio;bt,  2  Sid.  168.  btit  ittDa0  not  atijutio;eii,  videLutw.ss. 
Cben  be  fain,  tbat  no  ^an  ibaii  be  tiuice  puniibeD  fo?  one 
Crime,  anb  bere  tbi0  fatter  U3a0  tricb  anb  bearb  in  par= 
liament  5  tlje  plaintiff  W  W  "Seat  in  parliament,  anti 
tberefo?c  it  (ball  not  nolo  be  b?ou0bt  to  an  AUud  examen, 
becaufe  tberebp  3]«ri0biaion0  map  claflj,  anb  tbe  3furp  ano 
tbe  ll3oufe  of  Common0,  bibo  babe  bifferent  p?ocef0  fo? 
finbinff  out  tbe  Crtitb,  map  be  of  bifferent  €)pinion0 ;  ann 
tbe  3lurp  arc  not  to  be  effoppeb  by  a  ©ote  of  tbe  lS)oufe  of 
Common0 :  anb  3!  tbinfe  tbere  10  no  Eemebp,  imlef0  poir 
ijab  b?ousbt  an  aaion  on  tbe  statute  of  23  h.  6.  cap.  15. 
anb  31  tbinfe,  a0  tbi0  Cafe  i0,  pou  conlb  babe  no  aaion  at 
all,  fo?  tbere  i0  no  falfe  Eeturn  at  all,  becaufe  tbe  Eetiirn 
ft)a0  amcnbeb  by  tbe  pmiz  of  Conimon0 :  ^0  tbat  nob)  up= 
on  tbe  tobole  fatter,  tlje  plaintiff  b)a0  returneb  ab  initio. 

Eyre  foi  tbe  Plaintiff  p?apeb  3Iub5ment;  anb  faib,  €be 
Statute  of  H.  (5.  m^  abfolute,  anb  tljat  100 1,  luijicb  m& 
tben  giben  fo?  a  falfe  Eetiirn,  iua0  mo?e  balunble  tban 
500 1.  10  nob),  anb  tberefo?e  tbe  Eemebp,  tnbicb  iua0tben 
tbougbt  fufficient,  tootilb  notn  bear  no  p?opo?tion  to  tbe 
3[niurp  bone ;  tl)i0  bja0  an  3n|iirp  anb  a  Damage  j  fo?  our 
2  p?ofc^ 
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pjofecution  in  tlje  ^oufc  of  Commono  tua0  a  Danmsc,  nun 
tlje  ^oiife  of  CommoiifJ  iji'oc^  u$  m  ^anuQe^,  3nD  tijis 
(6  no  fuel)  ncttj  Cfjing  -,  bcfiScs,  ff  it  toece,  tlje  Sitatutc  of 
AV.  2.  cap.  24.  p2oiiitie0  iictu  Ecmet!ic0  fo?  netn  Cafes,  be- 
caufc  nciu  Cafes  mtt  fcjcfccn.  asions  fo?  no  Eetucns  are 
fitqucnt  in  out:  113ooUS,  anti  asions  foj  falfc  Ecturns  arc 
Uiitijiu  tlje  fame  Eeafon.  Cljen  tljere  arc  (Kfajjcs  sue  t(^ 
f©embcrs  of  parliament,  lu&iclj  is  an  Jnjurp  to  Dep?i\jc  tOe 
Iplaintiff  of,  nnn  alfo  Damajje*  QnD  if  tljere  inas  no  Pio^ 
fit,  if  a  falfc  Eeturn  teas  mane  of  an  aiDerman,  toljo  Ijao 
no  P?ofit,  vet  an  9aion  UioulD  lie*  '€fiti\  as  to  pour  hcinix 
a  ^erbant  to  tljc  l^oufc  of  Commons,  tljat  mnfers  notljinff 
fo|  pou,  becaufc  tlje  rpoufc  of  Commons  map  fenn  fo?  an? 
JPcrfon  tljcp  luilK  Cljc  Courts  of  lato  00  eberp  Dap  De-- 
tcrminc  tlje  p^iuilcijes  of  ^<^embers  of  Parliament;  fo  is 
Moor  75.  tljat  Jurisoiftiosis  fljouin  not  clafl);  fo?  tlje  Ec= 
folution  of  tljc  {|)oufc  of  Commons  is  binoino:,  anti  fljall 
concluoc  a  ffoon  Jurp,  ann  it  i$  bp  tljat  fo?  ener  fcttlcD* 
anD  furtljer  Ijc  fain,  tijouglj  tlje  ^Statute  H.  6.  Ijan  eiucn  a 
Eemcnp,  pet  it  noes  not  folloto  from  tljrnce,  tljat  tljere 
tuas  no  Eemenp  at  Laiu  befo?e*  Tut  as  to  tlje  ©bjeaion, 
tljat  no  falfe  Eeturn  is  mane,  becaufc  tlje  Eeturn  i$  a« 
tticnncn,  ann  tljc  plaintiff  is  a  fittino;  c^cmber,  tljat  mafecjS 
notljing  in  tljis  Cafe,  fo?  m  neclare  of  a  falfc  Eeturn,  anD 
tljere  i^  notljinff  on  tljis  Ecco?n  affainft  it* 

Holt  C.  3I>  3ft  is  luell  none  of  tbe  g»ljeriff,  #apo?,  oi 
otljer  Officer,  toljen  fit  Ijas  a  p?obablc  Caufc  to  noiibt,  to 
make  a  noublc  Eeturn,  but  tu&en  Ije  noes  it  maliciouflp, 

tljen  it  is  ban  -,  ann  in  tlje  Cafe  of  Soames  ann  Barnardifton, 

tfiere  toas  no  95alicc*  €)Uppofe  a  Eeturn  loas  amennen, 
pet  iDljetljer  fufficient  Caufc  nin  not  remain  to  p?obc  a  falfc 
Eeturn  ^ 

Powell  j»  die  anjungen  in  c.  b.  tljat  fucij  ^3ions  nin  not 
lie,  bcfo?c  tljc  fame  luas  neterminen  in  parliament;  but 
lue  fain  notljing  in  Cafe  it  loas  firff  neterminen  in  Parlia= 
ment*  TSut  3  no  not  tbink  a  Slurp  fljouin  be  bounn  bp  tljc 
<Hote  of  tlje  parliament*  31f  an  Officer  maUes  a  falfc  o? 
noublc  Eeturn,  luitljout  anp  p?obablc  Caufc,  an  Siaion  luill 
lie* 

Holt  C*  J.  If  a  ^an  be  put  to  unnccclfarp  C^arps  ann 
Cons,  an  asion  tuiU  lie*    Adjomatur. 
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Kendall  ^erfus  John.     Hill.  5  Ann. 

(2.)  np|J)3I@  Cafe  tnasj  tW  "S^^V  arcueti  bj)  Broderick  in  ar- 
X  reft  of  3]uiio:ntentt  C&ere  l)aj3  been  fa  muclj  faiD  al= 
ceaDp  30  to  t&e  aaion  itfelf,  tfjat  31  toill  not  take  up  tlje 
Cime  of  tlje  Court,  but  )si\\\  faj»  fometljiniy  loljiclj  3  tljinU 
Ijas  not  been  muclj  fpoken  to,  ann  tljat  is,  to  fljeiu  tljat  na 
aaion  coum  lie  at  tlje  Common  lato  in  tW  Cafe,  fo?  tfje 
Plaintiff  Ijan  no  lofjsi,  if  Ije  ban  not  been  returneo,  anc  fo 

damnum  iine  injuria,-  fo?  tbe  ^etfou  UjIjo  i0  retUtneO  tO  fcCDC 

in  parliament,  if  Ije  be  boneft,  can  mal^e  no  profit  of  it, 
fo?  it  i0  onlp  a  %txMitz  an?  a  Crouble^  fo?  be  i^,  a0  ap= 
pearjs  bp  tbe  ©Urit,  to  aflift  tbe  Clueen  \\\  confulting  about 
tbe  COelfare  of  tbe  t^inffbom,  tbcrefo?e  it  ig  plain,  be  can^ 
not  fa»  tbere  is  anp  particular  Damage  bone  to  bim,  fo?  !jc 
coulb  babe  no  particular  OBenefit  bp  it;  ann  tbere  is  no 
^an  but  tooulb,  in  p?efumption  of  laiu,  be  ercufeb  from 
it ;  fo?  fittinff  anb  attenbing  tbe  C^oufe  t»as  counteb  a  OBur-- 
ten,  anb  tbat  is  tbe  Eeafon  of  tbe  p?iuileffcs,  becaufc  tbej? 
ttegleff  tbeir  ob)n  fo?  tbe  publicfe  Xufinefs ;  anb  from  tbence 
is  tbe  common  £Bo?D,  tbat  fucb  a  ^an  is  cbofen  to  ferbe 
in  parliament ;  anb  bp  tbe  statute  5  R-  2.  cap.  4.  if  n 
Member  bias  fummoneb  to  ferbe  in  parliament,  and  did  not 

come,  he  was  by  that  A6t  to  be  amerced;  fo  tbat  it  toaS  tti' 

feoneb  no  p?ofit  to  anp  Member,  but  a  pain ;  tbe  Cafe  of 

tbe  ILo?bS  Sturton  anb  Mordant,  Moor  778.  Noy  102.  tDljCCe 

tbcp  lucre  fineb  in  tbe  S)tar-€bambec  fo?  not  appearinff  in 
parliament,  acco?binff  to  tbe  J^ing's  Wx%  IbebJS  tbat 
tbere  bias  no  P?ofit,  onlp  €)erbice  anb  attenbance,  in  being 
a  Member  of  eitbet  ^oufe^  vide  a  Cafe  Noy  104.  uiljere  a 
Perfon  toas  fineb  fo?  p?aaifinff  to  be  unbulp  eleacb,  but  no 
aaion  on  tbe  Cafe  toas  b?ouffbt  bp  tbe  Part?  rjriebeb,  be= 
caufe,  as  31  talte  it,  b^  fuffereb  no  Damage ;  anb  tbe  ^mtn 
anb  tbe  Publich  babe  an  3ntereft  tberein,  anb  fuffcr  tberebp, 
anb  no  0500})  elfe,  fo  it  is  a  popular  Siaion*  'Befibes,  all 
tbe  €>tatutes,  viz.  5  R.  3. 5.  6  H.  6. 4.  8  H.  6.  i.  mabe  to 
p?ebent  unbue  Cleftions,  ^^i  not  fo  mucb  as  infinuate  tbat 
Vdt  Perfon,  tubo  loft  bis  Cleaion  bp  an  unbue  Eeturn,  ban 
anp  Damage  tberebp;  but  tbe  S)tat«  23  H.  6.  cap.  1 5.  gibesi 
to  tbe  Perfon  babo  is  bulp  eleacb,  anb  not  returneb,  an 
aaion  on  tbe  €)tatute,  toberein  tbe  ®beriff,  \x))^fy  tball  make 
fucb  an  unbue  Eeturn,  fljall  fo?feit  tberein  i©ol.  anb  tbe 
beab  Officer  of  a  Co?po?ation  40 1.  tbis  ^aion  to  be  b?ousbt 
2  tuitbin 
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toitijin  nine  ^ontljjs  aftet*  tlje  'Beffinning  of  tlje  parlia= 
mcnt*  CI)i5j  38  fccm0  to  loofe  upon  tlje  J^erfon  tulp  deftcn 
nnn  rctiinien,  to  be  ijiieijeti,  pet  bp  tlje  Coucfe  of  tlje  toi- 
mec  aas  of  Parliament,  H)!)tc()  3!  citeD  before,  ann  alfo  ftom 
tlje  515ature  of  tljc  CJjinD:,  toe  ali  fenoto  lietp  toeU  tljat  Ijc 
fuffecgi  no  Damage  tfjerebP;  fo  tljat  no  aaion  upon  tlje  €afc 
lie0  at  tl)e  Common  Lato  fo?  it^  tlje  @tat»  7  &  8  w.  3.  cap. 
25.  tioe0  Qi'Ht  Eemeup  to  tlje  pact?  gtietieo,  but  tljen  tljc 
Slnftoet  to  t&e  otljec  Statute  of  23  H.  6.  15.  anftueu^  tljigs 
nifo ;  fo?  tljefc  m&  Do  not  altcc  tlje  I3ature  of  tlje  Eljinj};, 
onlp  inflia  a  gccateu  anti  anotljer  ^o|t  of  yJunifljment  foi 
tlje  fame  ©ffence. 

cp?.  King  fo?  tfje  Plaintiff:  3lf  t6i0  aaion  tioeg  not  lie 
at  tljc  Common  lato,  j)et  31  take  it,  tljat  tljig  fljaU  be  in-- 
tencco  bp  tlje  Court  to  be  an  aaion  upon  tlje  statute  of 

H.  6.  tljbufflj  toe  Ijnbe   not    COnClUUeH  contra  formam  Star. 

fo?  toljeneticc  no  ^aion  lie^  at  tlje  Common  lato,  but  an 
aaion  10  r^i'ozn  tv  an  $ia  of  parliament,  toljiclj  is  a  gene- 
ral lato,  ann  of  toljtcb  tbe  3utige0  are  to  taUe  Boticeex 
officio,  tljcrc  if  ?cu  b?ino;  pourfelf  toitljin  tlje  Defcription  of 
tlje  statute,  it  fljall  be  taUen  an  aaion  on  tlje  Statute, 

tljOUfflj  POU  no  not  COnCluUe  contra  formam  Stat.  %0  toljeu  a 

Cui  in  vita  is  b?ouj};ljt  toljen  tlje  TSaron  Iofe0  tlje  lanns  of 
iji£i  IFeme,  toljiclj  EemeUp  is  st'otn  bp  tlje  Statute  of  w.  2. 

cap.  3.  tljere   fljC  neeDS  not  COnClUUe  contra  formam  Stat,  fo 
I0  Raft.  139, 1 57.  b.  3  58.  a.  ^0  UO  Formedon  in  defcender  lap 

at  Common  lato,  pet  toljen  pou  b?inff  it  noto,  pou  neeo 

not  COncUmc  contra  formam  Stat.  5  H.  7.  17.  b.  %0  if  POH  b?in5 

an  aaion  on  tlje  Cuftom  of  ^ercljantsi  upon  a  "Bill  of  €^- 
cljangc,  pou  neen  not  fet  fo?t(j  tlje  Cuftom,  fo?  tlje  Court 
toill  take  Botice  of  tlje  Cuftom  in  fuc^  Cafe,  being  a  gene- 
ral lato,  anU  noto  Part  of  t&e  Common  lato,  ©0  SDebt 
upon  an  Cfcape  lap  not  at  tlje  Common  lato,  but  toa^  gi' 
Den  bp  Sitat,  i  R.  3.  cap.  12.  pet  3!  map  b?ing  an  laaion  of 
Debt  noto  fo?  an  Cfcape,  tljouglj  31  00  not  concluUe  contra 

formam  Stat,  fo  i0  i  Sand.  34.    2  Sand.  98.    lo^ete  POU  Ijabe 

tlje  berp  Ecco?0 :  €)0  if  31  b?ing  an  aaion  upon  a  general 
•Statute,  anti  tljcre  miOrecite  tlje  3a,  ann  Do  not  concluDe 
contra  formam  Stat,  pet  tljat  fljall  DO  me  uo  ©urt,  becaufc 
tljere  i$  a  general  lato,  of  tobicb  tbe  Court  inill  take  No- 
tice, toljetOcr  3  Do  fet  fo?tlj  tlje  fame  0?  not ;  tbouglj  if  3! 

IjaD  COnCluDeD  contra  formam  Stat.  pr«d',  tljat  toOUlD  be  ill ; 

fo  10  I  Cro.  232, 233.  one  toa0  InDiaeD  upon  t&e  ©tatute  of 
€)tabbing,  pet  neeD  not  concluDe  contra  formam  Stat.  Alleyn 
44.  auD  tljc  Cafe  toljete  people  toerc  inDiaeti  fo?  felling 

7  Y  aie 
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aic  in  blaclt  Jpotgf  not  matbcD,  tljoiigfj  fje  Hoes  not  con= 
ciutie  contra  formam  Stat,  pct  it  toag  f)cJti  toell  enonrrlj  5 

I  Ventr.  13.     i  Sid.  409,     2  Keb.  477.     ^nU  all  tlje  Cafeg 

are  upon  t(je  fame  Keafon  toitlj  tlje  Cafe  in  Ciiiedion  -,  fa? 
our  aaion  10  founDeD  on  a  general  latu,  tol)erecf  t()e  Court 
10  to  tafee  Notice*  U\t  fjaue  b^oug&t  ourfelJies  tuitijin  tl)z 
Defcription  of  tlje  ILato,  nnti  31  l)ope  tlje  Court  luifl  let  m 
Ijabe  our  JuOfimcnt* 

Holt  €.  %  mi}tu  an  as  of  Parliament  gitjcfi  pou  an  m 
EenieBp  in  a  netu  Cafe,  tljere  pcti  nccD  net  conciuue  contra 

formam  Stat.  30  poUt  Cafe  of  a  Cui  in  vita  i0,  fc|  a  Cui  in  vita 

U)a0  nt  tljc  Common  ILaUi :  %o  2Dcfct  upon  an  ecfcapc,  fo? 
m  Miow  of  2Detit  lua0  fenoiim  nt  tijc  Common  laU) :  %a 
it  i0  if  a  neto  Eemenp  be  giuen  in  an  o!ti  Cafe,  pou  neeD 
not  COnCiuDe  contra  formam  Stat,  anti  fo  it  iuas  ciyreeD  in 
tfjat  Cafe,  5  H.  7. 17.  b.    30  to  foreign  T>Hls  of  etcljangc 

to  Venice  0?  Amfterdam,  tuljen  ^OU  IDOUID  teCOUer  DOUllle  01 

treble  (I!fe  tljereupon,  pou  muff  fet  fo?tf)  tfje  Cuffom  of  ^er^ 
c()ant0,  to  intitle  poutfelf  to  tljat,  but  otljetiuife  tljc  Comfe 
of  Crane  i0  Uiell  feiioton,  ano  to  be  encourageD,  tljeCuffom 
necti  not  be  fet  fo?tl);  ano  it  tuas  fo  ruleti  bp  Hale.  130  to 
jjour  Cafe  of  tJje  JnUiSment  on  tbe  Statute'  of  ©tabbinu, 
j>ou  neeo  not  ailenge  contra  formam  Stat,  fo?  tije  Crime  i0  |)o= 
micine  at  tlje  Common  lata,  ann  tW  onlp  0ibe0  a  furtfjec 
Punifljment*  3!  tio  not  fenoU)  Uiljat  to  fap  to  j^our  Cafe  of 
feliinD;  9le  in  blacfe  Pot0,  but  it  ina0  penal  at  Common 
jiaU)  to  fell  Liquo?0  in  CJetrel0  luljicb  tuere  not  meafureu ;  tlje 
3iutiffment  lua0  ffoon  at  tlje  Common  laiu,  tuljiclj  Doe0  ap-- 
point  |uft  ^cafure0* 

Powell  31.  Clje  Difference  in  gooti,  toljcre  no  aaion  lies 
at  tlje  Common  JLatu,  ann  an  aaion  Iic0  bp  a  general  Sta- 
tute; anti  31  tio  agree  tlje  Cafe  to  be  goon  JLato,  as^^ 
King  l)a0  talten  tlje  IDiftinaion  in  i  Cro.  232, 233. 

Holt  C»  %  tlje  next  Dap  fain,  3ff  no  aaion  lies  at  t^e 
Common  laui,  ann  pou  map  Ijaije  an  aaion  bp  a  general 
Statute,  t|)en  if  pou  b?ing  pourfelf  toitoin  tlje  Defcription 

of  fuel)  €)tatUte,  pou  neen  not  COnClune  contra  formam  Stat. 

fo  itUia0  agreen  in  tlje  ^ear  1656,  tnljen  Roll  ann  Newdi- 
gate  fat  Ijere*  'But  if  an  aaion  lie0  at  Lain,  ann  alfo  bp 
Statute,  tljouglj  tbe  Statute  be  general,  pet  tljere  pou  muff 
conclune  contra  formam  Stat,  if  pou  toill  tafee  tlje  'Benefit  of 
tbat  S)tatutc» 


Kendall 
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Kendall  ^verfus  John. 

Holt  C4  %  T~A<Slii)Ci:c5    fl)e   Opinion    of    tlje    Court,     ( ^. ) 

-Ly  tljat  3iUl>0mcnt  fljcum  be  arccffeti;  my 
Ecnfon  is,  tSat  tijc  asion  noejs  not  lie,  nss  tijie  Cafe  ijs, 
liccaiife  tDc  liJiaintiff  i0  atmiitteu  l)j»  tljc  i^^oufe  to  tic  a  ^em- 
ber, anu  tte  Eeturn  Ije  complains  of  is  altcreti,  anD  Ijis 
5^amc  is  infcrtcD  infteaU  of  tljc  otijcr  ^  fo  tljnt  to  maintain 
tfjis  Action,  tuoiiID  be  to  ai^ec  acainft  tlje  Ecco^c,  tufjici)  is  noiu 
fct  rigbt  in  Cfjanccrp,  anti  cberp  05otij)  is  eftoppco  to  faj) 
ije  \^  not  cieScrJi  to  fap  it  \&  a  falfe  Ectiirn  to  one  pui- 
pofe,  ann  a  true  Eeturn  to  anotfjcr  purpofe,  tuouin  be  a 
Contrnbiaion ;  fo  to  fap  tijat  be  \^  a  Member  to  fit  in  Par^ 
liamcnt,  anb  not  a  Member,  to  entitle  Ijim  to  tljis  aaion. 
3ft  tooulD  babe  been  uieil  if  be  bab  bioujjbt  bis  aaion  on  tbe 
statute,  f02  tbere  tbc  €lcrk's  ii3otes  bioulD  babe  hztn  €bi- 
bcnce ;  anb  31  cannot  intenb  tbis  to  be  an  Slgion  on  tbc  ^tn-- 
tutc,  becaufe  tbat  is  of  a  biffcrent  Species  from  an  asioii 
on  tbc  Cafe ;  fo?  in  tbe  latter,  a  Sllrit  of  €rro|  mill  lie  into 
tbe  Ctcbequer  Cbamber,  tbousb  not  \\\  tbe  former.  31  bo 
agree,  pou  neeb  not  i\x  an  'Mmx  on  tbe  g)tatute  conclube 

contra  formam  Stat,  but  POU  muft  not  fap  de  placito  tranfgr. 
fuper  cafum ;  pet  POU  muft  fap,  de  placito  tranfgr.  &  contemp- 
tus  contra  formam  Stat,  anb  bjinff  pOUtfCif  UJitbin  t\^Z  2)e^ 
fcriptiott  Of  tbe  €;tatute* 
Powell  31*  anb  bis  'B|etb?cn  grounbcb  tbeir  3Iubpient 

upon  tbe  Cafe  of  Bamardifton  anb  Soames.     3nb  Powell  ab= 

"i^-is,  31f  tbat  3Iubffment  bab  not  been  jjibcn,  be  tooulb  U 
fo?  tbc  Plaintiff* 


RIOTS. 

Anonymus.     Pafch.  i  W.  &  M. 


A 


'Bp  Holt  €♦  3f.     A    ^  Jnbiament  againff  J.  S.  fo?  tbat     (t.) 

be,  cum  multis  aliis,  at  H.  in  fUCb  a  3  Saik.  517. 

Countp,  r^ix^  commit  a  Eiot,  (s  ^^°'i- c^^c 
0:00b :  anb  tubere  a  great  il3umber 
of  People  arc  inbiacb  fo?  a  Kiot,  tbep  map  mobe  tbat  tbe 

Piofe- 


211. 


6j6 RIO    T    S. 

Ipiofccuto?  fljouID  name  tlj?ce  o?  font  of  tljem,  aim  tty  it  oit' 
\v  ngninft  t!jcm,  tfjc  Eeff  tntcring  into  a  Eule,  if  t|cp  arc 
foiuiD  t^uiltp,  to  pleatKipuiltp  tooj  aim  tW  lja0  been  often 
none  to  p^ei^cnt  Cijargeis, 

The  Queen  ^erfas  Pugli  &  al'.     Pafch.  3  Ann. 

(2. )      T  TPC)B  an  Hfittiuifition  taltcn  before  ttoo  Jufficcis  of  tlje 
Mod.  cac      V^  ipeace,  aiyaina  tljc  SDefentiantg  fo?  a  Kiot ;  Ceucral 
140, 141.     exceptions  tuei-e  maue  to  tijc  Jnquintion,  anO  ajs  to  t^e  €)f= 
fence  committeS* 

Holt  €.  %  &  Cur':  Jf  a  l^umbet  of  Petfons  meet  to  to 

an  unlatuftil  !3a,  anti  after  tljep  Ijatje  fo  met,  tljep  no  it  not, 

tljat  is  an  unlau)fui  aflfemblp,  but  not  a  Eiot :  aifo  if  tijep 

meet  to  Ho  anj)  saa  tljat  in  itfelf  is  not  lawful,  but  not  an 

m  of  Cliolenc'e  0?  f  o?ce,  ann  tbep  Ho  it,  it  i$  no  Eiot,  but 

an  uniatDful  aifjemblp*    OBut  Ijerc  is  an  aSual  Eiot  connnit= 

te0,  ann  if  tfje  Jiiftices  neclea  to  mafee  tfjeir  Jnquifition 

toitbin  a  £^ont(j,  tbep  (!jall  forfeit  tfje  13enaltp  of  100 1.  bp 

15  H.  4.  c.  7  -Statute  5  but  nottoitijffanning  tijep  map  enquire  after,  luijen 

8H.6  C.9.    tijfg  ijaue  iifueti  a  ^^?ecept  toitbin  tbe  ^ontij  fo?  tbat  Pur- 

Raym.'^stf   pofc  t  lo?  t\it  iapfc  of  a  ^ontlj  Uotb  not  determine  tbeir 

skinn.  119.   gutfjo^itp  to  mafee  an  3lnciuifition,  but  onip  fubjeas  tbem  to 

a  penaitp  fo?  not  toing  it  in  tbat  Cime,    ann  tobete  Ei' 

oters  are  conniaen  upon  CXicva  of  ttoo  Suffices,  tbe  ©bcriff 

mutt  be  a  partp  to  tbeanquifition,  ann  tbe  lubole  p?oteen-- 

incs,  h^  tbe  statute  13  H.  4.    Xut  if  tbep  nifperfe  tbem= 

felbes  before  Conbiaion,  tbe  ©bcriff  neen  not  be  IpJartp ; 

fo?  in  fucb  Cafe  tbe  Juftices  map  malte  tbe  3[nquifition  U)itb-- 

OUt  l)im  5  ann  tbiS  is  pro  Domin.  Reg. 

The  Queen  'verftis  Ellis.     6  Ann. 

(3)      A  B  31nniament  atyainft  four  Defennants,  fo?  tbat  tbep 

asaik.  595.  £\  ti(n  riotouflp  alfemble,  ann  vi  &  amis  beat  ann  ioounn 

one  Ellis  a  Stap-Coacijman,  &c.    :jt  teas  l)ttt  inQifcn 

upon  tbe  Cbinence,  tbat  tbis  teas  a  Crefpafs,  ann  not  a 

Eiot,  becaufe  tbe  Companp  bias  latufullp  alfembien. 

Holt  €»  3!*  (SHbere  feberai  are  aflemblen  latufullp,  toitb= 
out  anp  ebil  3fntent,  ann  an  3ffrap  bappcns,  none  are  giiil^ 
tp  but  fucb  as  aa  5  it  is  otbertoife  if  tbe  airemfaip  luas  o?i' 
ginallp  unlatofulj  fo?  tbere  tbe  aa  of  one  fljall  be  'imputable 
to  aU:  3[f  tb?ee  o?  mp?e  are  latufullp  alTemblen,  ann  quar- 
I  relling 
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rpIUnD:  amono;  tl)EmfelDe0,  nil  fall  upon  one  of  tOeic  olnn  ^^^^r''^" 
Company,  tljig  10  no  Eiot;  but  if  it  &c  on  a  S)tranQ:ct,  ^°    "' 
tlje  uerp  99oment  tljc  Quarrel  beginjs,  tf)ep  are  an  unlato^ 
ful  Sliremblp,  anil  tJjeic  Concurtence  ijs  CUibence  of  an  ebil 
intention,  fo  tljat  it  iiES  a  Eiot  in  t&em  t^at  aft,  anti  in  no 
nio?e, 
ann  fo  it  toais  ruteri,  mm  founn  bp  tlje  3iurp* 

Cbcrc  tnuft  be  tf)?ce  I9ctfon0  at  tTje  lealf  to  mahe  a  Eiot,  *  l!"  Abr. 
anti  tujo  cannot  be  jytnltp  of  it:  9nn  toljece  font  lucre  in-  "^  '^^ 
Biaen  of  a  Kiot  anu  aiTault,  tbe  33urp  founn  ttuo  DefenQant0 
guiltp,  anu  acquitteu  tbe  otljers. 

Per  Holt  €♦  31.  t>cu  tl)t  DcfcnUantjS  beino;  tiifcbargeH  of  2  saik  59^. 
tlje  Eiot,  are  lihetoife  Uifcljarijcu  of  tbc  aiTauIti  fo?  tbat  is 
not  laiD  90  a  Cljarge  of  itfelf,  but  a0  13art  of  tlje  Eiot ; 
tljerefo?e  no  Juiiffment  can  be  Biucn* 


ROBBERY. 

Afchcomb  'verjiis  The  Hundred  of  Elthorn.   HilL 

z  W.  &  M. 


Tp%^  m$  an  aaion  upon  tlje  S)tatute  of  Hue  and     ( ,.) 
Cry,  13  Ed.  I.  anU  tlje  Cafe  appeared  to  be  tl)U0:  canhew 
Clje  Plaintiff  Ijabintj  fent  lji0  Scrtjant  to  Smith-  *45.  h^. 
field  ^arbet  toitlj  fat  Cattle,  be  foin  tbem  fo? 
108 1.  anH  DcliberetJ  tljc  greatefl  part  of  tlje^onepto  a 
€luaUcr,  toljo  trabellen  toitlj  Ijim  totuarri0  ^ome,  anu"  tbep 
lucre  botljrobbcD  toitljin  tl)i0  l^unbieD  of  tlje  Uibole  loSf. 
ann  noto  tbe  paintiff,  lubofe  ^onep  it  Uias,  bjouffbt  tlji0 
aaiou;  but  tlje  S>ertjant  onip  maDe  C>atlj  of  tlje  Eobberp, 
tlje  Clualtcr  refufing :  Clje  Cluenion  m$,  loljctljer  it  luas 
fufflcicnt  fo|  tbe  C59after  to  maintain  lji0  aaion  f 

31t  iua0  rcfolben  bp  Holt  €.  31.  ann  tlje  Court,  tlTbat  tlje  7  Rep.  7. 
Rafter  map  fue  fo?  tlje  Eobberp  of  lji0  ^erbant,  anD  tlje  ^^^y^^",'!/^ 
SDatlj  of  tljc  ^erbant  i0  fufRcient ;  alfo  tljat  tbe  ©erbant 
map  fuc,  fo?  be  ban  tbe  poirefflon:  ann  if  a  eerbant  be 
lobbeo  in  tbe  p?efence  of  bi0  ^alfer,  tbe  Rafter  muff  fue 
tbe  ^)unri?eb,  anb  tbe  ©atb  of  tlje  Rafter  (ball  fuffice^  but 
if  tbe  ©crbant  m^  robben  out  of  tU  $partct'0  Pjefcncc, 

7  z  tben 
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tijen  t\)t  %tt\imt  muff  ftuenr,  anu  Ijcre,  as  to  tfjc  €iua= 
feet  t|)at  tefiifeB  to  UU  tlje  ©atfj,  tlje  |)iinti?cli  10  not  lia- 
ble;  fo?  tlje  @)tatute  of  Eliz.  toasi  matic  in  favour  of  ]|)un= 
52cri0,  toljo  Uiece  opp^elTen  hv  p^etcnncu  Eobbcriess,  to  p?e-- 
Ijent  Combination  bcttoeen  Eobbccs  anti  tlje  pattp  robbers : 
COecefo^e  as  to  t&at  (?0onep,  Simsment  tuais  Qim\  fo?  tijC 
Defentiantsi* 

Holt  C*  3I»  tieciareti,  tljat  tljc  ©ecbant  in  tW  Cafe,  iuljo 

lielitjereD  tbe  C^onei)  to  tije  €iunker,  ano  luas  p^efcnt  at  tlje 

laobberp,  miijljt  tuell  maintain  tlje  aaion  in  Ijis  olun  ji5ame 

fo?  all  tljc  ^onep,  anti  tljat  1310  olun  ©atlj  luoulo  be  fnfRci^ 

,  ttoU  Abr  f"t;  ^^"^  ft*^  "i^5i1)t  tieclarc  upon  tlje  CaUinn:  from  tlje  iID,ua- 

681.  '     '  Ui  as  Ijis  Sei-bant,  luljo  in  €i-utlj  uias  fo  fo?  tfjc  ^imej 

1  Leon.  p5.  c|nB  tljis  ^tMicz  Uias  follotueu  in  anotljer  asion  b^ouijljt  a« 

^  '"^  •'"■gainft  tlje  ^un5?eli.    anti  tlje  Cljief  Juiiict  mentioned  a 

Cafe  tljcn  latelp  ttieti  before  Ijim,  of  one  Bird  mijo  uias  a 

Haceman,  tljat  in  CominiJ  to  London  out  of  Devor.fliire  U3itlj 

IjiS  g)etbant,  tljep  left  tlje  ufual  gteat  Eoan  bettueen  Brent- 
ford anU  Hammerfmith,  auti  toDe  tljjouijlj  a  TSp^lane  near 
gierjeant  Maynard's  i^oufe,  to  aboiu  tlje  Duff  -,  anti  tljere 
tf)e  <Serbant  toas  robbeD,  in  tlje  p^cfcnce  of  Ijis  ,^affer,  of 
a  T5or  of  lace  tljat  Uias  beljinu  Ijim  on  tfie  C;o?fe's  'Back, 
to  tl)e  caalue  of  1200I.  ann  tlje  $^affer  alone  mane  Oatl) 
of  tie  Eobberp,  anD  b^ouffljt  tlje  aaion :  ann  it  tuafi  tl)C 
Cpinion  of  tlje  Court,  tljat  tlje  Oatlj  bp  tljc  gaffer  iuass 
fufficient,  faecaufe  Ije  beino:  p^cfent,  tlje  (Jpooos  tnere  in  lji0 
pofTemon  5  fo?  tlje  JPolTemon  of  tlje  ^erbant  in  tlje  C^affef  0 
p?cfence,  ig  tlje  PolTeffion  of  tlje  gaffer*  Oll&ereupoit 
Bird  recoberen  a  Cljoufann  lJ)oun5S,  anti  Ijati  €;rccution* 

Cooper  njerjus  The  Hundred  of  Bafingftoke.   HilL 

I  Ann. 

(2)  TB  an  agion  of  T^M  againff  tlje  ^untJ^eH,  on  tfte  gita= 
farrcfl.157,  I  m(p  df  winchefter,  a  Special  eiernia  founD,  tUljat  tlje 
IJ9, 160.  pjaj'^f^^  ^^^^  traiieilinD:  in  tbe  rpiiyljtuap,  toitljin  tlje  pmp 
tijeD  of  M.  antJ  tljereupon  Ije  tuas  tljere  alTaulteo,  ann  fet 
upon  bp  feberal  perfons  to  l)im  unfenotun,  tuljo  took  aitu 
carrieo  Ijim  into  a  Coppice  near  tlje  fain  S)in:ljtDap,  in  tlje 
53unti?eti  of  B.  aim  tljere  m'D  rob  Ijim*  %t  luas  Ijere  tl)e 
^Xueffion,  if  tfjat  li)unD?etJ  toas  cljarffcable  toiitlj  tlje  Eob- 
berp f 

Holt  C.  J:  It  5a0  been  enHea'aoureC  to  maintain,  t&at 

tijis  Eobberp  toas  committcn  in  tlje  fpunH^eo  of  M.  but  it 
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10  moff  plain,  tdnt  it  tua^  luljoHp  DoiiC  in  tfjc  S;unt!2cn  of 
B.    ifo?  lintljout  all  Clucftian,  if  tijcp  Dan  been  tuio  <2i:ctu'.-- 
ticij,  as  t!jcp  arc  tiuo  iptintiieDS,  ann  ije  fjaD  been  taken  in 
one  €ountp,  ann  carrfcti  into  tijc  ctijer,  ano  tljerc  robbet!^ 
tbe  Eobbers  mufi  (jabe  tmi  tmX}  luljetc  tfje  Kobberp  luas 
committco,    l^olu  tljen,  if  tije  Eobberp  be  commfttcQ  luitfj=  Noy  y:,  i,^. 
in  tljc  fpunn^eti  of  B.  bp  tIjc  e.ep^efs  fflIlo?t)£j  of  tijc  Statute  '  f  •  -<*>■ 
it  ijs  cbai-gcabie,  fo  a0  to  make  ©atisfaaion  fo?  t!)e  Kobbe- 1^^°"^  1%-, 
IT*    iSnti  it  is  iuipoffible,  in  tljig  Cafe,  to  make  tlje  Eobbc-  380, 4S3'   ' 
rp  in  tfjc  Ipunn^cn  of  B.  to  be  a  Eobbecp  from  tljc  Cimc  of  '  ^J;^^  ,%• 
tfje  aiTanft;  fo?  tfjctc  is  no  manner  of  Ecafon  fc?  a  ivela=  4Moa.\'8T 
tion  fjcre,  as  in  tlje  Cafe  of  $5urQer,  lufjeie  it  is  certain  5^°^^  'M 
It  fljall  relate  to  tljc  Stroke,  mijicij  toas  tlje  Caufe:  Ipere  '^°'-'^^- 
is  no  Eobberp  committeo  till  tfjc  paintiff  is  in  tlje  fpun= 
ti^eo  of  B.  becatifc  tijcre  tije  Cakiniy  aiuap  is,  Uiljicfj  i3  tljc 
jfaS  tljat  makes  tlje  Dunn^cti  cljarffcablc;  ann  tlje  gffault  is 
not  tlje  immeniatc  ann  efficient  Caufe  of  tlje  Eobbcrp,  like 
unto  a  g)troke  in  QJurner^  tljercfoic  tijcrc  is  noEelation 
to  it ;  ann  if  tljere  be  no  delation,  tljen  of  jii^ecefittp  tijat 
i)unn?en  nnift  be  liable  luljere  tljc  jTaa  is  comniittcn,  nnn 
tljat  is  tlje  Dunn^en  of  b. 

Cinn  tlje  Cafe  in  Gold^borough  allolus  tljis  to  be  laiu :  1  coidsb. 
SomeCljicbcs  came  upon  a  Carrier,  ann  feifcn  on  Ijim  nnn  'J^^'H^^ 
IjiS  fi)o?fes,  nnn  njot^e  Ijis  l;)o?fes  into  anotljer  fpunn^cn,  jSo° ''' ' 
nnn  tljerc  tljcp  riflcn  Ijis  Mamon-,  ann  tlje  faunnjen  Mjere  comb.  150. 
tlje  lliflinn:  luas  bp  tljc  Eobbers,  loas  bclD  not  cljarueable, 
becaufe  it  ions  n  compleat  Eobberp,  bp  taking  tljc  Carrier 
nnn  tljc  Ipo^fes  into  tljeir  Polfcfiion,  ann  tlje  Eiflinij  after 
noes  not  make  it  n  greater  Eobberp  tfjan  it  iuas  before : 
05ut  if  tlje  Carrier  Ijan  been  left  in  poffelTion  cf  ijis  UIhq^ 
jjon  nnn  jpojfes,  nnn  onlp  obligen  to  lean  into  tljat  J31ace, 
nnn  tljc  Qpoons  lucre  tljerc  taken  from  Ijim  -,  tijcre  tl)e  piacc 
luljcre  tlje  oDoons  Ijan  been  nSuallp  taken,  lucuin  Ijaijc  been 
liable.  OSnt  tlje  true  Ecafon  tuljp  tyc  punnjcu  of  B.  (tanns 
Ijere  cljarixen,  is  tljis ;  tljc  fpunb^cn  is  not  cljargeable  fae= 
caufe  tljep  bin  not  p^ebent  tlje  Eobberp,  but  becaufe  tljep 
Ijai^e  not  taken  tlje  ^alefaso^s  after;  fo?  let  tlje  ^Ifcljiee 
be  ebct  fo  ijreat,  if  tljep  app^eljenn  tljc  Eobbers  toitljfn  fo?= 
tp  Daps,  tljep  fl^all  not  be  cljarijcn :  Cljen  tlje  Eobberp  nnn 
Cyanje  noes'  not  come  upon  tlje  fpunn?cn,  till  it  be  com-- 
pleaten  -,  ann  in  tljis  Caufe  tbcre  luas  notbinn:  none  in  tlje 
Jpunn?cn  of  iM.  but  tlje  aiTault^  fo  tljat  if  tljere  be  no  ©bli= 
jyation  on  tbat  I|)unn?en  to  take  tljc  Eobbers,  tlje  i6)imn?en 
cf  B.  num  no  it,  becaufe  it  muft  be  none  bp  one  0?  tlje  0- 
tljec.    mt  are  all  of  ©pinion,  tljat  tbe  i|)unn?en  of  b.  is 

cljnrffe- 
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cSatgcaWcj  anti  ft  isi  not  necclTatP  t&e  Eabbctp  fljOUlD  be  in 
tie  liJifffttnap  to  cljarp  tl)e  JpuiiDfen* 
3Iu0ffment  fo?  tfte  plaintiff* 


Cafes  VV, 
4io. 


Scandalum  Magnatum. 

Duke  Schomberg  'verfus  Murrey.  Mich.  11  W,  5, 


M' 


£)tion  fo?  LcaUe  fo?  tijc  cfjarginfl:  M.  a  l??ifonrt: 

in  Newgate,  toitlj  a  Scandalum  Magnarum,  anO  ac 
etiam  Billar  Of    lool.  in    O^tiec   tO    IjOlO  Ijittl  tO 

"Special  OBail,  fo?  fapinff  t6e  Dul?c  of  S.  was  a 

Cheat,  and  had  cheated  the  King  and  the  Army. 

Holt  c  31.  €1)10  being  a  poo?  C^an,  to  cljnrffe  5im  tbus 
toil!  be  a  perpetual  Jmp^ifonment  to  ijim ;  anH  S)pecial  OSail 
Ijas  been  often  nemanucD  in  tijefe  aaion^,  pet  it  W  been 
fcequentlp  lienieti*  'But  be  toas  o^Hereti  to  finti  ttoo  tfjat 
toouiu  ftoeat  tbemfclbes  too^tb  ttoentp=fibe  poimusi  eacb, 
anti  bimfelf  to  be  bounb  in  one  bunb?eu  Pounbsi* 


SCIRE    FACIAS. 

Bennoyer  njerjus  Brace.     Trin.  9  W.  5. 


T 


Cafes  w  3.   Holt  C  3!^  fT~^i|)3®  Cafe  ffaniDS  fo?  tbe  EefoUition  of 
'SO-  I       tbe  Court. 

Crefpafg  againfl  four;  aeruia  ann 
3uliD;mcntfo?tbc  plaintiff  apinfl  four; 
all  four  b?inD;  a  SjKrit  of  Crro?  after  Juogment  giben ;  one 
of  tbem  biesi  bcfo?e  tbe  Eeco?b  certifieb,  anb  tbe  Plaintiff 
tafeeg  out  a  Capias  ad  fatisfaciend'  againft  tbe  @>urbibo?!S  I 
©iHjcreon  ttoo  CiueffionEi  babe  been;  iff,  eiebetber,  if  3ubg- 
ment  be  bab  ajjaiuff  ttoo  £)efcnbant0,  sim  one  i}k0i  execu- 
tion map  be  bab  againff  tbe  Surbibo?  toitbout  a  Scire  kc  ? 
tobicb  toe  bolb  it  map,  fuppofinc  it  to  be  toitbin  tbe  ?ear ; 
2  becaufe 
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liccaufe  tijcrc  10  no  C(jane:c  of  t^t  Ucco^D  at  all;  ann  it 
ftall  not  be  iiitcnneti  tOcre  ms  a  Ecleafc  to  tljc  pactp  ne^ 
ceafcti*  2tilp,  clUjctljct  in  tfjis  Cafe,  tufjcn  tlje  ©Lint  of 
€cco?  abaten  by  tije  DcatS  of  one  of  tljc  piaintiff0  fn  €c-- 
ro?,  o^tccutton  migfjt  be  taftcn  out  an;ain(l  tljc  cell,  toitljout 
app?ifin0  tlje  Goiut  tljei-eof  f  Xp  tlje  2Hrit  of  Crcoj  tljc 
|)ann0  of  tljc  Court  tuetc  ticB  up,  fo  tljat  tljep  0HQ:l)t  not 
to  aioatti  €i;ccution  till  tljcp  ate  fati0fien  tljeit  J|)anri6  arc 
ioofe.  Bo'oi  Ijerc  id  an  Ccecution,  luitOout  mafeing  tljigi 
(^attct  appeal-  to  tljc  Court,  fo>  tuljicD  Ecafon  it  tucnt  out 

CrtOneOUflP;  anD  tijerefOJC  let  Superfedeas  00,  quia  eniana- 
vit  improvide,  &c. 

Sec  Abatement,  Ejedment,  auU  Error* 


SERVANTS. 

Anonymus.     Pafch.  I  W.  6c  M. 

OB  Cbioencc  in  an  Afllimpfit  fo?  mutts  folD,  it     (i.) 
tuas  Ijein  hv  Holt  €»  31.  '  f ,7-  ^J- 

Cljat  if  a  $^an  fcnO0  Ijig  ecctjant  toit&  tcaup  ^  *  '*'  *^*" 
$^oncj)  to  buv  ^cat  0?  otljec  Cljinijs,  anti  t^e  €)cc* 
ijant  hiips  upon  Cteuit,  tljc  (?9aftec  isj  not  cljargcablc  fo? 
it;  but  if  a  ^erljant  ufuallpbupg  fo?  tlje  $^i3affet  on  Cicft  o| 
Crctiit,  anti  tljc  ^erliant  bup  fomc  €:ijinn;£i  tDitljout  tljc  ^a-- 
ftcr's  ©2t)cr,  pet  if  Ijis  S?5aftcc  toetc  truften  bp  tbc  Crater, 
Ijc  is  chargeable  fo?  tljc  fame :  Derc  tljc  99altcr  at  Ijis  jpe-  i  rou.  94, 
til  ougbt  to  take  Care  toljat  ©erbant  l)c  emplop0 ;  anD  it  95- 
ij3  mo?c  reafonable,  tljat  be  fljouio  fuffcr  fo?  tlje  CDeatis  of 
W  ©erbant,  tban  ^JtrangcrsJ  anti  Craucfmcn* 

Boulton  verfus  Arlfden.     Pafch.  9  W.  J. 

Per  Holt  €.  %  &  Cur' :  \  X  Jlntt  tl)c  Staffer  ffibe0  tbe  ^ct'--     (2) 

V  V    bant  i^onty  to  buy  ®ooti0  fo?  l^f^  ^^»** 
Ijim,  anti  Ije  conbcrts  tbe  sponepto  W  oton  Gfc,  anti  bim 
tbe  (Sooti0  upon  Cich;  if  tbe  (55ooti0  come  to  bi0  C^affer'5 
Clfe  be  i0  liable,  otbccUnTc  not :  3!n  tbe  Cafe  of  %it  Robert 
Wayland,  be  llfCO  tO  QlXit  W  ©Ctbaut  ?0OnCP  Cbecp  Saturn 

8  A  '  day, 
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day,  to  nefcnp  tijc  Cijarps  of  tlje  fo?co;oino:  Mttk-,  tfic^ei^ 
Dant  licpt  tljc  ^oiicp,  anti  pet  tlje  93nffec  toas  IjdD  UalJtc* 
anc  It  10  fntD,  ttint  a  l5ote  unnci:  tlje  Isanti  of  an  appren- 
tice 0?  ©erliant  ftall  In'iin  1310  (leader,  tuljcre  &c  is  allotoeO 
to  ntMMtt  out  Botes,  tfjouglj  tlje  sponep  ic  nclier  appIicD 
to  tfjc  aife  of  tIjc  ^affec :  03iit  if  Oe  io  not  acculfomcti  to 
5di\jcL-  out  Botes,  tijcie  Ijio  JOotcs  il)nll  not  biuD  tOe  i^a- 
llcr,  uniefs  tIjc  ^oncp  lie  applied  to  tfje  Spader's  Ofc« 

Jones  njerfiis  Hart.     Mich.  10  W.  3. 

(3.)      A  ^ctiiant  to  a  Patcnli^olxcc  tooft  in  (Soous,  anti  tlje 

isaik.44i-  i\  pattp  cawit  auD  tcnoereD  tf)e  ^oncp  to  tlje  g)cnjant, 

tnljo  faia  \jz  f>it)  loff  tlje  (ScoBd.    Clpon  tijie,  aaion  of 

Cromer  ms  b?ous()t  atyainft  tfje  Rafter  j  anu  tfje  Cluenion 

teas,  tMljet&et  it  luouio  lie  0?  not  f 

1  cro.  102.      Holt  C»  J*  Ctje  asion  tocU  lies  in  t^is  Cafe :  3lf  tlje 

tM^zL  ^ci'tjants  of  A.  U)itO  l)is  Cart  tun  ngainft  anotfjcr  Cart, 

Hob.  2o6.   '  iuljcrein  10  a  pipe  of  (HLIine,  anD  olierturn  tlje  Cart  arm 

^mV^^s  ^^^^^'^  ^^-'^  ^ine,  an  aaion  lietlj  againft  A.    s.o  tu&ere  a 

3  Mod!  32V  Cartec'0  eetuant  runs  lji0  Cart  otjer  n  "Bop,  aaion  lies 

aijainll  tlje  Rafter  fo?  tlje  Damage  Hone  bp  tljis  BtQiU 

ffencet  anH  fo  it  is  if  a  Smith's  ^an  p?icUs  a  Do?fe  in 

fljoeinff,  tlje  Rafter  is  liable*    f  0?  to^oeiier  emplops  ano- 

tljer,  is  anftDeraWe  fo?  Ijim,  anti  untiertafees  fo?  l)is  Care  to 

all  tljat  ntafec  ufe  of  Ijim. 

(r&e  saa  of  a  ©eruant  is  t^e  aa  of  W  Rafter,  io^ere  U 
nss  bp  autljoiitp  of  tlje  falter* 


SESSIONS. 

Hill.  8  W.  5. 
Cafe,  w.  3.  Holt  €*  %  nrf)e  <Sc(rions  cannot  inHia  fo?  petit  Crea- 
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Vills  of  Shandrigamy  and  Sholedam.     Mich. 

II  W.  5. 


A 


Holt  €♦  3!*     A     Coinmifliou  cf  ©ciycr0  to  ncfciiH  tfje  <^a^"  vv 

iii!i!it!om  niyainft  tijc  %u  10  ncrp  an=  ^''' 
cieiit^  nnn  cum  lip  rpccia!  Picfcriptioii 
in  fomc  Cafes  -,  but  SeiuciS  fo?  C^clic^ 

ration  of  LaiiD  arc  bp  aa  of  13arlinmcnt» 


SHERIFFS. 

Bachkurft  ^erfus  Climkard.     Mich.  2  W.  &:  M. 

CASE  aijainft  X\)t  Defendant  nd  eijei'lff  of  Kent,  W  (  t.) 
citinff  a  Juntrnicnt  at  tDe  }i)laintiff'0  %\\\t  aijainft  '  ^^^o^-  "J- 
William  Dykes,  fo?  400  1.  anU  a  Fieri  facias  tfjCCC-- 
011  ucliucrcti  to  tlje  ^Ocriff;  tljat  tijo'  Dykes  fjiiti 
UiDetjS  (Sootisi  aiiD  C&nttcls,  pet  Ijc  Ijao  nctjlcacti  to  fcfjc 
tljeni,  ann  matie  a  faifc  Retutii  of  Nulla  bona^  Non  cui. 
plcaneti,  on  a  €tial  before  tljc  !Lo?t3  Cljief  Jnflice  Holt: 
€!je  Cafe  luas  ti)U6  ^  Dyke,  Brown  anD  ctljcrsi  toere  Patt-- 
nets  of  federal  (^oons  of  great  Oalue;  Brown  lieino;  in- 
licbteti,  a  Fieri  facias  UJas  fucD  aptnf!  \){m^  nnU  tljereon 
t!)Cfc  ^0000  lijers  ail  fei^cts,  anD  in  tl)C  ^Ijcriffis  Culfonp, 
ann  confequenti))  not  liable  to  tlje  paintiff'fi  €tectitiotu 
Jfjelli  bp  Holt  c6icf  luifice,  €ljat  fteino:  once  fei^en  ann  \\\ 
CuRoDj)  of  into,  tfjej)  coulU  not  be  fei?eti  arjain  bp  tbe 
fame  o?  another  Sixriff;  anti  if  tfjep  tuere  foIH  tljereon, 
fuclj  15arn:ain  tuouiu  be  ijoiD,  rjelD  alfo,  Cljat  tljo'  tlje?) 
IjaH  ioint  anU  un^ibioeH  SiUcrcRS,  pet  onip  tl)e  ©Sare  0? 
i9art  of  Brown,  anD  no  ino?e,  fouio  be  fei^eD  upon  t^e 
Crecution  affainft  Brown'^  (^ootigJ,  anti  coiifequentlp  Dyke 
J)ati  ©0050;  anti  fo  tfje  Eeturn  toa^  falfe;  ano  Clccmg  ann 
3!iU!ffment  foi  tl)c  paintiff* 

Holt 
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^^■-     Holt  C*  J*  tiTIje  €)Ijeriff  Ija0  no  Polncr  to  rcccitjc  (^one? 

5.  from  tije  Dcfcntiant  upon  n  Capias,  ijis  Octifiucftj  10  onlp 
to  c.rccute  lj(0  COtit;  nuQ  if  in  fuel)  CEafe  tlje  €)I)criff  aftec 
become  infoi^cnt,  anti  no  not  pap  tijc  plaintiff,  fuclj  pay- 
ment fijall  not  crcufc  tOc  Dcfcnna'nt.  Jf  S)ijcnff  fuffcc  one 
in  execution  to  cfcapc,  tlje  plaintiff  ijag  Ijis  CIcaion  to 
fuc  tfje  S)UCiiff  tipau  tijc  efcape,  0?  elfe  tfje  Defendant ; 
i3ut  ijc  cannot  Ijatic  a  Capias  ngainft  tijc  DrfcnUant  tuitj)-' 

cut  a  Scire  facias. 

Bignoll  qjerfjs  Rogers.     Mich.  1 1   W.  ^. 

( 2. )  J  B  ^tbt  aiyaina-  ©ijcriff  of  Bucks,  fo?  tljc  Eetuatti  giiscn 
Cafes  w.  3.  j^  ]^p  j.{jg  statute  6  &  7  w.  &  M.  to  tfjofc  tijat  fljouio  mT= 
''  ■  coDct  ann  conliia  Clipper js  ann  Coiners*    COe  Plaintiff 

IjaD  a  Ceitificatc  fcom  ILo?ti  Cijicf  Jufticc  Holt,  tuljo  trien 
tIjc  93a{efaao?,  of  ijis  Ijatjinn;  Ijeen  conHiScti  on  tIjc  piaiiv- 
tiff's  euiocncc  -,  tuljicij  beinij  p^onucen,  it  toa0  p^oijeo  bp 
uw  loin's  Cletit  to  tlje  limh  ann  Ijcrc  Holt  €*  %  6elo 
tljc  Dcmann  of  tijis  Debt  of  tijc  S)fjeriff,  aftct  tfjc  Ccrti= 
ficate.  Din  attacij  tijc  Dclit  upon  f)im ;  anti  tijat  tijc  C^oncp 
luais  to  be  paiD  out  of  tije  P?ofit5S  of  ijijs  Ccuntv,  0?,  upon 
jfailure  tijcrcof,  out  of  tijc  Crcijcquet  3  anU  tijat  in  fucij 
Cafe  tijc  ^aion  toouin  lie  againft  tije  eijeriff'js  Ct:ccuto?, 
becaufe  giiien  bp  $ia  of  pariiament,  ann  attacijen  in  tije 
€c(iato? :  Xut  fo?  tijc  pcnaltp  gibcn  bp  tijc  aa  againit  tije 
^ijeriff  fo?  Default  of  payment,  tijat  fljouin  not  affca  tijc 
ececuto?;  ann  ti)at  if  tije  Sijetiff  pain  tijc  Debt  ann  nien, 
it  fijouin  be  alioui'n  to  ijis  €;i;ecuto?» 

Rook  "uerfus  Sheriff  of  Salisbury.     Trin.  12  W.  3. 

(3)  TT^ecutoi  otoen  lool.  bp  Jungmcnt,  ann  Ijags  Mm  to 
Cafes w. 3.  J2,  pap  it.  aim  otocEi  anotfjcc  €ium  bp  Contraa,  foi 
■  loijici)  Ije  is  fucn,  ann  fufferd  :jungmcnt  to  go  againfi  Ijim 
bi)  Default  3  ije  pap0  tije  fo?n]Ct  Jungmcnt,  ann  Fi.  Fac.  ijj 
b?oun;{jt  on  tbe  fecoim  3  to  toijicij  tijc  Sljcriff  at  firif  retucnjs 
a  Devaftavit,  ann  tljifi  ^aion  is  biougijt  fo?  a  falfc  Ec^ 
turn*  3\t  mas  agreen,  tijat  if  a  95inifterial  SDiiicer  aSS 
faiflp  in  ijis  Dutp,  to  tije  p?ejunice  of  anotljcr,  an  aaion 
lies  fo?  it*    ann  ijerc  it  loas  urgen,  tijc  ^ijeriff  ijan  no 

niO?e  to  no  but  to  ICbp  tlje  (|9onep  de  bonis  Teflatoris,  if 

I  anp 
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^np  Ijc  founti,  0?  clfc  to  return  Nulla  bona-  nnti  tljcit  tijc 
^aiaintiff,  upon  ^'uggcfrion  of  a  Devaftavit,  miijfjt  l)OM  a 
Sci.  fac.  to  enquire  of  a  Devartavit;  anO  if  bp  3r.quifstion  n 
Devafbivit  fccrc  founU,  to  luarn  in  tfje  €recuto?  to  iljclu 

Caufe  lUljp  JuUffllient  fljOUlB  not   be  de  bonis  propriis.     2't 

tuasi  furtljcr  urgeti,  tijat  tljere  UJas  no  Devaitavit  iw  tfje 
Cafe^  fo?  tlje  futtcrins  lutiijmcnt  Iw  Default  iuag  no  Con- 
fefli<m  of  atfetfi,  but  tlje  auUijmcnt  ioi,  if  tijcre  be  laiTcte, 
to  be  IcDieo  of  t()em5  anti  tijc  £)Oeriff  fjas  no  Eeturn  to 
maUe,  but  tljat  Ijc  mim  (S^ooOis  to  tfie  Clalue  of,  &c.  o? 
tIjat  tljerc  are  no  <©ooOi5. 

Holt  €♦  3i.  3  Devaftavit  i0  a  betp  p?oper  Eeturn  fo^  t\)t 
giljeriff  to  maUe^  ann  upon  fucf)  a  Eeturn  o^rccution  fljall 
be  de  bonis  propriis,  auti  not  a  conDitionai  one,  anH  is  ne= 
ijer  otljerluife  ^  anu  tfje  l^eafon  10,  tfjat  toben  a  Fi.  Fac. 
^  goes,  it  isi  de  bonis  Teftat.  anil  if  tljc  ^{jeriff  finnu  no 
(Soous  of  Ceftato?,  anu  10  fatigficti  of  a  Devaftavir,  {)e 
cannot  erecute  tbe  mvit  of  tfje  (Soooc  of  tbe  Crecuto?,  but 
ougljt  to  return  tijc  Crutlj,  a  Devartavit  ^  ann  tijen  Ije  fljail 
ijaije  poiucr  to  make  Crecution  de  bonis  propriis*    im 

iuljen,  upon  a  Plene  Adminiftravit,  SffetS  ad  valentiam  ate 

founti,  tljc  gtljcriff  fljaU  return  a  Devaitavit,  if  be  finns  not 
aiTets,  ann  €recuto?  fljali  neijer  aijoin  ft ;  bere  tbere  luerc 
aiTets,  but  liable  to  a  former  Jungment,  lubicb  be  migbt 
babe  pfeanen,  but  omitten  ^  ann  boto  can  be  tahe  anbam 
tage  of  it  noU)  f 

Rich  verfm  Doughty.     Pafch.  3  Ann. 

TS^e  Plaintiff  m&  a  p^ifoner  in  tlje  King's  Bench     C4  ) 
p?ifon,  ann  babing  efcapen  toas  taken  up  on  a  f°'^-  ^"^ 
!Junp'0  Ollarrant,  purfuant  to  tbe  late  ^a  i  Ann.  cap.  6.  '^'^ 
b?  a  parcel  of  people,  bJbereof  none  tuasi  an  Officer  as  tbe 
statute  nircas ;  ann  being  b?ougbt  to  tbe  €)beriff,  be  nr-- 
tainen  Ijim  in  €u(!onp  tbereupon. 

Holt  C.  %  pt  is  li?ougbt  to  tbe  €»beriff  bp  a  ©Warrant 
illegall))  erecuten,  ann  tberefo?e  it  is  tbe  fame  tbing  as  if 
tbere  b^n  been  no  2Ilarrant  at  all :  ann  fuppofe  tbe  ©beriff 
ban  a  ©Warrant  foj  tbe  partp,  ann  be  be  foicifalp  b^ougbt 
befo?e  biui  bp  a  perfon  tbat  bas  no  autbo?itp,  tljc  ©beriff 
cannot  netain  bim  bp  tbe  Ktlarrant,  bp  grafting  a  legal 
Jmp^ifonment  upon  an  illegal  one  5  be  cannot  juflifp  rc=  Hob.  <J^ 
ceibing  anp  perfon  bjougbt  to  bini  in  illegal  Cuflonp,  no?  '  ^^^-^  ^■ 
IS  Ije  bounn  to  receibe  bint  from  anp  QiJonp  but  from  a 

8  B  €on^ 
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Coiiffalile,  0?  otf)ec  \pcacz  iDtf.ccr:  3inDfcD,  if  tljc  ^(jeriff 
nsfes  Ijim  loljo  bn'ntje  tfjc  pzifoncr  iuJjat  \)t  10,  nnti  Ije  nf^ 
firms  Oinifeif  to  be  a  Conftablc,  &c.  ijc  mult  bilielie  Ijim, 
nnti  uukz  a  lACturii  acco^QiiiRiP.  Cini3  Ijf ic  tljr Ectuin  net 
bcins  filcD,  tOep  tyanc  €:ime  to  amaiB,  lufjicfj  Ijc  luoiiIO  not 
?i0  5  nnti  at  anotljcc  Dap  tlje  Coiivt  nniutigc5  it  infufficirnf^ 

Clerk  'uerfis  Withers.     Mich.  3  Anrii  ' 

(5  )  A  ^  Cltiminifttato?  vccoiicrEti  Jufffment  in  an  ^Siohj 
aik.  522.  /\  ano  fucn  out  a  Fieri  facias,  anil  nelitjcrcti  it  to  tijc 
eijcriff  tlje  fira  of  Auguft ;  tljc  eijeriff  fcifcn  tlje  Defcn= 
Danf  55  ^0059,  ann  afterlaattijj,  on  tijc  ntntlj  of  September, 
tlje  acminiftrato?  Diets :  Clje  gsljeriff  trturnco,  C&at  Ije 
IjaD  ki^fo  (©00110  to  tlje  dlalue,  Intt  tfjcp  remaineu  in 

^(0  JpnnB0  pro  defeau  emptorum  5  tl)tn  after  tJjfS,  tfje  faiB 

efjciiff  iLm0  remoueD,  ann  a  neiu  Sljcciff  fteo?n  iiu  ana 
noui  tijc  Defendant  b^ougljt  a  Scire  facias  ngainft  tIjc  oID 
efjcciff,  to  ftaue  I)i0  (J5ootJ0  again ;  anti  Jc.tigment  faeino; 
ngniniT  ijfm  in  C.  B.  €tto?  tDn0  b?oi'.ff()t  Jjeit,  anti  'tuiajs 
cb{C(fc5  fo?  tfje  Plaintiff  in  Crro?,  tljat  tIjc  execution  tcasi 
abnteti,  anu  no  0305?  couin  petfea  iu 

Holt  c*  J.,  %W  Scire  facias  10  not  maintainable :  CIjc 
piaintir0  Deatij  Dotlj  not  abate  tte  execution,  tofjiclj 
map  be  petfeaen  bp  tlje  amninifttato?  de  bonis  non,tDit!)in  tlje 
Cqm'tp  of  tlje  statute  17  Car.  2.  fo?  tlje  iRigljt  noui  come0 
to  Ijini ;  anil  tlje  ^Ijeriff  map  p?ocee0  in  it,  becaufe  Ibc  Satlj 
iiotljinn:  mo?e  to  Ho  tiiitl)  tbe  l^laintiff,  fo?  tlje  Cllrit  com= 
mnnti0  Ijim  to  leup  anti  b^inn:  tljc  ^onep  into  Court,  tobic^ 
I  Sid.  1 19.    tlje  }3laiiitiff'0  Deatlj  noe0  no  toap  binuer ;  ann  tbercfoje  be  ba^ 

1  venr.  4r.   ^^"5  uotbing  to  50  fattbet  tnitb  tbe  Plaintiff,  but  to  ei;ecute 

2  Sand.  400,  tbe  eUrit,  be  map  no  it  nottuitbUannino;  W  Deatb:  OBef!tie0, 
Moor  402    ^"  Crecuticn  i0  an  entire  '^bino:,  ano  cannot  be  fuperfcoeti 

3  Kcb.  39^  after  it  i0  bcQim ;  ioben  (Soo50  are  once  feij'D,  no  21lrit  of 
1  cro.  227,  erro?  0?  Superfedeas  fljall  ifap  tlje  ^i\U;  anD  tbe  fame  per-- 
?  cro.  390.  fon?  tbat  be0in0  an  dEfecutibn,  (ball  enH  it.  %o  tbat  tbe 
34  H.  6. 16.  olti  ^g^bcriff  bits  not  onlp  $lutbo?itp,  but  i0  bount  ann  com-^ 
JSA"?   Pf'J'^^^'^  ^"^  P^occeti  in  tbi0  Cjtecution  3  ann  if  be  notb  not, 

■  '    ■   tbe  eiirft  Dillringas  nuper  vicecoraitem  Iie0,  Of  tubicb  223rit 

tbere  be  tluo  €)O?t03  one  i0  to  nillrain  tbe  oin  ^betiff  to 
fell,  ann  b^ing  tbe  ^onep  into  Court;  tbe  otber  to  fell 
ann  neliucr  tbe  C^onep  to  tbe  neUi  ^betiif  to  b|inff  it  in  j 
tubicb  plainlD  fljetD0  tfis  autbo?itp  continue0  b]f  Olirtue  of 
tbe  ficfl  mx'ix  X  ptte  tbe  ^bcriff  bauino:  feijen,  be  10  ob^ 
2  ligen 


SHIPS. 647 

ii0cii  to  rctucit  Ijis  mtit ;  aiiD  toljeit  Ijc  Ijas  nniTie  a  Ee- 
turii  of  SciTiirc  cf  tijc  <iD00t>s,  aim  tijnt  tJjcp  iTinaiii  in  Ijis 
Ipannis  fo?  tonnt  of  TSiipeL'S,  tljat  ijS  not  a  Difclinrge  of  tbe 
Commanti  of  tlje  SStlrit,  but  onip  an  €i:cufe  tijat  lie  !jas  not 

t|)C  ^oncPj  anO  tW  a  Venditioni  exponas  HoCiS  JiC  tO  fcif^ 

pet  a  Diftringas  IS  tljc  p?opcr  EcntcUp*  €!)e  €'Dci'iff  is  to 
make  g^alc  of  tljc  (j^ooUs  in  conuenfcnt  '^imt;  ann  tn  tfjis 
Cafe  lie  Ijad  nianc  fjimfelf  liable  at  aU  Clients,  (3as  of  (SoQ 
etccptctj)  to  anfiuer  tfjc  cHalue  acco?t!inn:  to  Ijis  Jaeturn  i 
ann  if  tfjc  (SooQS  be  iDo?t()  tlje  S^onep  tfjat  t&ei>  ate  ap^ 
pKiifcn  at,  ano  tIjat  !)e  tttiiuns  tfjem  of,  it  is  hot  to  be 
fuppofcn  ije  can  loant 'Bum-Sj  ano  fje  is  not  cljatffetJ  to 
tlje  OaUie  tOcp  fljall  ijappen  to  be  foiti  fo?,  but  to  tijat  Cia- 
luc  luijiclj  Ijc  ijas  retutncu :  3f  Ije  makes  a  falfc  Eetuin,  an 
ilftion  lies  aijainff  fjim,  (Dn  tlje  Sljcriff's  feijinu  tljc  (^ooDS 
bp  ^Uttue  of  tJje  mut,  t()e  Defendant  10  aSuaHp  otfcfjarg- 
eu,  anU  tlje  property  UeuefteD  out  of  Ijini,  tljo'  tljep  arc 
not  foin  i  10?  tljc  IDlaintiff  mud  DepenH  upon  Ijis  Cvccmion, 
ann  Ije  Ijas  no  furtljcc  Eemetjp  affainll  tlje  Defennaiit,  but 
altoffctljct  againft  tlje  €)ljcriff :  ann  ns  tlje  Defentiant  batlj 
loft  ijis  <55ootis  upon  an  Ci:ccution,  toljiclj  tlje  pinintiif  Ijiin^ 
feif  Ijatlj  cljofe^  tljetefoje  tljetSoons  are  in  CuftoDp  ofLaUJ, 
aim  tlje  Defennant  is  tJircl)arpn  tljereupon. 
/Cljc  Jutsgment  uias  aflirmcti* 

^ee  Execution* 
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Knight  <verfus  Berry.     Pafch.  i  W.  3. 

^l^CEC  tucre  federal  partOtonets  of  a  %Up,     (i.) 
oim  tlje  maio?  part  ajyreeti  to  fenn  Ijer  in  a  carchew  ».<, 
Clopageto  @ca,  but  tlje  reft  uifagreeli ;  Mjere=  J'„„  ,0 
upon  tlje  greater  Bumber  (ncco?oinff  to  tije  com- 
mon Clfagc  in  fuclj  Cafes)   fuffgefteti  in  tlje  aumiraltj* 
Court  tlje  Difaijreement  of  tijeir  Partners,  anD  tljen,  agree- 
able to  t&eir  afage  tberc,  tljep  ojtier'n  certain  Perfons  to 
app?aife  tlje  ©Ijip,  tuljo  acco?tiinfflp  fet  a  ^alue  thereon ; 
ann  tljcn  t&c  mafo?  Part,  toljo  agreen  to  tlje  Oopage,  en^ 
ter'n  into  a  Eecognijance  to  tlje  nifagrceing  Partners,  in  a 

©um 
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-©um  p?opo?tioiwfcIc  to  tbcic  %\mtU;  UjJjiclj  is  ufuuilp^ 
Bone  in  djnt  Court,  to  fecure  tfjc  ©IjaiTs  in  tije  %\)ip  oE 
tijofe  luljo  tiifnucecii  to  tf)e  Qopagc  aijainft  all  SlDUenturcs : 
aftcciuaros  Berry^  one  of  tlje  Difagceeino:  Pnitners,  took 
out  a  Scire  facias  upon  fuclj  IRccoffni^ance  cntci'D  into  bp 
Knight,  anu  (Sentence  teas  lja»  againft  fjim  in  tije  Court 
of  aomiraltp ;  from  tuljici)  Ije  appealen  to  t&c  fiiiniy  in 
C^ancerp,  &c.  3ntJ  noto  Knight  moiien  fo?  a  pjcijibition, 
fo?  tijat  tfie  anmiraltp  ijan  no  Jurisoiaion  in  tljijs  Cafe* 

Holt  C*  li  3  60ID  clear Ip,  tfjat  tije  greater  JI5um'oer  of 
lltJartners  ace  not  tuitfjout  a  proper  Eemenp  at  lain  in  fucfj 
Cafe;  anQ  tljat  an  ^aion  againft  tfje  leifer  Bumber  nu'fffjt 
iJc  frameo  upon  tlje  fpecial  fatter,  fettiniy  fo?tf),  €i)at 
luijereas  bp  tlje  latu  anti  Cuftom  of  tljigi  Eealm,  if  feiieral 
5!i)artnerjji  tie  of  a  ©i)ip,  anti  tlje  majo?  part  aryrec  to  fenD 
iier  on  a  certain  cUopage,  anO  tije  letter  BunUier  Diffcnt, 
&c.  tlje  agreentent  of  tije  greater  dumber  Hjaii  fcinti  tije 
rc(t ;  anti  fo  lining  tlje  particular  Cafe  toitbin  tijig  Cuffom, 
bj)  fljeiuing  tOe  partnerfljip  ann  tnljat  tije  piaintiffiS  Ijauc 
agreeti  to,  anD  tbe  £)ifagreemcnt  of  tlje  2Dcfeniiant0  tljc 
leflfer  Bumber,  &c.  bp  toljicij  tije  profits  of  tlje  eiopage 
rHcn"^''"  ^^^^  ^^^  ^^  damnum,  &c.  ^nU  in  tlji0  Cafe,  aitf)o'  it  luasj 
c.  lu  '*'  urgen  to  be  tbe  conftant  Courfe  of  tije  ^umiraltp  to  p?o- 
13R.  3.  c.  5.  ceeu  on  tijefe  Eecogni^anceis,  t&e  Court  ijeiti,  tijat  tl)at 
cannot  p^eijail  againll  tbe  €)tatute  of  H.  4.  fo?  tije  Sltimiraitp 
l)atf)  no  Conufanceof  tbi0  fatter;  t6erefo?e  ail  tljat  mh 
tone,  toajij  coram  non  judice :  ^nU  a  p?oijibition  toasi 
grantetj* 

Boulfton  'verjus  Sandiford  &  al'.   Hill.  iW.dcM. 

(2.)  A  Ction  of  t&e  Cafe,  in  tnijiclj  tbe  piaintiif  tieclares  a= 
skinn.  178.  £\  gaintt  t^e  Defentiant!3  a0  ©UineriS  of  a^Jelfel;  anD 
fljetuis  ti)at  tijep  appointen  J.S«  (a^after,  iuijo  receibet  fucft 
«Sooli0  aboarn  to  be  carrieU  from  London  to  Topfham ;  ant 
tbat  tbe  SDefenuants  unoertooii  to  carrp  tijem  fafeip  fo?  l|)ire, 
&c.  but  tbat  tbe  ©ooCjs  tcere  tamageti^  upon  tbbicij,  &c. 
£)n  Bot  guiitp  pieaneti,  tije  Jurp  founn  a  fpecial  (Lierbia, 
tijat  tbe  Defehuants  mere  part=€)tDner0,  but  tijere  tnere 
otber  Otoners  not  nameti,  anu  tijat  ail  tije  ©ioneris  con* 
ftituteti  tije  Rafter  anti  ^^arinerg ;  tijat  t&e  (SootJfi  of 
tbe  Piaintiif  mere  tieiiberen  to  tije  fatter  to  be  carried  ajj 
abobe,  anti  tljat  tljep  toere  namageti,  &c.  anti  if  (tU 
aaion  not  being  againft  all  tlje  C»tuner0,  but  onlp  t^e  De* 
2  fentiantjj) 
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fetmantis)  JuDgmcnt  fljouID  be  fo?  tljc  plaintiff  taasi  t&e 
Clucftion  ^ 

Holt  C*  2.  €f)e  asioit  miffljt  !jaue  been  b|OUffl)t  againft 
tte  gaffer  alone,  0?  auainft  aU  tije  Otonerjs,  becaufe  tbei> 
Ijaije  a  OSenefit,  i.  e.  t\)t  Jfteifffjt  5  anu  if  tljeee  be  a  Default 
in  tlje  C?5affer,  tijej)  are  cijargeable,  fo?  tlje  ^affet  ijs  tljeic 
Setuant,  anU  appointeu  bp  tijenu    ^nti  Ijere  t&e  Defen=  Moiioyaos, 
Hantsi  are  not  cljargeable  in  refpca  of  t(je  ©lunerfljip,  but  ^°p     g^ 
of  tije  an^antaijc  Wcl)  tOep  ijabe  bp  tijc  fttim-y  antiHm°.«. 
tljerefo?c  toljerc  ]pm  of  tlje  Oitmers  iuouto  employ  tlje  ?  Lev.  253., 
S)ljip,  anU  tlje  otljcr^  tuouio  not,  tljere  tljeaDbantaiyc  of  t^/"'-^'""* 
tlje  eiopap  tuill  belong  to  tftem  toljo  fit  ann  emplou  tlje  rsaind.115. 
etip  j  ann  if  anp  Dnmatre  be  to  tlje  Jlatiino:,  tlje  aaion  ?.'-'=':"'* 
fljall  be  onlp  ajjainft  tljem,  anti  not  ajyainft  tlje  otl)et!3 :  ©a  iB^hCtt. 
Oiunerfljip  ijs  not  tlje  jfountJution  of  tljijs  aaion,  but  tbe  i  Mod.  is. 
Crult  ann  Eecompencc;  anQ  tlje  Cruft  is  a;s  tocU  loitb  tlje  l^^l^  \'\'^ 
otljeris  ass  toitlj  tljc  Defentiantfi,  fo?  tljc  (^0000  toere  tie= 
li^eren  to  tljc  jailer,  anD  &i0  Eeceipt  is  tljat  of  all  tbe 
HDtonere  toljo  appointed  Ijini;  anO  in  eberp  Crult  tljere  is 
a  Contrag  impiieti ;  anH  tlje  Cruft  being  in  all  tlje  ©tuners, 
tlje  Contraa  fljnll  be  fo  alfo.    €lje  Cafe  of  a  common 
Carrier  notlj  not  niffcr  from  tlje  p?efent  Cafe ;  an5  if  it 
toas  in  fuclj  Cafe,  all  tlje  partners  ouijbt  to  be  joinen,  fo? 
as  tljep  are  all  Pnbies  to  tlje  implien  Contraff,  tljep  ftouio 
be  joincn  in  tljc  aaion;  toljicD  not  beinrj  none,  tbe  Defen= 
tants  map  tafee  aubantase  of  it  upon  tlje  (general  JlTue : 
ann  if  an  aaion  IjatJ  been  bjouffljt  on  tlje  Plaintiff's  P?o= 
mife  to  pap  fo  mucb  fo?  tlje  Carriage  of  tlje  (Soons,  tljere  is 
no  Doubt  but  tfte  Defennants  miiyljt  Ijabe  taKen  anbantage 
on  tbe  (general  Jffue,  tljat  tljis  P?omife  Uias  alfo  tuitlj  A^ 
anti  B.  not  nameD,  &c.    Citljer  $^affet  0?  ©toners  map 
blino:  an  aaion  fo?  tl)e  Jfreiffljt ;  but  if  tbe  Otoners  b^ing 
tbe  aaion,  tljcp  mud  all  of  tljem  join,  tberefo^e  tl)ep  mult 
all  be  loineti  -,  as  tbe  ifreigljt  belongs  to  all,  fo  all  are  e-- 
tiuallp  unticrtaliino;;  anU  it  toouin  be  uerp  unreafonable, 
ttat  all  fljouin  Ijabe  tlje  ^jire,  anu  pet  fome  onlp  pap  fo? 
tbe  Damage :  Jn  tljis  tlie  Cmplopment  is  joint,  anH  like 
to  tlje  Cafe  of  joint  Officers,  tljep  all  mafee  but  one  Per= 
fon,  antJ  a  OS^eaclj  of  Cruff  in  one,  is  a  "^jeaclj  in  all  of 
tl)em;  tbe  Confitieration  beiniy  to  be  paiD  to  all  tlje  ©tuners^ 
of  confcciuence  all  mull  be  cljargeu,  anH  tlje  ISenefit  is  tlte 
Caufe  of  tbe  Cljarge.    Opon  tbe  tnljolc,  if  tlje  plaintiff  tuill 
cljarge  tlje  £)tnners,  l>c  muff  cljarge  tbem  in  fuclj  a  manner 
as  tljep  are  cljargeablr,  toljiclj  is  not  obfetbeti  in  t&is  Cafe* 
JiUUgment  fo?  tbe  Defennants* 

8  C  Edmon-* 


6?o  SHIPS. 


Edmonfon  qjerfus  Walker.     Mich.  2  W.  &  M 

( 3. )  np  ]^€  Dcfeimant  libels  in  t^c  Cltimfralti'  Court  as  ei-- 
1  Show., 77,  X  ecutoi  to  iyn  Jpuobant!,  late  Staffer  of  a  %i)ip,  a- 
'^ '  '^^  0«iin(t  tlje  eijip  anu  apparel;  ann  Ijatf)  tlje  fame  Decreet)  ta 
be  foio  fo?  papmeut  of  tfjc  fain  t^alter,  ann  ^eameiis 
ffijlages :  ann  on  a  fupplemcntal  libel,  certain  ^ai(s  be- 
lonoinff  to  t(jc  faiD  <S!)ip  Uiere  necrects  to  be  tielineren  tip, 
nnU  an  account  renuereti  tOereof,  t{)r.t  tfjcp  miffijt  be  folo, 
&c.  anti  t!)c  partp  toljo  bau  tljem  in  Ipoireflion  o^iiereD  ta 
be  nttacljeQ  until  be  iljOUlQ  Ueliber  tljcnu 

It  uias  mciieD  fo?  a  p?obibition,  fugtyeaing  tbe  Statute 

of  R.  3.  tbat  tije  aDmirnltp  ban  notbinu  to  Oo  loitb  lantJ 

affair©,  ann  all  Pleas  of  Crefpafs,  Cafe,  &c.  mere  per-- 

taining  to  tbe  Courts  of  Conmion  latu ;  tbat  tbe  Cotirt 

of  anmiraltp  cculD  no  notbing  bctc,  becaufe  tbe  Pcirefucu 

Run  Detainer  iucre  at  lanD,  anO  tbere  a  property  is  uefr-- 

2inft.  168.    eU;  but  if  tljere  be  none,  tbe  "Co^t  inas  at  Hanti,  ann 

2Rd?4g?'  tbctEfo?e  Determinable  at  tm:  €be  IReafon  Wi^  Mtctk 

aCro.5i4''  is  Determinable  bp  tbe  Common  lata,  is  becaufe  'tis  nl- 

toaps  caft  upon  tbe  lanD :  auD  tubere  part  is  triable  at 

Common  Lato,  anD  part  bp  tbe  aDmiral  laU),  tbe  Com» 

mott  latu  (bail  be  p?efcrreD,  &c. 

Holt  C*  %  J^ariners  ^ages  are  loitljin  tbeir  Jurif- 
Diaion:  Cbcp  map  fell  tbe  ^bip,  anD  tbe  ©ails  anD 
Cacfele  are  part  of  it,  anD  remain  part  of  it  luben  tbep  are 
on  %lmz ;  tbe  <Sbip  it  fclf  is  at  lanD  iuben  in  $)arbour 

&  infra  Corpus  Comitatus :  auD  aS  tO  tbe  CafeS  Of  CrefpafS 

Done  infra  Com.  'tis  ttue  tljep  are  out  of  tU  3!urisDiSion  of 
tbe  aDmiraltp  -,  but  bere  i$i  onlp  a  ConDemnation  of  it,  as 
an  accetfarj)  0?  appurtenance*  Jf  pou  come  in  anD  pleaD 
property,  tbep  toill  anD  mitrt  alloto  it-,  otbertuife  toe  tuill 
p?obibittbem;  anD  agreeable  to  tbat,  you  muft  alter  pour 
€)Uggeftion* 

Anonymus.     Hill.  13  W.  3. 

(4)     "Bp  Holt  €*%   Tif  a  ®bip  i$  loff  before  (be  arrives  at 

3Saik.43,  X  anp  Po?t  of  Deliberp,  tbe  ©eamcu 

*♦■  lofe  all  tbeir  ^ages  -,  tut  if  flje  be  loft  after  arribal  at  a 

Pa?t  of  Deliierp,  tbcn  tbep  fljall  onlp  lofe  tbeir  Sltages 

from  tljc  laft  PDjt:  Xut  in  Cafe  tije  Mariners  run  atuap, 

I,  tbo' 
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t!jo'  nftcr  tijzv  come  to  anp  l^oit  of  Dcliuerp,  tfjep  lofc  anti  •  ^'^  '^9- 
foifcit  ni!  tUcii-  OLlaijcs;  &ec^.oco.i. 

a  a9a(tcr  map  pniuii  Ijis  ©Ijip  foi  Eclicf  fit  CttremitP; 
fo?  Ije  befnn;  coii'ftittiteli  ^aftct  fjatlj  impKcitfp  a  jaotoCL'  tc 
p^fcr^c  tf)c  ©Ijip  in  Cafc^  of  Drinker:  €I)oufffj  Ijc  cannot  ""''  ^•'-. 
DO  it  fo?  Iji'js  oton  Debt,  hn-Mc  ijc  fjas  ncittjcr  a  l^^opcrtp  ""'•  ^  ' 
01  Ipotpa*  fo2  tijat  purpofc ;  ann  if  tijc  ^Dun'rnltp  fljouID 
confirm  an  Hypothecation  Of  tljat  Baturc,  a  p^oljitiitioit 
njall  be  0i-antct!. 


SIMONY. 

Bifhop  of  St.  David's  verfus  Lucy.    Pafch.  1 1  W.  5. 


T 


"^1^3:©  ttia0  ti}t  Cafe  of  £)?.  Watfon  151(1)0?  Of  St.  Canhcw 
David'0,  tl)i)0  UiaS  COn^encD  l)CfO?e  tlje  Archbifhop  '^^*'  *^^" 
of  Canterbury  at  Lambeth  tO  nnfluec  llltierS  3r= 

tklcs  crljimtcD  againft  Ijim,  b)>  Wjicfj  Ije  toas  c&arjy-- 
£5  luitlj  ^imoni)  in  I)is  iDtRce  of  'Bifiiop;  fo?  tafeing  S^oncp 
fo?  Curacies,  anti  aumitting  Petfonsf  into  £)?atrs(,  anb 
fo?  CoJirupt  JnCitntions,  &c.  anH  noto  it  mas  moiitD  fo? 
a  p?oljibition,  anD  obieScD  tbat  tije  arcl)bi(l)0p  IjaD  no 
Potoer  to  contjcne  befoie  ijimfiif  an^  Suftragan  fo?  a  ^i&Xtc^ 
meano?* 

Holt  €.  3!*  '€ijc  ©cllinD:  of  a  Curacp,  anti  tafeino;  ^onep  '  ^°"-  a^""' 
to  anmit  99en  into  O?0ec£i  10  <Simonp,  ann  punifljabie  bj)  f  *'"  ^'^* 
tlje  Metropolitan ;  anD  aftct  ttianj»  Debater,  a  p^oljibition 
toass  tienieD :  aftectoatus  tljcp  p^oceetJCH  at  Lambeth  againtt 
tbe  T>inm  upon  tfie  articles,  anH  tijcrc  a  Sentence  of 
Deprivation  palTeH  againft  Ijim  -,  from  toljicD  &e  appearu, 
anti  tijat  Sentence  luas  atfitnVti  bj»  t&c  DciejjatesJ* 
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^t  Nifi  prius  coram  Holt.     Mich.  1 1  W.  ^. 

(I.)  A     B  asion  of  @)laiiticr,  itt  tn^iclj  t!je  paintiff  fft' 

Cafes  w.  5.     /\     out,  cijat  Oe  ti)a0  a patun-'B^ol^et  lip  Crane,  ann 
5**-  jlIL  ^^^'''^  ^^^^  £)cfenliant  faio  tijefe  eilo?ti0  of  fjim, 

Thou  art  a  broken  Fellow ;    ailD  Iai5  ailQ  p^OliCO 

!LGf0  Of  CuttomcriS,  viz.  C!jat  fonie  inljo  tucre  coming  to 
patuii  <55ootisi  tuitlj  fjim  fo?bo?e  comitiff,  anU  ot^crjs  tooH 
atoaj)  tljeirg  ijp  Occafioit  of  tijc  2IIo?5i0* 

Holt  €.  31*  €|)e  -(iDtarie  of  a  paU)n-':B?oltn- 16  an  fjontft 
iaiDfuI  Crate,  tijo'  it  IiesJ  unner  ©ufpicionsf ;  fo?  it  i0  lauiful 
to  blip  oio  (S'OOtiS,  aitn  fell  tijem  apin,  ano  fo  to  Icno  out 
$^oncp  upon  a  pieOp;  but  a  a5?olter  oujjfjt  to  be  tierp 
cautiousi  in  buping  ffolen  60000  5  pet  if  be  fljouio  bup  (toleh 
^0000,  not  Uiioiuinfl:  tbem  to  be  fucb,  it  is  no  Crime* 

anu  upon  Points  arifinjj  upon  tbis  Cafe,  be  faio,  one 
migbt  tafee  a  (Ktlarrant  to  fearcb  a  fufpicious  ^oufe,  upon 
a  jfelonp  committen ;  but  it  10  at  W  Peril  to  e;rccute  it  in 
Hue  Cime,  ann  at  fufpeaeu  l|)oufe0  onlp* 


1  Inft.  51. 


How  ^erfus  Prin.    Mich.  I  Ann. 

(2.)  TB  Cafe,  fo?  fapinff  of  t^z  plaintiff,  tuba  intenUen  to 
Farrcfl.  107, 1  ftiinri  CauDiDate  fo?  J^nigbt  of  tbe  ®bire,  anD  tuas  a 
'°'*  %M\tt  of  Peace  anti  Deputp  Hieutenant  of  tbe  fame  Conn- 

tp,  tbat  be  tuas  a  Jacobite,  ann  fo?  b^inrjino:  in  tbe  P?ince 
of  Wales  anH  Poperp,  to  neftrop  tbe  Bation,  &c.  Clje 
plaintiff  ban  a  dleroia  ann  400 1.  £)amaQ:e0i  ant  tben 
$^otion  toa0  mane  in  arrefl  of  Slungment,  fo?  tbat  tbe 
Mo?n0  tuere  not  Siaionable;  upon  ^xA)ii^  tbere  toere  manp 
|)earing0  ann  JDbicaions  \i^  Counfel, 

Holt  c*  31*  Cbe  Cluemon  bfte  i0,  Mjetber  tbe  ©Ilo?ii0 
be  aaionablef  31  am  not  fo?  neclarino;  mp  ©pinion  tubat  tbe 
3Laiu  uiouin  be,  in  cafe  tbe  ^lo?ti0  ban  been  fpoken  of  a 
p?ibate  C^an,  becaufc  it  i0  going  furtber  tban  tue  necb, 
ann  to  p?ejunice  a  point  tbat  map  come  in  Ciueftion  -,  ann 
tberefo?e  31  gibe  tljis  Opinion  onlp  on  Account  of  tbe  per- 
fon  of  lobom  tbep  are  fpolte,  as  it  appears  on  tbe  Decla= 
I  ration, 
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ration,  tljat  Ijc  luas  a  Jufticc  of  Peace  in  tljc  Countp,  ann 
lifecBJife  a  Dcputp  lientcnant :  ^nn  an  ^laion  lico  againft 
a  ^an  fo2  mota^  fpoken  of  one  in  a  publicit  €)flice,  upon 
ttoo  accounts ;  fli-ff,  to  cljavijc  Ijim  luitlj  ill  Principles,  tfjat 
are  of  fuel)  a  Bature  as  niaue  Ijim  unfit  to  bear  tljat  ©fficc 
0?  emplopment,  is  aaionaWe;  fo?  if  Ije  Ijao  fuclj  Cljouffljts 
to  fa?inn:  in  tlje  p?etenneti  Piince  of  Wales  into  tl)is  fixiniy- 
tiom,  it  is  neceffarp  Ije  fljoulD  lie  remoueti  from  W  €tuft  j 
antJ  Ije  as  3juffice  of  peace  oug&t  to  puniOj  poperp :  @ure 
tljen,  if  fuclj  perfon  is  fo?  introtnicinu  Poperp,  Ije  ouff^t 
not  to  be  truflen  toitlj  an  SDfflce,  tlje  Dutp  tti&ereof  is  to 
puniflj  antJ  fupp?efs  it*    •SeconUlp,  !|)e  is  Deputp  £ieute= 
nant,  ann  confcquentlp  i)e  Ijas  poiuer  to  uefenti  tlje  (S5o- 
ucrnment  of  tlje  County  asainft  all  p^etenoers  •,  ano  5iS 
beinu  of  fuel)  principles  as  Ije  is  Ijere  cljarffco  toitS,  mafees 
f)im  obnorious  to  tlje  eftablinjen  <2iot3crnment,  ano  not  to 
beentrufteo  bp  it,  in  a  poll  tljat  i^  fo?  Defence  thereof; 
tuljen  in  trutlj  it  map  be  fo?  tlje  atiijantan;c  of  tlje  ©oUern-- 
ment  to  continue  l)im  in  it,  ano  a  Difrcputation  to  tint  to 
be  tucneo  out  of  it  upon  ^ufpicion*    Clje  Cafe  of  ©ir  3  Lev.  50. 
William  Clarges  in  tt}t  Common  picas  is  nniclj  lilte  tliiS;  l^L^U'i 
ije  fet  fo?tlj,  tljat  Ije  mas  a  Zu^ict  of  Peace,  Deputp  tkw  Yeiv  104. ' 
tenant  of  fuclj  a  Countp,  anti  t^at  at  tlje  Cime  of  fpeaK^  L^T"^'  ^' 
inff  tlje  mom  \i^  intenoeti  to  ttano  Canoioate  fo?  a  050= ,  rou.  aW. 
rouirt,  to  be  a  'Burgefs  in  parliament;  nnH  t&e  Defentiant  sd. 
faitj  of  Ijim,  tliat  Ije  tuas  a  Papift,  ttil)iclj  onlp  fljeuien  tuljat  *  ^*'''- *^^^- 
l^is  Principle  anO  i^ffeftion  toaS;  pet  beino;  fpolte  of  one  in 
SDffice  of  Cruff,  tlje  Court  teiu  it  aaionable,  fo?  tlje  Derp 
being  a  Papift  is  ffooo  Caufe  to  remoije  Ijim  out  of  l)is 
Place*    3t  Ijas  btm  atijuOffeU,  tljat  to  call  a  3^uftice  of 
Peace  Blockhead,  Afs,  $c»  is  not  a  Slanocr  fo?  tobicD  asion 
litis,  becaufe  Ije  tnas  not  accufeo  of  anp  Corruption  in  Ijis 
Cmplopment,  or  ani)  ill  Defign  0?  Principle;  anO  it  teas 
not  Ijis  ifault  tljat  Ijc  luas  a  'Blockljcao,  fo?  \iz  cannot  be 
ot^crtoife  tljan  IjiS  C|5afeer  maoe  Ijim  t  TBut  if  Ije  Ijao  hmi 
a  luife  ^an,  anO  luicheo  p?inciples  tnere  cljargco  upon 
l)im,  tDl)en  Ije  IjaO  not  tljem,  an  aaion  tuoulti  Ijaue  lain ; 
for  tljo'  a  50an  cannot  be  tuifer,  Ije  map  be  l)oneffer  tljan  be 
is»    3f  a  perfon  be  in  a  Place  of  Profit,  anD  Ije  is  ac= 
cufeo  of  Jnfufficiencp,  Ije  fljall  babe  Eemeop  h^  aaion: 
''QLis  otljertDife,  if  Ije  be  onlp  in  a  place  of  Uponour;  tbo' 
eben  tljcre,  if  Ije  is  cbarpo  toitb  ill  Principles,  anti  as 
tifaffcaeo  to  tbe  6o\3ernment,  Ije  fljall  baue  an  laaion  fo? 
fucb  ^icantJal  to  Ijis  deputation* 
ebe  Plaintiff  &ao  Juugment* 

8  D  The 
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The  Queen  n}erfus  Langley.     Hill.  2  And. 
C3.)     T  TPOB  ait  SlnHiament  njjninff  tfje  DcfciiDnnt,  foi  im 

2  Saik.  697,   V-J.  (nrc  to  tlje  S^apO?  of  S.   You  Mr.  Mayor,   I  care  not 
sSa'lk.  150.   a  Fart  for  you;  ailO  at  anotljet  Dap,  You  are  a  Rogue  and  a 

Rafcal :  %  tnajs  infiftcU,  011  a  Dcmurtet  to  tW  JitDiainent, 
tijat  tlje  CKo?DS  not  Mm  fpohcn  of  Ijim  lu&ilc  in  c^ecu= 
tiott  of  ijisi  Office,  it  iDasi  no  Offence  inniftaJjle. 

Holt  C*  31*  €l)efe  mo?li0  are  not  inoiaafale,  becaufe  tfje 
$^a^)o?  toajs  not  in  t^e  execution  of  W  Office,  no?  a  pa- 
tent Officer  i  fo?  it  tooum  Ijaue  altereo  ti)e  Cafe,  if  fje  ijan 
been  a  :juftice  of  Peace  lip  Commiffion  from  tfjc  'SXimn, 
tn&en  SnoiSment  fljouin  Ijaije  Iain,  tiecaufe  tf)c  2110^50  tooulli 
^aue  been  an  ^fperfion  upon  tije  Oueen  anti  «^oUerninent 
in  general,  bp  iuljom  fie  toas  emplopeti*    %x  notft  not  appear 
t&at  te  toa0  a  'Mfiiiz  of  Peace,  o?  if  ije  tuae,  t&at  'ttuajs 
II  Rep.  95.  tjp  appointment  of  tfie  Clueen,  but  of  tlje  Corporation- 
Moor* 247.    'tiis  true,  if  t&efe  mm^  San  been  QlUitten  aj  t&ep  uiere 
1  Vent.  i6.  fpoKen  of  tbe  ^apo?,  an  3!noiament  luouin  lie,  fo?  litera 
\  Le/Isi    ^"^^'P^^  manet,-  anti  tfiere  are  manp  Cafeis  tuljicij  p?obe,  t&at 
ti)e  fame  mt^p^  tuljen  to?itten  are  aRionable,  iti&icb  are 
not  fo  tuf)en  fpofeen*    ^ijere  ^lortjs  Dircaip  tenH  to  t^e 
-Breacfj  of  tl)e  Peace,  asi  if  one  ^an  cljallenffe  anot&er, 
&c.  it  i0  intiaable:  TBut  fo?  tbefe  petit  ®ffence0,  tDat  are 
contra  bonos  mores,  t^e  latD  bas  anotijer  p?obifion,  bj»  re-- 
ciuirinff  ©uretp  fo?  tbe  peace  anD  (Soon  OBeljabiout;  \\\ 
JDefauit  tDbereof  tbe  S^agiltrate  map  commit  tbe  Offender, 
toben  fpofeen  out  of  Court  j  ann  Mjen  fpofee  in  Court,  be 
map  be  p?oceelieti  againft  fummariip,  anH  fineti  fo?  tbe  Con- 
tempt* 
Cbc  3!ntiiament  tnajs  quallieti* 

Baker  njerfus  Pierce.     Mich.  2  Ann. 
(4)     /^^^^  acainft  tbe  Defentiant  fo?  tbefe  mm^.  You 

ModCsCij,  V^  Itolc  my  Boxwood,  and  I  will  prove  it:  3nti  notD  it  toaS 

^^  mobetj  in  ^rreil  of  ^uogment  not  to  be  aSionafaie ;  fo?  to 

fap.  You  are  a  Thief,  and  ftole  my  Timber,  or  my  Corn, 

Hops,  Apples,  $c*  no  Saion  lieis,  becaufe  ttbere  aao?tiis 
cbarge  one  eitber  toitb  Crefpaf^  0?  lelonp,  if  tbcre  be  not 
otber  mm%  tbat  fljeto  it  to  be  jfelonp,  tbe  beff  ©enfe  iball 
be  tnfcen* 

a  Holt 
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Holt  C»  33*  3111  Intec  €imc0,  tfje  ©pinions  (jnuc  &ccn  in 
manp  Jnffnnccs  Different  from  tljofe  of  former  Dnps?  ^'-tD 
rcfpca  to  SlanBcrous  mom ;  fo?  it  toajs  OrlD  fo-mcdp, 
tljat  tfjcrc  luaiei  a  Difference  bettucen  fa  pin  n;,  CIjou  art  a 
C!)ief,  ann  ijatt  ffclcu  nw  (laoon,  nnn  Cfjou  art  a  Efjief, 
iQi  tljoii  ijas  fioleit  mp  ^loon,  ann  Juriffmcnt  ijatl)  been 
Ijcti)  toaps:   OSut  lath  ©pinions  make  no  Difference,  Hob.  531, 
if  tljc  mopss  are  fpofeen  at  tfje  fame  Cime^  anls  t!jcfe  arc  ^cro.  .,4. 
fcramblinD;  ^lm0,  tljat  f)abe  oone  bacfetuams  aiiQ  top  i  lcv.  2S0. 
tuarus,  ann  tlje  ioie  lp)eopIe  in  tlje  Countrp,  tljat  pjiuatclp  ;  s^^;^43i- 
cnt  ann  carrp  ainap  Coppice  8:0ooli,  are  in  common  fpeaU=  1  010/509. 
ins  cailen  OLlcou=<Stcaier0.    31  ijabc  fjearu  mp  £o?ti  Hale  1  jo-  6s. 
fnp,  tbat  ije  knetn  no  fet  Kiile  fo?  asionjs  fo?  mom,  but  leJ."''"^' 
tljat  all  mom  ffoou  upon  tljeir  otun  jfeet :  €0  fap  a  ^an  i  Mod.  iz. 
ija0  tlje  ]pox,  is  not  aSionable  3  but  if  tbe  mom  be  tljat 
Ije  Ijas  it,  mii  ffot  it  bp  a  f  clioto=ljair'd  ©Hencb  in.  Moor- 
fields,  bas  been  anfuDffen  aaionablC;  luljicb  laff  mom  5o 
not  carrp  a  biolent  Jntenbment  tljat  tlje  Speaker  meant  tlje 
French  ^cx,  but  tOc  ^cufc  Icalis  mo|e  tbat  tnap  tljan  ano= 
tber.     anu  it  Ijas  been  affreen,  tbat  ^tealinn:,  ann  fc= 
loniouflp  ©tealinn;,  are  not  tbe  fame ;  fo?  in  common  par* 
iance  ©tealinff  notlj  not  alluaps  import  iTelonp,  as  to  cut 
ann  carrp  atoap  Jfur^c  is  a  ©tealinn;,  but  not  a  felonious 
Cabino; ;  tljo'  tljis  teas  Ijein  bp  Powel  3!*  to  be  p?operlp 
Ctefpafs:  ^nn  tljc  Chief  Juftice  nlfo  fain,  3?t  teas  not 
too?tlj  tobilc  to  be  learnen  on  tljis  SubjeS,  but  tuljere  etiec 
anp  QU02ns  tennen  to  take  ainap  a  ^an's  Reputation,  be 
tDouin  encourage  Saions  fo?  tljem^  becaufe  fo  noing  tnnulD 
mucb  contribute  to  tbe  p^eferbation  of  tlje  peace* 

Cbe  l^laintiff  Ijan  Slunjjment* 
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and  Crouch.     Mich.  1 1  W.  ^. 

HALE  moben,  upon  StRnabit,  to  Ijabe  fjim  nifcljarff-  cafcs  w. 
en  upon  tlje  late  aa  of  parliament  fo?  nisbanning  536- 
tbe  Srmp,  tubcrebp  ©oiniers  are  c;rempten  from 
Suits  fo?  tb?ee  Fears. 
Holt  C.  :j»  mt  can  o?ner  common  TBail,  hut  tt  muff  nif= 
cljarffe  Ijimfelf  of  tbe  Saion  hv  pleanino;  tbe^a,  &c,  ann  tbe 
Plaintiff  map  traberfe  W  Allegations  5  ann  fo  tuas  tlje  3Rule. 

Spiritual 
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Johnfon  and  Ley.    Mich.  7  W.  j. 

(  ^;  )      "ITN  Prohibition ;  tlje  Dean  of  Salisbury  fjaH  a  J^CCUliarj 

5^9.      I     j,„j,  „^j^^j;  JLctteciS  of  EcQucft  to  tlje  Dcnn  of  tfje 

I     arcijejs ;  it  toass  objeacti,  t&at  tt)i0  turns  per  Saitum, 

nnn  tljat  Ijc  ougljt  to  i&nijc  matie  Jjijs  Kequcft  to  tfjc 

iimmtiiate  €)?Oiuacj»,  anH  Hob.  id,  i86.  anH  Cro.Car.  262. 

tDCte  CitcD ;  non  allocatur. 

Holt  €♦  3I>  Cljere  are  tlj^ec  ^o?t0  of  Pcculiarg.  Ifrff, 
^Ijcn  tlje  atcljtieacon,  &c.  Ijaue  a  peculfat  tuftljin  tlje 
jDiocefc,  ann  fubjea  to  t|)e  BlutiiSliiftion  of  tijc  3D?ninarp : 
€)C£oiHilp,  m\)Z\\  one  Ija^  a  IPeciiltar  not  Cubjca  to  tlje  £)^ 
tiinatp,  but  to  tljeJatcljbifljop;  auD  tlje  'Cljirli  10,  OLIbcn  one 
!ja0  a  Peculiat  fiibjea  neftljet  to  tf)e  O^oinacp  no?  to  tfje 
$lccl)bifi)op ;  ajai  tljere  ate  fonie*  0nli  t&o'  tIjc  Dean  of  Sa- 
rum  10  to  fame  fJurpofcjs  fub|ca  to  tljc  JurigUiaion  of  tlje 
Xifljop;  i?et  ais  t(s  tW  Peculiar,  it  i0  ail  one  a0  if  it  tuais 
in  a  stranger :  ^nu  it  ig  not  unner  tl)e  Slutijstiiaion  of  t^e 

OBifljOp  of  Sarum,  mo^e  tijan  t^e  XifbOp  of  London ;  ant  if 
ije  l)ati  mane  Eequeft  to  t&e  TBiitjop  of  Sarum,  ann  tlje  par- 
t\>  6ati  been  citet  upon  it,  fuel)  Citation  &an  been  toitljin  tde 
€)tatute  of  23  H.  8. 

Mandamus   to   grant  Adminijlration.      Mich. 

9  w.  J. 

( 2. )  A  Mandamus  ttjaiS  granteH  laff  Cerm  to  tlje  3!uii0c  of  tlje 
5  Mod  374.  /\  g)piritual  €ourt  to  fftant  atminiftration  to  J.  S.  tuljo, 
^Jo'a'ji      ajs  be  fuggeftcD,  tuajs  nert  of  l^in  to  tlje  31nteflate* 

Northcy  mobeH  fO?  a  Superfcdeas  tO  it ;   fO?  tljat  tlje  la8 

toagi,  %W  J-  S.  being  citeD  refufeD  to  come  in,  upon 
tubicb  anotber  of  tbc  li\inli?eti  fuen  fo?  ^lominiftration ;  but 
tonjs  oppofen  in  it,  bp  one  tubo  p?ctenneli  tljcrc  tuajs  a  m\\h 
mW)  fatter  toass  noto  unHer  Controbetfp  before  tbe 
Siuiigc  tbere ;  ant  tberefo?e  till  tljat  tuag  Ucterminen,  tlje 

S)piritual  JuUge  COUm  not  Obep  tbe  Mandamus. 

Holt  C.  %  22Iben  tbere  iis  no  Contro\jevfp,  toe  00  fo  j 
but  bcre  ij3  a  Controtierfp  5  anti  toe  UiiU  not  grant  a  Man- 

2  damus 
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damns  tin  it  be  nctctmineti :  jfoi  ftippofe  tlje  mill  fljoum 
feem  gooti;  tufjat  tfjcn  toitl  t!jc  granting  auminifftation 
fignifj)  f 

The    King   ^erfas   Sanchy    and   Tipper.      Hill. 

9  W.  3. 

TIpC  Defcntinnt!5,  being  CluaUer^,  tuere  corttmittcU  to  (  3) 
Gaol,  fo?  rcfufing  to  anflucr  on  tljcic  folcmn  affinna-  ™  ^^•5- 
tion  in  a  Caufc  of  €)ufaftraaiott  of  Citljc^  -,  anti  it  luas 
mobcn  tijep  migljt  be  nifcljargeti,  becaufc  in  tOe  late  iaa  fo? 
permitting  tlje  €luafeerjs  folcmn  affirmation,  tijere  i0  a 
€laufe  appointing  a  fpecDp  JSemcnp  againft  CiuafeeriS  fo? 
Citl)C0,  viz.  bp  Complaint  to  a  Jnltice  of  peace,  iDljiclj, 
it  tua^  fain,  taUcs  auiap  tije  €)piritual  Jurisuiaion  -,  fo? 
iBljere  tfje  Common  0?  S^tatnte  laUi  gibc$  Ecmenp  in  foro 
Seculari,  iDijctljcr  tljc  fatter  be  Cempo^al  o?  Spiritual, 
toe  Conufancc  of  tljat  Caufe  belongs  to  tlje  l^ing'0  €cm= 
pc?al  Courts,  unlcfsi  tlje  Jurisniaion  of  tlje  Spiritual 
Court  be  fatjcn  0,2  alloiDcti  bp  tlje  fame  statute*  i  inft.pd.b. 

To.  320. 

Holt  C,  %  €lje  Ecmenp  hv  tlje  Statute  feems  onlp  ait 
atmitional  jaemem):  COe  Ccclefiaftical  ann  Cempo?al 
Courts  Ijabe  berein  a  concurrent  Jurisoiaion  -,  as  in  tbe 
Cafe  of  a  pcnfion  papable  out  of  a  parfonage  b^  p?efcrip= 
tion,  nottDitbftanbing  tbe  ©pinion  of  mp  lojD  Coke  on  tbe 
Statute  of  Circumfpeftc  agatis,  pou  map  fue  in  tbe  Spiri-- 
tual  Court  fo?  tbe  fame,  tbo'  a  mrit  of  annuitp  lies  alfa 
at  Common  latu.  15ut  tobere  tbe  Statute  alters  tbe  €>f' 
fence,  ann  makes  it  of  a  Ijigber  Degree,  tbere  it  takes  a= 
tnap  tbe  €cclefia(tical  33uris5iaion  5  as  in  tbe  Cafe  of  Polp- 
gamp,  after  a  ^an  bas  tm\  trien  fo?  tbe  fame  -,  fo  in  Cafe 
of  a  a5aftarti=CbiltJ,  tobere  a  C?9an  bas  been  abjubgeti  tbe 
teputen  jfatber  of  it,  tbep  cannot  p?oceeD  fo?  Slanner  on 
tbat  account.    '€\m  anotber  exception  tuas  taken,  tbat 

tbep  tnerc  COmmitteO  for  not  paying  Tithes,  or  other  Eccle- 

fiaftical  Duties,  in  tfee  IDiSjunftibe,  toitbout  fljeiuing  certain 
Ip  fo?  tubat  tbe  Suit  was ;  fo?  tbo'  tbe  eJo?tis  of  tbe  Sta-- 
tute  be  in  tbe  Disjunaibe,  pet  in  tbe  Commitment  it  (bouW 
be  p?ecifelp  fljetun  -,  ann  fo?  tl)is  C;rception  tbe  Defendants 
toece  oifcljargeu. 

Holt  C.  33*  %t  a  penfion  be  bP  i?)?efcription  out  of  a  l^f^''^-^' 
Ecao?p  imp?op?iate,  tljo'  tlje  Eeao?p  come  into  Lap  Jpanns,  ,97"  "  ^' 

8  E  pet 
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pet  it  map  be  fuen  in  t!je  ^pitituai  Court,  tiecaiifc  it  mitjljt 
Ijaue  commenceti  hy  a  g>piritual  aS;  antJ  if  fiicfj  a  p?e- 
fcciptiou  be  Henieti,  it  iljaU  be  tcieD  tbeie ;  but  if  a  Modus 
Decimandi  be  pleaBcU,  it  fljall  be  trieti  at  Common  Laiu  r 
anl?  if  it  be  not  founti,  a  Confultation  (ball  0O» 

Regina  ^erfm  Harris.     Pafch.  7  Ann. 

ME*  Pengelly  mObeU  tO  quaflj  an  Excommunicato  capien- 
do, jfirff,  3t  Uotlj  not  appear,  tijat  tljere  mfS  anj> 
Caufe  nepenbinn:  in  tljc  Ccciefiaftical  Court*  Seconbip, 
2\t  notb  not  appear,  tljat  it  m^  of  Ccclefiaftical  Coffui- 
fa  nee* 

^?.  Raymond  contra:  ^^  tW  Came  from  tbe  Ccclefiaffi- 
tal  Delegates  bp  appeal,  pour  Lo?tifi)ip  tuiil  tafec  it  to  be 
of  Ccclefiafticai  Cognifancc* 

Holt  C*  3*  Cljo'  Ccclefiamcal  Delegated  bo  gibe  €»en' 
tence,  anb  aiuarb  Crccution,  it  botfj  not  foHotu  tbat  it  is 
of  Ccciefiaftical  Counifance* 

€D€  sairit  toasi  quaHjeb* 

Bewick  and  Twifden.     Mich.  7  Ann. 

(  5. )  A  JLifael  in  tlje  @)piritual  Court  againft  a  parfon  of  a 
l\  Donatibe  fo?  p^eacbine;  tuitbout  licenfe^  anb  foi  a 
ip)?obibition,  it  iss  fugffelteb,  tbat  it  i0  a  Donatibe  tubicb 
i£S  erempteb  from  aU  o?binarp  anb  arcbiepifcopal  Jurif- 
BiSion,  anb  tbat  Anne  Thornton  iua0  feifeb  tljereof  in  fee, 
nnb  tbat  tbep,  bJbofe  Citate  Hje  bab  bab,  Cime  out  of  ^inti 
babe  ufeb  to  grant  tbat  Donatibe  to  anp  13erfon  fo?  Life, 
at  tbeir  free  mill  anb  pieafure,  toitbout  3lnaitution  anb 
^nbuSion ;  anb  tbat  tbe  Cbanccllo?  of  tbe  TSilbop  of  Dur- 
ham p?ofecuteb  tlje  parfon  in  W  Court  fo?  p?eacbino;  toitb-- 
out  licenfe* 

Montague :  150  ^an  cau  p?eacb  in  a  Donatibe,  if  be  batb 
not  tbe  'Bifljop'ss  licenfe* 

mjt  %mn  of  tbe  Donatibe  i^  not  laio  to  be  bp  (S5?ant  o? 

bp  P?efcription,    fo?  it  ijS  faib   tbat  prima  fundatione  inde 

(be  b)as(  feifeb  of  tljis  Cbapel,  fo  tbat  tl)i$  i0  a  £)0?t  of 
P?efcription  from  tbe  lounbation*  Eyre  contra;  '€l)£^ 
cannot  p?oceeb  in  tbat  Court  to  Dep?ibe  a  ^an  in  fucb  a 
Cafe  as  tbis* 

I,  Cbe 
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Clje  Libri  cljarijetO  tlje  (Efjaplain  fo?  officinting  on  tljis 
DoitatiDe  tuitljout  a  liccnfe  from  tijc  ©^rsinacp*  Boui  a 
JLiccnfc  from  Ijim  i6  not  abfciutrlj)  nccclTarp,  tljo'  it  (0  from 
ttje  ^rcljbifljpp  of  tfje  pjoDiucc,  niio  it  Qotij  not  appcat  h\j 
tlje  LibEl,  but  tljat  Ijc  migljt  ijnuc  Ijao  a  licenfe  from  tl/c 
arcljbifljop. 

3t  10  fufitcicnt  to  Ijaije  a  liccnfe  from  tIjc  Ciniijcrfitp,  0? 
from  anp  ISifljop,  as  uieU  as  tijat  particular  ^^oinarp,  Clj-c 
^tatute^faiti),  tljat  {jc  tljat  p^cacljetij  uiitfjont  liccnfe,  fijall 
be  fent  to  ^aol  bj)  ttuo  Juftice0»  Qno  it  is  a  certain  Eule, 
tbat  tuben  n  Statute  ijius  a  particular  l^enaltp,  anD 
points  out  a  particular  Map  to  recot^er  it,  tije  P'occctiinss 
cannot  be  bp  (Tillap  of  Jntiiftmcnt,  noi  can  tlje  Spiritual 
Court  fjaiie  anp  Conufancc  of  it* 

Parker:  20  to  tIjc  Statute  of  (Llnifo?mitp,  t&erc  10  a 
formal  puiufljment;  but  tijc  Spiritual  Court' i0  to  (top  (jim 
from  p^eacljinn:,  but  not  to  puiu'flj  Ijim  UJitlj  a  temporal 
J^unifijmrnt* 

Eyre:  ILiccnfc0  are  onlp  fc?  IcRurcrd,  antJ  Inffitution 
ann  Jntiu&ion  fo?  parfcn'0  is  fufficicnt  luitijout  licenfes. 
3if  Ijc  i0  liccnfeo  to  p^i^clj  n;cncralip,  tIjat  0i\3e0  (jim  iLibec= 
tp  to  p?cficlj  anp  Uifjcre* 

Holt  €.  J.  5  Doubt  tOat*  tlDfje  ©iDinarp  in  tf)i0  Cafe  can- 
not pjocccQ  to  punifl)  I)im  fo?  PKi^cljini]:  toitljout  a  licenfe, 
but  be  map  p^oceen  to  cite  bim,  to  contiia  bim  fo?  fo  Ooing. 

Parker:  3in  Cafc  Of  a  2:)onatibe,  tbc  ©?tiinarp  map  com- 
pel tlje  patron  to  put  in  a  Clerk* 

Holt  C*  3.  |)e  cannot*  Vide  Co.  Litt.  344.  3!f  De  p2eac{j 
anp  Cbinn;  an;ainft  tbe  Doffrinc  of  tbe  Cburcb,  0|  niarrp 
luitbout  liccnfe,  tljc  ©iDinarp  map  p^occcD  to  puniib  bim* 

a  p?cbibition  ijranteD  a0  to  tbe  8)ufpenf!on,  ann  tbe 
fpiritual  Cenfure0,  ano  putting  bim  out  of  poffeflion ;  but 
not  as  to  certifpino;  to  tbc  3^unice0  fo?  p^cacljing  initbout 
licenfe.-.- 

Anonymus.     Hill.  7  Ann.    . 

A  libel  in  tbc  €>piritual  Court,  fo?  b^atoliitg:  anti  flri-  ( 6.  ) 
feino;  in  tbe  Cburcb*  €be  2Defentiant  fuffffcltj?,  tbat 
toben  a  S^an  i0  acquittcD  of  an  Offence  at  tbc  Common 
l*iU),  Ijt  ouffbt  not  to  be  p^ofecutct!  in  tfje  Spiritual 
Court,  0?  tbe  OerOia  falfifien  -,  ann  fartbec  fet  fo?tb  tbe 
Statute  of  E.  6.  fo|  quarrenino;  in  tbe  CburcbparD 
ano  tben  faps  tbat  fo?  'B^1ft)lins•  in  tf>e  C&urcf),  ana 

foi 


66o Spiritual  Courts. 

fo?  €)trifeinff  tfjcce,  an  3]nfo?mntioit  tuag  b^oitffljt;  annt&at 
iipcii  tljc  €n'nl  tljcp  tuctc  acquittr^  ^  ano  tljat  fo?  tfje  fame 
Cfjins  tliep  ate  nolo   liliellcti  in  tlje   €)pit:itual  Court* 

Eyre:  CijCp  OUffijt  IlOt  tO  fjaiJC  a  P^OljlbltlOlt;  tijcp  OUff^t 

to  Ijai^e  fct  fo^tlj  in  particulae  luljat  tfjc  information  Suas* 
9  ^3an  map  be  tiuice  p^ofctisteti  fo?  tijc  fame  Cljinff  in  liif= 
fcrrnt  EcfpccfS;  as  fo?  ffvitting  a  Clerk,  an  aaion  of 
Crefpafs  lin'il  lie,  anB  in  tijat  ije  fliail  recotjer  Damages -, 
ant!  ije  map  be  p?ofecuteD  in  tlje  @>p(ritual  €ourt  fo?  15?atDl= 

ing*  Coke  npon  tije  €?tatUte  of  Circumfpede  agatis. 

Holt  <2:»  I*  3!f  a  £@an  be  acquittcn  of  tlje  ISatterp  at  tU 
Common  lato,  tijat  Cocs  not  acquit  Ijim  of  tfjelBiatolino;; 
ano  tfje  Information  is  fo?  tDe  T^atterp  in  tfje  Cljurcfj,  anD 
not  fo?  05>aU)iinn;, 

Holt  anu  Powel :  ^ou  ouffljt  to  Ijabe  picatieti  pout  Acquit- 
tal as  to  t!jc  Ol^atterp,  anti  p?oliucc  an  AffiDabit  tijat  tijep 
tefufctJ  pour  lp)Iea* 

€ljo'  tljc  Offence  luas  committen  at  tljc  fame  Cime,  pet 
it  map  be  bifiina ;  anH  Xraiulino;  is  a  bittina  ©ffence  of  it 
felf :  lo?  €)trikinQ;  in  tlje  CljurcD  a  Q9an  is  to  be  ei:commu-- 
nicateb,  but  not  fo?  Xratuling*    Powell  3!»  citeD  tfje  abbot 

of  St.  Alban'S  Cafe* 

Holt  C*  31*  m\}ttz  tftere  are  morns  to^icfj  come  to 
Xlotus,  0?  OSIotos  to  OLlortis,  it  is  tije  fame  as  ^  ano  after 
an  ^information  ann  acquittal,  pou  mult  pieab  tijat  inQ5ar* 

Clje  ProftiWtio"  bjas  bcnieb* 

Butler  'verfiis  Hammond.     Hill.  J  Ann. 

(  7.  )     ]V/f  ^^*  Raymond  mobet  tO  fet  afiOe  a  piea  Puis  darrein 
IVX  Continuance. 

Doaor  Butler  beinQ:  Commilfarp  anH  Jutige  of  tU 
Court  in  Sudbury  in  Suffolk,  upon  atmiiniftration  jjrant* 
ctJ  of  tbe  (JDoobs  of  A.  tlje  Defenbant  Hammond  became 
bounb  in  tfje  TSonti  accorbinn;  to  tlje  @)tatute,  tijat  C.  tuljo 
luas  tlje  abminiftrator  fijoulb  brino;  in  a  full  3inbentorp; 
nnb  tbcre  beino;  a  Diltribution  becreeb  hp  tbat  Conrt  to 
feberal  of  tlje  Jnteftate's  delations,  tlje  abminiftrato? 
tooulb  not  compip  tuitlj  it,  anb  tljerefore  toas  ei;communi- 
cateb ;  anb  tlje  OBonb  toas  fent  to  Dodors  Commons,  in  or* 
bcr  to  be  put  in  S)Uit  for  tbe  ^Benefit  of  tlje  Jnteftate's  lUe- 
lations :  Cbe  Defenbant  crabeb  Oyer  of  tlje  ISonb,  anti 
pleabeb  tljat  tljere  tuas  an  account  gibcn  in,  anb  3ilfue  bias 
joinebj  tljat  tljere  uia^  no  fuclj  account:  anb  noui  ije comes 
I  anb 
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anti  offers?  a  Iplea  of  a  Eelenfe,  tuljiclj  31  ^ope  t&(0  Court 
tofU  not  oblige  110  to  accept* 

Jif  it  fljotilD  be  in  tfje  €ommiirarj)'0  potocr  to  relrnfc  tfji0 
1301111,  tljen  tlje  @)tatute  UJOiilB  be  of  no  Jfo?ce.  a  com-- 
nion  SJoiicfjec  cannot  releafe  €rrc?c  in  a  Common  llecoiicrp* 

Powell  31*  '^Oe  Doao?  Jjais  not  Hone  lueK  in  ffiuinu  tljis 
Eeleafe,  anti  it  i0  a  05?eac|)  of  €ru(f»  Cliu  Quid  mde  vtmr. 

BlackhamV  Cafe.     Hill.  7  Ann. 

IN  Trover,  befo?c  Holt  C  3'*   tfjc  Plaintiff  p?0bel3  tf)C     (  8.  ) 
(SooUs  to  tic  in  fjis  l^ofTefiicn,  anO  to  be  taken  aiuap  lip  '  saik.  290, 
tlje  Defendant.    'Clje  €)efenDant  flietu'D,  tljat  tfjefc  tocrc  '^' 
tijc  (Soons  of  Jane  Blackham  in  ijet  life--time,  anti  tljat  tlje 
Defennant  ijaii  tattcn  out  letters  of  ^nminiarntion  to  fjer, 
nnB  fo  tuagi  entitle))  to  tlje  ©oong*    Opon  tlji0  tfje  plaintiff 
pjoi3e0,  tljat  fome  felu  Dan  faefoje  Ijer  Deatf)  Hje  luass  ac= 
tuallp  marrieD  to  Ijini;  aiin  in  anfuicr  to  tljat,  it  luas  in- 
fiften  tljat  tlje  g^piritual  Court  IjaD  netermineo  tije  EiiTljt  to 
be  in  tlje  Dcfcnnant  -,  fo?  tljep  coulo  not  Ijauc  grantco  9D- 
miniftration  to  tlje  Defendant,  but  upon  fnppofino:  tljcre 
toais  no  fuclj  a^arriap^  anD  tljat  tlji0  Sentence  being  of  a 
(patter  luitljin  tljeir  lurieniftion,   U)a0  conclufibej   anO 
coulB  not  be  gainfaiD  in  Cbioence* 

Et  per  Holt  C»  %  9  ^^attct  tulji'clj  lja0  been  nircaip  He-  ,  lcv.^j,^ 
termincn  bp  tbeic  €)entencc,  cannot  be  gainfaio*    3!n  tlje  ii6. 
Point  tireaip  trien,  'tig  otberiuife  if  a  collateral  ^mtt  r^'"",;,'", 
be  coHcaeD  o?'inferreD  from  t&eir  Sentence,  ag  in  tljig  Cafe.  2  kcL  jsV" 


STATUTES. 

Bennet  "uerfus  Talbot.     Hill.  8  W.  3. 

TEefpafg  fo?  entering  anH  l^untinn:  in  (S?oun5,  tbe    (  i. ) 
2>feniiant  being  an  inferior  Craoefman,  contra  '  ^^^^^  \'^^- 
paceni  Dorri.  Regis,  &  contra  formam  Statuti,  &c.  ^ '  °    '°'* 
3!t  toag  bere  Objefteti,   tbat  contra  formam  Statuti 

goe0  to  tbe  inljole  Declaration,  tuljcrein  one  of  t&e  ta:rer= 
pa(fe0  10  not  againft  anp  Statute* 

■  8  F  Holt 
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Holt  €.  %  3f  an  aa  of  parliament  Dep?iije0  a  ^an  of 
anp  'Benefit  Ijc  Ijan  faefo?c  at  Common  Lam,  o?  increafes  a 
Ji^enaltp,  in  fucf)  Cafe  if  one  necfarce  upon  tfje  gitatutCj 
anti  Does  not  b^ing:  Ijimfdf  luitfjin  it,  anu  concluties  contra 

formam  Sratuti  pricdia',  it  IS  ncU0l)t:    'BUt  if  tljete  be  m 

aa  of  parliament  at  all,  ann  tlje  Plaintiff  £onclut!e0  cotitra 
formam  Statuti,  'tis  onlp  €)urpiufage.     €be  iDiieffion  iies 
scro.aji.    noU),  Ijoty  tbe  plaintiff  fljall  ncclare  in  tijie  Cafe,^  Jn  tfjc 
I  Vent.  103.  (jomit  fetieral  CrcfpalTcjs  are  ailcnn:er»,  tlje  lafi  cf  tubicf)  i$ 
"^^      on!p  tuitijin  tf)e  Statute,  anB  tlje  Conclurion  \%  contra  for- 
mam Statuti:  Cboufflj  Ijetc  in  a  grammatical  €onlfriiaion 
it  ffcejs  to  tlje  toljole  Declaration,  pet  in  latu  it  Hjall  go 
but  to  tfte  ^untino;  s  anti  ti^erefo^e  tul)p  map  tne  not  appl? 
it  onlp  to  tlje  latter  part,  ano  rejea  it  a;5  to  tfje  Eeft  fo| 
Siurplufaue,  a0  tuasi  Hone  in  an  3nUiament  in  Harwood'si 
Cafe, 
aftertoartisj  it  beino;  mobeti  again,  t&e  Court  toaiS  of  O- 
4  &  5  w.  &  pinion,  ti^at  toljere  a  Statute  mafee^  an  f)ffence,  tfie  Con^ 

^-  Clufion  muft  be  contra  formam  Statuti ;   but  tljiS  toa0  an  ^f« 

fence  before  tbe  $^aking  of  tlje  aa,  ann  t^erefo^e  tl)e  Dc* 
claration  luais  tuell  enougl), 
Jungment  tnajs  giben  fo?  t&e  Plaintiff* 

Piatt  wr/i/i  Hill.     Mich.  10  W.  5. 

( 2. )    TB  tl)i0  Cafe,  Holt  C»  31*  Ijeltr,  €lrat  if  ttie  Plaintiff  mif. 

3  saik.  330.  j^  tecite0  a  <©eneral  €)tatute,  tlje  otljer  €)iDe  cannot  plead 

Nul  tiel  Record,  but  muft  nemut ;  anti  t&en  if  tl)e  spifreci- 

tal  is  of  €)Ubflance,  anU  tlje  Partp  upon  reciting  it  con- 

duties  contra  formam  Statuti  pr^ed',  'tijS  naug&t ;  tl)0Uglj  if  Ije 
COncUlOe  contra  formam  Statut.  in  hujufmodi  cafu  edit',  &c. 

'ttnill  be  gooU*  QHfiere  tlje  Defennant  Uiill  tafee  aobantage 
of  a  $^if=recital  of  a  p?ibate  aa  of  parliament,  Ije  ougbt  to 
plcan  Nul  tiel  Record,  oi  alletige  tljat  'tis  farther  enaaeD  fa 
anu  fo,  &c,  ann  if  Ije  nemur0  to  tl)e  Declaration,  it  fljall 
be  talten  to  be  confgffen  a0  'tijs  plealien. 

Mills  ^irjus  Wilkins.      Hill.    13  W.  5.    Mich. 

Z  Ann. 

(3)     '~r^||?€  Defendant  in  Crefpafs  juftifien  as  an  Officer  bp 

Mod.  Cafes     j^    ^littue  of  tlje  %xzx.\\tz  I  Jaci.  c.  22.  fettingfo?t& 

tbe  Citle  of  tfic  aa  variant  from  t&e  Eeco?n  i  'Zz  XW 

2  Plea 
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pica  Ctccptioit  bein0  taken,  tfjat  tijece  tuag  no  «)tatutc  fa 
cntitlcn,  &c.  %  toais  anfineceD,  tljat  t!)c  Citlc  10  no  part 
of  tljc  aa ;  anD  tijat  an  aa  maj>  be  tuftljout  anp  €itlc,  as 
moft  of  tfje  antient  €;tatute!ei  are  j  tljerefoje  a  Variance  in 
tfje  Citle  igi  notfjinff* 

Holt  €♦  Ju  3t  10  trne,  tlje  Citle  of  an  35  of  parlia* 
mcnt  is  not  a  part  of  tf)e  Lato  0?  enaainu  part,  no  mo?e 
t^an  tlje  Citic  of  a  'Book  10  part  tijereof ;  fo?  tDe  Citic  iis 
not  tljc  laft),  but  tlje  Bame  0?  i:)efcription  giucn  to  it  h^ 
t&c  ^akcr0 :  ©o  tljc  preamble  of  a  8)tatute  10  no  part  of 
it,  but  contain0  generailp  tlje  .^otibe0  0?  Jnnucemcnts 
t!)ercof  i  ann  tljerefoie  it  10  not  neceifarp  to  fet  fo?tD  tlje 
CitIc  0?  Preamble,  but  generally  tfjat  at  a  parliament  ()elD 
at  fuc6  a  Cime,  &c.  Enaftirat.  fuiti  ann  bp  fcttino:  out  tfje  5  Keb.641, 
'Citle  of  tlje  M  fpeciallp,  pou  tie  pour  Juffificntion  to  an  ^^\j. 
aa  tiu0  entitleu,  anti  if  pou  cannot  p?otiuce  one,  pou  arc    ^^  * 
gone:  Sinn  fo?  tlji0  Keafoh  tlje  3iuftification  i0  ill, 

jutigment  fo?  tlje  Plaintiff* 

^ee  Deer- Stealers. 
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Callonel  ^erjus  Briggs.     Trin.  2  Ann. 

Action  upon  an  agreement,  tljat  tlje  Defcnnant  i  saiicm, 
fljouio  pap  fo  mucf)  C^onep  fir  ^ontl)0  after  ^'5- 
Contraa,  tlje  plaintiff  tran0ferrinQ;@)tocfe;  ann 
at  tl)e  fame  €imc  tlje  plaintiff  ijabe  a  il^cte  to 
tl)e  Defennant  to  tran0fec  t&e  S)tock,  Ije  papinff  tlje  ^o^ 
nep,  &c. 

Holt  C  :j.  Jf  eitl)cr  Partp  fue  upon  tlji0  ^ffreement, 
tlje  Plaintiff  fo?  not  paping,  0?  tlje  IDefenoant  fo?  not  Hob  ss. 
tran0ferrino:,  to  maintain  tlje  aaion  one  muft  aber  nnn  ]-^^l\ 
p2obe  a  Cran0fcr  0?  Cenner,  ann  tl)e  otljer  papment  0?  a 
tenner  i  fo?  €ran0ferrino:  \\\  tlje  firff  bargain,  lua0  a 
Connition  piececent :  9nn  tljo'  tljcre  be  mutual  P?omife0, 
pet  if  one  Cbino;  be  tlje  Confineration  of  tlje  otber,  ftere  a 
Pcrfo?mance  i0  neceffarp  to  be  aijerren ;  ann  Ijc  obliijcD  tljc 
Plaintiff  to  p?o\3e  W  €ran0fer,  0?  a  Cenner  ann  Eefufal 
to  accept  Uiittjin  tlje  fir  ^ontf)0« 

ann 
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Mod.  Cafe,       g^,  tf  {jnsi  beeii  latdp  atijung'D,  tljat  it  tfje  piaitttfff  Ha 
L.«ndE.ai9  ^^^  ^^^  ^^^^^  -j^  jj^j.  Oeclatatioit  tfjat  fje  tua0  at  tf)e  South- 
Sea  lijoiifc,  &c.  ott  tlje  Dap  agceeu,  at  fuclj  a  Cime,  anH 
(tafti  'tiU  tlje  lafl  |)out  of  m  Dap  to  tcansfet  Ijisi  etocft,  (jc 
cannot  maintain  iji^  ^9ion. 


SUPERSEDEAS. 


Anonymus.     Mich.  8  W.  ^. 

A 


Cafes  W.J.    Holt  €♦  31*       A     B  Audita  querela   i$  nO  Superfcdeas  in 

'^J-  /\      it  felf,  being:  not  liU  a  SUrit  of  er> 

to?  5  but  tlje  pattp  map  go  on  Uiitf) 
ti0  €jtccution  'till  tljcre  be  a  @)pecial 

Superfedeasj   anH  tW  »in  Audita  querela  be  allOtoeti,  nO  Su- 

perfedeas  (Ijall  be  jjtanteH,  'till  tlje  scatter,  toljeteupon  tfie 
Audita  querela  ijS  gcounHeu,  be  p?oUeii  bp  CtUO  (DKitnelTCjS* 


SURETY. 

Anonymus.     Trin.  12  W.  3. 


Cafes  W.J.    Holt  €♦  3!«  Tp\  P  latD,  none  can  be  compelleH  to  finH 
'^'5-  1-^    S)utetp  fo?  I)i0  ^ooH  Xebabiour,  er- 

■  J  cept  it  be  h^  antient  Cuftom  toitljin  a 
JLeet,  0?  fo?  CJafftancp,  0?  fome  cer» 
tain  ©(fence;  ann  bete  one  being  committen  tbu0,  ^Ijerea^ 
A.  basi  been  conbiSeD  of  a  ^istiemeano?,  ann  cannot  finti 
S)eciititp  fo|  biJS  ©000  'Bebabiout ;  tbercfo?e,  &c.  anH  bere 
couin  be  no  Certiorari,  tbetc  being  no  Eeco?b  of  tbe  OTon- 
tjiaion;  tbe  pattp  being  b^ougbt  up  upon  Habeas  Corpus 
m^  Hifctacgen  on  i^otiout  Per  Cur'. 


S  UR- 
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Leach    and  others    aga'mfi   Thompfon.      Mich. 

3  W.  &  M. 

ERROR  III  B.  R.  fur  Judgment  in  C.  B.  pro  quer'  i  Shaw.  i<>(f. 
en  Ejcamenf,  tljCtC  b?0llff()t  bp  Thomas  Thompfon 
ajyainft  %\l  Simon  Leach  &  af  Defendants,  upOll 
tljC  Dcuu'fC  Of  Ch.  Leach,  Of  t()C  ^ixmi  Of  Bulk- 
worthy.  CBIjercin  upon  Non  Cul.  picnneo,  tfjc  Jurp  finD  a 
€)pccial  OcrOiS,  Cljnt  Nich.  Leach  luns  teiTcD  in  jfce  of  tljc 
a3ano?  aim  lnnli0  \\\  tijc  Declaration,  anD  tip  fjis  laa 
Sllili  in  CCfriting,  licarino;  Date  Decemb.  9.  19  Car.  2.  ne- 

ntlfcn  t!je  P^CnuffCS  to   W  IS^Otfjec  Simon  Leach  f02  life, 

Eemainnet  to  tlje  ftrft  €)on  of  tljc  OBoiip  of  tDc  fain  Simon, 
ann  t&e  S^eir^  CJ9a!e  of  tfje  %m  of  fuctj  fira  ®on,  ann  in 
like  fanner  to  t&cfcconti  anti  tljivn  Son,  &c.  anti  fo?  ffiMant 
of  flic!)  3'ffuc  of  tOe  faiD  Simon  Leach,  t!)e  Ecmainliet:  to  %k 
Simon  Leach  anti  tfjc  Ipeir0  99ales  of  l)iis  TSoUp  i  anD  fo?  C^ant 
of  fuel)  3!iriie,  to  tije  rin:i)t  |)eicis  of  Nicholas  tjje  Cellato?  fo? 
euetj  anti  tfjat  ti)e  faio  Nicholas  oieti  feifeo  of  tf)e}p>?eniiires, 
anti  after  Ijiis  Deceafe  tu  faio  Simon  entreD,  anD  became  fei= 
fen  fo?  life,  tuitlj  Rcmnintier  olier,  as  afo^cfaiD  -,  anD  being  fa 
feifeti,matie  aDeeo  bearing  Date  23  Auguft,  25  Car.  2.  fealen 
anti  neiibereti  to  tfje  Qfe  of  %\t  Simon  Leach,  (but  ^e  toajs 
not  p?efcnt)  tobic^  Dccn  ti)e.  ^ertiict  fetisi  fo?t&  in  hxc  verba, 
anti  bp  it  be  tyc'inteti  anti  furrenti?en  unto  tfje  fain  S>ir  Si- 
mon Leach,  ano  f)i6  '^z\i%  ann  SUTigns,  tbe  fain  ^ano?  ann 
lann0,  ann  Ecvierfion  ann  Eenetfions,  Remainner  ann 
Rentainners  of  tbe  fame^  €0  ijabe  ann  to  boin  tbe  fame  to 
tbe  fain  Sir  Simon  Leach  aim  bi0  i^eircf,  to  tbe  Ofe  of  bint 
ann  W  H^eirs:  ann  furtbcr,  Cbat  tbe  fain  Ch.  Leach  (tbe 
lelTo?  of  tbe  plaintiff)  tbe  firff  8)0n  of  tbe  fain  Simon 

Leach,  tuaS  bO?n  tbe  ficft  of  November,  25  Car.  2.  anO  nOt 

liefo?e;  ann  tbnt  Simon  Leach,  from  tbe  €:ime  of  €)ealino; 
tbe  Deen  to  tbe  2  5tb  of  May,  30  Car.  2.  nin  continue  pof= 
felTen  of  tbe  PzemifTcS;  ann  tbat  tben,  ann  not  before,  Sir 
Simon  Leach  accepteo  ann  arjreen  to  tbe  faio  Surrenner, 
ann  entren  into  tbe  13?emiirc0;  ann  tbat  afteruiarns  tbe 
fain  Simon  Leach,  "B^otbcr  of  tbe  faio  Nich.  tbe  Ceftato?, 
nien,  ann  tbe  fain  Ch.  Leach,  tbe  Son,  after  W  Deceafe, 

8  G  entren, 


TAIL. 


ciitreH,  anH  mane  t^c  Leafe  in  Narr'  to  tlje  Plaintiff;  iulja 
])V  fiJirtiic  t!jereof  eittren,   anu   luass  pofTclTeD,  ann  fo 

COntlmicn  till  tit  DefClliDant  (^ir  Simon  Leach  &  al')  ejcS- 

eD  Ijim.  Xut  tolictljeiv  upon  tlje  U)J)olc  fatter,  tljc  faio 
Simon  r>cach  uiD  futrenHec  tije  faiD  ^ano?  ann  p^cmiiTcs 

to  t6c  faio  ^it  Sirnon  I,each  bffo^e  tlje  15irt!j  of  Charles, 

tbej»  notibt ;  ann  if  Ije  tiD  not,  &c.  tljen  tl)fp  finti  tfje  De-- 
fcnnantjs  guiltp ;  ano  if  Oe  niD  furtcnncc  faefb?c  tijc  'Birtft, 

tl)Cn  tftcp  finti  pro  Def. 

C&e  Cljicf  lUftiCC  in  C.  B.  Powell  ann  Rokeby,  aftcc 

fome  arijumcntsi  at  tljc  'Bar  pro  quer',  ticiti,  Cijnt  it  Uias 
no  ©uiiennet,  'till  fucb  Cimc  asi  ^'it  Simon  Leach  Ijnn 
Boticc  of  tijc  Dccn  of  €)ucrcnner,  ann  aiyrcen  to  it,  ann 
fo  tijc  Ecmainncr  tuais  Dtftcn  in  Charles  tlje  €)on,  ann  not 
ncfeaten  bp  tl)e  ^ffteement  of  €^ic  Simon  Leach,  aftee  tljc 

Xirtl) :  9nn  Jungment  tljcre  pro  quer',  contra  Opin.  Vcntris. 

Holt  €*  3'.  9s  to  tlje  eaiojne  Reieafe  ann  Grant  in  tbe 
SDeen,  tljej)  fignifp  notljitiQ;;  fo?  a  <^?ant  in  tljijj  €r.fc 
couin  be  of  no  ai)ail  Uiitbout  LiUerp  ^  tljougft  t&e  ^Io?ns  of 
t&e  Decn  fie  (S?ant,  pet  it  nutft  be  pleanen  ajs  a  Smcrenner, 
ann  not  otljcrtoife :  Cljat  a  S)utrennei:  is  a  particulat  €)0?t 
of  Conuepance,  ann  Agreement  is  neceffarp  to  perfea  it ; 
ann  fo  2iingmcnt  ftias  aiRcmen,  ann  aftettoamis  tljat  Jung-- 
ment  teijerfen  in  t^e  iconic  of  lo?ni5 ;  all  tbe  OSaroniS  be- 
inir  of  €)pinion  fo?  tlie  plaintiff  in  Crto?, 


TAIL. 

Symonds  and  Cudmore.     Hill.  2  W.  &  M. 


(i.)     T    ypOBa  Special  Vcrdia  in  Ejeament,  tlje  JFatftet 

Skin.  284.  I  I  cenant  fo?  life,  ioitft  Potoet  to  mafee  ILeafes 
\^  fo?  ttoentp'One  feats,  tO?ee  libcs,  0?  ninetp-nine 
^^""^  feats  netetminable  upon  tb?re  ti^jes,  Kemain- 
nct  to  bis  Son  in  Call,  Eemainnet  to  tbe  latber  ann  bis 
pm$;  tbe  ifatber  leafes  fo?  ttoentp=one  fears,  renn?infl; 
8 1.  per  Annum,  ann  nieS;  tlje  Son,  bcinsy  Cenant  in  "^ail, 
leafes  to  J.  S.  fo?  ttnentp-one  fears,  to  commence  after  tbe 
Determination  of  tbe  fo?mer  Cerm,  tenn?inD:  los.  per  An- 
num, ann  nfes  nuring  t^c  firftCcrm,  babing  Sfliie;  tlje 
I  3irue 
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.'Jffue  aftet  tljc  Dfatlj  of  Ijis  f  ntljcr  mits  n  iftne,  anu  tjc= 
Clares  tijc  are  to  Ijimfcif  fit  ftt  -,  tljc  ficft  €cnn  entiEti,  tlje 
ftconti  leiTcc  cnter^s ;  upon  ui&om  tfjc  Jiflfuc  cntcris,  anti  t!je 
jLelTee  lJ?oun;I)t  t|)c  asion, 

^l)c  Clucm'ci!  U3a0,  If  a  Icafc  fo?  Ipcavs  mane  bp  Cc^ 
iiant  in  €aii,  to  commence  in  futmo,  ano  tlje  leffo?  ufes 
before  tlje  Commencement,  anD  tlje  JtTue  in  CaiC  (tfjere  be^ 
fnir  Q  p?ioj  lenfc  in  die,  fo  tijat  lie  couin  not  enter)  levies 
n  S^i\K  to  tl3C  (HCe  of  Dimfeif  in  Jfee,  if  after  tljie  Jfine,  Ije 
mitiljt  a\30!5  tljis  future  leafe,  ann  enter  upon  tlje  tenant 
lujjen  it  commences  in  polTcfnoni' 

Zn  anotljer  Cerm  Holt  €.  %  affreen,  tijnt  Jutipient 
fljoulu  be  nfi^jcn  fo?  tbe  Defennant :  Oi5ut  Ijc  fain,  if  l)c  Ijan 
been  Cenant  in  t^ail  in  Eeijerfion,  toitbout  tf)t  JTec  alfo  in 
Ijim  Uif)0  Ijati  niutJC  tljiS  Heafe,  anD  after  Ijis  IflTuc  IjaO  le- 
UieD  tljc  line,  tljat  3ut!n:mcnt  ouffljt  to  be  Qim\  fo?  tljc 
paintiff:  Jfo?  Ije  faiD,  tuijen  Ccnant  in  Call  makes  n 
leafe  fo?  fears,  to  commence  after  a  fomier  leafe,  ann 
ties  befo?c  tlje  Commencement  of  tljis  leafe ;  tljis  feconD 
leafe  is  Uoin  at  tlje  €leSion  of  tlje  JlTuc;  ano  tljc  JlTue  is 
fu  of  an  ^ftate^tail,  not  cljariyen  to  tljis  future  Icafc,  anD 
tlje  toljole  €ff{itetail  nefcentis  to  tbe  JfTucj  fo?  'till  tlje 
Icffec  enters  bp  fo?cc  of  ttje  Leafe,  Ije  is  not  €cnant  fo? 
fears  -,  but  Ijas  onlp  a  Eiffl)t  to  Ijaue  tlje  lann :  ^nti  an 
Cntrp  is  necelfarp  to  tjatrc  an  €ftate«  9nti  loljen  Ije  tBljo 
icafeu'  5ies,  bis  IS^ut  i$  in  of  a  Kigbt  paramount  tljc 
leafe ;  ?.nt>  tijerefore  te  fljatl  not  be  cljartyeti  tuitb  fuclj  fu= 
ture  Jntereft,  but  it  is  uoiti*  Slnti  Ije  faiti,  tljat  tlje  Jfine 
iere  Does  not  ertinrjuiflj  tbe  eieftion,  no  mo?e  tljan  in  tljc 
Cafe  of  Baugh  anD  Blunden,  1  Cr.  302.  luijerc  it  tuas  at  tljc 
€lcaion  of  tl)e  ipartp  to  I)at)e  a  leafe  fo?  fears,  a  DiflTcifin 
0?  not,  anD  Ije  IcDicD  a  jTrnc  -,  tbis  Docs  not  crtinffuiflj  tbc 
Clcaion,  but  tbe  Conufee  fljall  Ijaije  it;  but  otbertuife  if  it 
be  an  abfolute  Diircifm,  acco?Dino;  to  Buckler's  Cafe, 
2  Rep.  anD  Ije  faiD  no  aa  bere  is  reciuifite  on  tbe  Part  of 
tbe  Jtfue,  0?  appointcD  bp  tbe  laui  •  anD  be  faiD  tljat  tljc 
leafe  titu,  ii  contingat  tbat  tbe  Cenant  in  Call  lobo  maDc 
it  Dies  During  tbe  Continuance  of  tlje  fo?mcr  leafe,  is  as 
ijoiD  as  tobcte  Cenant  in  Call  Icafes  fo?  Ftars,  to  com= 
mence  after  bis  Deatb  -,  fo?  noin  bp  tljc  fatter  fubfequent, 
tbis  Heafe  is  to  commence  after  ttjc  Deatb  of  €cnant  in 
'STaiU  in  botb  Cafes  it  is  tJoiD,  o?  not,  at  tbe  CleSfon  of 
tbe  Jlfuc;  anD  fo?  tbefe  Eeafons,  if  tbe  Cafe  IjaD  been  tOat 
Cenant  in  Call  (jaD  maDc  n  leafe  to  conmwnce  as  bere, 

anD 
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atiD  titn ;  ann  5is  3!(riie  leijieti  a  IFinc,  tlje  Comifee  migljt 
auoi'D  tlje  Leafe :  015111  infomucfj  tijat  in  out  Cafe  tJjc  Cc= 
nant  in  Cail  lelToi  fiaD  alfo  tijc  Ecuerfion  in  ifec,  crpcSaiit 
upon  tl)!0  €ftate=tail,  in  f)im  at  tljc  'S:imc  of  tIjc  Icafr,  Ijc 
lun?^  of  2)pinion  fo?  tljc  Defenuant  ^  fo?  bp  tlje  jFine  tl)c  €= 
date  iuais  nifcf)ar0eti  of  tlje  eaate-taii  -,  ann  tljc  Conufcc 
IjatJ  a  Ice  in  i)im,  ajs  if  Cenant  in  Cail  IjaU  nicD  toitfjout 
Iffue  i   anH  IjC  CitCtJ  tije  Cafe   of  ^it  George  Browne  ann 

otijcc  Cafc0,  ann  concUiUcn  iuitf)  t&c  Cafe  of  Holt  anDSam- 
bach,  I  Cro.  103.  Uiljic!)  ig  ctaglp  tfjc  fauic  luitfj  t()i0  Cafe  J 
ann  Ije  jjaije  luugment  fo?  t&e  D'efcnoant* 

Lee  i;^r/^i  Brace.     Mich.  8  W.  j. 

(2)  A  Deeti  of  jFeoffment  tua0  mane  to  t^e  (I3fe  of  tfte  JTeof- 
5  Mod  IS  ^  f«5?  fi^?  ^if^j  EcmaintJct  to  W  ©on  anO  Ijigi  Ipeirjj, 
ann  fo?  CKlant  of  Mm  of  Ijim,  tijcn  to  tfje  rigljt  l|)cir6  of 
tijc  jfcoffo? :  ^erc  it  Ujag  obiegeti,  tljat  tljo'  tljijs  tuouIO  Ijaije 
been  an  €ftate=taii  in  tljc  ©on  bp  a  mill  -,  pet  tlje  aiit&o?i-- 
tie0,  luljiclj  p?oue  it  to  tie  fo,  »o  liheiuife  mafee  out,  t&at  it 
is  otljecluifc  \\\  a  Deeli* 

Holt  C*  3!*  €ljis  i0  but  one  cntitc  ©entente  of  limita-- 

tion,  tlje  31ntent  of  tuljiclj  10  uerp  plain ;  anH  t()e  Eule  of  lata 

i0  onlp,  tljat  an  Cftate  of  3!nljcritance  cannot  paf0  Uiitljout 

£Ho?D0  of  Jnljecitance  ^  but  tljcre  i0  im  Eule  in  latu,  t&at 

>  ^o?ti0  of  3inberitance  map  not  be  qualified  0?  abiiUjjeii  bp 

fubfcquent  ffilio?ti0 :  €l)ctefo?e  in  tW  Cafe  tlje  ©on  ftatlj  on* 

ip  an  €ftatc=tail,  altfto'  it  be  bp  i:)eeD,  it  being  in  one  ©cn- 

tence ;  fo?  tljo'  tlje  ficft  a[lo?ti0  of  tbat  ©entente,  i.  e.  To  his 

Son  and  his  Heirs,  make  a  irce-fimplc,  t^c  ^o?li0  fubfcqucnt, 

viz.  anti  for  Want  of  IiTue  of  him,  mafec  an  Ctf  atc-tail,  \y^  qua-- 

iifpinff  ano  ab?ino;inff  tlje  fitlt  Cllo?ri0;  ann  in  creatine:  Cm 

tail0,  tlje  mill  of  tbe  Dono?  i0  to  be  obfetljcti*    ^p  lo?ti 

I  Roll.  Abr.  RoUe  t£ll0  u0,  if  JE^anti0  acc  ffitien  to  a  span  anti  W  ^eir0, 

Lta  Ren     3"^  if  it  Ijappen  tljat  Ije  Uie0  luitljout  i|)eit0  of  lji0  Xotip, 

344-  RcmaintJce  ober ;  tbi0  i0  an  Cftatc-tail,  fo?  tlje  Limitation 

i  inft.21.    Qi  tjjg  EcmainDcr  ll)eU)0  toljat  ^eit0  toerc  intenDeti:  3nti 

tuljere  tbete  lDa0  a  Conbepance  in  2Bap  of  jfeoffment,  a0 

tt)i0  i0,   to  tbe  fiitl  ©on  inljo  tljouin  Ijabe  Jflfuc,   ann 

to  W  ^tim ;  anti  fo?  Default  of  fuclj  .Iffue,  tlje  Eemain= 

tec  obet  to  anotljct :  i^ere  it  toa0  fiein  to  be  an  Cftate  in 

'@:aiK    ann  \\\  tbe  p?incipai  Cafe,  tbe  fubfcqucnt  mo?n0  of 

limitation  fljeiu,  tljat  tlje  Jfeoffo?  intennen  no  abfolutc  €-- 

I  (late 
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(intc  fljoulti  Mta  in  tfjc  S)Oit;  it  is  no  mo?c  tljau  if  a  (Sift 
ijaD  been  maDe  to  a  ^an  ann  Ijis  rpeirg,  viz.  to  tlje  Jbeira 
of  Iji0  'Boup* 
3iHi0ment  luaa  jjiiieii  fo?  tf)c  Dcfeimant* 

"Sec  Recovery. 
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Brewfter  'verfus  Kidgell.     Hill.  9  W.  }. 

B  tijisi  Catife,  concccnins  tlje  <55?ant  of  a  Ecnt^cTjatffc,  canhc* 
to  lie  pain  out  of  ILauti0  luitljout  anp  SDcDuSion  0?  ^  ^\^'  fT^^ 
batcmcnt  of  €n.c,  &c.    Cljc  Citicftioii  tuas,  tnljetljet  ho^^h.'W- 
tlje  Iparliamcntai'))  Cares  ougijt  to  Uc  ncnuaen,  0?  tfje 
Eeiit  icais  papablc  ftee  of  ail  Cajess^  a0  toell  H^atliamenta^ 
rp  as  otijci-js  f 

Holt  C.  3»  COis  Eent  is  papabie  free  of  aUCajceS;  ann 
110  Demmion  can  be  mane  bp  tlje  Ccrtenant  fo?  tlje  patlia- 
mentacp  Car  of  4  s.  in  tlje  Ipounti:  3nn  tlje  fpecial  Eea- 
fon  of  tbis  Jubgmcnt,  ann  tubicb  ffobcrns  tbe  Cafe,  ijs 
gtounncn  upon  tbe  Ciccunmance  of  Ciuie  iuben  tbe  «S?ant 
toas  mane,  tubicb  mas  Anno  1649,  fo?  at  tbat  Cime  tbofe 
Pariiamentarp  Cares  note  in  ufe  toere  firft  inbenten  -,  but 
if  tbis  <Bmt  ban  been  in  tbe  ^car  1640,  lubicb  toas  before 
tbefe  l^inn  of  Cares  began,  31  ibouin  babe  been  of  anotbcr 
C)pinion ;  becaufe  about  tbat  Cime,  ann  fome  Cime  before, 
tbeCarations  uiere  bp  caiap  of  ^ubfinies,  Centbs,  ann  iinft.76.7?. 
jfifteentbS;  ann  it  toouin  bt  bam  ann  unreafonable  to  er-  '^  "•  ^-  ^'■• 
tenn  tbe  OUoin  Taxes  to  fucb  Impofitions,  lubicb  toece  not  56.    *  "' 
in  ufe  at  tbe  Cime  of  tbe  ©^ant,    'But  nolo  our  parlia-  Bro.  Quin*. 
mentarp  Cares  babe  a  @)o?t  of  ^riffence  at  all  Cimes,  tbe  ^"  *"• '°" 
conftant  Jaebenues  of  tbe  CrotDu  babing  been  founn  not  to 
be  fufRcient  fo?  tbe  emergencies  of  tbe  (Sobernment  -,  ann 
tberefo^e  tbefe  Cares  came  i\\  ftom  Cime  to  Cime  as  a 
^uppip:  !<lnn  tbe  lAino:  map  grant  bp  Jpatent,  tbat  a  C0an 
fljall  be  acquittcn  of  a  future  Car  to  be  gibcn  ^  parlia= 
nient  -,  iubicb  fljcuis  fucb  Cares  no  in  fome  ^eafure  eriff  ^ 
otberUJife  fucb  a  »S?ant  bjouin  be  boin.    ann  altbouijb  tlyt 
£ann=Car  aa  bas  a  Ciaufe,  tbat  tbe  Certcnant  (bail  nenua 
tbe  Car  out  of  tbe  Rent  cljargen  tbereouj  tljat  noes  not 

8  H  repeal 
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repeal  0?  aitec  tlje  CoDeiuint  to  pap  tlje  fame  tui'tljout  Dc= 
miaion.  aifo  tlje  tlBo^^^  of  tl)(s  (S?ant,  viz.  to  pap  tljc 
Eent^Cljarge  toitboitt  aiip  DeUuafon  fo?  Cnces,  can  IjatJC 
no  otfjec  Eefpea  particuiarip  but  to  pariiamcntacp  Cnff0 ; 
becaiife  tf)e  ■Cectenant  Ijatlj  no  pouiet  to  uctiua  'in  anp  0-- 
tfjec  Cafe  luijatfoeuci-. 

Clje  m{itt^  Taxes  genctallj)  fpofeen,  Uiitl)  EefpeS  to 
nnp  lFi'eel)oi3,  0?  toljere  tfje  Subjcs  sfibatter  mill  benf  it, 
fljrsU  be  intenoeo  JPatliamcntaru,  niin  tljiJ?  propter  exccllen- 
34  H.  8.      tiam;  but  tfjctc  atc  otfjcc  Caje^,  fiicO  as  fo?  rcpain'no: 
2inft.252.    crijuvcfjcs,  Eate0  fo?  tlje  poo?,  &c.    Jn  tlje  iStlj  #cai-  of 
mir.ff  Ed.  3.  a  aaliiatiou  vosi$  mane  of  all  tlje  Coluns  in 
England,  anU  mutneD  into  tlje  Crcljequer,  ano  tljis  became 
tlje  ftanDino;  l^ule  fo?  taring  euerp  Colon ;  fo  tljat  luljen  a 
'STaj;  tcass  giuen,  tlje  Officers  of  tlje  €rcljcqtiet  p?efentl)) 
fencto  to  Ijotu  nuiclj  it  amoiuiten  fo?  eaclj  Cotun,  ano  tlje 
Jnljabitants  tareo  tlje  lanOljolDers  anO  Ctcupiers  of  Innos, 
anD  tljep  mere  cbargcu  anO  pain  tl)eir  p?opo?tion,  tljougij 
tljep  Ijelo  at  a  Each-Eent:  Clje  firft  SiibfiDp  tuas  granteo 
52  H.  8.  cap.  i»  tlje  32  ^ear  of  H.  8.  loljiclj  tuas  a  Car  upon  tlje  j^erfon, 
50.  fo?  Ijis  lanUjs  anU  ^Sootig,  ano  papablc  bp  tlje  partp  mijere 

Ije  libeo ;  ,anli  tbis  continuen  till  tbe  1 5  Car.  i.  'But  about 
tiuo  ^ears  after  tljat,  anno  17  Car.  i.  tlje  firft  SUTelTment 
toais  maUe  upon  lanos  ann  Eent,  acco?ninfi;  to  a  PounD- 
Eate:  anU  Caress  anu  aifeflinents  are  of  tlje  fame  Bature, 
fo?  tlje  fame  €()ing0  are  taren  bp  botlj  of  tljem* 
Mod.caf.  Colle8o?s  of  tbe  publick  Cares  Ijatie  been  aUiutiffcli  to 
306.  t^e  pillo?p,  fo?  atfcflino:  fome  Perfons  at  too  Ijiglj  a  Eate, 

ann  omitting  to  tar  otljers,  Uiljere  tbep  lebieo  th  Ca;c  upon 
t&em,  anti  put  tlje  ^onep  in  tljeir  otun  Pocltets* 

Taxes  and  Rates  for  the  Poor,  ijiOe  Poor. 
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Bradfliaw  'verfMS  Swan  ton.     Mich.  I  W.  &  M. 

Pl%oI)ib!tian  to  tlje  €oiiriffo?p  Court  of  Durham,  luljei'C     ( i.) 
tlje  Libci  it)a0  fo?  ^ubaraaion  of  CftOeS;  tlje  ^iie:=  carthew 
seflion  toae,  tbat  n  Dcclial  Conipontioii  triad  wwot  '"" 
bctlHCcn  tlje  p!aint(ff  ann  tijc  SDcfcnoant,  fo|  all 

Manner  of  Tithes  for  two  Years  j  antJ  tIjC  ILlbCl  UJuS  fo? 
Tithes  arifing  within  that  Time:  $illtl  n  DlffCrCllCC  tonS  ta-- 
Ucn  tiCtlDCCn   a   Compolition  for  Life,  and  Years  ;  fo|  lit  tfjC 

firS  OTnfe  a  ip?o|)ibiticn  Ktc,  but  not  luOne  tIjc  Conipofi'  yci^-  94- 
tiou  ?0  fo?  lilt;  antJ  to  p^o^jc  tfjig,  tDc  Cafco  fn  tlje  S^hk-  cro!°Ei'.'i83, 
gui  tuere  citcU.  149- 

STo  lufjicf)  Holt  C*  J.  anftucrcn,  anti  fo  it  tuti5  refolDcti,  f.  n.b.  49, 
tlTijat  tfjcuo:})  TcIjcitJ  15aofes  tcU  us,  tljat  n  P^oljibition  l^^l'  J^^ 
luouiu  lie  toljcrc  tlje  (Jompofition  is  fo?  ftatsS;  anH  luOcre  63.°  ' 
tlje  i3iifei-encc  is  taken  utfuprai  pet  tlje  Latu  fo?  federal  Lur  Rep. 
fears  pafl  ^atlj  been  clenrlp  taften,  tljnt  no  Ipjoljibiticn  h'^^.  ,,5, 
iDiU  lie  upon  anp  Cumpofition,  tuljctfjer  fo?  Life  0?  fears,  2  cro.  668. 
fo?  anp  Citljes ;  anti  tljerefo?e  tljc  p?oper  Eerncnp  is  to  np^  s««  ^"^g  5^^ 
peal  to  tlje  arcljes,  if  tlje  Confifto??  Court  fljoulD  rcfufe  a  ^' 
l^lea  of  Compofition. 

SI  p?oljibition  luas  Denicn ;  quod  nota. 


Hicks  ^erfus  Woodfon.     Mich.  6W.  6c  M* 

GOLD,  mine's  ^erfcant,  moijeti  fo?  a  Confultation  af-     (2.) 
ter  a  SlerQia  in  1.3?oljibition,  upon  a  Cuffom  to  be  skin.  j6o, 
DifcljargetJ  of  ^itljes  of  barren  Cattle  toitljin  tlje  !i)unii?et!  cf 
D.  &c.  anu  fain,  fuclj  Cuffom  loitljin  an  l!)unti?eli  is  net 
cyooti ;  t&oufflj  it  map  be  tljat  a  part  of  a  Countp,  as  tljc 

Weld  of  Kent,  &c.  mv  ftaije  fUCf)  a  €uftonU  as  Roll.  654. 

tit.  Difmes.  ^ntJ  fie  iniiftrl!,  tljat  if  fiiclj  a  Cuifoni  obtain, 
tlje  EeSo?  tooulti  be  iTnr't)e9  -,  fo?  tljen  tf)e  ©ccupiers  ann  j!i= 
Ijabitants  tuouiii  onlp  fecQ  tljeir  ^eaffs,  ana  neber  employ 
tljem  fo?  tl)E  pail  0?  piouiylj.  3it  t»as  anftoereti,  t|5at  tf}e 
Cuffom  is  founti  bp  tlje  cfertirff,  anti  fo  is  to  be  intentieD 
to  hiiU  been  fo  ufeD  Simc  out  of  €ime,  ano  pet  tl)e  par- 
fon  ijas  not  been  flarUeQ.    anr»  it  teas  fain,  f^at  t^ong^  a 

S^aii 
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(^an  may  not  p?cfccibc  in  non  Dedmando,  tiecnufe  tijc  iparfcti 
lias  ii0  great  Clare  of  Ijis  %oul  njES  of  tIjc  veil  of  tljc  parifl)  • 
ytt  n  Weld,  0?  tU3o  i|)unli?eri.6  migljt,  nnn  if  ttuo  rjuntJictsc, 
map  net  one  l:)imti|eB  f  jfo?  tljouglj  one  o?  ttoo  ^en  niigOt 
combine  to  ticfraiiU  tljc  Pavfon,  j^et  fuclj  a  lyeneral  (Llfage 
t()?cuc;{jOut  a  luljole  ^ounnjeu,  o?  in  tlje  G'tenter  part  of  a 
Cctintp,  a0  a  t^lein,  (anli  ajs  Holt  C«  3i*  tljougljt  a  tcljcic 
^cuntp)  cannct  lie  inteuQcEi  to  commence  upon  a  ConUiina- 
tion ;  l3Ut  to  lie  fcttlcn  bp  efagc  fountscn  upon  Compofitiou 
tq  otfjcr  reafonable  Catuc* 

anti  Holt  C*  31*  faiB,  tijat  tbis  Cafe  of  Citl)e0,  is  tljc 
onlp  Cafe  in  mljici)  a  99an  cannot  pjefccilie  fc?  a  SDifcljaroe* 

Eyre  "$,  faiD,  tIjat  Citijcis  fo?  tiatrcn  Cattle  are  Hue  by 
Cuffom* 

OSut  Holt  C«  3^*  ffiiO,  tljat  tljep  are  Hue  de  communi  jure  i\ 

anti  ttuo  S'!)iliin§!D  per  j?ounti  is  tf)c  tifiial€:itl)e  of  Common 
Eigiit ;  but  tljat  tijeie  arc  Diuers  cuftomarp  C^anners  of  | 
Citljinn;  fo?  tljcni;  anti  tljeCuftom  ijere  luas  allengcD  bp  tljc 
©ccupiers  ann^nljabitants* 

Curia  advifare  vult. 


Hill  and  Vaux.     Mich.  10  W.  3. 

(3)      f  ZM  in  tlje  "Spiritual  Court  of  Lincoln,  fo?  Citlie  ^ilfe 

Cafes  vv.  5.  1^^  ijp  a  ciicat;  tljc  Dcfcntiant  alleniyeli  a  Modus,  anni 

safk  65<5.     P?fipc«'  ^  prohibition ;  but  it  appearing  on  tlje  ^ujypftion, 

earth.  4<?i.  tljat  tljis  Modus,  nurinff  tljat  part  of  tlje  J'ear  in  iul)ic6 

it  uias  papable,  gaue  tlje  (Tlicar  no  mo?e  tljan  a  Centlj, 

tnljiclj  bp  t6e  lato  Ije  ougljt  to  f}HU  tlj?oufflj  tlje  mijole  ^ear, 

tto?  in  a  mo|e  anuantageous  OHap :  Clje  Cuftom  teas  Ijein 

tioin,  ana  a  p^oljibition  oenieri.    3n  tljc  Debate  of  tl)is 

Cafe  a  Clueftion  arofc,  tuljetljer  it  Ijat  been  a  jjoot  Modus, 

if  it  biiti  been  alleotjcn  tljat  tlje  Deliberp  IjaD  been  at  tSc 

e.licarae;e=^)oufe;  mijiclj  ticpentieti  on  tbis'  Clucllion,  tiJb^ 

tljer  tlje  parifljioner  of  commmou  Eiijljt  is  obliffeti  to  tic= 

liber  Ijis  $^ilk=€:itljes,  eitljer  at  t&e  ([Jicarao:c=U)oufe  0? 

Cburc!)-Po?clj;  as  toas  aBjuUffen  in  tbe  Cquitp  'SiDe  of  tbc 

Crcljequer,  in  tbe  Cafe  of  Dod  ann  Engleton,  Raym.  277. 

ann  Holt  C*  3'*  fail3,  tljat  a  parifljioner  is  not  obligen  fo 
to  Ho  of  Common  Eigljt,  but  onlp  to  fet  tljem  out ;  anti 
tljat  tljerefo?e,  if  tbis  Ijan  been  in  tbe  Modus,  it  tuouiu  babe 
mane  it  a  pon  one ;  ann  tljat  tbe  Cafe  of  Dod  anti  Engle- 
ton tuas  a  mere  equitable  Decree,  guitieD  by  tbe  Cuffom  of 
tl;e  nciffljbourinff  Parifljes* 

I  Hart 
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Hart  'verfus  Hall.     Mich.  10  W.  3. 

M©tioit  fo?  a  Ipjofjifai'tion  to  ffn))  n  ^lu't  fo?  Citljce  cf     (4.1 
ail  m  mii,  viz.  Eijctp  tcntlj  €o!l^Difij,  on  S)un;o;cf=  cafcs  w.  3 
tion  tljat  it  toas  an  oin  g)ill*  ''^^" 

Holt  C.  3.  C!je  Plaintiff  ougljt  in  Ijis  S'liggcffion  to  p?e-- 
fCribC  in  non  Decimando,  anD  alfo  to  h}inQ  an  affitiuiiit  cf 
tlje  €n!t!)  of  tlje  f  aa ;  ann  fo  it  toao  aoiutiffcii  in  lLo?ti 
€ljief  Sfuffice  Hale'0  Eime,  in  tlje  like  CafC;  fo?  !)C  fniD, 
tijat  of  Common  Kigljt  Citljcg  Uierc  not  Hue  ont  of  a  B3ill ; 
pet  t>efo?c  tlje  S'tatute  of  Aniculi  cicri  fome  i^iils  uio  pap, 
anB  fomc  nio  not,  ann  upon  tfjat  it  tuas  enaaen,  tljat  de 

Molendino  dc  novo  credt'non  jacet  Prohibitio ;  anO  fO?  fUCf)  aS 

pain  before  tljat  S-tatntc,  tfjcp  fljall  ftill  pap* 


TOLLS. 

Warrington  'verfus  Mofely.     Hill.  6  W.  3. 

1' 

Tl|)€  Iplaintiff  p^cfctiben  fo?  Coll  of  (SooUS  ftoutyfit      c  i) 
luitijin  a  ccitain  ii9ano?;  ann  t()c  Clucftion  upon  4^i°J- 319, 
tljc  piCiiLiinijs  luas,  :jf  fuclj  a  Coll,  inccpenticnt  '"'' 
of  ail  fi3ar{ict0  ann  iFairg,  couin  tie  ijoon*^  ^t 
teas  arijucD,  tljat  tije  J3?crcription  Uiag  unteafonaWe  fae= 
caufc  tljc  Coll  is  not  f02  anp  <55ooti0  liontybt  0?  folD  in  a 
Market,  &c.    ann  tljc  Uinn;  cannot  inipofc  a  Dutp  upon 
lji0  ^ubica0,  but  fuel)  as  is  fo?  tljcir  "Benefit ^  confctiuentlp 
a  lo?n  of  a  S©anoi  cannot;  Ije  migljt  n?al>e  a  particulat  a* 
gceemcnt  toitlj  people  cominn;  tljcre,  but  map  not  etaa  a 
eolK 

Holt  €♦  %.  &Cur':  me  ate  not  fatidfien  tin'tlj  tljis  pje= 
fcription,  tljere  lieinn;  no  Eeccmpencc  fo?  it;  ann  euetp 
13?efcciption  to  cljarn;?  tlje  €)ubjcft  toitlj  a  Dutp,  muft  im'^ 
part  a  benefit  0?  Recompence  to  Ijim,  0?  elfe  fome  iReafon  iRou.Abr. 
ouffljt  to  be  fljeiuen  U3l)p  a  Dutp  is  claimen*    Clje  Cafe  in  'v- 
Dyer  iS  l3Crp  IjarO,  fo?  tljc  l0?n  ?^aPO?  of  London  to  IjaDc  ^^'"'  '^"  . 
tlje  ttnentictij  part  of  all  @)uit  b?ouQ;ljt  tljitljer,  ann  no 
Eeafon  gi^rn  inljp  Ije  fljouin  Ijabc  it*    "But  Colls  map  be 

8  I  goon. 
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goctJ,  luijete  tljep  appeac  to  Ijaijc  a  rcafonaWc  Commence- 
mciit* 

Vinkinftone  ^erfus  Ebden.     Trin.  7  &  9  W.  ^. 

(2)  JB  Croijcr,  &c.  foi  tJfffraim'ns  C&inffS  beloiiffino:  to  t&e 
?;"'''';  1  piaintiff'0  %W  in  tlje  5?artci":  of  Newcaftle,  fo?  a 
'  '  Coil  0f  fiijc  Pence  fo|  euerv  CDain^on  cf  CoaI0  tfjere 

fljippeti  off,  Hue  bp  CiiRom  €ime  out  of  $&inD,  to  tbe  €0?= 
pojation,  in  Coufitieration  of  tljeic  Cljarjye  in  maintaining 
tlje  lpo?t,  &c.  %t  laais  Ijerc  infiffen,  t&at  t!jis(  U)a0  a  Uoili 
Cuftoni;  anD  not  lifee  t&eCafe  of  maintaining;  a  K^ep,  tiJljic^ 
is  fo?  tl)e  Defence  of  ®l)ip0  in  €ime  of  jl3eeD» 

Holt  €*  :j.  5lis  to  tlje  Eeafonnbienefs  of  tlje  Cu(!om,  % 

IjolD  tlje  Confioetation  to  be  fufficicnt,  anti  tfjat  it  is  a  ffooti 

€u(tom  in  latn :  ll^ere  it  is  founn  tijat  tlje  Corporation  ace 

fcounti  to  tepair,  &c.  tlje  l?)o?t;  anti  it  is  tlje  ©bligation 

iDljicl)  lies  on  tljem  to  to  it,  aim  not  tlje  performance  of 

tljc  '^Ijino:  itfelf,  tuljiclj  is  tlje  ConfiOetation  of  tlje  2?utj». 

Hiu.  25  Car.  Jn  tljc  Cafc  of  Maiden  in  ElTex,  tljecc  i0  a  Cuftomar))  Dutp 

2-  of  lod.  out  of  euetp  ^ark  cf  tlje  Puicljafe  ^oncp  of 

anp  'Bo?ou0l)  iantis,  papable  to  tde 'Borouglj,  in  Confioe^ 

ration  of  tljeic  Cljatije  in  maintainins  anD  cleanfino;  tlje 

]f>o?t  anH  Ipauen  tljete  -,  anti  tljis  toas  ttien  at  TSar,  before 

tlje  Lorn  Cljicf  zmitt  Hale,  ann  aoiungeti  a  goon  Cuitonu 

:jutisment  fo?  tljc  Defennant* 


TRADE. 

Thompfon  'verjus  Harvey.     Trin.  i  W.  &  M. 


Com.  12 

12. 


(i)     ■"J-'^iJBlJC  on  OBonli;  Pact  cf  tlje  Conoition  tuas, 

I      I  ^^J^^  ^^^  Defendant  fljouio  not  bup  S)ljeep's  Crot^ 

rshow.2.      1^^  ters  of  mv  Perfon,  cf  tuljom  ti)e  plaintiff  Ijao 

■^-^^    0^  fljoulU  blip,  &c.    C>n  Demurrer, 
Sec  2  Show.      Holt  c«  3I»  Ijeiu  tlje  1501111  tnas  ijoio  -,  ann  fain,  tftat  in 

345. 3«4.      d^^^  of  Tj^g  Taylors  of  Exeter  DcrfuS  Clarke,  tlje  Ccnni= 

tion  of  tbe  TBonn  being  not  to  ecercife  a  Crane  in  Exeter^ 

luas  anjungen  goon ;  but  tijat  Jungment  tuas  rciiccfen  in 

2  t&e 
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tijc  Crcljrqucr  Cljam&cr  on  fo!cmn  argument,  ngafull  tlje 
©piinon  of  Jones  C.  's* 

3t  i^  ufiial  to  rcf^iMin  n  IciTce  from  Citcf]  a  Cratic  lu  tlje 
Dctifc  Jet  5  fo?  3!  t^w  CDurs  U3Sj£t{jev  I  toili  let  tlje  rpaiife,  0? 
ttot. 

Dolbcn  31.  agafnfi  tlje  S'utjgment  giucu  in  tIjc  €i-cljcqucc 

C&nmbCf,  in  tije  Cafe  Cf  tije  CaPlO^d  of  Exeter.  1  Saund. 
311.  Denham  ant!  Hemlock's  Cafe*     ^  'Bont!  UOt  tO  life  a 

Crane  in  fiicfj  a  Street,  gocis* 
a  aalunble  ConfioenstiGn  iDiII  mafec  fuclj  a  T-cnt!  ixool!* 
Slnotljrt  lp)art  cf  tfjc  ConDitien  luas,  tljat  (}e  (Ijcuin  not 

Imp  mojc  tOiVti  Ije  IjaD  cone  befo?e,  luljiclj  bp  Eyre  \^  iJl,  be- 

caiifc  it  rcftrfiins  Ijtm  frora  Enlarging  Jjig  Cratie, 
Cbc  Court  toa£i  dcarlp  cf  ©pinion,  tOat  it  trnUeD  to  a 

^onopolp,  nntJ  gaue  Sucgment  fa?  tlje  Defennant* 

Froth'j  C^.     10  W.  5.     At  Surry  Aflizes. 

Hg)crtjetJ  %t\iz\\  Fear0  a0  an  J:!ppjenticc  beponti  Sea,     Ta.) 
•    but  tuas  not  bounU*    Cijis  10  fuiiicient  to  e,rcufe  '  ^^'''-  ^'^ 

Ijim  from  tljC  PenaUie?  of  5  E^iz-     l^er  Holt  C.  3I»  at  Surry 

a(n?e0» 

Holt  C.  3!*  at  Guildhall :  Cuerp  f  a3o?  of  common  Eigljt  p^rch.  13 
is  to  fell  foi  rcatip  S^onep ;  but  if  be  be  a  laSo?  in  a  ©o^t  c^;^^^-  ^^. 
of  Dealing  0?  Crane,  tuljere  tlje  Sfage  is  fo2f  aao2S  to  fell  514 
on  Cruft,  tbere,  if  be  fells  to  a  pcrfon  cf  goon  Crenit  at 
tbat  €ime,  lubo  after  becomes  infoIDcnt,  tije  jfaSo?  is  nif= 
tbargen^  but  otbcrluife,  if  it  be  to  a  C^an  noton'ouflp  nifcre^ 
niten  at  tbc  Cime  of  tlje  ^ale.  OBut  if  tbere  be  ho  fucfj 
afage,  ann  Ije,  upon  tbc  general  i^utboiitp  to  fell,  fells  up= 
on  Cruff,  let  tbc  Oennee  be  eber  fo  able,  tlje  laSo?  is  onlp 
cbargeable ;  fo?  in  tijat  Cafe,  tbc  jfago?  babing  gone  bc= 
ponn  W  autbo?itP,  tbere  is  no  Contraa  creates  betiDcen 
tbc  (Hennee  ann  tlje  ifaaoj's  l?>?incipal  -,  ann  fucb  €)alc  i^  a 
Conbcrfion  \\\  tbc  Jfaao?:  ^nn  if  it  be  not  in  O^arfeet^obert, 
no  p?opertP  is  tberebp  alteren,  but  Crobcr  luiil  alfo  lie 
againft  Oen'nee*  %Q  liheluife  if  ii  be  in  a  s<i©athet-i!Dbert, 
nim  aennec  Unoios  tbe  f  asxi?  to  fell  as  jfaao?* 

^ee  Apprentices. 
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Anonymus.     Pafch.  9  W.  3. 


A 


3Saik.  357-  'Bp  Holt  C,  31*      j^     Dcfciitiant  ouiyljt  to   inDuce  fjisf 

Cratierfe,  fo?  Ije  fljouID  not  tienp 
tljc  Citle  of  nnotljci*,  till  fje  fljcto 
fomc  coloucnble  Citlc  in  Ijimfrif; 
JinU  if  tijc  ^itle  tcauerfeli  bt  founD  nauffljt,  ann  no  Eiijfjt 
appcat0  fo?  ijim  luljo  ttauctfeu,  it  UjouIH  ijappcn  tijat  no 
3!uHffmcnt  couiu  be  giDen :  Xut  an  SinHticcmcnt  cannot  be 
trauerfeti,  bccaufc  tljat  tootilli  be  a  Crauerfc  aftet  a  Cta- 

iVcnMS4.  ^^•^^^»  ^S'^'J  ^''"^^  ^^^  "^^  onip  infinite,  but  nbfurn*  3in 
Ctcfpaf0  fo?  taking  anH  carrpino:  atoap  tlje  Plaintiff's! 
©oonsi  fuclj  a  Dap,  tfje  Defentiant  juftifieg  tlje  CaJtinn;  tije 

J)HP  fonoluing:,    qux  eft  eadem  tranfgreflio ;    tbijS  ms   an= 

juDpn  ill  Upon  a  SDemutrer,  becaufe  Ije  Dotf)  not  tcauerfe 
tIjc  Cime  before  ann  after  it* 
aLutw.  3n5  lubere  a  Defentant,  in  Crefpafd  fo?  entetinij  tbe 

piaintiff'iS  Clofe,   juftificti  bp  a  p?efcciption  to  nig  fo? 

Coal0,  tlje  Plaintiff  teplien,  de  injuria  fua  propria  abfquc  ta- 
li caufa,  but  UiD  not  tcabetfe  tbe  p?efcciption*  S)n  a  De- 
mucrec  to  tbi0  Eeplication,  it  tnag  objeaen,  tfjat  tfje  piain^ 
tiff  ouffljt  to  Ijaue  ttabetfeti  tljuS;  abfque  hoc,  tljat  tlje  De= 
fentiant,  ann  an  tijofe  Uiljofe  (JEftate  l)t  fjan  in  tbc  p?emiire0, 
Ijaije  €ime  out  of  ^inli  ufen  to  enter  into  tlje  Clofe,  &c. 
ann  to  nig  fo?  Coalg  tljere* 


TREASON. 

Patrick  HardingV  Cafe.     Pafch.  2.  W.  &  M. 


3'7 


(i.)     W    ypOB  jOot  (S5iu'ltp  pleanen,  tlje  3Iurp  founn  a 

aVcnc._3t6,    i         I     g«pecial  CLIecnia,  viz.  tljat  Patrick  Harding,  tO  tbe 

\J    3lntent  to  nepofe  tlje  H^ino:  ann  £iueen,  ann  ne= 

^"""^    p^iije  tljem  of  tbeit  Kopal  Diunitp,  ann  refto?e  tbe 

late  ^MnQ  James  to  tljc  (55oDernment  of  tljijs  ji^inunom,  nin 

2  (fo? 
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(fo?  $^onep  tp  tfjc  faiD  Patrick  paiD)  lift,  Ijirc,  raifc  ana 
procure  fi.ctcen  ^^cn,  ©ubiccrs  of  tijis  i^injjtiom,  at  t\)t 
Cinie  anti  pace  in  tlje  JnOisment  uiciitionrn,  to  fiirljt 
aiiD  icagc  SCiiU-  agai'nfr  t!jc  l^inij  anti  Cluceu;  aun  tfjofe  fir-- 
teen  ^cii  fo  liftcts,  |)irctJ,  raifen  aiio  p^ocurci),  "ni^  fcna  cut 
of  tljie  lainffnom  into  tfjc  i^inirtiom  of  France,  to  afiift  ana 
aitj  tljc  French  lAino',  tijCJi  auD  pct  an  €ncnij>  to  tlje  Bing 
anu  iHuctn,  ant!  in  open  Dllar  U)itl>  tljcir  a^afcftics,  anii  to 
join  t!]cr5?frHir-5  uiitD  tOc  Enemies  ann  Rebels  of  aiiD  aijaiiift 
tljc  i\!nn:  aiiD  Ducen,  in  toasinii;  ^ai*  agninft  tfjc  lu'nn;  nnti 

ClllCCn.      Sinn   if  upon  tljiS  i^attcr  tIjC  fain  Patrick  Harding 

be  siititp  of  ^rcafon  prout  tlje  SnniSmrnt,  tijcn  luc  finn  fjim 
(giuitP  prour,  &c.  aniiif  not  guiltP,  &c.  tijcn  Bot  <StiiltM,  &c. 

Opou  tin's  <©pecia!  Ocmia  fOUnD,  Holt  C  3i.  3ufticc  Gre- 
gory, auQ  Jufticc  Vcntris,  iuljo  iticcc  tljcn  p.'cfcnt  at  tljc  ©cO 
fionfi,  ccncciucn  feme  Doubt ;  fo?  t&cp  lucre  of  ©pinion, 
tljat  it  Din  not  come  teitijin  tlje  Clnufe  of  tljc  statute  of 

25  E.  3.  of  levying  War,-  fO|  tljat  Claufe  i6,  That  if  a  Man 
levy  War  againfl:  our  Sovereign  Lord  the  King  in  his  Realms 

ann  bp  tlje  93attcr  founts  in  tljc  Special  QlcrDic?  it  appears, 
tljat  tljefe  ^en  mere  lifter,  ann  fent  beponn  "Sea,  to  ain  tlje 

French  i;%inD:» 

S't  tuas  alfo  Poubteti,  toljctljer  it  tocre  a  poo  JnHiament 

toitljin  tljc  ClaufC  of  tljc  gitatUte  of  adhering  to  the  King's 

Enemies.  Cl)C  lag  founti  in  tljc  acrUia  comc0  fullp  tuitlj= 
in  tljc  Claufe,  (viz.)  tlje  ©enning  vpen  to  aio  tlje  French 
jt\ing,  tljen  an  ^Snemp  to  tljc  lixino:  anti  Ciueen,  in  open 
ffillar  againft  tljcm*    05ut  tljc  IJnniamcnt  ie  fljo?t  ag  to  tljis 

fatter  ;  fo?  it  10,  quod  milites  fie  ut  prscfertur  levatos  extra 
hoc  regnum  Angl'  mifit  ad  fefe  jungend'  aliis  hoftibus,  inimicis  & 
rebellat' dia'  Regis  &  Regin',-  Uibcrcasl  it  fljOUlD  IjaiiC  fet  fO?tfj 

tuljo  tlje  €nemicsi  toerc,  tljat  tljc  Court  miffljt  take  Boticc  jjh.is.  i.b. 
toljetljcr  tljep  lucre  Enemies  a0  tljc  Laiu  intcnti0«    :jf  tlje 

3!nDiamcnt  IjaD  been,  That  he  fent  them  to  the  French  King, 
then  in  open  War,  &c.  it  bati  bCCn  tOCll. 

ann  upon  tbefe  £)oubt0  tljc  €afc  luas  atijcurneti  fo?  fur-- 
tber  ConfiHeration, 

3in  Michaelmas  Clacati'on,  tbc  greater  part  of  tljc  SfutJijcd 
lucre  afl"embieti  at  tbe  lo?ti  Cbie'f  Juftice's  €bamber0,  ann 
IjaDinfi'  tiebatcti  tljc  scatter  amonjr  tljemfe!Dc0,  tljep  all  (er= 

CCpt  JUftice  Dolben)   agrCCtJ,  tbat  tbC  fain  Patrick  Harding 

lua0  ffuiltj)  of  Jpiffb  t5:reafon,  luitbin  tbe  Claufe  of  tOc  ©ta= 
tutc,  fo?  compaflino;  tbe  Dcatb  of  tbc  l.\inn;  5  it  being  founn 
bp  tbe  GerniS,  tbat  tbc  fain  Patrick  Harding,  to  tljc  intent 
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ta  tepofe  tl)e  l^fng  nnD  €lueeit,  ann  licp?i\3c  tfjem  of  tl)eir 
iDirrm'tp,  &c.  tiiQ  fo?  ^onep  Ijice,  Iill,  &c.  mm  an  antcnt 
to  tjcpore  tlje  fSiinQ  (p?oticli  fap  an  ouert  as)  Ijatlj  been  ai- 
Uiapis  tat^en  to  be  luitljin  tl)c€laiifc  of  compnflinu  tlje  Deatlj 

of  tije  fitinfi:*     ®0  16  Hale's  Pleas  of  the  Crown,  fo.  1 1.  an0 

fo  (t  Ujajj  IjcID  in  tf)e  Cafe  of  tlje  €ai1  of  Eflex  in  Clticen 
Elizabeth'si  Cime,  antJ  tfje  lojD  Cobham's  Cafe  in  tlje  Ecfsn 

of  l^inU  James  tljC  f  lia, 

Sinn  Holt  €.  3!.  citcD  tftc  S»tatute  mane  29  H.  6.  c  i.  upon 

tlje  Rebellion  of  Jack  Cadcj  tnljiclj  m  fctS  fC?tlj,  tljat  John 

Cade,  naming  Ijimfclf  John  Mortimer,  fcslflp  ann  traitetouflp 
imaginen  tlje  Deatlj  of  tl)C  Mw^s-,  ann  tljc  DeftruSion  ann 
€)Ublicrfion  of  tljio  Kealm,  in  Datljeiinn;  toffetljei*  ann  Icijp-- 
ing  a  great  jl5umbec  of  tljc  Mn^'^  people,  ann  ei;citino: 
tl)cm  to  rife  againft  tlje  t^ing,  &c.  againft  tlje  Eopal  Ctoton 
ann  Dignitp  of  tlje  MnQ ;  tuajs  an  oliert  Sia  of  imagining 
tlje  Dcatlj  of  tlje  ^Cling,  ann  mane  ann  leiiien  eUar  fainp 
ann  traiterouflp  againft  tlje  l\ing  ann  lji0  iS^ig&itcfjj,  &c. 
%o  tljat  it  appears  bp  tljat  aa,  tljat  it  Uias  tlje  Jungment  of 

tlje  Parliament,  that  Gathering  Men  together,  and  Exciting 
them  to  rife  againft  the  King,  was  an  overt  A<it  of  imagining 
the  Death  of  the  King.  (Iline  Stamford 's  Pleas  of  the  Crown, 
fo.  180. 

.  ann  acco?ning  to  tljiss  ©pinion,  Jungment  toais  giften  a. 
gainll  Harding,  in  tlje  follotoing  ©eflionis,  ann  tie  tuais  ere- 
cuten  tljereupon* 

Nota ;  (Upon  an  appeal  to  tlje  ^oufe  of  lo?nis,  anno  2  w. 
&  M.  t^e  fole  Clueaion  loas,  luljctl)cr  upon  tlje  €)tatute  of 
SDiitribution,  22  &  23  Car.  2.  tl)c  Ipalf  TBloon  fljouin  Ijabe 
an  equal  S|)arc  ttJitlj  tlje  Mlljole  OBloon  of  tlje  perfonal  €-- 
ftatef  ann  bj)  tljc  anuicc  of  tlje  tuio  3Iuftice0,  ann  fome  otljec 
of  tlje  Junges,  tlje  Decree  of  tlje  lo?n.0  toais,  Cljat  t&e 
.|)alf  TBloon  fljouin  Ijaije  an  equal  Sljare. 

The  King  and  Queen  ^verfus  Tucker.     Hill.  4  & 

5  W.  dc  M. 

(2.)  \B  31nniament  fo?  Creafon  tuajs,  tl)at  tlje  Defennant 
4Mod.i<ji,  f\  ann  anot&er,  not  Ijauing  tl)e  fear  of  0on  in  tDeir 
3  Lev.  35>(5.  |)carts,  no?  confinering  tbe  Dutp  of  tljeir  allegiance,  but 

being  fenucen,  &c.  proditorie  compafTavcrunt  tO  feill  tljCir  f«= 

p?eme  ann  natural  lo?n ;  ann  tl)at  tijep  toagen  ^ar  prodito- 
rie againft  tlje  l^ing,  tljeir  fup?emc,  rig&t,  natural  ann  luv 
I  noubten 
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DOllbtCD  LO|D,  &c.  contra  pacem,  &c.  et  contra  formani  Stat. 
&c.  but  tije  &l0?Uj>  contra  ligeantia'  fua^  debitum  lucre  OlUlt-^ 

tcD:  (Upon  Uiljicf),  man?  o^cccptioiiEi  tuevc  maDc  to  tlje  Jn- 
tiiamcnti  fc?  tijat  tOe  ^onclufion  of  nn  3inBigmcnt  is  mnte= 
rial,  nnti  goes  to  all,  aiiD  fjcre  arc  no  QHo?ti0  to  fupplp  tlje 
Defea  of  tljofc  left  out;  t!jc  aiIo,2D  proditorie  luiii  not  50 
it,  bccaufc  a  pcrfou  map  he  treacherous,  ann  not  aa  apinfl 
i)ii5  ailcgiaucc,  &c. 
Holt  C.  3I«  &  Cur':  Cijc  ©Llant  of  concUiDino:  tijc  3Intiia-' 

nicnt  UJItij  tljcfe  QHoitlS,  contra  iJgeanticT  fu^  debitum,  igi  Ct-- 

roneou0 ;  ann  fuclj  an  iDniiffion  u?(H  make  it  fo,  tljougfj  tijere 
are  (Klo?tJ£i  in  tlje  1500?  of  tlje  31ntiiament  tuljiclj  tantamount  j 
fo?  a  ^an  map  Ie\)P  Oiar,  n0  an  9licn  €nemp,  ann  not  be 
guiltp  of  tf)c  Offence  a0  lain  ijere ;  ann  tf)at  Uiafi  tbc  rica- 
fon  in  Calvin'fi  €afe,  Mjpt&atlnniSnicnt  luas  not  conclu= 

nen  contra  LigcanticT  dcbinim :  0i5ut  it  iS»  OtfjCrluife  in  tfjilO! 

Cafe,  ann  ijcrc  tlje  Jnniament  ijatij  not  anv  motii^  tljat 

toill  fuppIP  tlji0  ©miilton  -,  fo?  debitum  I.igeantix  fux  minime  ,  inft.  ,29. 

ponderans  cannot  Oo  it,  bv  Ecafcii  a  cpan  map  not  confiner  ^^/^p  '^'  "• 
t6c  Dutp  of  fjis  anegiaiice,  aim  pet  no  notljino;  it)|)ic()  is  sundf  r  c 

COntrarp  tljcrcunto.    Cljcn  contra  dominum  Regem  fupremum,  96. 
verum  &  naturalem  dominum  fnum,  &c.  tuH!  not  fielp  it,  bC--  '^'°-  ^'"'• 

caufe  tljofe  ^ioin^  arc  not  alluaps  clfential  in  anjnniament, 
ti)ep  fiffnifp  no  mo2e  tijan  to  {!)cto  tljat  t(>c  Offenncr  tuas 
bo?n  in  England  ^  tljep  are  cHUo^ns  fuperabunnant,  ann  Ijabc 
been  anncn  to  llnniaments  in  later  Cime0 ;  fo?  tlje  oin  map 

m^y  to  fet  fO?tlj  tfjC  Offence  to  be  contra  dominum  Regem 

onlp;  fo  tljat  ££io?n0,  loljiclj  are  not  necelfarp  in  an  Innia- 
ment,  fljall  neucr  be  conftruen  to  fupplp  tlje  ©miflion  of 
tbofe  Wtl)  arc  abfolutelp  necelfarp,    Clje  uerp  €)ffencc  of 

Creafon  ijS  becaufe  it  is  COmmitten  contra  Ligeantix  debi- 
tum i  tlje  otbcr  mo}M  are  but  an  Sfffft'^^'ition  of  tlje  €)f= 
fence,  ann  tbe  ©min'ion  of  tljat  Claufe  can  no  mo?e  be  fup^ 
plien  b^  tlje  MoiJi  Proditorie,  tf)an  Felonice  in  Inniameut  of 
jfelonp  couin  fupplp  contra  pacem:  ^nn  it  Ujouin  be  Uerp 
ftranse,  if  tlje  omittinnf  contra  pacem  in  an  3Inniament  at 
tlje  Common  lain,  ann  contra  forraam  Statuti  fo?  an  Offence 
none  againa  a  particular  statute,  Iliouin  be  €rro?5  ann  pet 
an  Omifiion  of  tljefe  mom  fljouio  ^^  none.  It  is  true, 
tljere  are  feijerai  Innitfmentg  in  tlje  Keijjn  of  1$,  Henry  8. 
againft  Offenners  fo?  l&iffb  Crcafon,  luljiclj  luag  mane  fo  bp 
fome  netn  Statutes  in  tljofe  Daps,  as  nenpino:  IjiS  ^up?e^ 
macp,  &c.  in  toljicl)  tbefc  eBo?ns  tnere  oniitten;  but  tlje 
Keafon  toas,  becaufe  ti^ep  tuere  neto  Creafons  createn  bp 

part^ 
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pnrticiilnc  age  of  ParUament ;  ann  ft  10  pio&ablc  t^e  p?0' 
ccetiinffs  in  t&ofe  Cafes  berjat  tljijs  €troh  ' 

Jununieiit  luaj?  rcuccfen,  anu  Ee^fL-fal  afficmen  in  Par= 
liamcuu 

WalcotV  Crt/f.     Hill.  6  W.  &  M. 

(3)  IB  I1ji0  Cafe,  on  aCTSIrit  of  Crro?  b^oujjfjt  fo|  a  SDrfeS 
to^o^if^'*  1  in  tlje  Jutiijment  itfclf  fo?  committing  Crcafon,  it  tnaiS 
402.'     '     afiignea  fa?  €rro?,  tljat  tl)c  Jutigment  toas  quod  interiora  fua 

CaC  in  Pari,  extra  veiitrem  fuum  capiantur,  omitting  ipfoque  vivente  com- 

"'■  burentur:  anH  tljcfc  ?siio?ti,ei  iDcte  infiileD  Upon  to  be  berp  cf- 

fential  in  Juttgments  fo?  Creafon* 

Holt  C*  3!*  anb  Court  Selb,  tljat  ad  €i*cafon  is  tbe  greats 

eft  Crime,  fo  it  befcrbes  tfje  greateft  Jpunifijuient ;   ana 

tijouglj  Deatl)  is  ultimum  fupplicuim,  pet  t!jut  is  tije  Puniffj-' 

nicnt  fo?  jfelonp,  toljiclj  is  an  ©ffence  of  a  Icfs  ifiJaturej 

tI)erefo?e  Crenfon  fljoulb  be  punifljeb  not  onip  cum  ultimo 

fupplicio,  but  tDitlj  an  ^ggrabation  of  tbe  co?po?al  Pain, 

becaufe  it  is  a  Crime  committeb  againft  tlje  0500?  politic!?, 

in  tbe  perfon  of  tbe  filing,  Uiijo  is  tlje  J^eab  of  tfje  £^ing- 

bcm,  anb  of  luljcfe  p?eferbation  tlje  lalu  taKes  fo  great 

Care,  tijat  it  punifljetO  tljc  berp  3!ntention  to  commit  ^tea- 

fon  againft  Ijim  -,  but  no  ^an  can  be  guiltp  of  JFelonp  luitlj^ 

Smith's  Rep.  onf  an  3a  bone:  3nb  toljen  tlje  lato  of  England  appoints  a 

Finch  \V.'    particular  Jubgment  fo?  an  Offence,  as  tljis  is  appointeb 

12  H.  8. 13.  bp  tlje  Common  lato,  it  is  not  in  tlje  Poloer  of  tlje  iubgejs 

Vn'Ti'    ^^  ^^^^^  'fj  ^^^^^^^  ^?  '^"P  abbition  0?  Diminution*    Cl)C 

Co.  Entr!     giblug  of  JubgHieut  againft  $0alefaao?s  is  Part  of  tlje  Con- 

^99.  ftitution  of  tlje  <^obernmcnt,  anb  tljercfo?e  it  cannot  be  nit^ 

■  *     '  *■  cretionatp,  tDljiclj  is  but  a  fofter  eilo?b  fo?  arbitrarp  -,  anb 

if  it  toere'fo,  tljen  tbe  Courts  toljicb  gibe  Jubgments  migljt 

maftc  neU)  punifljments,  as  tljep  fljoulb  tljinfe  mo?e  fnitabie 

to  tlje  Crimes ;  fo?  tljep  migljt  p?onounce  a  Turkifh  3ubg' 

ment,  viz.  tljat  tlje  Offenber  llioulb  be  ftrangleb ;  0?  Tewifli 

Jubgment,  tljat  Ije  fljoulb  be  ftoncb  to  Deatlj;  0?  a  French 

3iubgment,  tljat  Ije  fljoulb  be  b?ofee  on  tlje  mf)ttl  -,  all  toljicib 

are  contrarp  to  tlje  Knoiun  ILatoS  of  tbis  Ecalm*    Cljis  be= 

ing  tben  an  efl'ential  part  of  tlje  Jubgment,  fettleb  anb  ffa* 

teb  hv  tlje  Common  lab)  of  England,  tbe  jDmilfion  of  tljefe 

OHo?bs  mafees  it  boib:  3nb  if  tbis  Omiflion  in  tbe  moft  fe- 

Uere  part  of  tbe  3ubgment,  fljoulb  not  be  Crro?,  tben 

tbofe  Jubgments  tobicb  babe  tbefc  2Ho?bs  cannot  be  fup= 

po?teb,  becaufe  a  beabier  Punifljment  i^  bp  tbat  ^eans  in- 

2  fliSeb 
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fliacti  on  tljc  ^ubjca  tljan  alloluen  bp  lato,  mm  fo?  t{)nt 
iRcafoii  map  be  rc^jcrfcti :  Cljcrcfo^e  it  mult  of  Coiifcqiicncc 
be,  tljat  tf)cfe  (Klo^os  ace  a  nccclfaip  pact  of  tljc  JuDijmcnt 
in  11)10,1)  Cccafon,  ann  tlje  omitting  of  tfjem  mahes  it  cico-- 
ncciic, 
Cije  attainncc  Uin^  vetjccrcD, 

CharnockV  Caje.     March  ii.  8  W.  3. 

Holt  €.  I,  IB  ticcginjy  tfjc  Jurp  fain,  Jt  lua0  beep  tcue,     (4  ) 

1  ngi  fel3?»  Charnock  ijaU  obfccbco,  tijat  bate  ^^"'^"r''"'- 
(Srio?tijj  ujcce  not  €ccafon,  in  fomc  Cafes ;  loofe  c^ojli^ 
fpohen  U)it!jout  anp  delation  to  anp  Sift  0?  Defiijn,  Uiece 
not  €cer.fon,  0?  an  obcct  aa  of  it ;  but  ^cffumcnts  ann 
OL!o?li£i  of  liiJccfuafion  to  engage  anotbec  in  fucij  a  Defign 
0?  EcfoUition,  ano  uiteaing  0?  p^opofing  .^eans  to  eifeft  it, 
luete  oucct  ^fts  of  fpiglj  Cceafon.  3it  U)as  tfje imagination, 
tlje  Compairmg  ann  Defigning  tije  Deatlj  of  tije  l^ingjtbat 
loajs  tbe  Ctcafon^  tbece  Uias  no  ©Map  of  nifcobecing  tljofe 
€ompafling0  ann  imaginations,  but  by  fome  ectecnal  Qft, 
tljat  manifeftcn  fucfj  ^Intention  0?  IpJucpofC;  ann  anpCijing, 
tijat  luas  a  ^anifcttation  of  fuel)  a  Defign,  luag  an  obcct 
aft.  ann  bcre  ijan  been  pjoben  fcuecal  ^©cetings  ann  Con- 
fuitations,  ann  p?opofaIs  at  tljofe  Meetings,  about  tije 
man  ann  C^etijons  of  bringing  about  tlje  Defign  of  aiTaf- 
fination ;  ann  it  luas  neiiec  pet  noubten,  but  to  meet  ann 
confult  to  kill  tlje  l^ing,  tuao  an  obert  Clft  of  ^iglj  €cca= 
fon,  ann  C^?.  Chamock's  cnneaboucing  to  ingage  Bertram 
in  tljc  Cnttcp?i?e,  toas  anotbec  obect  aft* 

as  to  tbe  ©bjeftion  to  tlje  Cccoibilitp  of  tlje  tditnelTes, 
tbat  tljep  ban  acknoiulcngcn  tbenifclbes  inbolben  in  tbe  fame 
Ccimes  -,  tiytv  luete  Ijolucbec  legal  2:aitnefl"es,  but  tbeic  Cce-- 
tJit  in  tbis,  as  in  all  otbec  Cafes,  luas  left  to  tbe  3!ucp« 
Cbat  fucb  Cuinence  ban  been  aliuaps  allouien  -,  ann  unlefsi 
tbe  accomplices  tnece  anmitten  to  be  CdlitnelTes,  iSobecn^ 
uients  ccuin  nebec  be  fecuce  againft  fucb  billainous  €ntec= 
p?i?es* 

Sir  John  FriendV  Cafe.     23  March  8  W.  5. 

S31  in  John  infiflen,  tbat  a  Confultation  to  lebp  2>!Iat  bias     (5 ) 
not  Cceafon,  ann  tbat  tbe  being  at  atceafoiiable  Coun=  scate  Trials. 
fult,  luas  but  ^ifpiifion  of  Cceafouj  ann  tbeteupon  tbe 

8  L  ^statute 
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Statute  of  25  Ed.  3.  U)n0  renUi  but  tijefe  13ointi3  Wtt  0Det= 
rulen  affainft  Ijim* 

anti  Holt  c.  31*  in  fummfiiD:  up  tfje  €utDcnce  obfetDeti, 
tljat  tlji0  €>tatute  contnineD  nibECp  <Sprcic!S,  a0  iff,  t&e 
Compan'mo;  t&c  Dcatfj  of  tfjc  laiuff;  ann  znij),  lel^pinu^tiar; 
but  a  bare  €onfpiracp  0?  Defign  to  Icnp  2Uar,  iuas  not 
tuit&in  tljijj  latP  againfl  Creafon*    But  if  the  Defign  or  Con- 

fpiracy  be  either  to  kill  the  King,  or  to  depofe  or  imprifon  him, 
or  to  put  any  Force  or  Rcftraint  upon  him,  and  the  Way  pro- 
pofed  to  effed  any  of  thcfe  is  by  levying  War,  there  the  Con- 
fultation  and  Conlpiracy  to  levy  War  is  High  'JYeafon,  though 
no  War  be  aftually  levied,     jfo?  fUClj  S^OUfuItatlOng  anH  COU-- 

fpitacies  are  S)lictt  390,  p^obinn:  tljc  2:)efiffnin!}:  0?  ConipaG 
fino:  tfje  Deatl)  of  tfjc  jC\inff,  tBljtcIj  tuas  tfjc  firft  €rrafon 
fpccificti  in  tljc  Statute  of  25  Ed.  3.  '©ftat  mljete  a  (?9an  bc-- 
fiffncb  tbe  Vtatl),  2?cpofition,  0?  £)c(trua(on  of  tJje  l^iiig:, 
anb,  putfuant  to  tljat  Defign,  aoTccb  anb  confulteb  to  lebp 
caiar,  t!)at  tbis  fljoulb  not  be  JSJiffO  ^teafon,  unlcfgi  a  mmt 

toas  aauaUp  ICVJieb,  this  was  a  very  ftrange  Dodrine.    3  WiHt 

map  be  leDieb  inbceb  toitljout  anpS^efiijn  againft  tljc  l^mc'is 
5^eifon,  tubicb,  if  aauallp  lebieb  (jotocber,  10  |3iffb€reafoni 

but  a  bare  Delign  to  levy  fuch  a  AVar  toa0  IlCt  Ctcafon*     00 

f oi  €jcample ;  tlje  IRifinff  in  arm0  to  pull  Doton  all  €nclo-- 
fure0 ;  to  erpel  StcanQ:ei:0 ;  o?  to  pull  botnn  'Batobp=|)cufe0, 
iDitljout  !3utf)0?itp,  U)a0  lebping  mt\t  anb  Crcafon :  "But 
tlje  bate  purpofiriff  anb  Defityninfl:  to  rife  in  ai'm0  fo?  fuclj 
Purpofcs,  U)a0  not  Cteafon,  3lf  Pcrfon0  alTcmbleb  tljem^ 
felbe0  alfo,  ann  nscb  toitb  JFojce,  in  Cppofition  to  fomc 
particular  lato  bJljicl)  tbep  tljouffljt  inconbcnicnt,  anb  Ijopen 
tljcrcbp  to  set  it  repealeb,  tlji0  bja0  lebpino:  QBar,  anD 
Creafon  -,  but  tlje  Purpofinff  anb  Defigninfl:  it  Uia0  not  fo. 

When  Men  endeavoured  in  great  Numbers  with  Force  to  pro- 
cure fome  Reformation  in  the  Church  or  State,  without  purfu- 
ing  the  Methods  of  Law,  that  was  a  Levying  War,  and  Trea- 
fon  within  the  Statute  j  but  the  Purpofing  and  Defigning  it  was 

not  fo.  OBut  if  tbere  tDa0  a  Purpofe  to  betlrop  tbc  minff,  to 
uepofe  Ijim  from  lji0  Cl)?one,  to  reftrain  bim  (in  tljc  Crer- 
cifc  of  1)10  Pobjct)  o?to  put  anpifo^cc  upon  Ijini;  anb  it  U)a0 
p?opofeb  0?  befigncb  to  effeft  anp  of  tljefe  bp  mat,  fuclj  a 
Confpiracp  0?  Confultation  to  Icup  Wax,  fo?  bjinffino;  ani> 
fuel)  Defiffn  to  paf0j  Uja0  an  ©bert  0a  of  r)iffb  Creafon*  ^ 


Sir 
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Sir  William  Perkins'^  Cafe.     24  March  8  W.  j: 

HOLT  Ci;ief  Jultice  (amonrj:  ot()ec  €!)in0S)  obfcruru,     (6.) 
P.6  to  tf;e  Pn'foncc'iS  ©fajeSlon,    That  Sweet  proveci  State  Trials, 
only   Wordsj    and  Words   were  not  Treafon :    CfjCfC  tDCre 

CCIa?lii6  tf)r!t  rdntcH  to  Cfjinp',  aitti  99en0  Difcourfee  ann 
^o?5j3  crplaincti  tljeii-  dafons;  an  asion  mnifferfnt  in  ft 
fclf  miLTljt  fcc  fo  wplaincD  b5>  C^'o^BS,  as  to  te  unlatofHl* 
3t  ma?  latoful  fo?  a  9&an  to  tup  a  ]p)i{f ol  5  but  if  it  coiao 
be  piainlp  piouen  from  ijis  oton  2Ilo?50  01  S/pcccbes,  t&at 
tlje  Dcfiijn  of  bupinn:  it  U3a0  to  tiff  it  atjainft  tlje  perfon  oj 
life  of  tfje  lining ;  t&r.t  iooiiHi  mnlte  it  an  ©bert  as,  0?  a 
C^anifeffaticn  of  a  trcafonafale  Dtfirjn :  3nB  tberefo?e  tobeit 

%it  William  Perkins  fai5  ti)Ht  tf)C  Itlte  lMl\Q  tDOUlO  COmr, 

tbat  Ijc  ban  a  Crcop  tijat  confilTcs  of  air»  Soiniers,  anD 
tbefe  9rm0  toere  p^obicen  in  tfjis  manner ;  t\}ttt  ttiafi  ampie 
)3)?oof  foi  toljat  IpJurpofe  Ijc  bao  piouiDeB  tijem*  3t  toajs  not 
at  all  probable  Ijc  founD  tbcm  in  bis  l:)oufe;  anD  bi0  ffoinff 
into  tbe  Weft,  anb  bcclarinij  at  bis  Eetnrn,  tbat  tbe  Weft 
toerc  as  uicil  iuclin'b  to  tbc  King's  Jntereif  as  tbe  North; 
(if  bp  tbe  l>ing  be  meant  t^ing  James)  uias  anotUer  €^i' 
bence  of  f)i9  ©niJt, 

Mr.  Rookwood.     2 1  April  8  W.  j. 

Tl^xe  p^ifoner  beinrj  atraigneb,  anb  pleabing  Not  guilty,     ( 7. ) 
b)as  o?bereb  to  be  b^ougbt  into  Court  again  tbat  state  Trial*. 
2)ai?  fcben^nigbt ;  anb  be  appeareb  at  tl)t  03ar  tuitb  tl)t 
Counfii  tbat  bab  been  afligneb  bim,  in  i^nrfuance  of  tbe 

!ate  3S,  viz.  %it  Bartholomew  Shower,  aub  ^?.  Phipps, 
on  t\)C  28th  Cf  April. 

©be  p?ifoner  0  Counfel  obiefteb,  Cbat  tbere  being  a 

Claufe  in  tbe  late  as,  That  the  Prilbner  fhall  have  a  Copy 
of  the  Panel  of  the  Jurors  who  were  to  try  him,  duly  re- 
turned by  the  Sherifts,  two  Days  before  the  Trial,  tbe  EetUtn 

mull  be  antccebent  to  biis  babing  a  Copp.  Cbat  t1)t]>  ban 
inbeeb  a  Copp  of  tlje  ^rrap  of  tbe  Pane!  beiii^ereb  tbein, 
but  tbat  luas  not  a  Copp'of  t\)z  panel  rcturnebj  fo?  it 
teas  no  Eeti!rn  till  it  came  into  Court* 

Xut  tbe  Court  ruieb,  tbat  tbe  giuing  a  Cop?  of  tbe 
Panel  before  tbe  Return,  fiifficieutip  fatisfieb  tbe  CIIo?bs, 
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as  tDcn  as  tlje  Jntention  of  tlje  ^a^  nnu  tljat  no  otfjeu 
Conftniaion  couin  be  mane  luitljout  Qttat  abfiicoitic^. 

aitotljci-  Objcaioii  mane  bp  tijc  l^^ifonet'0  Counfcl  tuasf, 
Cljat  tljej)  IjaD  not  a  true  Copp  of  tljc  loljole  Jntiiament 
tieliuercn  tljcui,  as  tljc  late  aa  cequiien  ^  fo?  tijat  it  nio  not 
appear  befo?e  iu!jom  it  tuas  taUen,  tlje  €inie  luijen,  o?  tlje 

Place  tuljcre. 

C!)e  Attorney  General  anftoereli,  Cljis  ObjeSion  came 
too  late,  tfjej)  i)an  aomitteti  it  to  be  a  true  Copj?  bp  plcaD= 
in0  to  it;  ann  of  tfjat  ©pinion  iuere  tlje  Court* 

€l)e  Ipanel  beino;  calleti  ouer,  tlje  p^ifoner  cljaUengen 
€{)irti)=four  perempto?ilP  -,  after  luljiclj  a  lurp  toas  ftuo^n, 
ann  cljargeD  luitlj  tlje  p?ifoner. 

Cljen  Ijis  Counfel  moijeti,  tljat  tljep  migbt  offer  tljeic 
€rception0  to  tlje  Jntiiament  bcfo?e  Cijioence  giijen,  ac= 
coining  to  tlje  Cllo?t>s  of  tl)e  late  m  of  parliament* 

Clje  Court  anftuereU,  Cljep  lucre  too  latc^  tljep  oun;l)t 
to  Ijaue  moben  tljis  upon  tlje  arraiffnment  bcfo?c  piea 
pleaneri,  o?  at  lean  befo?e  tlje  Surp  lucre  fti)o?n  ann  cljargeo 
ujitlj  tlje  p?ifoner :  ifo?  after  tOep  tuere  once  cljnrgeti  in 
Cafe  of  Creafon,  tljep  muff  gibe  a  derniS,  ann  eitljer  ac= 
quit  oi  conbia  Ijim* 

Cljat  tl)e  Defign  of  tlje  parliament  m$  to  reffrain  tl)c 
p?ifoner  from  mobinn;  in  arreff  of  Jungment,  fo?  mifpel- 
linff,  falfe  Latin,  o?  little  patters  of  lo?m,  if  Ije  nin  not 
moue  it  in  a  proper  €ime  -,  Ijabing  fuclj  a  liberty  alloiu'n 
Ijim  as  to  Ijabe  a  Copp  of  tlje  Jnniament  fo  manp  Daj^s 
bcfo?e  Ije  foas  compellen  to  plean*  Cljat  altljo'  tlje  OLlo^ns 
of  tlje  aa  tncre,  before  Evidence  given,  it  tuas  neUertljclefs 
intennen  tljat  tljep  fljouin  mobe  at  fuel)  a  Cime  before  €bi-- 
nence  giuen,  as  tl)e  lato  allotuen ;  ann  tljat  tlje  aa  nin  not 
eftabliflj  anj>  nelu  ^etljon  of  CriaK 

plueber,  it  toas  p?opofen  bp  tlje  Court  to  tf)t  thing's 
Counfel,  €ljat  fince  it  toas  a  nelu  aa  of  parliament,  ann 
tlje  P?ifoner  miffljt  be  len  into  tljis  SQiftafee  bp  tlje  penning 
of  tbe  ^a,  tljej)  fljouin  not  take  ^nbantage  of  Ijis  Ijabing 
lapfen,  but  innulge  Ijim  fo  far  as  to  let  Ijim  offer  Ijis  ex- 
ceptions notu* 

Co  tbis  ^?*  atto?nep  confenten,  p?oi)inen  tljep  tuouin 
confine  tljemfelbes  to  fuel)  ll)eans  as  toere  mentionen  in 
tljat  Claufe  of  tbe  aa  luljiclj  cnlp  relaten  to  patters  of 
ifo?m,  ann  not  offer  anp  Cljing  to  t&e  fubffantial  part  of 
tlje  3nniament,  tuticlj  tl)ep  Ijan  ftill  a  jlibevtp  of  noing  in 
arreft  of  3]ungment* 
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05ut  tljc  Counfcl  fo?  tljc  p?ifoncc  tefufcti  to  offci*  an)> 
Cljinn:,  unlcfjj  tljep  miuljt  urijc  all  tfjeic  Ci'ccptionjs  tcu 

{^?,  Porter  bciiig  calleu  to  Qi\it  CtJiuence,  tlje  p?ifoucrjs 
Coiinfd  oppofcH  tljc  ftDearino;  Ijini,  liccnufe  Ijc  ftooti  con= 
Diacti  of  fzionv,  nnti  ma0  not  cnpalile  of  facing:  n  iHlitncrjs; 
nnti  tljC  Ecco?c  of  Ijis  Concision  tuns  rcnti,  nnti  tijc  i^n- 
foncr'jj  Counfcl  infiftcn,  tljat  tfjoiiglj  Ijc  JjnD  tljc  HinffS 
l^iunon,  tiycit  iuoulti  not  rcffo^c  Ijim  to  Ijis  Ctetiit,  fo  ap  to 
make  Ijim  cnpnWc  of  ucinii;  a  eilitncf^* 

Tout  tljc  Court  Ijcit!,  tljat  tljc  I^inn:"^  pavtion  tunsi  ne  ff= 
feaiinl  nd  a  Ipntliament  (iJarrion ;  ann  ritljct  of  tljcm,  fac^ 
fo2C  attninBcc  (as  tfjeit  Cafe  Uias)  p^cijcntcD  all  Corrup- 
tion of  IMooO;  fo  tljat  tOouaO  a  ZUlm  foifcitcu  ijis  (SooUS 
fa))  Confai'aion,  pet  after  a  J5aroon,  (je  is  capable  cf  Ijaijinn: 
neiu  (SocBS,  anti  l^all  ijoio  tljcm  iuit()out  anp  ifo^fcitiire  fo? 
cijct;  fo?  tljc  19arHon  re(to2es  Ijim  to  ijis  former  Capacity, 
anH  pjcticnts  anp  furtljcr  Jfojfciturc :  IJnticeri  if  ije  Jjati  htm 
attaintcn,  (conticmncQ  o?  outlaiucn)  tuljcrefap  ijis  03loon 
luoulti  Ijalic  facen  cojrupteti,  no  Ii)arDon,  Uifjctljct  it  locrc  fap 
tfjc  lAiniT,  0?  fap  tije  l,^arliament,  couID  purge  fais  OT'lootj", 
luitijout  a  Ecijcrfal  of  tije  SttainDcr  fap  C^trit  of  Crroj,  o? 
aa  of  parliament,  o?  e,rp?cfs  (TCIojtis  in  tljc  as,  rcfro^ino: 
ijim  to  TdIooH  :  Clje  Conbiaion  intieco  migljt  fac  ofaicacn  to 
i)is  CrcDit,  faut  coiiin  not  be  urffcU  againft  Ijis  facing;  a 
OLlitncfs* 

Rookwood  ob|cacti  ou  tljc  Cijiiicnce,  Cljat  tlje  lift  ijibcji 

to  Harris,  one  of  the  Witnefles,  loaS  UOt  mcntionCtJ  ill  tf)C 

ijnuiament  -,  faut  tljc  lift  in  tlje  3nniament  rcfcrreti  to  ^i* 

Cranborne. 

Cljc  Chief  juiHce  anftncrcti,  Cljat  tijis  lift  of  99en  v;imx 
to  Harris  toas  an  Cfaiocncc  of  tljc  Confent  ano  ^urccment 
of  03?*  Rookwood  to  commanti  tl)c  partp* 

Co  toljiclj  tljc  p?ifoncr's  Counfel  rcplicu,  Cljat  fav  tljc 
CaiojUS  of  tljc  late  ^a,  no  Cbert  aa  coulti  be  Jjibcn  in  Cbi= 
Hence,  tljat  luas  not  c,cp?cfslp  lain  in  tljc  Jntiiament;  ann  tOcp 
IjaH  cljarijeD  in  tljc  3Intiiament,  tljat  Cranborne  ijaD  carrieu  a 
lift  faacfetoarti  anti  fo?toarn  as  an  Obert  ^a  of  tlje  Creafon  ^ 
tDljiclj  fljclueu  tlje  lAing's  Counfel  tljougljt  it  ncccfTari)  to  be 
allcDjjcri,  fap  tljis  Sa  of  l^arliamcnt,  oz  tljep  coulb  gibe  no 
Cbioencc  of  it>  Qotit  tljc  lift  tljcp  n;abc  Cbibcncc  of  Ijcrc, 
tuas  tlje' lift  fuppofen  to  be  belibcrcn  fap  tljc  p^ifoncr  to 
Harris,  tuljiclj  luas  no  CbiDcucc  of  tlje  lift  allcoiyeri  to  be 
carried  about  fap  Cranborne:  ^m  ns  tljis  lift  uiben  to 
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Harris  tDflS  iiot  mentionet  (it  t&c  33nt!iament,  no  Ci3iDencc 
coiiio  lie  ffiuen  of  it* 

(iLlje  Chief  Juftice  fain,  ^ItljOUfffj  tIjC  55  niH  ttcUm  tl)Z 

Bil)inn:  euiocnce  of  an  ©licrt  5a  ti)at  toajj  not  lain  in  tlje 
Jntiisnicnt,  vet  it  DitJ  not  Ei:clutie  fuel)  €\jiDcncc  n0  toast 
p^opec  to  pmz  tljat  ©^ect  aa  tfjnt  inag  lain  in  tije  3'nDia- 
inent;  tOcato?e  t!)e  CHucftion  toajs,  tDijct&cr  Hjc  ffiBinn;  tfjis 
lift  to  Harris  nio  nct  p?o^c  fomc  £)i3crt  aa  tljat  tuag  al= 
IctJ0cD  in  tijc  Jnuianient.  €!)cre  toajs  lain  in  tije  JnCia^ 
mcnt  an  agreement  to  Uill  tfjc  lining ;  nnn  if  tijat  lua0 
p^oljco,  tijat  \uasi  an  ©ijcrt  aa  of  tljis  (tteafcn*  ann 
toljcn  tlje  5o:rEcment  to  tijat  DeOgn  toas  pjoUctJ,  tfjcrc  tuas 
no  JDonlit  but  Ijie  gibitiD:  a  lift  of  tf}c  99cn,  Uifjo  lucre  to 
be  §180^6  in  it,  to  Harris,  niajs  a  fuvtijei*  p?oof  tljat  Ijc  tiiD 
ngtec  to  it;  ants  tljcn  it  ttiais  ijcip  pjopet  to  be  giuen  in  €- 
Uicence:  I02,  if  bp  tije  nciu  "Statute,  no  one  M  couiu  be 
giben  in  Cbibciice  to  p?obc  anotijer  -,  tben  not  onlp  tbe  ^■■ 
bctt  aa,  but  alfo  an  tljc  CbiHence  of  tljat  5a  niuft  be  e^ = 
p^elfcb  in  tlje  3^nniamcrit» 

Conclubins:,  'Cljat  if  tljc  '^m)>  tin  in  tbe  firft  Place  bj> 
liebe  tljat  tljere  Uiere  fuclj  Confult0  ano  ^cetinge,  tuljcrc 
tlje  intenben  Slfaffination  of  tlje  fi%ing  mu  bebatcb  anb  te= 
folbeb  on;  anb  tljat  ^h  Rookwood  loas  p^efent,  anb  tiirt 
agree  to  it;  tbat  m$  an  Obert  5a*  5nb  again,  Jf  tljep 
mere  fatiofieb  tljat  tbere  bias  an  5greement  to  prepare,  anb 
P?obuce  a  Bumber  of  ^en  to  fct  upon  tlje  ming  anb  Iji0 
<Suarb0  in  tlje  Scanner  tbep  Ijab  Ijearb,  anb  tbe  p?ifonec 
loas  concerneb  in  making  tbijs  lp)?obifion,  anb  toais  to  Ijabc 
a  Poft,  anb  commanb  a  partp  in  tbat  5ttacl5 ;  tljat  toa?  a 
furtber  P^oof  of  tljat  Confcnt  anb  5grcement5  tbat  tuais 
iaib  in  tbe  Inbiament* 

|)e  Uja0  conbiaeb  anb  ewcuteb* 

Trial  of  Charles  Cranborne.     21  April  16(^6. 
( 8. )     ^T^itje  p?ifoner'0  Counfel  took  feberal  Ctxeptiong  to  tlje 

State  Trials.  J_  Jnbiauient;  US  tbat  it  iJS  faib  Anno  Regni  did^i  Do- 
mini Regis  nunc  feptimo,  anb  Lewis  toa^  tbe  laft  Eing  men- 
tioneb*  -Co  lobicb  it  toa^  anftoereb,  tbat  Dominus  Rex 
muft  be  unberftoob  of  tbe  King  of  England.    2.  €bat  it 

luajj  faib  diverfis  diebus  &  vicibus  tarn  antea  quam  poftea ;  anb 
aftertoarb^  fapS,  poftea  fcilicet  eodem  decimo  die  Februarii, 

tubicb  toajs  repugnant*  Co  tobicb  it  biais  anftoereb,  tljat 
poftea  bias  anotljer  'Sentence,  anb  telateb  to  bifferent  ^at- 
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tcr0.    3.  Cljat  tljis  JntsiSmcnt  bcinn:  nrjninft  a  g^ubjea 

bO?n,  OU0Ot  to  IjaiJe  Ijan  tlje  (XIO^USS,  contra  Supremnm  na- 
turalem  Ligeum  Dominum  fuum. 

Cfje  Chief  Jufticc  aiinucrcH,  \)c  fjati  fccn  abimtiancc  of 

PjCCCUcntlS,  tljat  IjaU  Onlp  tlje  CS^lO^Cg  contra  LegianticT  {ux 
debitum :  €ijat  dHCffianCC  teas  tf)e  Genus,  auB  if  tljat  iua0 

fu0l5cftcu,  all  tl)c  Species  Of  aileffiaitcCj  iDljct&cr  natucai  0? 
local,  Uicrc  comp^cljcnUcti  in  it* 

4.  It  iaa0  oli)Cftct3,  Cljat  one  of  t\)t  ©licrt  M0  lua0  not 
IfliO  to  Ijatic  liccn  tionc  traitoroufly,  it  bciuo:  onip  fain,  con- 

fenfcrunt,  a^reavcrunt  &  aflenferunt,  quod  qiiadraginta  ho- 
mines, &c.  "Cfjc  Chief  Jufticc  anfiycrcD,  Cljat  after  tljcp 
ijan  Iain  tljc  OLlo?ti  Preditoric  n0  to  tije  particular  Creafon, 
it  tens  not  ncccffarp  to  lap  it  npin  to  tlje  C>uert  aa^  fo? 
tlje  ©ucrt  aa  teao  but  tljr  euioencc  of  tlje  Creafon,  tljc 
Crcafon  itfelf  lap  in  tijc  Compamng,  toljiclj  toas  an  as  of 
tlje  ^intJ* 

5.  Eljat  it  tiin  not  appear  anp  of  tlje  ©l^ert  ^M  tone  tljc 
P^fcntmcnt  of  tlje  Jurp :  Jn  rccitinn:  tlje  O^eit  aag,  tljep 
ougljt  to  Ijauc  bcixun  aixain  toitlj  a  QuodquL-,  0?  fometljinn: 

tljat  fljOUlD  Ijal^C  rcferreD  to  tljc  firrt  Juratorcs  pr^fentant  i  01 

fife  tljcp  fijcuin  tjaue  beixun  quite  again  toitlj  a  Juratores 
ulterius  prxfentant;  ant  uot  Ijaijc  couplcti  tljcm,  a0  tlji0  toag, 
tuitlj  an  Et.  €0  tlji0  tlje  Chief  Juftice  anflnereti,  €ljat  tlje 
Jbinlj  €reafcn  cljarffcu  in  tljc  JnOiSment  toae  but  one  anD 
the  fame  Cffcncc;  tlje  otljcr  jFaa0  mentionen  tocre  but  0= 
ucrt  aa0  to  manifcft  tlji0  Creafon,  (viz.)  tljc  Contpamnn:  t^c 
£)catlj  of  tljc  l^inQ:;  ann  tljcrefo?c  Ijc  tljougljt  tlje  iro?m  of 
tljc  Inniamcnt  better  m  it  tua^,  tljau  if  it  Ijan  been  0- 

thcrtuife* 

Cljcn  tljc  ip?ifijncr'0  Counfcl  nmtXf,  Ci^at  tl)Ofc,  tobo 
tDcre  upon  tbe  laft  Jurp,  migljt  not  be  callcD  upon  tlji0,  bc- 
catifc  tljcp  Ijati  ixiucn  a  dlcrDia  upon  tljc  fame  Jnoiamcnt, 
antJ  tljcrefo?c  coulti  not  bt  fo  inniffcrcnt  a^  t&c  lalo  intcnO- 
ctj  tljcp  fljouin  be* 

Clje'  Court  anftocreH,  CIjoub;!)  it  toa0  upon  tlje  fame 
jntiiamcnt,  t^e  emmet  m^  not  tljc  famc;  fo?  tDc?  tucre 
Diltina  ©ffcncc0* 

^c  tua0  contjiaeti  anu  c;rccutcD* 
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Trial  of  Robert  Lowick,  21  April  i6(^6. 

(9-)  T^ro€  l^Jifonct  licinn;  arrniffucti,  ijis  Counfcl  objcscn, 
State  Trials.  j_  '^jj^-^  tljc  Ciijie  nui3  piiUC  luci'C  uot  nfccrtaincn  in 
ciin-p  £;i3crt  m  tiyox  luas  IniU  in  tljc  ijntiiament*  Cf)c 
Cimc  nntJ  place,  luljcn,  nnti  tuyere  tfjcp  met,  nnti  tiifC0iii-r= 
en  of  tlje  faiape  nnu  ^eanjs  to  l^iti  tljc  iximj,  innceQ  tocre 
nientionel!;  Init  lu&en  tljep  came  to  tlje  Aflcnlcrimr,  Coniln- 

ferunt,    anil  Agrcavcriint,  toljlcl)  lUCrC  CtijCt  llffS,  tfjeP  Ijatl 

neitfjer  afceitaineo  '^iim  o?  Iphut  -,  anti  tljep  iniiftcts,  tfjnt 
tOe  Court  ouiyljt  not  to  peimi't  tijcm  to  giUe  CHinencc  tfjere- 
fo?e  of  tlji£j  part  of  t!jc  InDittment,  U)I)icI)  laajj  liiciou^* 
'Clje  Chief  juftice  anftucrco,   Ctje  Snnictment  faio  tljcp 

met  fttClj  a  iDaP  at  St.  Pail's  Covent  Garden,  niltl  COnflllteD 

to  lull  tlje  lAi'nn;  -,  anti  confcnten  anD  agreeti  tijat  it  fljoiilO 
be  none  in  tljis  i^anner,  luljiclj  mult  refer  liotfj  to  tlje  €imc 
ann  place  mentionen  in  tlje  'Beginnino;  of  tlje  Jnnisment; 
ann  tljep  mioljt  gfoe  €l3inence  of  it,  becaufe  tljat  tljis  m$ 
but  n  fcttimj  fo]tlj  tlje  Scanner  agreen  upon  fo?  tlje  €xt' 
cution  of  tlje  Defign,  tuljiclj  \m&  before  confulten  oft  i*lnn 
if  it  6an  been  omitten,  tljere  iuouin  Ijane  been  a  futficient  0-- 
Dert  m  allengen  to  p?oDe  tlje  Compaffing  tlje  Mmf^  £5eat&* 
ifo?  if  People  meet  at  fuclj  a  Cime  ann  place,  ann  p?o= 
pofe  ^eans  to  effca  tljiss,  tlje  3'nniament  Uioiiin  be  goon 
iDitljout  lapino:  tl)e  particular  ^eans  agreen  on  -,  ann  tljep 
miffljt  ijiiie  tijis  in  Cbinence  a0  a  P?oof  of  tljat  ©bert  aa* 
Clje  Chief  juftice  in  fummiuff  up  tlje  €binence  obferben, 
tljat  ttuo  ©LlitnelTess  lucre  not  neceffarp  to  eberp  £)bert  StSj 
but  one  Sllitnefg  to  one,  ann  anotljer  to  anotljer  Obert  ^a 
toass  fufficient*  Cljat  tljep  outjljt  not  inneen  to  put  anp 
fo?cen  ann  biolent  Couftruaions  upon  OLlo^n-s  in  Cafes  of 
ILife ',  but  if  tlje  Cbinence  tuas  plain  ann  clear,  tljoufflj  tlje 
p?ifoner  nin  not  fap  in  erp?efis  OUojnjs  Ije  neOgnen  to  af= 

faliinate  Ijid  (l^ajeffpj  yet  if  upon  the  whole  of  the  Difcourfe 
that  pafled  between  'Bertram  and  the  Prifoner,  it  appeared 
plainly  and  fatisfaftorily  to  them,  that  he  did  confent  and  agree 
to  this  Delign,  or  was  engaged  in  it ;  then  ^Bertram  was  ano- 
ther Witneli  to  prove  him  guilty  befides  I)arri0,  which  was 
as  much  as  the  Law  required. 

^c  tuas  conbiaen  ann  ctecuten* 
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iTrial  of  Thomas  Vaughan.     6  November  16(^6. 

T^e  pjifoncr  bcino;  li?ouQ:f)t  to  Ijifi  Cria!,  nnti  cam=    (1°) 
plnim'no:  of  ()i0  Jtom^  tije  Chief  juftice  o^Dec'n  tOem  ^'''"  ^"'''' 
to  be  Uncck'o  off,  tijat  Ije  miijOt  ffaiiD  at  Cafe  luOiift  Ijc 
matJC  l)is  Defence;  after  tii&icf)  Ije  plcaneH  Not  guilty: 
djcit  fjis  Counfel,  09,2>  Phipps,  beiun;  about  to  maUe  fonie 
Ccccptions  to  tijc  JnQictment,  tlje  Court  tolti  him  Ijc  cugljt 
to  ija^e  crceptcD  to  t[jc  :jnQiaincnt  before  tOe  l^^ifoner  IjaD 
pleatien  -,  fci  it  toae  net  tfje  intent  of  tljc  latg  ^a  to  alter 
tije  {^ctOotJ  of  pjocerHinn:  -,  ijotuebcr  (je  miijijt  mobe  in  arreft 
of  Jubsment,  if  Ije  OaD  anp  material  €rceptio!i£i  to  make, 
^be  13>ironer  tben  bcfirinn;,  tbat  tije  C^litneffes  migbt  be 
cxamincb  apart,  cut  of  rljc  ijearinn:  of  eacb  otOer,  tljc  Court 
grantcti  iji6  l^equett  as  a  labour,  but  toID  bim  Jje  couin 
not  ncmanti  it  ac  l)i^  i^iffbt* 

Edmund  Courrney,  mitnttS,    luaS  CalleU    tO  p?Obe  tbat 

Vaughan,  tbe  Jp^^ifoner,  run  aiuap  to  France  iDitb  a  Cuaom- 
Ijoufe  OSoat:  TSat  bi^s  Counfcl  objcgeb  to  tbic  CbiDencc, 
becaufc  tbe  Inft  toao  not  mentioneb  in  tbe  Jnbiftment  -,  fo?, 
bp  tbe  late  as  of  rcguiatinn;  ■Crinis  of  'Creafon,  no  Cbi- 
Dence  taas  to  be  ntmiitteb  of  an  Obert  aa,  not  erp^cfslp 
inib  in  tbe  Jnbisment. 

€0  Val)ic\)  tbe  l^inn:'s  Counfel  anfuiereb,  €bat  in  an  3!n- 
tiiament  fo?  compaffinry  tbe  l^injj's  Deatb,  inbeco  tbe  Obeit 
ags  nniK  be  lain,  bccaufe  tbe  Compaflinc  0?  Confpirinff  tbe 
JlJiing'S  S^catb  coulb  not  be  bifcoDeren  but  bD  fncb  ®bert 
m^*  03ut  icbvtnof  Ulciv,  anb  ubberino:  to  tbe  lying's  Cne* 
uiies,  tuere  ©iiert  aas  of  tbemfelijes,  anb  neebeb  no  otbcc 
aas  to  manifcft  tbeuu 

Ctibereupon  tbe  Cbief  Juifice  Holt  neclareb  f)ifi  ©pinion, 
Cbat  an  Jnbiament  f02  Icispino:  ^ar,  0?  abberiuff  to  tl)z 
l^inrr's  Cncmfej?  scneralli),  tnaei  not  goob,  uniefs  it  luais 
alleiigeb  in  uroat  manner  tbe  i^artp  lebien  ^tar,  0?  ab- 
bcreb  to  t{)t  Ming's  Enemies*  $lnb  if  tbep  ^in  erp?cf0  iit 
tiibat  manner  t)e  Icnicb  ULUt,  0?  arsbereb  to  tbem,  no  €bi= 
bcuce  ougbt  to  be  giisen  of  anp  otber  Itinb  of  iLsUar,  0?  an- 
bcrencc,  tbat  Uias  not  fpccifteb  in  tbe  IJnDiament;  if  it  XiiQ 
not  tenu  to  p?obe  fome  Jfaa  tbat  bias  fpeciailp  lain  in  iu 
'iiLid^v  coulb  not  gibe  CbiDence  of  a  r^iiiins  9;a'  inbicb  biitJ 
no  Belation  to  tbe  ©bcrt  ^a  laibin  tbe  Jnbiament» 

Samuel  Oldham,  anotber  of  tbe  Creiu  belonging  to  tbe 
^\ii^,  Coventry,  coufiruicb  tbe  Ceftimonp  of  tbe  fo?mec 
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OLlitncirejj ;  but  fnic  tijcrc  Uinss  a  Do?cn  Jfojciffiicrjj  tnlsrti 

on  liOfirD  tijC  Clancarry,  toljCtijCt  French  0?  Dutch  [)C  COUlD 

not  tcH,  faecr.ufc  Ije  coulD  not  fpeafe  ci'tljcr* 

fpcreupon  tfjc  Chief  Juftice  obfcrijcn,  It  tijcp  mere  nil 
Dutchmen,  fiutJ  appcavcD  lu  a  dcflile  manner  affninft  tlje 
UiwQ  of  England's  §iili|c8!3,  tljcp  Uicre  to  bc  Ueemen  ene- 
mies, tijcuiji)  t&eir  @tate  tuas  in  league  toitlj  our0* 

Cfjc  13?iicner'iS  Counfcl  repIicQ,  3n  tlje  JnQiament  tljep 

arc  CilUeDSuDditi  Gallici,  French  SubjCaJj;  luljici)  tijep  COUlO 

liot  be  bp  anp  ConftruSion*  OSut  tlje  Court  faiti,  tfje 
French  Einjj'si  CommilHon  p?ebenteli  tijeir  beins  pirates, 
anU  bp  eiirtue  of  tijnt  Comniiifion  tljep  migljt  be  termen 
1)10  ^ub}eR0,  Uiitf)  refpea  to  anp  otljer  ©tate  but  tijeic 

Olnn,  tfjOUffb  tbep   mere  not  Frenchmen,   tljep  mere  Gallici 

Subditi,  befno;  in  tlje  French  l^aiiff's!  'gcrijice* 

anH  aftertuarbjs,  in  fjis  GTijariye  to  tlje  Jurp,  obferbeD, 
Cljat  tlje  lii)?ifoner  Ijabinij  tljis  Commiflion  to  be  Com= 
manner  of  tljis  eielTel,  tljoufflj  tljep  tljat  feruen  unner  Ijim 
luere  not  Batibe  Frenchmen,  but  otfjer  .foic{ffner0;  pet 
tljeir  fubieainfi  tljemfelbeg  to  Ijim,  aaino;  bp  (Llirtue  0?  Co- 
lour of  tljat  Commillion,  mafce0  tljem  to  be  tlje  French 
King's  ^ubjeais  Uurino:  tljeir  Continuance  in  tljrir  £^erbice, 
fo?  otberbJife  all  IPii^cS  inbiclj  tljep  fljouin  tahe  uioulD  mafec 
tljem  to  be  pirates  -,  toljiclj  none  toill  p?etenli  to  maintain, 
Uiljen  tljep  aaeo  bp  a  Connniflion  from  a  ©obereign  prince 
tljat  tDa0  an  Cn'emp*  ^nn  if  tljep  (ball  ttuitt  upon  ouc 
Coatt0,  tcitlj  a  Defiffu  to  tafee  0?  neftrop  anp  of  tlje  ii^ing'is, 
0?  Iji0  ©ubjea0  ^ljip0,  tljcp  are  Cnemie0 ;  tljouBlj  tf)ty  loere 
tlje  ©ubjcao  of  a  #?ince  0?  'State  in  $Jmitp  luitlj  tljc  jGiing 
of  England.  ODUt  at  tlji0  Cime  tljere  is  no  Beccflitp  of 
entring  upon  tlji0  Ciueftion,  becaufe  it  10  pioben,  tljat  tii- 
Ijerfe  toljo  iuere  on  bcarli  tbi0  flieirel  mere  Frenchmen ;  tljc 
joininfl:  tuitij  Uiljom  in  p^ofecution  of  fucb  a  Defign,  i0 
tljat  iiinti  of  l^iijb  "Creafon  of  anijerino:  to  tlje  !^ino:'0  Cne« 
fttie0*  %o  tbat  if  Captain  Vaughan  tDa0  a  Sub|ea  of  Eng- 
land, be  i0  p?obeb  guiltp  of  f^iQii  Creafon,  if  tbe  3jutp  bt' 
lieben  tbe  Cbibence* 

He  Proceeded ;  f  ou  ate  tberefo?e  to  confitier  tbe  Cbioence 
on  botb  fitie0 :  Cbe  Clueftion  principalis  is,  eilbetljer  tbe 
P?ifoner  be  a  eubiea  of  England?  Jf  pou  are  fati0fieD  tbat 

be  i0  not  an  Englifh  ^Ubjea,  but  a  Frenchman  ^  tben  tit  10 

not  guilty  of  tbi0  Ipiffb  Cteafou*  TBut  if  pou  are  fati0fieli 
b^  tbe  Series  Of  tbe  tobole  Cbibence,  tbat  be  10  an  Iriihman, 
anb  tbat  be  ban  a  Commiffion  from  tbe  French  King;  anU 
tbat  be  cruifen  upon  ouc  EngUih  Coaft0  in  Companp  tuitb 
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tJje  fixing  £j  enemies,  toitlj  a  Defign  to  tafee,  burn,  0?  Uc^ 
firop  anp  one  of  tlj£  IM\\q'0,  0?  Oi0  @ulije80  ^Ijips  ^  pou 
are 'to  fintj  !)im  guilty  cf  tlje  |)iffl)  €renfon,  tejjcrcof  Ijc 
Itanuss  intiiScT!,  otljerluifc  i»oii  are  to  acquit  Ijiuu 

CJjc  Jurp  being  tuitbr-^ainn,   after  a  njo^t  Cime  tljep 
returneD  into  Court  toitf)  tljeir  derois,  tljat  tljc  p^ifone'r 

m^  Guilty. 

ann  it  being  tirmanticti  ftiljat  5e  couIH  fap  tDljp  3:u5gment 
f[)ouIt>  net  pafsi  upon  Ijim,  Ije  anfUjereD,  ije  referreti  IjinifcJf 
to  l)is  Counfel :  OLHjcreupon  ^?  Phipps  objeaeo,  €()at  tfje 
Creafon  of  atsljering  to  tlje  Ixing'iei  Cnemies  toa^  not  tueli 
Iain  in  tfje  Jntsiamcnt,  fo?  it  bio  not  fap  tbe  p?ifoner  ab* 
ijereb  to  tlje  l^ing'0  enemies  againft  tlje  l^ing^  anb  polfiblp 
i)c  migljt  join  tuitlj  tlje  Ixing's  enemies  againft  Holland  anb 
Spain.  €0  luijicij  tlje  Court  anHuereb,  €ljattlje  abljering  to 
tlje  Jaing'0  enemies  againffljis  Allies,  luas  an  encouraging 
tljem,  anb  enabling  tljem  to  bo  93ifcljief  to  tlje  l^ing*  (iCljat 
tU  25  Ed.  3.  befineb  tlje  Creafon  to  be  in  abljeting  to  tl)e 
living's  enemies,  anb  erp^effeb  tlje  ©bert  iSa  to  be  gibing 
tljem  C\ib  0?  Comfort*  It  luas  fufficient  to  allebge  tlje  Crea- 
fon in  tlje  dlOlbS  of  tlje  @>tutUte,  Adhering  ro  the  King's  Ene- 
mies: anb  if  tljc  (Dbert  I3ft  nllebpb,  fljetueb  it  to  be  againft 
tbe  t^ing,  anb  in  l^urfuancc  of  Ijis  Sbberence,  tljat  biad 
fufficient*  ^h  Phipps  rcplieb,  €ljat  tlje  Sinbiament  onlp 
faib,  Ije  ment  n  cruifing^  toljereas  tljep  ougljt  to  Ijabe  al^ 
lebgeb  fome  aa  of  H^oftilitp*  OBut  tlje  Court  ober  ruleb 
tbat  ©bjeaion,  anb  faib,  tljat  tljc  Cruifing  upon  tbe  Coaft 
tuitlj  an  armeb  (Lleffel,  tnas  an  Doftile  aa  -,  anb  tljat  tljeic 
going  on  boarb,  anb  putting  tljemfelbes  in  a  pofture  to  at= 
tack  tljc  thing's  ©bips,  U)as  an  aaual  lebping  a  dlar* 

•Sentence  bias  pafleb  on  Ijim  as  a  Craito?,  anb  (je  tua<3 
erecuteb* 


The  Arraignment   of  James  Boucher.    2.8    Feb. 

2  Ann. 

TCP e  Inbiament  cbargeb  !j(m  mitlj  Ipiglj  Creafon,  in     (n.) 
going  to  France  anb  returning  to  England  again,  tDit(j=  staicxnau. 
out  Licenfe,  contrary  to  tlje  S)tatute  of  9  W.  3. 

Cbe  }p?ifoncr  confelTeb  tljc  ifaa,  pleabeb  @uiltp,  nnu 
tb^etiJ  Ijimfelf  upon  tbe  Ciuccn's  ^crcp ;  but  teas  tolb  f)t 
rouft  applp  bimfelf  elfctDljete  fo?  Ijec  ^ajeftp's  Parbon» 

anb 
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<^n\)  Hoitd*  3|«  p^occeDen  to  pronounce  Sentence  of  Deati) 
upon  Ijim  fis  a  Crnito?,  after  fje  Ijati  mntic  tije  foUctoing 
^pecci)  upon  tlje  ©ccaQon,  viz. 

^^  Boucher,  pou  ate  lip  pour  oum  Confefllon  conbiSeB 
of  j^in;!)  'Cccafon,  fo?  luljiclj  luDgment  of  DeatO  i«3  to  be 
pronoun cen  upon  pou,  ann  toljiclj  pen  arc  to  fuffec  unUec 
tijofc  Circnntftances  inDicIj  tljc  laU)  Ijatlj  appointeti. 

'^i)t  Faa  of  Uiljiclj  pou  lucre  accufcD,  anri  IjaDe  noiu  con= 
felfeti,  10,  tljat  fince  tljc  i  itfj  Dap  of  December  1 688,  pou  lucnt 
into  I  rancc  vuitljout  Liccufc,  citljeu  from  tljc  late  Mi\q  oi 
€iucen,  ann  \yc\\}t  rcturncU  fuice  tlje  i4tl)  of  January  1697, 
luitljout  nni>  Licenfe  unDeu  tljc  PiiXi^  ^eal,  eitljer  from  tlje 
late  S^inn:,  0?  Ijcr  ^ajcftp  tljat  notu  10  5  tuljiclj  faS  10  mane 
'  l!)i0lj  €reafou  Up  tljc  Statute  of  tljc  nintlj  fear  of  tljc  late 

CljeCoiisnom  ant!3!ut!icc  in  mafeuiB  tljatlLatu  tuill  betjc^- 
rp  eljitient,  to  anp  one  tl)at  lui'll  but  refleft  upon  tlje  Pcfiurc 
of  our  ^ff;iir0  at  tljat  Cimc,  JTo?  in  tlje  feat  pKCcDinn; 
tljat  of  tljc  mabino  tljcreof,  tl)ere  toa0  an  ljo?r[n  €onfpiraci> 
fo?meu  amono:  tljat  Partp  of  f^tn  tutjo  IjatJ  fo  left  tljc  tMi.p 
Bom,  to  airaflinatc  tlje  late  lAinn;,  to  (ntroUuce  a  Pcpiflj  ano 
French  poUJcr,  fo?  t^e  €)UlJDerfion  of  t&e  P?otcftant  Eeli^ 
lyion,  ant!  tlje  lLiliertie0  ann  proper tie0  of  tljc  people  of 
England  J  toljicl)  1030  managEli  toitlj  tljnt  p^inacp,  anu  car= 
riet!  on  Voith  tljat  ^ectecp,  tljat  it  ms  net  oifcoDereti,  nap, 
not  fo  muc^  a0  fufpeften,  until  it  arriytD  to  t&at  ^aturitp, 
tljat  it  U3a0  come  to  t&e  terp  5point  of  ticing  put  in  C;rccu= 
tion. 

Cl)e  €rutl)  of  Wtf}  10  Ucrp  clear,  a0  toell  b^  tlje  P?oof0 
pJoQucen  bp  tlje  €:tiitl0  of  fciieral  of  tlje  ^aiefa8o?0,  a0  bp 
tljeir  atun  Confeffion* 

^n  tlje  follouiino;  ^ear  tljc  Peace  of  Ryfwick  ti3a0  mane, 
tuljerebp  tlje  Jntcrcourfe  U)a0  rello?eD  betiuecn  England  ann 
Erance;  froui  tl)cnce  it  U)a0  eminent,  tljat  n(i3er0  of  tljat 
pautp  of  ^en  toouin  return  into  tlje  Kcalm,  tljerefap  to 
ia\3C  an  ©ppo?tunitp  to  ttMiu  ann  cartp  on  -  t&at  ljo?rin 
©efiffn,  in  tbe  €)uccef0  tii&creof  tljcp  tan  been  fo  nifap^ 
pointen,  fo?  tu&icb,  no  noubt,  tljep  Uiere  not  a  little  enra-- 
gen ;  ann  it  couin  not  be  otljetuiife  e.rpeacn,  but  tljrp  tuouin 
maUc  ufe  of  it,  fo?  tljofc  of  tlje  fame  P?inciple0  tuill  be  guil-- 
tp  of  tlje  fame  P?{taicc0* 

Cljcrefoje  it  tua0  necelTatp  to  mafee  a  Returning;  into 

England,  bp  anp  Of  tljofc  tDbotocrc  unner  tljcfe  Circumftait' 

C£fS,  to  be  fo  Derp  penal,  unlef0  tljep  fljouin  (iril  Qi'oz  Sati0' 

faaion  to  tlje  ©oijernment,  eitljer  of  tljeit  3Innocence  0? 

2  Eepcn^ 
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Eepentnnce,  atm  obtain  a  Licenfc  nuD  appioiiation  fo?  tljcic 
Eetiirn  mmt  tlje  P^iup  Seal.  jFc?  ttjcif  Eeturniiiff  in  anp 
otljer  fanner,  iis  a  Dantjcc  to  tljeCluccn'^  pcrfon  ano  fjct* 
l^infftiom. 

Cljis  Ctcafon,  tDoufflj  it  fccniES  ann  10  nciu  in  tljc  f  o?m, 
pet  it  is  compoiuiDeD  of  an  olD  Ctcafon,  Unotun  in  tlje  an- 
cient lato  of  tfje  iainpom,  lUljiClj  ie  tljat  of  Adhering  to  the 
King's  Enemies.     jFo?  luljat  Can  bC  tljOUgljt  Of  tljofc,  tuljo  ill 

Cime  of  CBat  fljali  abantion  tijeit  oton  Conntrp,  anti  be 
^atboureo  anti  p?otecfcti  in  an  €ncm])'fj  Countrp,  fo?  being 
of  an  31nteteft  inconfiffent  tuitlj,  anD  eben  repugnant  to  tfja't 
of  tljeic  oton  t 

mi)nt  potic  Defign  migljt  be  in  returning  in  tljis  ^an» 
ner,  tuljetljer  to  rebibc  anQ  purfuc  tljofe  Uiickcn  p?aaice0, 
pour  olun  Confcience  is  pour  exHitnefs,  ann  luill  be  pout 
3utige ;  anD  if  tijat  fljall  acquit  pou,"  it  tuill  be  fo?  pour  35= 
nantage  in  tije  CCIo?ID  to  come*  'But  pou  are  an  £)ffcnricr 
againft  tlje  lato  of  tljclann,  inljiclj  Ijns  maoe  tljis  pour  £)f= 
fence  to  be  IpigD  Creafon,  ano  tljercfo^e  tIjat  Jungment 
appointen  f02  one  guiltp  tljcreof,  mu(f  be  pjonounceb.  3nD 
it  tuajs  p?onouncct!  acco^bingip  j  but  Boucher  tuajs  re* 
pjieuen,  anti  aftcrujarus  parooneb* 

Trial  of  David  Lindfay.  19  April  1704. 

DAvid  Lindfay  toas  intiiSeti,  fo?  tIjat  be  being  a  ©ub|C8    C 12. ) 
of  tbe  late  filing  William,  anD  noui  a  %iibit^  of  ber  state  Trkh. 
p?efent  ^ajeftp,  after  tlje  utb  2;>ap  of  December  1688,  viz. 

tbe  26tl)  of  March  1689,  ioaS  ill  tbe  JG\ingbom  of  England, 
at  tbe  Parifl)  of  Sr.  Martin  in  the  Fields  in  tbe  Countp  of 
Middlefex,  anU  aftetUiarDS,  ann  befO?e  tbe  35  of  December 
1697,  viz.  tlje  I  ft  of  Oaober  1696,  be  tbe  fain  David  Lindfay 

tin  ijoluntarilp  go  into  France,  uiitbout  licenfe  from  tbe 
late  l^ing  William,  0?  tbe  late  £iueen  Mary,  ann  tbat  be  tbe 

fain  David  Lindfay  on  tbe  fain  sn  Dap  of  December  1697, 

toais  not  toitbiit  tbe  Dominions  of  tbe  late  laing  William, 
ann  tbat  be  tbe  fain  David  Lindfay,  not  babing  tbe  iFear  of 
^on  in  W  ^eart,  no?  tueigbing  tbe  Dutp  of  W  ^llegianc^ 
totoarns  our  Lanp  tbe  Clueen,  tbat  is  bis  fup^eme,  true,  le= 
gitimate,  latuful  anO  unooubten  Lanp,  ann  as  a  falfe  Crai^ 
to?  to  our  fain  lanp  Anne,  tbe  Ciueen  tbat  notu  i0,  after 

tlje  i4tb  Dap  of  January  1697,  viz.  tbe  lotb  Of  December  in 

tbe  fcconn  pear  of  tbe  Eeign  of  our  lanp  tbe  Clueen,  bin 
ttaitojouflp  return  ann  come  into  tlje  Jl^ing'nom  of  England, 

8  0  viz. 
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viz.  at  tlje  pnriflj  of  St.  Mmin  in  the  Fields  ill  tlje  Cousitp 
of  Middlefex,  iDItljaut  llCCIlfe  fl'Om  tlje  late  !l\ino:  William, 

iinoci:  1)10  Wii'o^  <^enl,  o?  from  out  fain  IntiiP  tlje  €iiiecn, 
niioet  Ijet  l^?!t3j>  ^cal  obtninct!,  ngainft  tljc  ^m  of  fjiss 
aiicffinncc,  nnti  ngrsinft  tlje  iTojm  of  tlje  statute,  an5  againft 
tije  peace  of  out  JLan;^  tlje  Cluecn,  Ijet  Ctoton  anD  Digm'tp, 

Holt  C.  3!.  ^cu  urge  tijat  pou  are  a  Guinea  of  Scotland, 
ann  fa  not  mitim  tlji's  aa  of  patlinnient.  'But  pou  oiigljt 
to  coufitict,  tljnt  as  pou  are  a  •Bubjra  of  Scotland,  fo  alfo 
pcu  are  a  Subject  to  tlje  <lxQ\xtn  of  England,  hy  bcinn:  a  J3n-- 

tibe  of  Scotland,  flUCC  tljC  ^CCefllOit  Cf  Scotland  tO  England, 

Uiijiclj  ii3  fcp  tlje  laui  of  England.  ^115  if  tl)e  Cafe  Ijat!  been, 

t&at  POU  IjIlO  OSllP  liCpartCD  from  Scotland  into  France,  aitH 

from  tljcnce  retuinctJ  into  Scotland,  anti  ffapeD  tljerc,  \iiitlj= 
cut  ei3er  comfnsj  into  England,  tlje  ^nfe  teoulD  Ijaue  beta 
Afferent;  fo?  it  map  be  tlje  Laiu  of  England  cannot  oblige  a 
Scotchman,  fo?  aup  ^ft  bp  Ijim  conc  in  Ijis  otun  Countrps 
(tljouglj  tfjerc  is  no  ©ccafion  to  gibe  anp  ©pinion  of  tl)at) 
but  an  ^a  of  parliament  in  England  map  fubjeS  anp  Scotch- 
man to  anp  ?}?enaltp,  fo?  anp  as  tljat  Ije  fljoulD  no  iw  Eng- 
land. €)Uppofe  a  Scotchman  going  cut  of  Scotland  into 
France,  fmCC  tlje  iitlj  Of  December  i688,  tljat  fljull  tCturU 
into  England   fiUCC  tlje  Htlj  Of  January  1697,  l^e  feemg  tO 

be  toitljin  tlje  moim  anti  leaning  of  tbe  aa«  IMit  tljete 
is  no  necti  of  Determining  tljat  Point  noto*  Clje  p?ifonec 
being  a  Scotchman  bo?n,  anti  l)aDing  been  in  England  fo?  a 
long  Cime.  anu  Departing  from  England  into  France  tuitf)^ 
in  tljat  Cnne,  anD  returning  into  England  afteriuarDS,  is 
to  all  tlje  purpofes  ftiitljin  tlje  letter  anD  Defigu  of  tlje 
aa :  jfo?  being  a  EefiDent  in  England  at  tljat  Cime,  pou 
are  to  all  purpofes  a  Smbiea  of  tje  Cretan  cf  England,  as 
muclj  as  anp  Batiiic  of  England ^  anD  pour  Departing  into 
France,  anD  Eemaining  tljere  fo?  fo  long  Cime,  anD  Eeturn= 
ing  iBitljout  jLicenfe,  is  tlje  fame  Danger  mt  tlje  aa  cf 
parliament  intenDcD  to  p?ebent. 

^?.  Williams :  $Sp  LO?D,  31  tllOUlD  UOt  p?efumc  tO  f«p  3- 

np  Cljing  in  SDerogation  of  Calvin's  Cafe*  lout  3!  fap, 
tbat  tljouglj  a  Scotchman  map  be  as  a  natural=bo?n  Snibiea 
of  England,  pet  Ije  map  not  be  luitljin  tlje  ^©eaning  of  tljis 
fo  penal  a  laiu* 

Holt  c.  31*  Ccrtainlp  toitliin  tbe  leaning,  if  tuitljin  tijc 

mom  anD  Ecafon.  IJut  tljere  is  anotljer  point  UHjiclj  pou 

ibis  Counfel  l)aue  urgeD  in  bis  TBeljalf,  tnbiclj  is,  tljat  tljis 

patDon  is  aJUicenfetoljim  to  return  into  Scotland,  Wcfi  in 

I  Crutlj 
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Crutf)  iG  not,  foi  it  is  to  anotljcL*  pitrpofc,  viz.  to  pnrtion 
anti  tiifcljntgc  all  Crcafons  aiiD  €11111053  couimittcti  in  Scot- 
land, but  not  to  QiU  a  licenfc  to  return  into  tljat  Ecainu 

OBUt  fUppofC  it  be  a  liCCnfe  to  IJO  into  Scotland,  tijut  luiU 

not  be  a  licenfe  to  return  into  England,  '^ijc  Creafon  is 
to  return  into  tlje  i^ealni  of  Englaiid,  0?  anp  otljer  fjis  ^a- 
jeftp'0  2Dominion0*  Snotljeu  g&atter  tijat  pou  fjaue  infiften 
upon  is,  tljat  fuppofino;  tJjis  to  be  a  ijooti  Jparncn  unucr  tijc 
<55?eat  ©cal  of  Scotland,  it  fjatO  parDoneD  tijc  Offence  of  go= 
ino;  into  France.  Cije  Kcturn  into  England  cannot  be  fpigf) 
Creafon,  becaufe  tije  Creafon  confifis  of  tiyo  jTafiS,  fay  pou* 
luijicO  are,  tbe  ^^epartinjj  into  France,  anU  tfje  Returning 
into  tlje  Ciueen's  il^oniinions.  like  unto  tJje  Cafe  uUjcii 
one  Dallies  anctljer  a  mortal  (DdlounD  cf  UifjicD  ijc  lanffuifljes, 
ano  before  ijc  nics  tlje  ®trofee  is  partioneti,  ana  tijen  tlje 
l^artp  DieS;  afterlunms  it  iuiil  not  be^uiDcr,  becaufe  tijnt 
$ia  iMljici)  fljoulD  make  it  fo,  is  tnfcljarixeti  bp  tbe  l|5nrtion» 
Co  tfjis  a  plain  anftuer  Ijatlj  been  before  ijiben  bp  tlje 
Ciueen's  Counfel,  tljat  goinu  into  France  iincc  tfjc  ntlj  of 
December  1688,  is  uo  ©ffcucc  ojigiuallp,  but  onlp  tlje  Ee= 
turn  of  fuel)  perfons  is  mauc  l:)(n;0  Creafon,  anti  from  tljat 
Eeturn  tiotlj  tlje  lj)iijlj  Creafon  commence.  Cljerefoje  fuel) 
a  pamon  unoer  tlje  (jn^eat  ®eal  of  England  cculD  not  Ijaue 
Difcljargen  Ijim  from  being  guiltp  of  ^iijlj  Creafon,  if  Ije 
Ijan  rcturneo  aftertoarns* 

OBut  faps  Ijc  fo?  Ijimfelf,  (as  3f  app?eljcnueti  Ijim)  tIjnt 
tbis  Parbon  Ijatlj  mane  Ijim  a  free  Scotchman,  to  all  J^ur- 
pofes,  as  if  Ije  IjaD  iieber  ofFenHen  -,  anD  tljaun;lj  tlje  parbon 
cannot  Ijatie  anp  Operation  to  bifcljarije  Ijim  of  anp  Crime 
committen  againit  tlje  lata  of  England,  pet  it  Ijatlj  tljis  €t-- 
fes,  bp  putting  Ijim  in  tbc  fame  fetate  of  otijer  Scotchmenj 
to  enable  Ijim  to  come  into  England.  Jt  is  true,  tljis  Par* 
Hon  puts  Ijim  in  tlje  fame  Conbition  in  toljiclj  otljer  Scotch- 
men are  bp  tlje  Latu  of  Scotland,  but  it  puts  Ijim  not  in  tlje 
fame  Conbition  tljat  otljet  Scotchmen  are  iw  tlje  latu  of  Eng- 
land. 'Bp  tbe  latu  of  England,  Scotchmen  map  at  anp  Ci'me 
come  into  England ;  but  t^e  latu  pjoljibits  tijofe  iuljo  ace 
^ubjeas,  anb  toent  into  France  toitljout  Licenfe,  to  return 

into  England. 

Cljep  tuljo  are  bo?n  in  Scotland  map  inljerit  lauDS  in  Eng- 
land :  but  if  an  Allien  to  Endand  anb  Scotland  be  naturalijeD 


& 


bp  M  of  Parliament  in  Scotland,  tljouglj  Ije  i&  to  all  pur-- 
pbfes  a  natural=bo?n  ©ubieft  of  Scotland,  b^  tlje  Latus  of 
tIjat  Kealm,  pet  not  tljercfoje  inljeritable  to  Lanbs  in  Eng- 
land, 
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land,  becaufe  Ije  iis  not  a  natural-bo^tt  ©ubica  hy  tlje  lato 

of  England. 

-Eljei-e  10  anotljcc  Ciueltion  fjatf)  been  ftirrcn,  toljiclj  10, 
t&at  &e  fljoulD  ijabe  been  inniaetJ  in  tlje  firlf  Engiifli  Coun= 
tp  into  toljicl)  Ije  came^  fo?  it  nppcaris  upon  tlje  eminence  tijat 
\)t  came  from  Scotland  i  nolu  Middlefex  Cannot  be  tl)c  firft 

COUntP,    but   it   muft  be    Northumberland  j    fo?  upon    IjisS 

Comini);  tijcre,  tljc  Creafon  igi  compleat*  ano  Iji-s  15?cceeli= 
ino;  futtfjet  into  otl)u  Counties,  cannot  make  it  mo?e  Ctea-- 
fon  tljan  it  lua^  befo?e*  30  to  tlje  Cafe  of  jFelonp,  ffeal-- 
inn;  (25ooti0  in  one  Countp,  ann  carcpinn;  tfjcm  into  ano-- 
tijer,  it  i0  jfelonp  in  ebevp  Countp  tljep  are  carricn  into, 
a  P?ifoner  efcape'0  from  a  <55aol  in  one  Countp,  anO  tljen 
I!:oe0  into  fcneral  CGuntie0,  it  i0  an  ^tcapc  into  eberp 
Countp  in  feljiclj  Ije  come0 ;  tofjici)  i0  a  Cafe  Derp  appofite 
to  tbi0  iElueftion.    Suppofe  a  ^an  committeo  fo?  IFeionp 

f)a0  efcapetl  out  of  Newgate  into  Northumberland,   map  !je 

not  be  iniiiffeti  in  Northumberland?  ^c  Came  Uoluntariip  in-- 
to  tlji0  Countp  of  Middlefex,  ann  certainip  Ije  map  be  in* 
niScn  anU  trieU  ijerc*  JntJcen,  if  Ije  Oati  been  taken  in  one 
Countp,  ano  carrieU  into  anotljer  Countp,  tijat  toculD  be 
anotljec  Cafe,  becaufe  Ije  came  ti^ere  bp  Coercion* 


TRESPASS. 

Horner  verfus  Bridges.     Pafch.  4  W.  6c  M. 

( I  • )      'TT^  R  E  S  P  A  S  S  Quare  claufum  fregit,  anH  puUeH  Hottin 

Com.  193.  ■         a  COall,    2  April  2  W.  &  M.  Ulitij  a  Continuando 

i         to  tbe   20  February  i  W.  &  M.    ©n  BOt  (©Uiltp 

pleaneH,  tljere  toa0  a  aiernia  fo?  tfje  plaintiff, 
anu  entire  Damage0  aifelferi*  3!t  tua0  notu  moben  in  ^t^ 
reft  of  SluUgment,  tljat  tlje  Continuando  i0  lain  before  tfie 
Crefpaf0* 

Ch.  J.  ann  Eyre :  Cljat  tlje  Continuando  i0  boiD,  becaufe 
it  i0  impoflibiej  anD  tSe  ©amagesi  fljall  be  intennen  fo?  tlje 
Crefpaf0  onlp* 

*  King 
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King  &  Ux'  'verfus  Peppard.     Mich.  5  W.  &  M. 


z: 


ASfault  an^  Battery  Upon  tlje  Plaintiff'^  miU;  tljc  Dc=     (2.) 
fcnUilUt  plenHlS  Son  aflault  demdhe  j   tlje  Plaintiff  rc=  Com 

pliejs,  tljat  tije  DcfcnDnnt  cntcrcD  tl)c  plaintiff's  ^oufe,  ann 
alnifcU  tijc  Jpujjbanti  -,  tuljcrctipon  tijc  OUife,  Tempore  quo, 

&c.  Mollitcr  maiius  impcfuit,  lUitljOUt  anp  CtaiJCl'fC  01  ^\JCi:= 
nicnt,   qua.'  eft  cadem,  &c. 

ifoi  tijc  DcfenUant  it  m$  faiD,  tljcre  ouffijt  to  be  a  Cra- 

tICVfC,    as    in  Raftal  612.    (12)  Old  Enrrici.      i  Cro.  164. 

Durfcomb  anD  Smith's  Cafc-,  anH  it  map  Ije  aueiuen  qu^ 

quidem  mollis  impoiitio,  &c.  elt  eadcni,  &c. 

Holt  €*  J.  Cfjat  tooiiltJ  be  a  nerp  infipio  ducrmcnt, 
luljen  tljc  Defenoant  pIcaD0  Son  aflkult  demefne  generallp  ^ 
non  conftat  to  tlje  Coutt,  tofjctljei:  tljat  atfnult  lucre  |Ulti= 
fiabie  0?  notj'  €l)cn  tlje  plaintiff  bp  tlje  Eeplication 
fljeUJC  it  Uiajj  a  juftifiablc  mfault,  ann  fo  confclTctlj  anD  a= 
ijoiDJj,  tuljicf)  i0  a  full  anftucu  tuitljout  a  Craberfe:  mijctc 

tlje  Eeplication  ijS  dc  injuria  fua  propria,  it  UUtff  COnClUbe  ad 

patriam.  fpete  tlje  Lapiuff  on  of  lpanli0  ijs  a  Xeatinu,  anD 
if  tl)e  plaintiff  IjaD  si'ben  tlje  DcfenDant  a  %ok  of  tbe  ^ar, 
tljat  migljt  Ijabc  been  fljciocD  in  tlje  EeioinDei* ;  anD  toljerc 
tlje  patties  agrceD  in  tlje  Cime  (as  Ijerc  tempore  quo)  tljece 
neeDS  no  abetment  tljat  it  is  tlje  fame  Ctefpafs*    21  H.  7. 

Judicium  pro  Qucr*. 


Monkton  verfus  Palliley.     Hill.   I  Ann. 

(3) 

TRefpafs  fo|  cntrino:  Ijis  Clofc,  anD  Duntinff  fucS  a2Saik653. 
Dap,  continuando  tranfgref.  prsd.  quoad  tlje  Jpuntinff,  S-^c,6Mod, 

diveriis  diebus  &  vicibus  from  tlje  Dap  Of  tbe  Ctefpafs  al=  ^  ■ 
leDffeD  till  fuclj  a  Dap* 

Holt  C*  %  IjelD,  C&at  of  aas  tbat  terminate  in  tljem- 
felbes,  anD  once  Done  cannot  be  Done  again,  tljere  can  be 
no  Continuando,  as  Ijjunting  anD  billing  a  C3ate,  01  fibe 
i^ares,  but  tljat  ougljt  to  be  alleDgeD,  Cljat  biverfis  diebus 
&  vicibus  inter  fucl)  a  Dap  anD  fuclj  a  Dap  Ije  UilleD  fibe 
Ipares*  ^nD  tobcce  a  Crefpafs  is  laiD  in  Continuance, 
tbat  cannot  be  continueD,  €jrception  ougljt  to  be  tatten  at 
t^e  Crial,  fo?  be  ougljt  to  recober  but  fo?  one  Crefpafs, 

8  I?  Clje 
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Comb.  195,  •^jjc  Couit  IjcID  tljat  ^untiiin;  miffljt  be  continuco,  ais  toclt 
lllct^fj'  asi  €-poiIinff  aiiD  Confumino;  f)i6  <S|afsi« 
5  Mod.  1 7  8.      C!jc  Plaintiff  Ijan  JmOffment* 

Brook  'verjhs  BifliOp.     Hill.   I  Ann. 

(4)        A  ^tion   of    CrCfpaffi    loa^    li?OUffljt,    quare  vi  &  armis 

gsaik,  559  /\  j-jj^  I>cfcntiant  on  tfje  2d  of  ApnL  hioU  anti  enters 
comt,er.426.  ^^^  ^j^^  jgjiaintiff'g  Clofc,  anti  tcon  iiolnn  Ijigi  <S?ar0,  ann 
alfo  Ijis  CrcciS  anH  SlntJri-tDooH  cut,  tooU  anti  carrieD  a- 
m\>i  anti  tlje  faiti  Crefpaltcjj  until  tije  27th  April  at  tiiucrs 
Da'i'0  ana  €imc0  continueti*  €lje  plaintiff  ()aQ  a  ClcvBiS 
anti  entire  DamaffcS;  ana  it  luas  moiiea  in  9rrca  of  3iuaff= 
ment,  tijat  tijc  cutting  tljc  Ctccss  Oia  not  lie  in  Continu= 
ance* 

Holt  €.  31*    C^at  is?  Ucrp  true 5  l)Ut  tficn  tfjC  Continuando 

is  uoia  a0  to  tIjat  'Crefpafis,  ana  DamajjcS'  fiJ^m  fce  intcna-- 
ea  to  be  giuen  bp  tlje  Jurp  fo?  tijofe  Crcfpalfeg  cf  lufjicfj 
l^H^^lt  t6cfcmi0l)t  be  a  Continuance:  Jnaeca  it  is  Ijere  cbjeaca, 
zuv.iio.  tljat  tlje  Plaintiff  at  tlje  €rial  qhu  eijiacnce  cf  tlje  De- 
fenaanfifi  cutting  Creeis  ana  einacr=ioooa  at  feberal  CimeiS, 
iDljiclj  couia  not  be  upon  tlji0  Declaration,  at  lean  it  ougbt 
not  to  Ijatie  been,  ana  tljcrefoje  tljat  fljiill  not  be  intcnaea* 
'But  tlje  rigljt  map  to  aeclare  fo?  CrefpalTeid  tu^icO  lie  in 
Continuance,  tuljere  t^e  Plaintiff  fccuia  gibe  Cljiaence  of 
feberal  CrefpalTeg,  i^  fo?  bim  to  Cet  fo?tb  in  iji0  Declara- 

tion,    tbat  tlje  Defenaant  betweeu  fuch  a  Day  and  lUch  a 
Day  cut  fcveral  Trees,  ana  not  to  lap  a  Continuando  of  tlje 

CrefpaflTejs  from  fuclj  a  Dap  till  fuclj  a  Dap ;  ana  upon 
fucb  Declaration  tlje  plaintiff  map  gibe  in  Cuiaence  a 
Cutting  on  anp  Dap  toitljin  tbofe  Dap0* 
eomber,4i7     f^na  Powci  %  fafa,  3f  Co?n,  &c*  ijs  taken  atoap  at  fe- 

beral  Dapg,  it  iiS  befl  to  lap  it  tali  die  &  diverfo  diebus  8c 
vicibus,  inter  talem  diem  &  talem  diem  j  fo?  Otljertdife,  if  it 

be  laia  on  a  certain  Dap  toitb  a  Continuando,  pou  can  gibe 
in  Cbiaence  but  one  Dap,  (tljo'  pou  map  cbufe  pour  Dap) 
becaufe  tobat  10  aone  on  one  Dap  cannot  be  continueti : 
*  Roll.  149  ^"^  tlje  Chief  juftice  agrcca  it  mult  eitljer  be  fo,  o?  tbc 
Plaintiff  mufl  make  fcberal  County  fo?  tlje  feberai  Dapg* 


RufTel 


TRESPASS.  (^99 


RufTel  njcrjus  Corn.     Hill.  2.  Ann. 

J"  fx  tijis  Cafe,  top  Holt  C»  3!*    3  C^nttci-  mnp  be  Imu  to  ./,^„^. 
aUffraiiiitE  Damap^  in  Crefpafs  fo?  fa^eaklno;  a  elan's  .i"'."  ** ' 
Ipoufe,  auD  beatinff  tjifi  ^crljant,  luitljaiit  faping  per  quod 
fervitiiim  amifir^  no  ^8ion  lic0  fo?  tijc  $pa(tcr  fo?  a  03atterp 
to  Ijis  Sct^jant  Uji'tDout  per  quod,  &c.  p£t  It  map  be  uicU  put 
in  bp  tuap  of  3n;n;rabatiott ;  but  if  pou  ijer'e  mai>e  tuio 
Counts  of  it,  one  of  tijem,  viz.  tijat  fo?  beating  tijc  ®er^ 
Dant,  luiil  be  bati:  fiBe  iuill  fuppofe  a  span  ucts  anot(}et'0  show.  ,so. 
S^aitJ  0?  DausjlJtet  toitb  CijiiD,  no  Ci-cfpafs  lies  fo?  it ;  ^  cro^'^^i" 
tijo'  if  i)c  tljat  ijas  tJone  it  came  into  tlje  ^oufi*  luitljout  x\^t  "' 

©lonec'0  leabe,  be  map  b^inn:  Crefpafs,  anU  put  tlje  get= 
tiuff  bis  Dauffbtcr  luitlj  Ciriirs  in  as  an  Qggcatjation;  o? 
be  map  omit  it,  ann  gitje  it  \\\  Cliinence  iDit|)in  tljc  alia 
enormia,  to  fljetu  tlje  Court  boto  enojmous  tijat  Crefpafs 
toas. 

Cockcroft  ^jcrfids  Smith.     Pach.  4  Ann. 

IfX  (Trefpafs  fo2  an  ^KTauIt,  TBatterp  ann  C^aifjem,  De-     (6.) 
fcnDant  pleaneii  Son  aiiault  demefnej  luijicb  luao  abmitteD  ^  ^*'^-  '^**' 
to  be  a  ffOoB  ]3lea  \\\  ^aibem :  '^wt  tljc  Ciueftion  iaas, 
lubat  ^ffault  uias  fufficient  to  maintain  fucb  a  \p\z^  \\\ 
^aibem. 

Holt  €♦  J.  fain,  -^bat  tbe  S^eaning  of  tbe  piea  loas, 
tbat  be  ilruch  in  bis  omn  Defence.  Jf  A.  Rrikcs  B.  ana 
B.  firiUes  again,  ann  tbep  clofc  immeuiatelp,  ann  in  tbe 
€)Cuffle  B.  maibems  A.  tbat  tbiS  is  fon  Ailauft  -,  but  if  upon 
a  little  031otu  tjiiien  bp  A.  to  B.  B.  gibes  bim  a  "Bioto  tbat 

maibems  \}\\\\^  tbat  is  not  Ton  Allault  demefne.     Powell  J* 

R&reen ;  lo?,  tbe  ileafon  tabP  Son  Aiiauit  is  a  gcon  pica  ixi 
^'nibem,  is  becaufe  it  migbt  be  fucb  an  ^Ifault  as  \\v 
tangeien  tbe  Defennant's  Life, 


Newman  ^crjus  Smith.     Pafch.  5  Ann.  ,    . 

Salk.  641. 

TEefpafs  foi  eiittinn:  bis  J^oufe,  ann  ^ffault  of  binifelf,  l^l^^'^'l"'' 
aElj(in?en  ann  <^ecbants,  ann  frigbtning  of  tbem ;  ann  Mln-"  Houfe 

noes  not  allenge  per  quod  Servitium  of  bis  ^erbantS  amiilr,  and  beating 

0?  anp  fpecial  Damage  fo?  tbe  fcigbtniiig  cf  tbem  0?  bis  chiidl?n!"'^ 

^\yA--  held  good. 
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Cljtinjeu*  apon  Bot  guiftp  plennen,  anU  dlectiia  nnn 
entii:c\Daman;e0  gibcn,  it  tons  mol]cn  in  ^treft,  tfjat  tljcre 
bciuff  no  fpecial  IDamapiS  fct  fc?tlj  bp  alfaultinff  nnD 
frisljtnino;  tlje  (!il)ilD?en  anti  €)crijant!5,  tijc  19laintiff  couJn 
not  Ijaue  Juugment,  tijcfc  facfno;  fcucral  Diftina  CtcfpalTcs 
in  tijcuifeiueis ;  but  tljc  Court  Ijeio  tfjc  Declaration  0OOD, 
fo?  it  loill  no  bp  luap  of  agiyrn^jation*  ^ITaultino;  ann 
friffbtning  tbe  Cbi'iti^cn  anti  ^crbantgf,  (bcto  tnbat  @)0?t  of 
€rcfpaf)S  it  ijs,  ano  it  migbt  come  bcrp  mil  unoec  tbe  alia 
enormia :  30  luljcn  a  Si^au  b?ing0  €refpaf0  fo?  entring  ann 
b?eafeing  W  Ipoufe,  anti  alia  enormia,  ann  tijcn  gibc0  in 
ebibence,  tljat  be  cnterct  biO  J|)oufc  anU  Jap  tuitb  Ijis 
Daugbter,  anD  got  ber  tuitb  CbilO;  ann  bcin,  fupporepou 
ban  b?ougbt  an  aaion  fo?  b?eafeing  pour  Jl^oufc,  ann  tbeu 
ann  tbcre  beating  pcur  €)erijant0,  tbi0  ban  been  goon,  fo? 
tbat  pou  ibeto  toljat  ^o?t  of  €refpaf0  i0  committcn, 
toben  pou  tic  it  notun,  tbat  tben  ann  tberc  be  nin  beat  tbat 
g)erDanti  but  otberUiife,  if  be  beat  tbe  S)erDant  at  ano-- 
tber  Cime  ann  place -,  tbere  pou  fljail  ailenge  a  fpeciai  Oa^ 
mage,  a0  !Lof0  of  S)erbice> 

Holt  fain,  3f  tbe  @erbant  b^tn  been  tuounncn,  pou  couin 
not  gibe  tbat  in  Cbinence  in  tbi0  Cafe :  ann  be  fain,  tbat 
unncr  an  Alia  enormia  pou  caunot  gibe  feberal  niftina  Cref= 
paire0  in  Cbinence  bp  map  of  aggrabation,  but  pou  map 
gibe  a  Crefpaf0  in  Cbinence,  toben  it  i0  a  Continuation  oi 
Confequence  of  tbe  €refpaf0  neclaren  on* 

Newman  ^erfus  Smith.     Mich.  5  Ann. 

( 8. )     np|)J@  Dap  3]ungment  tua^  giben  fo?  tbe  plaintiff, 
X    per  Cur',  ann  tbi0  Cafe  tna0  bein  to  be  tbe  fame  toitb 

Denis  ann  Oliver'0  Cafe,  2  Cro.  122,  12^. 

Eyre  fain  tbi0  ^Seating  ann  Jfrigbtning  of  W  Cbiin?en 
migbt  be  giben  in  Cbinence  on  tbe  Alia  enormia  j  tberefo?e 
aHenging  it  in  Declaration  toill  not  burt,  being  in  botb 
Cafe0  to  fl)eto  tbe  Mature  of  tbe  €refpaf0,  in  o?ner  to 
babe  Damage0  acco?ninglp* 

Anonymus.     Pafch.  8  Ann. 


(9) 

2  Salk.  643, 


Action  of  Crefpaf0  fo?  CaMng  tbe  Plaintiff '0  Cattle 5 
to  bJbicb  tbe  Defennant  pleanen,  tbat  be  U3a0  poIfeD 
fen  of  a  Clofe  fo?  a  Cerm  of  f  ear0,  ann  tbe  Cattle  ttef> 
2  palTen 
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palTcD  tbCL-cin,  &c.   Cljc  Plaintiff  ticmurreo,  aim  3!iHifl:-- 
nicnt  toas  giucn  Co?  tbe  Defennant* 

Holt  c,  3,  C&e  2)efeiHiant  Sece  Ijais  fljctDcH  no  Citle, 
but  juftifieD  upon  a  bare  Polfcinon;  anti  in  tijcfe  Cafcis 
tl)cce  i0  tW  Difference,  tofjcre  tlje  aftion  i0  tranfito?!';  a$  « Roii.Rcp. 
Crefpaf0  fo?  taking  (Sootis,  tlje  plaintiff  i0  fo?cclofeD  to  crocartyi 
p?etenD  a  Eiffljt  to  tt)t  place;  no?  can  it  be  conteffeu  upon  zSann<i.\oi' 
tlje  Cbioence  tuljo  Ijas  tijc  EifflJt ;  tljerefoje  PofTcmon  i0 
3uftification  fufRcient:  OBut  inCrefpafsQijareciaufum  fregit 
it  iis  otljertDife,  beeaufe  tljere  tfjepiaintiff  claintu  tije  Clofe, 
ann  tfte  Eigbt  tijereto  map  be  conteften  in  fuclj  asion. 

3!n  eberp  Crefpafsi  quare  ciaufum  fregit,  tbere  i0  a  JFojce 
in  Lato ;  as  if  one  enters  into  mp  ©lounn,  in  tljat  Cafe  i  z  Vent.  75. 
mufl  reqiieff  Ijim  to  nepart,  before  $)anri0  map  be  Iain  on  bim  '  ^^"""^  'j 
to  turn  Ijim  out ;  fo?  eberp  impoiitio  manuum  ijs  an  ^Iffault 
tobicfj  cannot  be  juaifieD,  upon  account  of  'Bieafeing  tbe 
Clofe,  in  Jlatu,  teitfjout  a  Eequeft :  Cfjen  tfjere  is  an  asual 
Jfo^ce,  as  in  'Bjeafeing  a  "Doo^  0?  (^ate,  &c.  in  tobicb  Cafe 
it  is  iatoful  to  oppofe  Jfo^ce  to  lo^ce^  fo  tljat  if  a  ^an 
comes  into  mp  Clofe  vi  &  armis,  31  neeu  not  requelt  bim  to 
be  ffone,  but  map  lap  Jpanbs  on  bim  immebiatelp,  fo?  'tis 
but  returning  tbe  Violence* 

3f  anp  perfonSj  meeting  iit  a  narrotn  palfage,  enliea=  Mod.  cafe^ 
bour  to  fo?ce  tbeir  CJtlap  in  a  tube  fanner,  0?  make  a  '^p- 
€)tru5ffle  about  tbe  Palfage,  to  tbat  begree  as  map  butt 
otbers,  it  bJill  be  an  aifault  anb  'Batterp* 


TRIALS. 

Afli  'uerfus  Lady  Afh.     Hill.  8  W.  j. 

ASfault,  Battery,  anb  Falfe  Imprifonment.    Cbelabp      (  i-  ) 
Afli  pietenbeb  tbat  ber  Daugbter,  tbe  Plaintiff,  ^°'"'3J7, 
bias  troubleb  in  S^inb,  anb  b?ougbt  an  apotbe=  ^'  * 
carp  to  gibe  ber  Pbpficfe,  anb  tbep  bounb  ber, 
anb  tooulb  babe  compelleb  ber  to  take  Pb?ficfe*    BU  bias 
confineb  but  about  ttoo  0?  tb?ee  I|)ourS;  anb  tbe  3]urp  gabc 
ber  2000 1. 2?amages* 

^ir  Barth.  Shower  mobeb  fo?  a  itebJ  Crial  fo?  tijc  ^i;ceD 
fibenefs  of  tfje  Damagej$, 

8  Q  Holt 
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(2.) 

1  Salk.  643. 


Holt  €♦  31*  etc  3iurp  tucre  iier?  fljp  of  n:i^inn;  a  Ecafoti 
of  tljeir  ^Tevriia,  tljinitino:  tijep  Ijauc  an  abfolute  ncfpotick 
poluer,  but  Ji  Din  reSifp  tljat  ^iftal^e ;  fo?  tije  3urp  aic  to 
nv  Caufeg  tuitf)  tlje  i^fllffance  of  tlje  JuDltciS;  anti  oiiff&t  to 
0ii)C  lKeafon0  lufjcii  rcquireU  •,  tljat  if  tljep  go  upon  ani> 
^iffafee,  tljcp  nwp  be  fct  Eiffljt*  ano  a  nm  Crinl  toas 
gcantcu. 

Lord  SandvvichV  Caje.     Trin.  1 1  W.  j. 

HoltC*5»  1^ /Here  tfjcrc  10  Slaluc  0?  Difficulty,  tue  are 
V  V    faounn  of  common  Eigljt  to  stant  €rial5 

at  tJje  IdHt*   Stat.  AVeft.  2.  cap.  30. 

The  King  ^erfm  Thomfon.     Mich.  11  W.  ^. 

(3)     npi)(£  Defendant  beine;  of  ffoon  deputation,  ann  n'= 

Cafes  w.  J.     j[     jij'j^jj  j„  tjjp  j[^inn;'0  ©uarUjci,  luas  talicn  bp  a  |3un-- 

"  ■  nitXi  fo?  a  Eobberp,  on  tlje  fojtictl)  Daj) ;  anH  it  being 

featet)  Ije  fljouiu  be  too  Diolentlp  p?ofecuteb,  tljat  tlje  ft)un= 

n^eti  mifffit  nifc&arffe  tljemfelUejEi  bp  |)i0  donuiaion,  a  Ccial 

at  OBat  tuasi  mobeti  fo?* 

Holt  €♦  3*  2t  Ijas  been  ufen  to  jyrant  Crials  at  iBar  in 
iiUe  €afeis ;  but  tljece  being  no  13iU  founU,  f)e  fain  tl)e)> 
couin  mafee  no  Eule ;  but  if  tljcre  Ijan  been  a  05111,  Ijc  faiu 
t^en  it  miijljt  be  remouen  bp  Certiorari,  &c. 

Argent   qjerfus    Sir  Marmaduke   Darrell.      HilL 

"W.J. 

(  4. )    In  Ejeament  aftci*  a  Crial  at  OBar,  amotion  fa?  a  ncin 

i  saik.  648.  1  Cvial,  becaufe  tlje  ©ettiia  m$  contrary  to  eminence  •, 

tlje  Court  tljouffljt  fo  too :  Rokeby  m$  fo?  it,  on  tljc  Cafe 

in  Style,  tlje  iReft  contra. 

aS8ik.«5o.      Holt  €*  3»   Clje  Eeafon  of  (^jantino:  neUi  €iinld  upon 

646* 'pi  I-    ^^"^^iSiS  apinff  Cbinence  at  tlje  Mi^m  10,  becaufe  tljcp  are 

N.B  Farefl.  fubo?tJinate  Crial0  appointen  b|>  Weft.  2.  cap.  30.    c'ljerc 

3'.  37-       ijatie  been  ncUiCrialjS  anciently,  ag  appears  from  tljig,  Cljat 

comberb..b,  .^  .^  .^  ^^^^^  Cljalleuffe  to  m  3iuro?,  tljat  Ije  Ijatlj  been  3u- 

to?  befo?e  in  tlje  fame  Caufe,  but  tue  muff  not  make  our  feineu 

abfolute  3iutips  of  laiu  ann  las  too :  ann  tljeee  neuee 

m?  a  \\m  Ctial  nftct  aCrial  at  Xar  in  Cieament,  but  in 

I  Cafe 
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€afc  of  ill  p^aaiccj  fo^  tljc  l^Iaiiitiff  map  hiitiQ  a  ucUj  <£» 
jcament* 

Coram  Holt,    Turton,    6c  Gould  jM/i\     Pafch. 

Be^ttueen    tl)C    Carl    of    Peterborough    nnll     Sadler    l){0      (5) 
jraumcr,  a  Ciial  beinij  conccrninn;  tljc  tialue  of  3m-  cafcsw.  3. 
p^o^cmcnt  mane  bp  Sadler,  a  Jury  of  jfai-mci'S  IjnDiiiij  tji^  '''*^' 
ien  200 1.  Damages,  tuljiclj  Ujas?  tljotiijljt  crccfll'or,  anu 
tljercfo^e  a  netn  Cnal  gcantcti;   ann  a  Iiucp  of  (Gentlemen 
o^Dct'ri,  tuljo  onlp  gauc  40 1.  luljereupon  a  netu  dial  iiolu 
tnas  moDcD  fo?,fo?  Salder,  bccaufe  of  ®mallncf0  of  Damrigcs ; 
ann  Holt  C*  31*  fain,  tfjat  one  mtift  not  altuap^  ccndunr, 
becaiife  tlje  Court  grants  a  netu  Ciial,  tljat  tljcp  arc  fattf= 
fieu  tljat  tlje  firft  flJerniS  teas  ban  ^  but  it  is  often,  bccaufe 
tljc  €l)ing  map  require  a  Ee-ejtamination,  $lnD  a  neio^rial 
toas  grantcn* 

Turner  ^erfus  Barnaby.     Pafch.   i  Ann. 

Per  Holt  C>  31*  J  St  tU  Plaintiff  luoulti  IjaDc  a  Crial  at     c  6.  ) 
1  TBar  in  Eafter  Ccrm,  Ije  oug^t  to  molie  ^  s*"'  <549, 

fO?  it  in  Hillary  Ccmt  5    if  in  Michaelmas  Ccrut,    Ije  muft    '^' 

mobe  in  Trinity  Cerm,  cccept  luljcre  JLanOS  lit  in  Middle- 
fex  i  ann  anticntlp  tbere  tuas  no  otl}cr  f^otice  giben  of  fuel) 
Crial,  but  ti)C  Eule  in  t&c  ^t^ct;  but  nolo  tljcre  mud  be 
fifteen  Daps  jl5otice.  ant  a  Eule  teas  matie,  tljat  toljerc 
a  Ne  recipiatur  tuas  cntcrcti,  tljc  plaintiff  fljall  Qi)it  Boticc 
tbe  fame  €)ittings,  before  tljcp  arc  ober,  tljat  Ije  toill  p?o= 
ccen  to  Crial  tlje  nc;rt  Sittings* 

Gay  'verfas  Crofs.     Trin.  i  Ann. 

IB  aaion  on  tl)c  Cafe  fo?  a  falfe  Ecturn  of  a  dTrit,  &c.     ( 7.  ) 
tlje  Jiurp,  l)atjing  gitjcn  tljeir  ^Icroia  in  pjibate  otjcr  ^^"''^  57- 
Bigljt,  faib  tbat  tljcp  ban  founn  tbe  fatter  fpeciallp ;  ann 
tl)C  nert  Dap  in  <2L0urt  ncUbcrcn  tljeir  (Hernia  fo?  tlje  T)t' 
fennant  gcncrallp,  nnn  toouin  gibe  no  Reafon  fo?  it;  ann 
liercupon  it  teas  mobcn  fo?  a  neb)  Crial. 

Holt  C.  %  ijcre  ncclaren,  tbat  be  ncbcr  ban  Unoton  tbe 
lifte,  ann  tljat  be  toouin  ijaue  but  little  rcgarn  fo?  tlje  Oer- 

m 


704 


TRIALS. 

uia  of  a  Jiirp  on  a  Crini,  tljnt  toouin  not  at  a  Jimgc'g  ^t- 
fire  Declare  tOe  Ucafon  Wtl)  Ijaf  inmiceti  tljem  to  giuc  it ; 
fo?  as  tlje  3ut!n;C0  of  tljc  Couctgi  tjo  publicl^li)  Ueclare  tfjc 
11cafon0  of  tljcic  liunijmcntsi,  auU  t&crcbj)  ci;pofc  tljcni- 
fclDcc  to  tfjc  Ccnfure  of  all  tbat  be  leatueD  in  t&e  lato, 
i.ntJ  pet  tljere  10  no  lato  obligeg  tljem  to  it,  but  it  10  fo? 
publicU  €>ntisfa8ion  -,  fo  tlje  3iurp  otiffi&t  libetDife  to  maUe 
l^nolun  tlje  Eeafon  of  tljeic  hernia,  iDljen  requircri  h^  tljc 
Court:  I5ut  nottDitDftanUinff  tljis,  ann  tljc  ZmQCS  \s:tt 
iici'v  mucl)  DiiTatisfien  tuitlj  tlje  3urj»,  it  bcinff  a  Crial  at 
ISar,  tfje  Court  luouin  not  grant  a  ncto  €:riai  after  tljnt* 


2  Salk.  650. 
I-arrcfl.  io(? 


Tomkins  'verfus  Hill.     Mich.  I  Ann. 

(  8. )  |c  toa0  attreen  bp  Holt  C.  3P,  anti  t&c  dourt,  €(jat  if 
Fft,rcQ.64.  X  nnp  JutJge  of  Nifi  prius  alloiu  0?  ober-rule  Cisiiience, 
luijiclj  be  ousjljt  not  to  babe  none,  0^  if  be  miebirea  tbe  3u= 
rj>,  upon  application  to  tbe  Court  tbcp  tuill  o^rant  a  netu 
Crial;  fo?  tbefe  trials  anb  all  mritg  of  Nifi  prius  are  fub- 
jea  to  tbe  .Infpeaion  anb  Controul  of  tbe  Court* 

-Bp  Holt  c*  %  a  neb)  dial  cannot  be  granteb  in  an 
inferior  Court ;  fo?  tbefe  are  not  like  Crialg  bp  Nifi  prius, 
tobicb  are  fubo^binateuponffiHritiS  ilTuinQ;  out  of  tbiis  Court, 
filpon  a  Crial  at  Nifi  prius  tbe  3]urp  gabe  exceflibe  Dama= 
ijcg,  anb  fo?  tbiis  Caufe  a  neto  Crial  toasi  granteb :  Cbe 
feconb  Jurp  gabe  tbe  fame  Damages  again,  anb  a  feconb 
neto  Crial  toasi  mobeb  fo?;  but  it  toasi  benieb,  becaufe  tbere 
ougbt  to  be  an  €nb  of  CbingS :  OBut  feberai  Cafe0  toere 
citeb  tobicb  tbe  Chief  juftice  allotoeb,  tbat  tobere  upon  tbe 
feconb  Crial  tbe  Jurp  babe  boubleb  tbe  2?auiage-5,  a  tljirb 
Crial  bab  been  granteb*  a  neto  Crial  ba^  been  granteb 
becaufe  tbe  Counfcl  toere  abfent,  not  tbinfeing  tbe  Caufe 
tooulb  come  on,  anb  fo  no  Defence  toais  mabe:  Cbougb  a 
like  ii9otion  toais  benieb  hp  Holt  j  anb  in  Coppin'jg  Cafe,  a 
i  Salk  64<5,  Caufe  came  on  at  feben  o'Clocfe  in  tbe  #o?ning,  anb  an 
^*'  olb  (KiitncfEi  coulb  not  rife  to  be  tbere  €ime  enougb  5  bere 

on  65otion  fo?  a  neto  Crial,  it  toag  refufeb,  imlef0  be 
tooulb  mal?e  affibabit  of  tobat  be  kneto,  tbat  tbe  Court 
migbt  lubge  of  it,  anb  bote  it  toa^  material,  anb  neto 
Criaisi  arc  neber  0?  berp  rarelp  granteb,  in  aaioni5  f02 


I  Lev.  97- 
I  Sid.  151. 
Comb.  170 


Hotherfhell 
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(9.) 

6  Mod.  a 


Hotherfliell  verftis  Bowes.     Mich.  1  Ann. 

Per  Holt  C»  31*  A  ^^^^  fl  ffco"^  Giecnia  of  tfjc  fame  Sine, 
l\  it  is  not  fit  to  lyrant  a  nctn  Crial,  be= 
Ciiufe  tlje  3iutiffc  nio  not  lifec  tlje  (!3eft)ifti  but  if  tljctc  tocrc 
anp  Ipiaaice  ufcn  in  obtaining  it,  it  ij3  otijctlaife* 

Wey  'verfns  Yalley.     Trin.  j  Ann. 

IB  38ion  of  Debt  fo?  Urnt  upon  a  Demife  at  London,    (  10.  ) 
of  lanos  in  Jamaica ;  tl)t  DcfcnUant  pleatJcO  to  tijc  I'^^'^'.^f" 
Juvijstiiffion  of  tijc  Court,  tijat  it  ougljt  to  be  trico  tfjere, 
tDljcrc  all  asions"  conccrninn;  lanns  are  Determinable:  9nD 
fjece  tljc  JLatud  of  tljat  Countrp  cannot  be  ffiben  in  C^i= 
Pence,  becaufe  tijc  Jmv  cannot  inquire  of  it,  &c. 

Holt  C.  J.  auijcrc  an  asian  is  local,  it  muff  be  lain 
anti  trien  accojuinfflp  -,  tljerefo?e  if  tljc  Leffo?  Declares  on 
tljc  P?i^itp  of  ^ftatC)  tlje  ^aion  is  to  be  b?ouffl)t  Uiljere  tlje 
lanD  lies,^  anD  tljere  tlje  Crial  fljall  be  IjaD :  Tout  iuljcre  it 
is  founDcD  on  lp?iintp  of  Contraa,  toljiclj  is  tranfito^p,  in 
Cafe  of  Debt  fo?  Eent,  it  map  be  maintaincD  anj»  toljere* 
J|)ere  tljc  asion  is  b^ougljt  bp  t'bc  Lelfo?  aixainft  tljc  leffec,  isaund.233 
on  tljc  P?iuitp  of  Contcaef ;  anD  if  a  foreign  JITue  luljiclj  is  ^  cro!  hT 
local  fljoulD  Ijappen^  it  map  be  alfo  tricD  toljere  tljc  ^aion  is  182. 
laiD ;  fo!  tuljiclj  purpofc  tOerc  map  be  a  €)Uffijeftion  entcrcD  '  f^^^\l\ 
on  tbe  Eoll,  Cljat  fuclj  a  l^lace  in  fucij  a  Countp  is  nert ',  vcnt.'59' 
aDjacent :  dOljcreupon  tljc  ^rial  fljall  be  berc  bp  a  3urp  i  Jon.  45- 
from  tljat  place,  acco?Dino:  to  tlje  ILams  of  tljat  Country ; 
anD  upon  Nil  debet  plcaDcD,  pou  map  gi^e  tljelatos  of  tljat 
Countrp  in  ^DiDence,  toljiclj  tuc  fee  cDerp  Dap  Done  before 
Committees  of  appeals  from  tbence, 

Powel  J.  If  a  DeeD  bear  Date  out  of  tlje  l^inijDom, 
anD  tlje  Place  of  tlje  Date  be  not  allcDpD  fomeiuljere  in 
England,  ujc  cannot  trj)  it ;  but  Ijere  tljis  JSaion  is  {jrounD- 
eD  upon  tlje  Contraft,  luljicb  follotos  tlje  J^erfon  vuljere^ 
t\}a  Ije  goes :  3nD  an  aaion  of  iFalfc  Imp^ifonmcnt  f)iis 
been  b^ougljt  anD  trieD  in  tljis  Court  ajrainft  a  ©oberno?  of 
Jamaica  fo?  an  Impjifontttent  tljere,  anD  tlje  talus  of  tbe 
Countrp  giben  in  CbiDence* 

a  Rcfpondeas  oufter  tuajS  atuarDCD* 

8  R  The 


1o6 


TRIALS 


The  Queen  'uerfus  Tracy.     Trin.  3  Ann. 
(  ir- )    U*^  ^^^'  iJii^iSffj  fo?  tljnt  \}z  toffctljcr  toitlj  Taylor  nntr 

6  Mod.  178,  JTX  Jeoffreys,  luitO  Intent  to  Opp^efsi  Muriell,  falfo,  nequi- 
6  Mod  -o     ter,  &c.    riitl,  nt  tljE  Jli)nrinj  of  St.  Giles  in  Com.  Middldbx, 

114,169! '  get  Muriel  ncrcltcii  I)?  lg)?ctet;t  of  a  ceitain  2Ilatrant  from 
tJje  Ecco^ncc  of  London,  (rcciting  tlje  S)utiftancc  tOcreof) 
aitD  tijnt  after  Ijc  toas  arreffen,  tljcp  li^ouffljt  Ijim  before  M- 

HiiiZ  Chambcrlaine,   in  tlje  Patlfl)  Of  Saint  Margaret  in  t&e 

faiD  Count)),  anU  tljat  Tracy  Uio  tijcre,  luft!)  fartljer  3in' 
tent  to  opp?efs  Ijim,  falilp,  maliciouflp,  &c.  perfuinnc  tfje 
fnio  3iiftice  Chamberlaine  to  tefufe  'Bail  fo?  ijini,  tDougft 
fuflicient  "Bail  \utz  tljen  tenoereu  to  !)im,  anu  p?acurc5  fjim 
to  refufc  tlje  faiD  Xail,  anD  to  commit  fjim  to  <J?ao!,  anD  a- 
Deris  tlje  Rcfufal  of  Oiaail,  anD  Commitment,  a  no  lifecluifc 

tfjat  Tracy  tiit)  petftuaHe  ann  procure  Taylor  nnH  Jeoftreyi  to 

lap  Ijim  in  3ron0,  anti  ufe  Dim  fcuerelp,  anD  tljat  tljep  DiD 
tl)?eaten  to  iron  Ijim,  anD  bp  tijat  ^eans  eito?teD  5 1.  from 
6  Mod.  242.  Ijim.  l)z  Ijaninff  enter'D  into'  a  Eecoijnijance  tQ  trj»  tljiis  31n» 
4  saik,  649.  Diament,  tbc  Venire  tua0  maDe  from  tlje  Pariflj  of  St.  Giles 
onip ;  anD  after  dlerDia  anD  Conuiaion  it  Uias  IjelD  a  i^if^ 
trial,  fo?  I)ere  beinff  feDeral  laasi  arifino;  i\\  feiieral  i)a-- 
VifljCS,  tlje  Venue  OUffbt  tO  COUtC  ft 0111  botlj,  anD  fo  JUDff- 
ment  couID  not  be  ci^cn  upon  tijc  :jnDiament*  OBut  tlje 
Court  IjelD  tl)at  De  IjaD  fo?feiteD  IjiiS  Eecoffni?ance,  foi  Ijc 
IjaD  not  ttieD  tlje  :jnDiament;  fo?  it  muft  be  a  Crial  trn't^ 
Cffea,  on  toljicb  tije  Court  map  p?ocecD  to  .luDrjmentj  foj 
if  toe  DO  not  eftreat  tljeEecoo:ni?ance,  euerp  DcfenDant  tuill 
Ujilfullp  mal^e  Default ;  fo  tijat  tijep  fljall  aItDap0  go  unpu- 
itifljeD ;  anD  toe  map  atoarD  a  Scire  facias  upon  tlje  Eccotjni- 
?ance  Ijere  in  tlji0  Court,  auD  Determine  it  our  felDeg,  o? 

Jane  it  eftreateD  into  t&e  Exchequer.  3nD  a  neto  Venire  fa- 
cias toasi  DireaeD,  anD  tlje  DefenDant  fo?ceD  to  gibe  a  neto 
Eecognijance,  o?  &e  muft  Ijaue  gone  to  <^aoU 

Le  Blanc  &  al'  ^erfus  Harrifon. 
(12.)    "Tpj^C  paintiff0  beinfl:  afliffnees  of  a  Cammifllon  of 

A     'Banferuptcp,    b^OUgljt  Trover  anD  Converfion  fo?  a 

certain  Ciuantitp  of  %\\\^. 

Clje  Cafe  toagi  tlju0 :  '©lie  T>anlirupt  fjabing  bo?rotoeD  a 

great  S)um  of  ^onep  of  tlje  DefenDant  fo?  one  Cluarter  of 
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a  fear,  &c  teas  to  gitje  tljc  Defennant  fic  lp>oimD0  fo2  cue-- 
tp  SJtutDjcti  tOat  in  ho^coiuen ;  auD  tijc  ^ilk  bciiiff  tlje  ^e= 
tucitP,  IjE  Uiae  to  giue  Ijim  one  Pomm  mo?e  fo?  eiiecp  I|;un''" 
li?eii  fo?  tljat  Cluartei-,  fo?  tf}e  (Hfe  of  lji0  diUare  &oufe. 

CIjc  Clueftioii  upon  tfje  Crial  toas^ 

2Ill)et{)et:  t!)i0  Contras  maHc  bettueen  tlje  IBanferupt  ann 
tlje  Defentiant  is  an  ufuriousi  Contcas  f  anu  tfje  Imv  i^v 
uino;  foiuitJ  a  Oertn'a  fo?  tljc  Defenuant,  %emmt  ChcGiirc 
mouetJ  fo?  a  nciu  Cnai  ^  fo?  fjc  faiD  tljc  (Hernia  uiasi  agafnft 
Urn. 

Holt  €»  J»  CIpon  a  potion  fo?  a  neiu  €rial,  toe  toouIH 
not  Btiint  It  in  a  Cafe  tufjere  tfje  ClerOia  iua0  aiyainft  €\}U 
Dence»  3in  a  Debt  aiyainfl  an  ^eir,  tufjo  pleaneo  Ricns  p.r 
Difcent,  upon  toljicl)  tljep  lucnt  to  Crial,  ano  a  C:iernia  a- 
gainrt  tfje  Jl^eir  upon  bis  oiun  Q3!fcarria!jc,  bccaufe  be  fo^ 
got  to  fa?ino;  tbe  Deen  of  Jntail ;  tbis  Glourt,  becaufe  it 
luae  a  juft  Debt,  anr>  tbe  r^eir  miffbt  (jabe  tahen  moit  Care, 
ttjouiu  not  n;rant  a  netu  Crial*  2\  tbinU  in  tbe  pjefent  Cafe 
it  uias  a  Ui^onLT  Qeroia* 

-€0  be  uiobeD  again* 
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Baldwin  verfus  Cole.     Trin.  3  Ann. 

IB  Crober,  it  appeareu  upon  Cbinence  tbat  a  €arpen=  Mod.  c«fc3 
ter  fcnt  \)i$  S'erbant  to  too^k  at  tbe  Queen's  Yard, 
ann  toben  be  tuouin  go  no  nio?e,  tbe  ^uruepoi  refu= 
fen  to  let  Urn  lyau  \)is  Coofg,  p^etenbing  a  Clfage  to 
tJctain  tbeni  to  enfoK^  ailojHmen  to  continue  'till  tbe 
Ciueen'0  'Bufmefs  teas  Uone;  ano  a  2:)emanli  ann  Eefufal 
toas  p?obeo,  &c. 

Holt  c.  Ik  Cbe  berp  Denial  of  <Sooti0  to  bim,  tbat  ba0 
a  Eigbt  to  bemann  tbem,  10  an  aaual  Conberfion,  ann  not 
onlp  (£binence  of  it,  as  bas  been  boineu;  fo?  tubat  10  a 
Conberfion,  but  an  aifuming  upon  one's  felf  tbe  p^opertp 
ann  Eigbt  of  nifpofing  anotber  clan's  ©00ns ;  ann  be,  tbat 
takes  upon  \\im  to  netain  fucb  otber's  <Soons  bJitbout 
Caufe,  notb  take  upon  bimfelf  tbe  Eigbt  of  Difpofing  of 

tbenu 
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1  Lev.  173.    tijem:  %a  tljc  Cnlting  niiD  Cnrrpino:  ateap  ^0000  of  an- 

l^cfo'^V?'^'  oti)Er,  lis  a  ^onlicrfion ;  0?  if  one  conm  into  nip  Clofr, 

2Show"i4s,  nnD  tflkejs  nip  Ipo^fe  nnU  n'tic0  Ijinu    aun  ijcre  if  tijc  piaiiu 

"5- ^'5-      tiff  {jna  rccciiJtn  tlje  C&ings  upon  a  Ccnner,   tfjc  aaion 

*    °  '^^^'  tuoiJlti  Ijatse  lain  uottoitljdautiinn:,  upon  tfjc  fo^mct  Coni3er= 

fiou ;  fc?  tlje  iRcturninff  of  t&e  ©ooti0  after,  luouiQ  go  onip 

fa  ^iJitiijotion  of  tlje  Damaiyesj :  anti  ajs  to  tlje  p?etentietr 

Ofanic,  tJjat  is  of  little  account;  it  map  be  compareti  to  tfie 

£»oarine  among  tfje  3rmp,  tijat  if  a'^an  conic  into  tijc 

gicrtice,  anu  li^inff  Ijijs  oton  i^o?fe,  tIjc  p^opertp  thereof  i0 

inimeniatclp  altercn  anti  uelteD  in  tlje  €lueen  5  tufjicij  31  Saijc 

alreanp  conOemnen. 

Clje  DefentJant  ioa0  founU  (Suiltp  ass  to  Pavt,  anti  Bot 
guiUp  asi  to  tlje  35eft,  beinji;  iM  laiD  in  tlje  iDcclnration, 

%tt  Adminiftratorj  Bills  of  Exchange,  &c. 


TRUSTS. 

Broughton  'verjus  Langley.     Hill,  i  Ann. 

2Saik.<579.       A     ^au  fciTen  of  lannjs  in  JFec,  neiiifeo  tljem  to 

/\      €ru(lee!S  anD  tlieic  Jpeics,  to  tfic  3intent  anti 

/~\     Ipurpofe  to  permit  A.  to  receive  tlje  Rents  ann 

Profits  fo?  Sis  life,  anti  after  tliat  tlje  Cruftees 

to  ItanH  fcifcn  of  tlje  p^emifles  to  t&e  CJfe  of  tlje  IDeirs  of 

tlie  ISonp  of  A.  toitlj  Proviib  tliat  ije  tip  Confent  of  liis 

Cruffees  mijjljt  mafee  a  Jointure  fo?  Ijis  ^life^  anH  it  toajs 

queftioncti,  tBljet&er  A.  IjaB  an  Cftate  in  Call  erecuteu  f 

Holt  €♦  %  pt  ijatlj  fucb  an  CffatC;  fo?  tljis  tiiouiri  Satje 
been  a  plain  Cruft  at  Common  latu,  anD  luliat  bp  tlje<2rcim* 
mon  Hail)  tuas  a  'STruft  of  a  jfreeljolo  o|  3n&eritance,  ijs 
ei:ecutcii  bp  tlje  Statute,  Uiljiclj  mentions  tlje  moin  Truft 
17  H.  8.  as  luell  as  Ufe:  aim  tlje  Cljange  of  Crp^eflion  in  ttis 
1  Vent. 232.  (i^aff^  tjp  iifinjy  t^e  Mo?li  permit  in  tbe  fiia  Claufe,  tobicO 
fljeius  a  Cruft,  anti  aftertnarHS  mafeing  mention  of  a  2Ife, 
is  immaterial;  in  rejyarU  CruftS  at  Common  Lato,  anD 
©fes  arc  b^  tbe  S?tatute  equallp  ej:ecuteo» 

2  V  A- 
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VAGRANTS* 

The  Queen  'verfus  Branvvorth.     Mich.  ^  Ann. 

Tlp€  Defentiant  toajS  inniaeD,  fo?  tijat  \)t  being  an  Modcares 
iDle  pccfon,  tiiD  toanncr  in  tfjc  Coiun  of  P.  ich  '*°- 
ling  fman  man,  as  a  Ipcttp  Cfjapman  •,  anti  to 
maintain  tljis  IJntiiament,  it  tuag  fain,  tljat  fuel) 
Pcttp  C&apnian  is  a  (Uagabonn  by  tf)e  ©tatiitc  29  Eliz. 
Sinn  t&o'  tijofe  tljat  are  qualificn  bj>  8  &9  \v.  3.  map  ufe 
tljat  ©ccupation,  pet  tijat  aa  excepts  T5o?ougI)Sj  anU  Coi= 
po?ation  Couins* 

Holt  €.  %  a  Oagabonti  as  fucf)  is  not  inniaable,  fo?  at 
Common  lato  a  $0an  migijt  go  Uiljere  be  t^3ouH^;  but  if  be 
be  an  ible  antt  loofe  13ecfon,  you  map  tafee  bint  up  as  a  dia-- 
grant,  ann  bino  bim  to  biS  'Soon  ISebabiout  -,  anD  bp  tbc  5  inft-  '03. 
Statute  of  Labourers,  be  niap  be  compcllcn  to  ferbe :  anb  f^l%]'^f\^^' 
being  luogeti  hy  a  Juftice  of  #eace  to  be  a  (Llageant,  auD  A^nn.  Til'! 
ufen  bp  bini  acco?ningip,  if  be  offenn  again,  tben  be  map 
be  inbiaen  as  a  common  flagrant*    Cbete  is  alfo  a  lato 
fo?  puniibing  incorrigible  Eogues,  hy  Xurning  tbem  in  tbe 
©boulbet ;  from  tobence  it  map  be  inferr'U,  tbat  tbere  mud 
be  a  C^ap  befo?e  of  (JonUiaing  tbem,  otbertuife  tbep  cannot 
be  punifljen ;  ann  tbat  Co^biaion  muft  be  by  31nniament» 
Cbe  Eule  foj  Ciualbing  tbc  Sinniament  tuas  enlargent 


VENUE. 

Trin.  7  W.  &  M. 

Holt  €♦  3I*  ^if  a  Caufe  of  aaion  arifes  pnctip  in  one    (  »• ) 

I     €ountp,  ann  partip  in  anotber,  it  is  in  C-  ^**^*w.3. 

I     leaion  of  l^taintiff  to  lap  it  in  Wc\)  Coun- 

tp  be  pleafes ;  as  if  a  Countrp  Cbapman 

fenns  a  letter  to  a  Cranefman  in  London,  to  fenn  bitn 

<55oons  into  tlje  Countrp,  be  nelibers  tljem  acco^ninglp,  ann 

8  S  tbep 


7IO  VENUE. 


tl)t^  come  to  tlje  Cljapman's  Ipancs  -,  tl)ete  tljc  Caufc  of 
gaion  arifuig  in  bot!)  Countica,  fjc  nia|>  lap  djcm  in  eitOcu. 
Holt  C.  3'.  3si  a  ^Ijeiiff  is  not  boiuiD  to  rrccutc  OLlrits^ 
in  peifon,  but  map  unDcr  Oanii  anD  @cal  Ciiea  I)i0  m^v^ 
i-ant  to  (llntici-  Xaititf0,  fo  tlje  bailiff  of  a  liliertp  may  no 
tlje  fame  ^  but  tljcn  no  Sctbant  of  tiic  (LUitJer=T6aiJiff  can 
ntciitt  a  K-larrant,  but  it  muff  be  bp  tfje  isailiff  Ijimfelf,  to 
mijom  tljc  ©Llairant  is  nii-carb. 

Lady    Calverley     "verfus     Sir    Richard   Leving. 

Palch.   10  W.  5. 

(  2.  )      /^^^bcnant  Iain  at  Tarvin  in  tlje  CoiUttp  of  Chefter,  up= 

Com. 472-  V^  on  a  Dcmife  cf  a  Ij^oufc  fituate  in  tlje  Citp  of  Chc- 
ttcvy  nnu  febcrni  15?cacljcs  toete  amgnetJ,  viz.  fo?  jOon-pn^- 
mcnt  of  tlje  Eent,  anB  fo?  not  feecpinu  tlje  !j3oufe  in  Ee= 
pair.  Cbe  iDcfcnnant,  as  to  t&e  Ecnt,  pleaben  Riens  ar- 
rcari  anu  tljat  Ije  Ijat  fecpt  tlje  J^oufe  in  gootJ  Kepair,  &c. 
luljcceupon  fcberal  IJlTucs  iucte  loineD,  anD  tlje  Caufe  m& 
tcieb  bp  Mittimus  bcfoze  tlje  Cljief  Juffice  of  Chefter  at  t&e 
iatt  affiles :  oaijcue  tlje  paintiff  obtained  a  ^ectiia,  ann 
febecal  ^Damages  upon  tbe  feberal  "Mnts,  ^nu  noto  it  tnasi 
mobeu  bp  €)if  Barth.  Shower,  tftat  tf)is  toas  a  ^iCtrial  nis 
to  tlje  E'epairs  -,  fo?  it  appears  tlje  5)oufc  is  in  tlje  Citp  of 
Cheftcr,  Uiljiclj  is  a  Diffant  Count? ;  ann  tlje  Jlfue  beinu  lo^ 

cal,  COUlU  not  be  ttien  bp  a  Uurp  de  Vidneto  de  Tarvin  in 
Com.  Ceftr',   ann  to  tljat  Opinion  tbe  Chief  Juftice  at  ficlt 

inclineD ;  but  aftertoarbs  tlje  luljole  Court  Ijelb,  tljat  it  luas 
aibeo  after  tlje  (LlerDiff  bp  tlje  S^tat,  16  &  17  Car.  2.  beinu 
trien  bp  a  2urp  of  tlje  Coiintp  io&ere  tlje  aftion  bias  lain* 

Pafch.i5w.3.     Jn  Cafe  fo?  a  jfalfe  Eeturn  to  a  Mandamus,  fo?  reffo?in(y 

Cafes  VV.3.   {0  ji„  ^fl^f0  iji  tjjf  Co?po?ation  of  Orford ;  tlje  Slgion  brino: 

''^'  lain  in  Suftbltf,  it  tuas  mobcD  to  babe  it  Iain  in  anotljer 

Countp,  to  p?eferbe  tlje  peace  anb  €iuiet  of  Suffolk.    Per 

Cur':  %\t  is  a  pob  Caufc  to  cljange  a  Venue  to  p?cferbe  tljc 

Peace  of  tlje  Countp ;  but  tljis  ^aion  being  a  local  one, 

muff  in  its  Baturc  be  b?ouD;ljt  eitljer  in  Sutiblk,  toljere  tljc 

falfe  Eeturn  tnas  mabe,  0?  iviiddlefex,  luljerc  it  appcareD 

on  Eeco?ti;  anb  tbe  Plaintiff  Ijas  Ijis  Cleaion,  li^  latD,  of 

tlje  ttoo  Counties,  anb  tlje  Court  cannot  lap  it  tuitljout  Ijis 

Confent  in  eitber  of  tbe  tmo  Counties ;  fo?  it  confiffs  of 

tiDo  laUities:   i.  €)f  tlje  ifaS;  anb,  2.  Cbe  iTalfitp  of 

Eeturninc:  it  on  Eeco^bt    :jt  teas  ngreen,  tbat  in  tranfito= 

I  tp 


VENUE. 7U_ 

rp  aaiansJ  t&e  pnintiff  Ijnjs  not  a  pcrcmpto?))  ClcSion,  but 
t!jc  2;)efentiant  migljt  trnnisfn*  it  to  tljc  itffljt  Countp,  un- 
iefSJ  tlje  Plaintiff  UjouJD  be  faounn  b))  Eulc  to  ffiue  material 
CbitJcncE  of  fome  JFaa  in  tljc  Count>  Uiljcrc  ije  iai&  it.  ^m 
mp  lLo?5  Shaftsbury'js  Cafc  Uiasi  ffrohfflp  utLTED,  tuljeve,  bc< 
caiife  of  l)i0  jjrcat  Jntcccfi  in  London,  an  aaion  of  Scanda- 
lum  Magnatum  laiD  bjj  Ijim  tljciT,  Uias  rcmo\)cti. 

Holt  C»  31*  fain,  tfjat  tuais  a  Cafe  of  tlje  Cimes,  nnti 
toljen  Cljinffgi  tuerc  in  a  great  JTermcnt;  ano  31  no  not 
bnolu  tijat  tljat  Cafe  toafi  fountico  on  Hato  anU  Eeafon ; 

fO|  in  Cafe  of  Scandalum  magnatum,   it  loajJ  alloajJSi  tUlCD 

tl)e  Venue  coulti  not  be  cljangco. 

Boifloe  'verjfis  Baily.     Mich.  3  Ann. 

IB  €refpaf0  fo?  aifault,  'Batterp  ann  ©Hountiino:,  tfje     C  3  ) 
Dcfcnoant  a0  to  tlje  Vi  &  Armis  pleaneo  Bot  ijuiftp;  ll°f\f,^%, 
ant  30  to  tlje  EcfiDue  pleans  a  #ubmiflion  to  an  aiuarD  of  sSuTk.  5s i. 
all  Controi3erfie0,  antJ  fetss  fo?tO  tije  aiuaco  maoe,  viz. 
Cbat  tbe  Defennant  fljoulti  p?ouioe  fncij  an  entertainment 
fo?  tije  ipiaintiff  ano  W  IricnUjs  on  fucij  a  Dap,  in  ^a- 
ti0faSion  of  tfje  faiD  Crefpaf0;  ann  atjerg  tijat  be  tiiri  p?o^ 
Sjine  it,  &c.   amono;  otbct  €i:ceptionc!,  it  toa0  bere  objes= 
cQ,  tbat  tberc  toa^  no  Venue  laic  vuberc  tbe  Cbings  tuece 
pjobitsen,  onip  at  tbe  Defennant'^  spoiife  in  old  Bedlam  ,• 
anti  in  London  tbe  Venue  oiiffbt  to  bc  Iain  in  tbe  ffilTarn,  0? 
in  a  Ipariflj  at  leaff,  tubicb  10  in  Bature  of  a  Clill  in  a 
Countp* 

Holt  C»  3!*  Cbe  ©Hant  of  a  Venue  16  onip  curable  bp  fucb 
|?)Iea,  as  anntits  tbe  Jfaa  foi  \3yUtl)  it  m&  neceifarp  to  lap 
tbe  Venue;  a0  if  Debt  be  itpon  "Bonn,  ann  no  Venue  lain 
tobere  tbe  ISonn  toas  mane,  if  Demurrer  be  to  it,  it  luill 
be  ill :  But  if  tbe  Defennant  plean  a  Eeleafe,  tnberebp  tbe 
Xonn  10  anmitten,  tbat  bflp0  tbe  Declaration.  Cbbujjb 
in  tbi0  Cafe,  t^  Reafon  of  tbe  JFriboIoufnefs  of  tbe  aaion, 
t6e  Court  ffflbe  no  Jungment,  but  anbifen  tbe  Parties  to 
comp^omife  tbe  spatter* 

Per  Cur':  Jf  a  ^att  fiffn  a  JLeafe,  in  one  Countp  o?  Cliif, 
of  lanns  in  anotber,  pet  tbe  %mp  mull  come  from  tbe 
Place  tDbere  tbe  lann  i0,  in  an  Cjeament  upon  fucb  Leafe, 
foi  tbat  i0  tbe  riubt  Venue;  but  tbat  Jfault  10  curen  after 
mecnia,  bp  tbe  S)tatute  of  Oxford. 

Knight 
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Knight  'verfus  Farnaby  &  al'.     Pafcli.  5  Ann. 

(  4-  )     npip^  Plaintiff,  toljo  toaiS  Clecit  of  amfe  of  tlje  Nor- 
1  saik.  <f7Q.     X    folk  Circuit,  i)20UQ;Ijt  an  aaioii  atjainlf  tije  Defen- 
dant, fo?  a  TBatterp  cbmmittcti  in  Kent,  anti  lain  tlje  aaion 

in  Middkfex  r   Clpon  tljE   Ufual  9ffiliaijit  tlji0   Venue   toas 

cfjangeri  ^  an5  noU)  on  tije  piaintiff'0  potion  tijat  Eule 
tua0  fet  nfinc,  anD  tlje  Venue  b^oujjijt  back  again* 

Holt  C*  %  5f  bp  latu  tbe  pace  tucte  material,  a  De- 
fennant  mityljt  giljc  in  Cbioence,  ass  Ije  Does  in  criminal 
P?ofecution0,  tIjat  tfte  Xatterj)  teas  Done  in  anot|)et  Coun- 

1  Lev.  207.    tp:  fpoiueucr  it  is  noin  allotueD  anD  become  tf)e  Courfe  of 
\  uot^^    fftc  Court  to  cljange  tl)C  Venue  fo?  tlje  DcfenDant,  on  t^e 

■ '  ■  common  SffiDa^it  of  fucb  i^atter,  &c.  a  p^aaice  U)ljic& 
came  up  in  ^*  James  tbe  ifirft'is  Cime  -,  but  tfjat  Eule  f;at5 
neber  obtaineD  in  Cafeg  of  p?ibiIeffeD  perfons,  as  15ar-- 
tifters,  &c.  tobo  are  to  attenD  at  Weftminftcr,  anD  tljcre-^ 
fo?e  b«be  tbe  Liberty  of  lading  tbeir  aaions  in  Middlefex. 
anD  tlje  Plaintiff  fjerc  is  an  Officer  anD  J^initter,  bounn 
to  attenD  tlje  3uDg;es  of  affife,  anD  libetuife  abobe  to  return 
tbe  Poftea's  on  Criais* 

2  saik.  668.      ■^fje  potion  to  cbanjje  a  Venue  ouffljt  to  be  UJitfiin  eiijfjt 

Daps  after  tbe  SDeclaration  DelibereDj  but  tbiS  Kule  is 
not  altuaps  aDijereb  to :  |)eretofo?e  it  toas  neber  granteD 
after  tbe  Eules  fo?  pieaDinij  tocre  out*    Per  Holt  C*  3* 

Smith  'verfus  Farnaby,     Mich.  5  Ann. 

( s- )    ^T^Eefpafs  fo?  affauit  anD  'Batterp,  anD  tbe  aaion  tnas 

tSfAff"eV^   X    iaiD  in  Middlefex  ^  p?apeD  tbe  Venue  miffbt  be  cljang- 

fhaii  hl^ve    eD  to  Kent  ou  tbe  Commou  Sffioabit,  viz.  tbe  affault  anD 

the  Privilege  'Battctp,  if  aup  toas,  (n  Kentj  tbe  Plaintiff  p?apeD  be  migdt 

velm-^liid-  continue  tbe  fame  in  Middlefex,  becaufe  be  tuas  Clerh  of 

*//'/'*■         tbe  9ffi?es  in  Norfolk,  anD  tberefo?e  to  attenD  tbe  Sluffices 

Ijerc  in  Wcftminfterj  auD  tbe  Court  DiD  agree  tljereiu;  anO 

firlt  tbep  faiD,  tjjat  if  a  €)erieant,  OBarrifter,  0?  atto?nep, 

b?ouffbt  anp  tranfito?p  aaion  in  Middlefex,  tbe  Venue  (ball 

not  be  cbangeD  to  anp  otber  Countp;  becaufe  tbe  Labi  is* 

tbat  a  Plaintiff  map  b?inff  W  tranfito?p  aaion  lubere  be 

toill ;  anD  tbo'  tbe  Court,  fince  tbe  Cime  of  King  James  l. 

babe  cbangcD  tbe  Venue  on  tbe  common  affiDabitSj  pet  tbiS 

libaU  not  be  extenDeD  to  taltc  atoap  t&c  p?ibilege  of  tbofe 

1.  tulja 
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tDl)o  are  to  attenn  ttje  Coutts  of  Weftminfter  j  tjut  no  fitcfj 
piiDileffcti  Ipetfoit  fljall  6e  ercmpteti  from  tlje  Eule  of 
cianffiiiD;  t&e  Venue  on  t{)E  common  afRnatn't,  if  tljep  b^ino: 
t^eic  aaion  in  anp  otljcc  €oiintp  crccpt  Middlefex:  Eefol- 
ije0,  t&at  t^e  CierH  of  tlje  amfcsi  iss  CletU  to  tlje  lufficcis 
iittt,  ann  to  attenn  Ijerc  tnitt)  tlje  Eeturns  of  tfte  Poftea. 

Holt  €♦  3]«  faiD,  Cl)e  Potuet  of  tlje  Cletfe  of  tlje  Mi^cs 
10  from  t6e  Couttgi  of  Weftminfter,  anD  nnfiuctable  to  tl)em; 
beOtie^,  if  one  of  tlje  3!utiffe0  of  ani?e0  fa»0  fich,  tlje  Clerk 
of  tlje  aili5e0  fljai!  certifp  Uiitlj  tlje  otljet  31iHiQ;e;  anD  if  botl; 
tlje  3iuftice0  of  Mi^t  Hie  &efo?e  tlje  Dap  in  TSanfe,  tlje  €xt' 
cuto?0  of  tOe  furDiUino:  Slutijje  lljall  not  fubfcribe  tlje  Poftea, 
but  tlje  CletU  of  tlje  afli?e0,  fo?  Ije  10  an  aiTociate :  ^0  t&e 
Venue  tBa0  not  cbanffen,  ann  tlje  paintiff  ijaD  510  W^^' 
lege* 

%tt  Appeals  anU  Trials. 
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Heliard  ^erfus  — .    Mich.  11  W.  }. 

I 


Holt  C»3I»"1'1  a  OietUia  finn  one  anot&ei;'0  Keceiijet  o^cafcsw.?^ 
Xailiff  genetallj),   it  fubjea0  tbe  Defen--  4"' 
nant  to  account  foi  tlje  io&ole  Dcclata« 
tiott;  but  if  it  finn  6ini  Eeceiijet  onip 

fpeciallp,  ag  to  fuc&  ann  fucfj  Cl)inu0j  fie  10  on!p  account. 

able  pro  tanto. 
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B 


zsaik.  665.  15?  Holt  C.I*  X^  €ir€)E€  a  Eule  10  mane  fo?  a 

^lietO,  t!)C  Venire  facias  IllUft  bC  tC^ 

tunten,  nnn  tijen  toe  ma?  niafec  a 
Eulf ,  tljat  fo  itiaiip  of  t!)c  panel  of 
asaund,i54  3iut:o?iS  fljall  i3ictD  tljc  pjemilfcg  in  Clueffion.    ^m  it  ijas 

6  Mod.  265.  tDitl)li?atiin,  tljc  Plaintiff  fljotiHi  tahe  out  a  neto  Diftringas, 
amoto  tijc  iail  ^an  of  tijc  panel,  to  nifttain  tfje  otljec 

Ctoent?--tl)?ee  toitlj  an  Apponas  etiam  decern  tales. 

'S:i)i0  aiietD  fo?  tijc  Jiirp  to  fee  tlje  iLanO  0?  Cljing  claim-- 

cn,  fo?merlp  coulti  not  ht  gcanteo  in  a  perfonal  ^gion, 

iLiu.  Abr.  but  upon  tuiti)n?atDing  of  a  Juro?  after  tlje))  toete  fUio?n, 

1&\  Ann    '"^"^  Confent  of  tlje  parties  bp  Eiilc  of  Court  5  but  noui 

c.  16.     '  bp  a  late  ©tatute,  it  i$  grantable  in  anp  9gion  b?ouffi)t  in 

tit  Courts  at  Weftminfter,  tuijerc  necelTarp  tije  better  to 

untierffann  tlje  CUioence  upon  tbe  Crial;  in  tuliicl)  Cafe, 

tfie  COUrtSi  map  0?lier  fpecial  ^rit0  of  Diftringas  0?  Habeas 

corpora  to  tlje  ©Ijeriff,  requiring  Ijim  to  ^aue  fir  of  tbe 
3luro?0,  0?  a  greater  dumber  of  tijem  at  t!)e  place  in 
€lueftion,  fome  Cime  befo?c,  tuljo  fljall  Ijaue  tljc  Q^atter^ 
fljetun  to  tljem  bp  tiuo  perfonjs  namen  anti  appointen  bp 
tlje  Court ;  ano  on  tlje  Ollrit  tlie  €)ljeriff  fljrai  fpeciallp  re= 
turn  tf)c  ciieuj  mane  acco^ningip,  &c. 
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Philips  and  Bury.     Trin.  6  W.  &:  M. 

IJ15  CjCgmcnt,  Philips  OCCiarce  upon  tljC  DmiifC  Cf  William  Skin.  447, 
Painter  IRcSO?  Of  Exeter  College,  and  the  Scholars  of  the  ^'^' 
fame  College,  Of  a  ccrtiiiii  ii^clTtinffe  cnllcti  tlje  E£gO?|> 
rpOllfC,  &c.  to  fjOlB  from   Michaelmas,    luljiclj  luaO  t{jC 

fecont!  ^cnr  of  tljcir  p?cfcnt  99njfftic6,  until  tlje  €nH  nnD 
Crpitation  of  fitjc  l^cai-0  tijcn  ncct  follotoinn;:  Cljat  fjc  en- 
trco  into  tljc  pjcmilTfg,  anti  tuas  polTclTcri  tiil  tljc  Defen- 
dant eicften  fjim*  Co  tl)i0  tlje  Dcfennant  pleaoo,  djnt 
tlje  fain  ^effuaffe,  at  tfjc  Ciuie  of  tfjc  aaion  fa^ougljt,  ana 
lona;  before,  iua0  tfjc  iftceljoin  ano  ^oti  of  x\it  Ecao?  anu 
S)Cf)0lat6,  &c.  ana  tfjat  tlje  fai'n  Defennant  ionn;  befo?e, 
anD  at  tlje  €ime  of  t&c  fuppofen  ejcsmcnt,  mas,  ann  pet 
10,  EeSo?  of  t!je  faio  College 5  ann  bp  Eeafon  tljeteof  tljc 
Oefennant  in  Eiffljt  of  tlje  Ecao?  anB  ^cljolar^  of  tlje 
fain  College,  into  tfjc  fain  ^^eiruagc,  &c.  nio  enter,  anti 
t&e  fain  Robert  Philips  tiin  remone,  a0  Ije  laiufullp  migljt : 
ann  traijerfes,  tljat  tlje  fain  William  Painter  tljen  Uia^,  o? 
10  EcSo?  of  tlje  fain  College*  Clje  paintiff  replie0,  ann 
confeire0  tlje  fain  $?9eiruaffe  to  be  tlje  jfreeljoin  ann  eoil  of 
Exeter  College  5  l)iit  fap0  fattljer,  tljat  at  tlje  €ime  of  tlje 
fain  €refpaf0  ann  ejeament,  tlje  fain  wiiHam  Painter  iua0, 
ann  pet  10,  EeSo?  of  tlje  fain  College :  dZttljereupon  tljcre 
f0  JfTiic  foinen,  ann  a  €tial  Ijan  before  tlje  Jiiltice0  in  tljc 
King's  Bench,  ann  a  Special  (Hernia  i0  founn*  Cljep  finn, 
tl)at  befo?e  tlje  Demife  \\\  tlje  Declaration,  tlje  College  of 
Exeter  tua0,  ann  pet  i0,  a  05onp  l:i)olitick  ann  3inco?po?ate, 
bp  tl)e  jP5ame  of  tlje  Eeao?  ann  @cl)olar0 ;  ann  tljat  from 
tljc  ifounnation  of  tljc  fain  College,  niber0  lLato0  ann  ^ta- 
tute0  tuere  mane  fo|  tlje  better  <Soijetnment  of  tbe  fain  Col- 
lege; ann  tljat  bp  tlje  fame  ©tatutco  tljc  OBifljop  of  Exeter 
fo?  tlje  €:ime  being,  ann  no  otljer,  ti)a0  appointen  S-Iifito? 
of  tbe  fain  College,  accojning  to  tlje  Cffea  of  tlje  Statute 
founn  in  tlje  Clernia :  ^nn  tljat  tlje  Odifljop  of  Exeter  tljat 
notn  10,  at  tljc  Cimc  of  tlje  Slppeal  in  tlje  Ciernia  mentionen, 
tua0,  ann  (fill  i0,  eiifitoi  of  tljc  fain  College,  bp  Virtue  of, 
ann  acco?ning  to  tbc  etatute0  of  tlje  fain  College ;  ann 
t&en  finn  tije  ^tntutc0  in  ha:c  verba,  ann  t&e  Sitatute  fo? 

ttic 
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t\)t  emion  of  tl}z  Kcao?,  anti  tlje  iDatlj  to  be  taken  bj) 
l)im  upon  l)is  Cleaion^  bp  U)!)icl)  £)atD,  amono:  otfjec 
Cfjinijs,  l)z  flueac0  tlje  Libertiejs  mm  p?itiiIeffC0  of  t&c 
Colicije  to  feeep  nitu  oefeim*  Cljcp  fartljec  finD  tfje  eta^ 
tiite  foi  erpelUnff  anp  €)Cl)oIar  conuia  of  aoiilterp,  &c,  be= 
fo?e  tljc  EcSo2,  <S)u&--Kefto?,  ST^ean,  aiiD  fibe  otijci*  of  tlje 
€)eniG3  jf£iloui0,  0?  tlje  majo?  part  of  tbem,  UJitlj  tfje  9f= 
fcnt  cf  tijc  iacao?,  nun  tlje  Statute  iuljcrebp  tfje  ISinjop  of 
Exeter,  fo2  tlje  tiime  bcino:,  ii«  conffitiitcn  (HiTito^j  anQ  tijat 
it  fljail  be  latofiil  fo?  tlje  fain  13iajop,  anu  to  no  otljcr,  ass 
often  as  hv  tlje  Eeao?  cf  tlje  College,  ann  in  lji0  ^bfence, 
bp  tlje  Suti-Ecffo?,  nun  font  otljfr0,  at  leaf!,  of  tlje  feben 
©enio?  jfcIloiDS,  Ije  fljall  be  tequefteb,  ann  alfo  tiiitDout  anp 

HequCft  tie  quinqiiennio  in  quinquennium  femel,  tO  tljC  faiO 

Colfeijc  bp  (jimfclf,  o?  bi0  CommilTatp,  to  come,  ann 
to  enquire  of  cM  Cljinff0  containen  in  tlje  fain  Statute, 
ann  of  anp  otijcr  particular0 ;  ann  to  no  all  otljer  Cljin00 
tuljiclj  be  fit  ann  necelTarj)  to  tbe  Co?reaion  ann  9mennment 

of  tlje  fain  CoilCge,  etiamfi  ad  deprivationem  aut  amotionem 
Redtoris,  Sub-Rettoris,  aut  alterius  cujuicunque,  ftatutis  et 
ordinationibus  id  exigentibus,  procedere  contingat  j  ann  tljat  t^Z 

Statute  nirea0  tlje  ^.iifitation  fljaU  continue  but  ttno  ^ap0, 

nili  ex  caufis  ingentiffimis  &  rariflimis;  ann  if  OUgbt  remain^ 

unfinifljen  at  tlje  Cnn  of  tbe  fllifitation,  it  i0  to  be  left  in 
Miritino;  toitlj  tlje  Eeao?,  ann  be  10  to  fee  it  amennen  ac-- 
co?ninQ;  to  tbe  Statute,  upon  tbe  penaltp  of  Contempt; 
ann  tben  p?oceen0  to  tbe  manner  of  p?oceeninfi;  bp  tlje  dlU 

fltO?  at  iM  Clifitation,  fi  tamen  ad  privationem,  aut  inabili- 
tatem  Rcdoris,  aut  expulfionem  Scholaris  per  Epifcopum  aut 
ejus  ComniifTarium  agatur,  &c. 

Skin.  449.  Cben  tbep  iinn  tlje  Statute  fo?  temobinjj  tlje  Ee5o?; 
ann  tbat  before  tbe  Cime  of  tbe  Oemife,  viz.  tbe  6th  of 
Odober  in  tbe  firtt  #eat  of  tbeir  p?efent  ^aieffie0,  one  J.  C.  a 
jfellotu  of  tbe  fain  College  toa0  conbiaen  of  Jncontinencp  be-- 
fo?e  tbe  SDefennant,  tljen  Eeao?  of  tbe  fain  College,  tbe 
©ub-Ecaoj,  ann  Dean,  ann  fibe  otber0,  tbe  Senio?  Scbo= 
lar0  of  tbe  fain  College,  toitb  tbe  aifent  of  tbe  Eeao? ; 
ann  fo?  tbat  Eeafon  erclunen  tbe  College,  Cbat  from  tbi0 
Sentence  of  Crpulfion  tbe  fain  C  appealen  to  tbe  CTifitoi, 
lubo  in  February  1 689,  appointen  D?.  Mafters,  U$  CommiO 
farp,  to  bear  ann  netermine  tbe  fain  appeal,  ann  finn  tbe 
Commifllon  in  h^ec  verba  j  ann  tbat  upon  tbat  Slppeal  tbe 
fain  C  toa0  reffo?en*  Cbat  upon  tbe  i6th  of  May  follotu* 
ing,  a  i^onition  from  tbe  fain  QBifbop  toa0  nireaen  to  tbe 
fain  Bh  Bury,  tfieu  Eeao?,  an5  to  tbe  ©ub=EeSoj  of  tbe 
I  faiD 


&c. 
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fain  CoIIcp,  reqiiicins  tSem  to  appeat  before  tlje  faiD 
'Bifljop  0?  IjiS  CommilTatj),  in  tfjc  Cljapei  of  tije  faio  Col- 
lege, upon  tljc  1 6th  of  June  uejtt  follotuinffj  of  tofjiclj  tljc 
Eeao?  ano  Scljolarjs  \m  jOottce:  Cljat  upon  tljc  fain  i6th 
of  June,  tlje  faiD  'Bil!)op  cauie  to  tlje  College,  in  o^tiec  to 
ijifit  tlje  College,  anU  toent  to  t!)e  Cljapcl,  loljiclj  l)c  founD 
iocheti ;  tljat  t|e  EeSo?  ann  ecljolarsi,  in  tljc  Court  of  tlje 
faiD  College,  offeten  to  Ueliijei:  to  tlje  filifito?  a  p^otcttation 
unHet  tlje  College  Seal;  in  iuljiclj  tljcp  fct  fo^tlj,  agi  a 
Eeafon  fo?  not  obcping  tlje  Citation,  tljc  OSifljop'si  Ijauing 

UifiteU  tlje  February  facfoje  bp  D^  Maftcrs*     Cljcp  finU  tljC 

dtifito?  refufeu  to  accept  tlje  fain  p?otcfiation,  "ann  tljat 
Francis  Webber  being  ftuo?n  Ucclarcti  upon  Oatlj,  tljnt  ti)C 
fain  Citation  toa^  teaD  in  t&e  Cbapcl  of  tljc  College 
liefo?e  tlje  coming  of  tljc  'laifljop.  ^Ijcp  tinn,  tljat  tlje  dJU- 
0to?  callcti  obec  tlje  Bamcsi  of  tljc  Ecao?  ann  ^cljolans^ 
dnn  tl)at  tlje  Ecao?  ann  fome  of  tlje  ©cljolarg  luouin  not 
appeat;  tljat  tSc  Cljapcl  Dooi  teas  fljut,  ann  tljat  tlje 
lE)o?tet  being  callen,  ann  not  appearing,  tl)c  (Llifito?  ncpart- 
en^  notljing  mo?e  being  none*  Cljcp  furtljcc  finn,  Cljat 
t&e  2Iifitoi  aftettoarn0,  i  July  1690,  bp  a  certain  ot^cc 
crairiting  fcaien,  citcn  tljc  fain  Eeao?  ann  ©cljolare  bj? 
I5ame,  to  appear  before  ijim  in  tlje  Common  ipall  of  tbc 
College,  upon  Thurfday  tljc  24th  of  July  follotoing,  tDljerc= 
of  tl)c  Ecao?  ann  g)Cljola!S  ijan  Notice,  ann  nin  p?otcff  bp 
a  sairiting  unnct  tljcic  Common  ©eal  againft  tlje  intennen 
Clifitatiou;  UJ^iclj  ig  founn  in  hxc  verba.  'Cljc  p^otcftation 
fCt0  fO?tlj  tbe  statute  de  vifitatione,  h'^  loljiclj  tljc  (Ilifito?  is 
to  bifit  de  quinquennio  in  quinquennium  j   ann   tl)Cn   fljCtOjX 

tjiat  l)e  bifiten  bp  Ijis  Commilfarp  D|»  Mafters  in  March, 
ann  tbat  fibe  f  ear0  are  not  fince  elapfen  -,  ann  tbat  tljcp  are 
ftDo?n  to  p?cferbc  tbe  statutes  ann  l^^ibilcgcs  of  tljc  €oU 
lege,  ann  fo  QiU  tbeir  Ecafons  totjp  tljep  cannot  fuOmit  to 
tbifi  Clifitation*  €ljcp  finn,  tljat  tlje  aifitoi  p^occencn 
July  tlje  24th  in  bifii  dlifitation  -,  t!)at  D?»  Bury  ann  niberd 
of  tljc  ©cbolard  being  fummoncn  nin  not  appear,  Uiljerc-' 
upon  tljcp  tucre  p?onouncen  Contumacious,  ann  fo?  tljcic 
Contumacp  fufpennen.  Cbep  finn  tbe  cllifito?  mane  an  M 
of  tlje  pjocccning  upon  tlje  1 6th  of  June,  ann  t&at  upon 
tbe  26th  of  July  tbe  cLIifito?,  bp  tbe  Confent  of  four  of  tlje 
^cnioi  ifcllotos  of  tljc  College,  tljcn  p?cfent  in  tljc  ^Inibcr- 
fitp,  ann  not  fufpcnncn,  nepjiben  tbe  fain  Eeao? :  Cljat 
four  of  tbe  alfenting  jfelloUJEi  toere  not  four  of  tlje  fcbeii 
"Seniors,  unlcf0  b^  tljc  C.rpulfion  of  iDh  Hem,  ann  tbe 
^ufpcnfion  of  fibe  otljet^  tbeit  S)eni02!3  x  Cljat  after  tOe 
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fniti  "Sentence  William  Painter  toajs  cl)ofen  iRefto? :  Cijat  tl)e 
iftof  June  2  Jac.  2.  nnti  nlloaps  after,  till  tlje  Sentence 
lyiuen,  D^  Bury  iuas  Eefto?,  ann  ftill  10,  itnleffi  tije  %ziv 
tence  p?eijaif  to  tljc  contrary  Cijep  fino  tije  leafe  bp  Wil- 
liam Painter  to  t\)t  Plaintiff,  ann  tfjat  fje  luag  poffetTeD  bp 
airtue  tfjercof  till  tlje  Defendant  ejicaeti  Ijim -,  ar.O  if  Pain- 
ter, 0?  tfje  Defennant  ht  Eeao?,  iuajs  t()C  ffiueftiou  f 

CljC  Court  IjaDC  tljeic  Junffmentferiatim ;  anH  per  Samuel 
Eyres,  Giles  Eyres,  auB  Gregory  JUfilCe^,  JUOgment  OUgfet 

to'  be  ixiiien  f02  tfje  Defenualit* 

Skin.  475.  Holt  C*  :j,  Exeter  College  in  Oxon  luaS  fOUnUeH  b?  Wil- 

liam stapieton,  to  confift  Of  a  Ecso?  anti  ©cljolars :  I3v  tlje 
statutes  nuD  Conaitutionjs  of  tlje  College,  t&e  OBifljop  of 
Exeter  fo?  tlje  (Ciuie  beinff,  10  appointen  Gifitojj  ano  tlje 
Cime  10  fct  iiljcn  Ije  fljall  bifit,  at  tljc  iaequeft  of  tlje  Col- 
lege, a-3  often  a0  tljep  fijall  tljinfe  requifitC;  ano  Uiitljout 
fuel)  Eequed  cnce  in  fiije  ^eare  ex  officio.  Cljen  ft  10  Bi= 
reacti,  tljat  in  W  Clifitation  Ije  map  p?oceeli  to  tlje  Dep^i- 
ijation  of  tlje  Eeao?,  a  to  tlje  (Cf pu'lfion  of  tlje  ®cljolar0 : 
Cijen  tljere  i0  a  Ciualification  of  tl)i0  Potnet  bp  particulac 
82?o?ti0  of  tlje  Statute,  fi  tamen,  &c.  Ije  fljall  fljeto  to  Ijim 
lji0  Crime,  ann  if  Ije  cannot  p?obabl|'  mafee  out  f)i0  3nno= 
cence,  tljen  Ije  map  tiep?ii3e  Ijini;  dum  tamen  ad  ejus,  &c. 
tljerc  fl)all  be  tlje  Confent  of  four  of  tlje  fciien  Senio? 
Scljolar0*  Cften  tlje  Statute  ffoe0  on  fartljer,  tljat  if  tl)c 
EeSo?  be  remo^en  bj>  tlje  O3ifljop'0  CommilTarp,  etiam  con- 
fcntientibus  four  Of  t\}t  fctjcu  Scuio?  JFelloU)0,  Ije  map  ap- 
peal to  tlje  'Bifijop, 

€&ere  10  anotljer  statute  tljat  fljeto0  fo?  teljat  Crimej5 
Ije  fljall  be  nep^ibeti,  tlje  ^etljoD  tljat  fljall  be  tafeen  ajyainft 
Ijim  lul)en  tljep  p^oceeD  to  Dep?ii)ation  -,  tbat  i0,  tuitljin 
fifteen  Dap0  after  tlje  ifas  committeti,  Ije  fljall,  bp  tlje  CoI= 
lege,  be  aomonifljeli  to  refign  •,  tljen  tijep  are  to  applp  to 
tlje  OiJifljop,  ann  if  Ije  be  conniaen,  tijc  13ifljop,  0?  Iji0  ^i= 
car  map  p^cceen  to  nep^ine  Ijim* 

€)ne  Colmcr,  a  Scljclar,  toa0  ejrpellen  tlje  College  fo? 
Jnccntinencp  -,  againff  tl)i0  Ct;pulfion  Ije  appeal0  to  tlje 
"^Sifljop;  tlje  Ooifljop  grant0  a  particular  Commimon  to  D?» 
Mailers  to  craminetlji0  Appeal-  Ije  goc0  into  tlje  College,  lji0 
P?oceening0  are  founn  in  tlje  Clernis,  Ije  reDerfe0  tlje  Sen- 
tence of  Crpulflon,  ann  reflo?e0  Coimer  to  lji0  ©cljolarfljip* 

after  tlji0,  tbe  OBifljop  appoint0  a  eifitation  to  be  Ijein 

in  tlje  Cljapel  of  tlje  College  tlje  1 6th  Dap  of  June  -,  ac= 

co?ninglp  tlje  niSifljop  come0,  tlje  Cljapel  Doo?0  are  fljut;  t&e 

EeSo?  aim  Scijolar^  luouin  not  open  tlje  Doo?,  but  p?o-- 
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teft  in  tU  Area  ngaitift  tlje  Oifitation ;  tijc  aifito?  CulIiS 
oHt  tf)e  Bamcis,  ano  fujearis  one  to  p?oltc  tljc  ^Summons. 
^ftet  tf)i,s  tljerc  10  anotijec  Oifitatioii  appointeti  in  tlje 
!|)aH  tlje  24th  of  July,  at  luljiclj  €inie  Ije  comc0,  anD  HiUers 
]^ioteftation0  againft  tlje  Oifitation  ate  matic  -,  but  (je  p?o= 
cceti0,  cail0  olict  tlje  Bamee,  ren;it!et0  tlje  9a  of  tljc  i6th 
of  June  i  anH  upon  feijeral  Cilat ninffS  to  appear,  D?,  Bury 
anr>  otljer  of  tlje  iFcllotoS  tefufen  to  fubmit  to  tl)c  cllifitation, 
anu  ate p^onouncen  Contumacious*  €l)c  115ifljop  fuft  uoiu- 
cH  D?*  Hern'0  piacc,  ant!  fufpentien  fiue  of  tljc  ©cnio?  JFeN 
loftjfi;  ann  luitlj  Confent  of  four  of  tlje  ^cnio?  unfufpentieD 
jrellotij0,  Dep^iueu  tlje  Keso?  D?,  Bury.  Cljat  Sentence 
of  Deprivation  lieino;  tljus  ffiticn,  tlje  College  pjoceen?  to 
a  neto  Cleaion,  anD  clcas  ^h  Painter,  luljo  joins  in  tlje 
leafe  to  tlje  Plaintiff;  upon  toljiclj  tljid  aaion  is  b^ougljt, 
Cbe  Clucftion  is,  OLHjctljer  tljis  Sentence  againft  Dj* 

Bury  maUe  ti^e  Ec80?fljip  of  Exeter  College  UoiO  aS  tO  IjiUl, 

ano  fo  confequentlp  giiics  tljc  Citle  to  tlje  leffo?  of  tlje 
Plaintiff  f 

9^^  "Bjotljcrs  Ijabc  ijilien  tljeir  ©pinions,  tijat  tljis  Sen- 
tence is  i3oin ;  tljat  D,\  Bury  continucs  IReao?,  anO  tljat 
3!uQD;ment  ougljt  to  be  giben  fo?  tlje  2Defennant»  31  niul! 
craije  JLeabe  to  Differ  ftom  tljem ;  fo?  %  am  of  opinion 
upon  tljis  Oertiia,  JutJgment  ougbt  to  be  Q\\}m  fo?  tlje 
paintiffj  anti  tljat  tljis  Dep?ibation  bp  tlje  filifito?  is  a 
gooU  Deprivation  to  VoiO  tlje  Eeao?p» 
Cfje  £lueitions  tljat  31  mafee  in  tljis  Cafe  are  but  ttuo* 
Clje  fitff,  Klljctljcr  0?  no,  bp  tl)e  Conf!itution  of  tljis 

College,  the  Bifliop  of  Cf eter  had  Power  in  the  Cafe  to  give 
a  Sentence? 

Clje  feconn  is,  ©uppofino;  6c  Ijan  fuclj  a  potuer,  toljC' 
tljer  tljc  JuHitc  of  tljis  Sentence  is  e.raminable  in  tljis 
Court  upon  tljis  ^aion  f 

3,  am  of  SDpinion  tljat  tlje  'Bifljop  Ijau  potncr,  bp  tlje 
Conftitution  of  tlje  College,  to  give  a  Sentence  -,  ann  6a- 
Vino:  tljat  potuer,  tlje  luftice  tljereof  is  not  et;aminable  in 
a  Court  of  laU),  upon  anp  3aion  concerning  tlje  OBifljop's 
PoUier*  Cbere  IjaVe  been  feberal  Cbinus  fai9  Uiljiclj  31 
ftJOulD  tafee  fome  l^otice  of:  9nti  tl)C  firft  Cljinn;  is,  oaijat  skin. 477- 
Cime  ije  Ijatlj  bP  tbe  Conftitution  of  tlje  College  to  mal^e 
6iS  Oifitation*  "9nti  31  Bo  agree  Ije  can  mal^e  bis  Oifitation 
but  once  in  five  ^ears,  unlcfs  Ije  be  callen  bp  tlje  Eequert  of 
tlje  College  -,  anu  if  ije  comes  uncallen  toitbin  tlje  five 
^ears,  bis  Oifitation  toill  be  Voin.  OSut  3  bolD  tbe  Oifi= 
tation  t&e  24tf)  of  July  a  gooti  Oifitation,  anU  confequentip 

tljc 
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tlje  Sentence  Qimx  upon  it  i$  goon*  Cluo  Cliinij^  are 
fain  asainft  ft;  ficft  a  €lucftion  iss  mane,  toljetljec  D?» 
Maftcrs  comiiiff  in  March  to  eicamine  Colmer'0  appeal  upon 
tlje  21ifitO|'!3  Commimon  luecc  not  a  ^lifitation  ♦^  :j  tfjinh 
tijere  ijs  no  Colour  tljat  it  fljouID  be  a  CJtfitation,  faecaufe 
it  Uja<3  a  Commiflion  upon  a  particular  Complaint,  anti  not 
a  {j^neral  Cljing*  Colmer  complainis  i)c  tuns  efpcUcD 
iDitijout  jult  Caufe,  anti  feeits  to  ti)e  eJifito?  fo?  Ecu^cfs ; 
ann  tlje  Qlifito?  fcnns  W  CommilTarp  to  e;tamine  tljisi  par= 
titular  i^atter :  CJjo'  a  2Iifito?  be  reftraineo  by  tlje  Con= 
ffitutiong  of  ti)e  College  from  uifitino:  ex  officio  but  once 
ill  filie  ^ear0,  pet  ais  filifito?  Ije  \m  a  (tanning  coni^ant  ^u- 
tlmitp  at  an  Cimeis,  to  ijcar  Complaintis  ann  reO^efs 
»S?ieb'ance6  of  tijc  particular  ^©emberg*    Litt.  Sea.  135. 

%o  ijeiu  in  Appleford's  Cafe,  toiio  tnag  erpellen  upon  tije 
lifee  Occafion ;  \)t  appealed  to  tbe  Xiibop  of  Winton,  lofto 
iDas  aiifito?,  anu  Ije  confirmen  tfje  Crpulfion  upon  tbe  ap- 
peal; fo|  it  i0  a  fianting  conltant  Jurisbiaion  tbat  tlje  Oi- 
fito?  ijatb*  filifiting  is  one  aa,  in  tuijicb  be  is  limiteb  as 
to  Cime,  but  Rearing  ^peais  anU  Ecti?efljng  (S?iebances 
are  biis  p?oper  C)iRce  ano  caiojfe* 

3t  is  tbe  Cafe  of  all  tbe  IBilbopS  in  England,  tljep  can 
ijifit  bp  LatiJ  but  once  in  tb?ee  gears ;  but  tljeir  Courts  arc 
open  altoaps  to  bear  Complaints,  ano  betermine  appeals : 
%o  tbat  ijere,  tbo'  tlje  "Bifljop  can  bifit  but  once  in  fibe  ^ears, 
unlefs  callen ;  pet  Ije  Ijas  a  Potoer  to  bear  anp  Difference 
bettueen  tbe  ^embers,  anb  reb?efs  anp  particular  3injurp 
at  anp  Cime. 

Cbe  nert  Cbing  is,  M\)ttl)tt  tubat  toas  bone  tbe  2  6tb 
of  June  tuas  a  aiifitation ;  tbere  ifi  no  Ciueffion  but  \)t  in- 
tcnbeb  to  bifit  tben,  anb  came  tbere  to  p?oceeb  tberein,  but 
tbep  tooulb  not  let  bim  come  into  tU  Cbapel,  tobere  be  bab 
appointeb  it  to  be  belb*  3t  is  ftrange  tben  to  conffrue  W 
coming  tbere  to  be  a  difitation*  3t  appears  be  bin  not 
anp  9s,  but  calleb  ober  tbe  Bames ;  anb  Eeafon  be  (boulb, 
to  fee  tobo  it  teas  tbat  binbereb  bim  from  bifiting  f 

OBut  tben  tbep  fap,  tbat  after  tbis,  be  mabe  an  9a  -,  be 
abminiflreb  an  SDatb  at  tbat  Cime,  but  toben  be  came  in 
July  be  mabe  an  aa  of  it;  tberefo?e  (faps  mp  iJ^otber) 
tbis  is  a  €acfeing  tbe  aiOtation  in  June  to  tbat  of  Julyj 
anb  tben  tbe  ©ilitation  continueb  mucb  longer  tban  it  can 
continue  bp  tbe  Statutes  of  tbe  College ;  fo?  it  i$  tberebp 
to  ceafe  in  tb?ee  Daps* 

3i  mafee  a  quite  otber  Conttruaion  of  it;  tnben  be  tnas 

Siubeteb  in  June,  anb  mafees  an  aa  of  tljis  at  i}i$  aiifitati= 
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on  in  July,  tijat  teas  onlp  in  otott  fo?  Ijie  callinij  tl)tm  ta 
account  to?  tijcir  Contumacy  as  a  jfault,  ann  to  biing  tl]cm 
in  iUDftiueut  at  W  Gifitatiou;  it  is  no  imic  tfinii  uMiins 
an  atfioat^it  of  tijc  Service  of  ijio  Citation* 

2,V;  OSiit  ncU)  Ijc  ijatij  appointcQ  anotijci*  Gifttation  to  be 
\)m'il\  tljc  ^aUi  iDljat,  coti)  tljat  altrttijeCaicf  Batijintp 
at  all :  It  teas  before  no  aifttation  tlj?ougij  tijeit  Ob- 
(tniaioni  anD  tijat  toas  one  Cljing  Ijc  tuouio  CiiII  tijcm  to 
account  lo?:  Sub  it  iuoulQ  be  a  (itauffc  Coufrrugion,  tijat 
iDfjcn  ijc  bcfiffncb  Jjis  aifitation  in  t(je  CJjapci,  but  Uias 
ijintJcrcn  bp  tljcic  93cans,  tljat  Jmpctiimcnt  fijoulD  amoiuit 
to  a  CUfituttoUi  ann  it  luculD  be  a  ftranse  efcape  fo?  tijcm, 
if  tljcp  iljoulo,  bp  tijeit  fo^mci*  Contumacp,  get  off  fcom  be^ 
inn;  ^ubjea  to  a  true  Gifitation* 

Ctje  ne.tt  Cljinn;  to  be  confiticreti  id,  toljat  atifetlj  upon 
tlje  Ccnfii'uaion  of  tije  'Statute  dc  privationc;  luljetljci: 
tljece  is  a  i^cccfiitp  tijat  tljerc  Ojouin  be  a  Confent  of  tijc 
four  ©enio?  JftllciuS  to  tljc  Depniiatiou  of  tJjc  Seaoi,*"  fo2, 
if  tljerc  luao  fuel)  a  jl^eccmtD,  J  muft  agree  tOis  Sentence 
ijati  been  a  0ullitp.  "But  as  tljis  Statute  is  franieb,  3! 
conceibc  it  is  not  necelfarp  -,  but  tljat  tlje  'BiOjop  Ijas  a 
Potoer  to  tsepjibe  Ijim,  tboufjO  tljep  concur  not>  jfirff,  bi> 
tlje  S)tatutes,  tlje  'Bifljop  of  Exon  fo?  tlje  ^iint  being  is 
mane  tlje  £)?ninarp  Oifito?;  ann  31  taUe  it  to  be  clear,  tIjat 
luljere  anp  one  is  Gifitoi  of  a  (Eollege,  Ije  Ijas  full  ann 
ample  Poiuec  to  nep?ibe  ann  amoijc  anp  83ember  of  tljc 

College  quatenus  GifltO?* 

Seconolp,  Cljcre  is  an  erp?efs  Potuer  giben  to  tijc 
15ifl30p  to  p?oceen  to  tljc  Dep?ibatiou  of  tljc  EeSo?,  o?  t!jc 
ejpulfion  of  a  £  ctjolar,  ann  tljis  in  Ijis  aifitation.  OSut, 
Clju-nip,  Co  confincr  tljefe  qualifying  aLlo^ns,  tuljctljer  tlje 
'Bifijop's' Poluer  as  to  tlje  EeSo?  be  rcfirainen  to  be  Uiitlj 
tlje  Confent  of  tljc  four  Seuio?  jFclloius  -,  tije  Mom  are 

ii  tamen,  &c.  ann  3]  lUOUin  ObfcrbC,  it  is  deprivatio  as  to  tlje 

laefto?,  ann  expuliio  as  to  a  ©cijolar*    ann  tljo'  3  agree 


bccaufe  tlje  mota  tljcre  ufen,  expuU5o,  notb  only  relate  to 
tije  Eemobal  of  a  edjolar  all  along :  Cum  it  is  impofiible 
it  fljouin  relate  to  tlje  lleSo?;  fo?.  tfjen  !je  num  confent  to 
ijiS  olun  Dep^iuation,  fo?  Ijis  particular  Confent  is  re= 
quiren  ann  mentionen*  3n  tljis  i^lace  tlje  Confent  of  tij?ec 
of  tlje  four  %tnm  iffHobJd  i^  not  to  no,  luitljout  tljcre  be 
tlje  Confent  of  tlje  Eego?* 
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015ut  tljen  tljc  fubfcquent  Sllo?tJ!3  are,  Cljat  if  t&e  Ecao? 
be  t)cp?ii3En  bptfteOBifljop'sCommiirarp,  altljoufffj  four  of  tijc 
©cnio2  JfEnoiu0  00  confent,  Ije  maj)  appeal  to  tlje  TDifljop. 
Oi5ut  ^l)ut  arc  tljere  any  OLIo?U!S  tljat  ali^itige  tIjc  'Bifljop'si 
jotrnt  Powt  f   CDe  CommilTarp'ss  Poluer  fcems  to  be  a-- 

b?l5D;eti  l3P   tljefe  ©H0?5d,  To  have  their  Confent;    anH  pet 

tljat  ij6  but  bp  implication  neitljer ;  but  tije  <gtatute  ljat& 
appoiutcn  no  Qualification  of  tlje  'Bifljop'is  Potner  i  l^ere 
arc  crp?cf0  ffiIlo?tis  tJjat  Ije  map  pjocecn  to  tlje  Dep^iuation 
of  tlje  EcSo?,  not  onlp  bp  tlje  general  mot^$  of  mafeing 
Ijim  21ifito?,  but  bp  particular  Ulo^^G  in  tljc  tierp  ©tatute* 

Jt  is  objeefen,  Cljat  it  10  uerp  unreafonable  to  imagine 
tlje  jFounaer  fljoulti  giDe  a  greater  3utljo?itp  to  tijc  Oifito? 
ouer  tlje  Eeffo?  tljan  tlje  Scljolaris* 

€ljc  €lueftion  i0  not  luljat  is  reafonable  fo|  tlje  ifountiec 
to  Ho,  but  toljat  Ije  Ijas  5one,  upon  perufal  of  tlje  Statutes  f 
•Suppofc  Ije  giues  tlje  "Bifljop  fuclj  an  abfolutc  3utljo?itp,  it 
10  not  in  our  poUier  to  controul  it  fo?  tl)e  imagincti  2Jnrea-- 
fonablenefS;  fo?  Ije  Ijau  fuclj  an  autljo?itp  ann  3ntereft  Ijim- 
felf  in  iu&at  tuas  of  Ijis  otcn  Creation,  tljat  Ije  migljt  inUeft 
Ijim  toitlj  anp  Potuer  ouer  it  tljat  Ije  m&  pleafco  to  gitje  Ijirn* 

ano  it  i0  to  be  fuppofeu,  if  Ije  Ijatlj  Oone  fo,  Ije  l^ati  Come 
Eeafon  fo?  Hoing  it  j  tljo'  if  Ije  Ijan  not,  it  is  not  material: 
li)iS  eilill  is  Ijis  Eeafon  in  tifpofing  ann  o^nering  Ijis  otun ; 
it  is  not  in  our  polner  to  tafee  atoap  tljis  autljc?itp  from 
Ijim,  becaufe  toe  tljinfe  it  unreafonable, 

Cljen  confioerj  t&e  EeSo?  ^as  a  'Benefit,  feljiclj  t&e 
-gcljolars  Ijaue  not;  fo?,  if  tfje  CommilTiirp  uifit  tDe  C0I-- 
Icge,  anu  tiep?ibe  Ijim,  tuitS  tie  Confent  of  tlje  four  ©enio? 
fellotus,  Ije  map  l)ai3e  an  appeal  to  tlje  'Bifljop ;  but  tlje 
©cljolars  can  Ijaije  no  fuclj  appeal :  ann  it  map  be,  tlje 
ifounner  tljougljt  fit  to  trult  tlje  Ecgo?  Uiitlj  tlje  oaifljop  a- 
lone,  as  fenotoing  Ije  toouin  tal$e  mo?e  Care  of  t6e  ^ean  of 
tlje  College,  tljan  Ije  iuouin  of  tlje  inferio?  5i9embers  of  it* 

3f  tlje  Xifijop  of  Exeter  be  h^  tlje  statute,  in  erp?ef0 
CKfo?ns,  mane  eiifito?  of  t&e  College  h^  tlje  jFounner,  ann 
fince  Ije  Ijas,  bp  e,rp?efs  ©tIo?ns,  giben  l)im  a  pouier  to  p?0' 
ceen  to  tlje  Dep?ibation  of  tlje  Eeao?,  ann  tljere  are  no 
2ieo?ns  to  lelfen  tljat  Potoer,  31  twoulO  fain  fenoin  5oU)  tne 
can  make  fuclj  a  Conftriiftion,  as  to  limit  tljis  poluer  to 
tlje  Confent  of  four  <genio?  JFellotus,  becaufe  it  is  fain,  f\t 
map  appeal  if  tlje  CommilTarp  no  it,  tljouglj  tljep  no  con-- 
fent* 

^0  tljat,  2\  tljinfe,  upon  tljefe  Statutes,  tljeXifljop  being 

mane  clifito?,  ann  fiaijing  autljo?itp  to  nep?ibc  Ijim,  toitbout 
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ftaUinn;  anp  Clualification  cf  tfjat  3utljo?itp,  ije  migot  p?a= 
cecD  to  Ocp?i\3C  \)im,  tin'tljout  tljc  Confcnt  of  t\)2  four  2>enio? 
iFelloios ;  tfjougi)  3  5o  agree,  if  tfjcir  Confcnt  fjan  bccit 
nccelTan',  tijc  ^itfpenfioii  Gctlj  not  mnl^e  tljeni  no  f  eIIoU'0 
Btirinn;  tf)C  <Siifpenfion*  %t  10  onip  an  3  mpeDiment  to  tijcm 
from  cnjomng  anp  OBenefit  from  tijcir  Office,  Init  it  makes 
no  SJacancp  of  ti)t  Cffice  j  fo?  if  a  CTQiniftcr  be  fufpcnticn, 
Uiirino;  tfje  Sufpcnfion  tlje  place  is  fuii  -,  anti  if  tlje  Eego? 
Ijan  been  fufpenocD,  tljc  Eeaojp  Ijan  been  full,  ann  (je  mig^t 
Ijanc  maintained  an  Mi^t.  Cljeu  if  a  fnfpenDeu  jFelJolu  re= 
mains  a  Jfelioto,  tfjen  if  it  mere  ncccflfari'  fo?  tljem  to  con= 
fent,  fuel)  j?e!!Qtu  is  impctoercD  to  confcnt  -,  but  31  tijinU  it 
tens  not  at  all  neceffarp. 

Clje  ne.ft  l^oint  is,  tuljetljet  tljc  'Bifljop,  fuppofino:  Ijini 
to  ijaije  Slut()0?itj>to  tiep|i\)e,  ann  Ije  tsotij  bv  ®entencenep?itie, 
tijc  Jullice  of  tijis  Sentence  be  ecaminable  in  anp  of  tlje 

Courts  inWeftminfter-Hall?  ^fjat  iS, 

jFirft,  (ISIbctljer  tlje  €>uf!iciencp  cf  tije  "Sentence,  as  to  tlje 
Caufe,  be  ei;aminable  in  tlje  Common  lato  Courts  f  ^nO, 

©eccnnip,  (Teiljetfjcr  tljc  QTrutij  of  tf)at  Caufe,  fuppofe  it 
be  fnfficient  to  jjtcunn  tlje  Sentence,  if  true,  can  be  inqtu^ 
rcU  into  Ijere  f 

^nti  31  tbinlt  tljc  ^ufficirncp  of  tlje  Sentence  is  netjer  to 
be  calleti  in  ffiueffion,  no?  anp  €nquirp  to  be  maoe  bere  in^ 
to  tije  KeafonS  of  tbe  €»ep?'ibation>  3f  tlje  Sentence  be 
gitien  bv  tbe  proper  cllifito?,  created  fo  bj)  tlje  jTountier,  o? 
bp  tlje  iaiw,  m\  fljaU  netier  enquire  into  tlje  Galioitp,  oj 
(Sjounn  of  tlje'Sentence,  ClnB  tljis  U)tU  appear,  if  tue  con- 
fitter  tlje  Eeafon  of  a  eilifsto?,  Ijoiu  Ije  comep  to  be  fuppoK^n 
h^  autljo]itp  in  tljat  Office.    Cljere  are  in  lato  ttoo  %om 

of  Corporations  aggregate  of  many  ;   fuclj  aS  are  fO?  pUbllCk 

©obernment,  auD^fudj  as  ore  fo?  p?ibate  Cljaritp.  Cljofe 
fo?  public^  (Scbernment  of  a  Eolon,  Citp,  (^pflerp,  0?  tbe 
lil^e,  beinn;  fo?  publick  ^JObantaae,  are  to  be  gouerneo  ac* 
co?l3ing;  to  tlje  Latus  cf  tljc  LanbS,  not  fuppojtablc  bp  anp 
p?it!atc  Statutes  0?  Conftitutions,  but  fubjeft  to  tljc  latus 
of  England,  anu  to  be  regulaten  anD  refo?met!  h^  tlje  3ui!ice 
of  Wertminfier-Hali.  ©f  tljcfc  tljcrc  is  no  particular  p?i= 
bate  ifountser,  ant?  ccnfcquentlp  no  particular  p?ibatc  (Ili-- 
f!to?s ;  tijcre  are  no  Ji)atrons  of  tljcfe,  tljrp  onlp  fubfift  bp 
aittue  of  tlje  !l\ins'6  letters  Patent,  anQ  are  fuppa?teD 
bp  tljc  $l9etljo5S  of  lam  ^  tljcrcfo?c  if  a  Co?pc?ation  be 
niaue  fo?  tlje  publick  (Souernment  of  a  Coten,  0?  €itp,  anD 
tljerc  is  no  p?oi)ifion  in  tlje  Cljarters  Ijolu  tlje  Succelliou 
fljall  continue,  tlje  Latu  fupplies  tlje  Defea  cf  tljat  Ccnfii- 

tution, 
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tution,  RUti  fapjs,  it  fljcH  be  bp  CIccion  of  $?9npo?,  aiDcr- 
nicn,  Common  Council,  anti  tljc  lifec*    i  Roll.  Abr.  513. 

15ut  p?iliate  nuD  particulat  Co^po?ationj3  fo?  Cljaciti', 
foiinHclJ  auO  cntiolucD  bp  p^iiinte  pcrfonc,  avc  fubjea  ta 
tlje  p^itiate  <JpoUei"nmcnt  of  tijofe  luljo  ciea  tljcui;  ann 
tljerefo^e  if  tijere  be  no  cLlifito?  appointcD  bp  tlje  jFounDcr, 
31  am  of  ©pinion  tfjat  tljc  laiu  notlj  appoint  tlje  JFounDec 
ann  iji0  l:)m'S  to  be  eiifito?0*  COe  jFounDet  ann  Im  5)cirsi 
are  l^atrons,  ann  not  to  be  ijuinen  bp  tije  Common  fmotoit 
latos  of  tlje  iningnom*  "iDUt  fudj  Corporations  are,  agj 
to  tljcir  otutt  Affairs,  to  be  p\3crnEn  bp  tlje  patticuUu 
laius  ann  Conftitutions  aJlignen  bp  tfje  iFounner*  2t  toasJ 
fain,  tlje  Common  Lato  notlj  not  appoint  a  Clifitation  at 
all;  3!  am  of  anotljcr  Opinion ^  tlje  Laui  notlj,  in  2Defca  of  a 
particular  Slppointment,  mafee  tljefounncrcaifitoi:  3if  Ije  iis 
filent  nuring  Ijis  oUju  Cime,  tfje  Eigljt  toil!  nefcenn  to  Ijiss 
Ipeirs*  Yelv.  6^.  ann  2  Cro.  do.  S)0  8  E.  3.  70.  ann 
8  Afl'.  29.  ^0  tljat  Ipntronap  ann  21ifitation  are  necelTarp 
Confcquentjji  one  upon  anotljcr*  JFo?  tljis  (Llifitato?ial 
potDcr  mag  not  intronucen  h^  anp  Canong  0?  Conftitu- 
tionsi  Cccl^fiaftical;  it  is  an  Appointment  of  iLaiO;  itarifes 
from  tlje  P?opertp  tuljiclj  tlje  JFounner  Ijan  in  tlje  lanns 
aflujnen  to  fuppo?t  tlje  Cljaritp ;  ann  as  Ije  is  tlje  Autljo? 
of  tlje  Cljaritp,  tlje  laiu  giues  Ijim  ann  Ijis  l|)eirs  a  Clifi-- 
tatorinl  JiJotucr,  tljat  is,  an  autijo?itp  to  infpea  tljeir  ac- 
tions, ann  regulate  tljeir  05cljai)iour,  as  Ije  pleafcilj> 

3fnneen,  tuljcre  tlje  poo?  are  not  inco?po?aten,  acco?ninff 
to  tljc  Cafe  in  10  Co.  tljere  is  no  21iritato?iaI  poiuer;  be-- 
caufc  tlje  3ntereft  of  tlje  Kcijenue  is  not  Deften  in  tljenu 
'But  Uiljere  tljep  are  inco?po?aten,  tljcre,  to  p?ti)ent  all  per= 
itcrtino;  of  tlje  Cljaritp,  tijere  is  bp  laiu  a  (Llifitatorial 
Potoer :  Ann  it  being  a  Creature  of  tlje  lounner's  otun, 
it  is  Eeafon  Ije  ann  Ijis  C^eirs  iljouin  Ijaue  tljat  PoUier, 
unlcfs  tljep  pieafe  to  neuoliie  it  elfetofjere* 

In  our  oin  Xoofes,  Dcp^iuen  h^  patron,  ann  Dep?ibcn 
bp  (Hifito?,  are  all  one*  JFo?  it  is  a  'Benefit  tljat  naturallp 
fprings  out  of  Foundation ,-  ann  it  is  in  Ijis  Poiuet  to  tranf= 
fer  it  to  anotljer> 

Cljere  is  no  manner  of  ^Difference  betiueen  a  College 
ann  an  Jpofpital,  ercept  onlp  in  Degree*  an  Dofpital  is 
fo?  tljofe  Uiljo  are  poo?,  ann  mean,  ann  ficUlp;  a  College 
is  fo?  anotljcr  ^o?t  of  innigent  perfons,  but  it  Ijas  ano- 
ther Intent,  to  ftunp  in,  ann  b?een  up  Perfons  tljat  Ija^e 
not  ot&etluife  iuljereuu'tlj  to  no  it*  Ann  if  in  an  ipofpital 
tlje  !a3after  ann  poo?  are  inco?po?aten,  it  is  a  College  lja= 
2  iJing 
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Ijinn;  a  Common  %m  to  na  lip,  altljouslj  it  Ijas  not  tfjc 
Bamc  of  a  CoHeirc,  becaufc  it  is  of  an  infcrio?  Degree ; 
anti  in  tijc  one  Cafe,  anQ  in  tfje  otfjet,  tljete  mult  be  a  (Hu 
fito?* 

a  Clifito?  beinn:  tfjen  of  BeccfUtp  createu  bv  lalu,  ass 
8  Ed.  3.  69,  70.  cbetp  l|)ofpital  is  liintabie^  loljat'isi  tf)C  dXU 
fito?  to  tio  ♦^  Jpe  i0  to  |u5o;e  acco^Ding  to  tfje  Statutes  anD 
J3,i\\t^  of  tlje  College  5  ije  map  ei:pel  5  ann  as  in  tljc  8  AiT. 

29,  30.  \)t  map  DCpjiUC.      3!f  ije   is  a   cHifitO?   as  ordinary, 

tljere  lictO  an  sappeal  ftom  Ijis  Dcpnbation ;  but  if  as  a  L^a-- 
tton,  tijen  tfjere  taas  none* 

Xut  pon'tl  fap,  tijis  ^an  batfj  no  Contt*  Jt  is  not 
matci'ial  Uiljetijci:  ije  fjatJj  a  Court  0?  no ;  all  tlje  ^attcE 
is,  t!)l)etbet  Ije  Ijntb  a  Juristiision;  if  fje  fjatlj  Conufance  of 
tije  ^attet  anti  Perfon,  ann  be  giues  a  Sientencc,  it  mud 
Ijatsc  fome  Cffcft  to  malte  a  Oacancp,  be  it  ncuer  fo  U)?ong* 
TBut  tljcrc  is  no  appcnl,  if  tlje  ifounncc  batlj  not  tljougljt 
fit  to  nirea  an  Clppr al  -,  tbnt  an  !3ppcal  lietb  in  tfjc  Common 
JLaU)  Courts,  is  certainly  not  fa»  Cljis  is  acco?t«ing  to 
tijc  ©ol3crnmcnt  fcttleo  bp  tljc  jFounlier  -,  if  Ije  Ijatlj  bireftcD 
all  to  be  unncv  tlje  abfoliste  pctoec  of  tlje  Ciifito?,  it  muft 
be  fo, 

i^t  is  a  lutige  not  onip  in  particular,  hv  tbc  jFounUer's 
appointment,  but  be  bas  a  general  3utijo?itp  bp  Laiu,  as 
CJihto?.  Kiiio  fijall  juBgc  bim^  ^ball  tue  fu'mmon  tbe 
InnW  of  tbc  Colleges  in  tljc  aniberfitp,  to  lunge  mbetbec 
ije  Ijas  Hone  Eigljt  02  JEillrong  f  Cbat  is  not  to  be  none  -,  it 
luouin  b?ing  great  ConfuHon  ann  ^iscbief  to  tbe  (Uni- 
ijerfitp* 

3t  is  plain  h^  all  tbe  autbo?itics  of  cur  'Bocfes,  ann  tbe 
miw  of  pleanin'g,  tbut  it  is  as  3  fap*  3f  a  Sentence  of 
S^epJibation  be  pleancn,  pou  necn  not  fljeio  tbe  Caufe :  3it 
IS  not  trabcrfable,  ebcn  in  a  Gifitation,  U)ben  it  is  bp  tbe 
filifitatc^ial  IPotcer,  Rafiali's  Ent.  foi.  i.  u  H.  7. 27.  ann 
7  Co.  Kenn's  Cnfc,  Supoofe  tbat  tbis  Reao^p  ban  been 
■a  fole  College,  ann  not  a  Corporation  aggregate,  ann  D?, 
Bury  ban  b^ougbt  an  aaije,  ann  tbis  Dcpjiuation  is  plean-- 
cn,  Ujouin  it  not  be  a  goon  piea,  to  fijein  tbat  tbe  caiato? 
j)an  pro  certis  cauiis,  &c.  ncpHben  bim  f  C£iitbout  nil  Ciucftion, 
ann  it  ban  not  bttii  trauerfable :  f  0?  cbcrp  Cbing  tbat  is 
trnberfable,  mufl  be  crp?eiren  in  Certaintp;  tbrn  if  not 
traijcrfable,  it  is  not  qucftionable,  It  is  (frange,  tbat 
pleaning  a  S)cntence  tuitbout  a  Caufe  fljouin  be  goon,  ann 
tbe  finning  a  Sentence  in  a  €>pecial  hernia,  fijcuin  not  be 
as  goon  aun  ccnclufiiic  to  tbe  partp* 

8  Y  ass 
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96  to  tije  99attcr  of  tfjcic  licino:  no  appeal  from  an  nrbi* 
trarj)  gtcntcncc;  it  is  true,  tljcCafc  is  tlje  Ijacner,  liecaufc 
tlje  l^autp  10  conciutieli  bp  one  JiiQffmciit,  but  it  notlj  not 
leffeu  tijc  GnliDitp  of  tijc  Sentence,  no?  Dotlj  it  anp  mnp 
piou  tljnt  pou  fl)all  fino  out  fome  UU^  to  ernmine  tfjiss 
^iittcf  nt  laiu  in  a  lutiicinl  P?occeliinn:> 

3!f  tfje  Conaitution  Ijati  been,  tfjat  if  tlje  Oifito?  notfj  tie-- 
pliU  tije  Keao?,  tljen  it  fljouIQ  be  in  ijis  Ipotuer  to  appeal 
to  tlje  ^itcbbifljop  of  Canterbury,  it  petljapG  l)uO  been  nio?c 
equitable*  OSut  in  tijat  Cafe,  if  tberc  ijaii  been  an  3ppen!, 
ano  tl)e€)entcnce  (jao  not  been  rcuetfen,  tijen  tljc  Deprivation 
Ijati  been  in  JFo?ce,  anH,  eUctp  one  luouiU  fap,  irrenieoiabie  in 
MP  Coui't  of  laiu»  ano  3  Do  not  ijnoiu  anp  autljojitp  of 
l.a\u  tijat  ^m\^£0  out  tlje  Sentence  to  be  tlje  iuea'^er,  be= 
caufe  Ijc  is  barreo  of  an  appcaf* 

3ln  tljat  Cafe  of  Cawdry,  a  Sentence  of  Dep?ibatioii 
\ms  0iben  ajyainft  Ijim,  anD  tljere  Uia^  no  appeal*  Clje 
Sentence  m$  founn,  but  no  Caufe  fljei«n,  ann  fo  tljc 
Caufe  nio  not  appeat;  j^et  it  iuass  Ijcin  tuell  enoufflj, 
tljoufflj  tljerc  toais  no  appeal* 

jtpoto  notlj  mp  TB^otljet  Eyre  Hiitiniyuif!)  tljio'  Cafe  from 
ours  ?  Ipe  faps  it  toas  bp  (Llirtue  of  tlje  ^cclefiamcal  laio : 
enijat,  is  it  tlje  Ccclefiaftical  ILatu,  tljat  a  ^an  tljall  be 
conctuDen  bp  one  ©entente  tuitljout  an  appeal  f  jOo,  it  mas 
becaufe  it  tuas  bp  tlje  High-Commiffion  Court,  tljat  ^an  3[urif= 
uiaion ;  anti  pet  tlje  Sentence  tuas  not  tlje  toeaker,  o?  mo?e 
trabecfable,  becaufe  tljere  mas  no  appeal*  f  ou  mill  agree, 
tljat  if  tljere  niri  lie  an  appeal  in  tlje  Cafe,  it  mas  not  e;c= 
aminable ;  31  moulD  fain  knom  tl)e  ^Difference*  3't  mas  bp 
tlje  Ccclefiaftical  Conftitution,  tljat  tljefe  CommiflionerjS 
ijaue  tljeir  pomer,  but  tljat  is  effablifljeD  bp  tbc  £am  of  tljc 
JLanti ;  ann  fo  i&  t&is  eiifitato?ial  Isomer :  Clje  one  neribes 
IjiS  autljo?itp  as  muclj  from  tlje  lam  as  tlje  otljer*  3If 
tben  in  one  Cafe  tlje  Sentence  be  conclufiUe,  mijp  not  in 
t^e  otljer  f 

3t  mas  fo  in  tlje  Cafe  of  Bird  ann  Smith,  mijere  a  ^aii 
mas  tiep?ibeD  fo?  not  confo^minij  to  tbe  Canons*  a  Cafe 
certainlp  berp  Ijatn,  fo?  all  tbe  Canons  arc  not  certainlp 
acco?t)inff  to  Ham,  no?  anp  of  tljem  obliijing  Ijere,  fartljec 
tljan  as  receiben  ann  allomen  Cime  out  of  ^^inn* 

as  to  tbe  Cafes  of  Covcny  ann  Baggs,  a  take  tljc  Cafe 
to  be  all  one  as  to  tljis  99atter ;  tljougl)  in  tmo  'Boohs, 
ann  tljere  beino:  an  Crro?  in  tlje  firft  Concoaion,  it  mas 
not  to  be  reaifien  aftermams*  ipe  mas  nep?iben  h^  tfte 
Oifito?,  not  as  ^?ninarp,  but  as  23ifito?i  tbe  iDueffian, 
2  mijctljec 
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tnljctOec  tljerc  coiilD  be  an  Appeal  fcam  tijc  Clifltofs  €)rn-- 
tcnce  to  tljc  lAing  f  it  iuag  IjelQ,  tfjcrc  coulD  be  noiie  to  t!jc 
arcljlvifijop,  bccatife  it  luas  not  Done  00  ©Jtn'narj),  but  as 
aifito?.    irafjat  tfjen**'  iubp  tljcre  is  t()i«5  Collcsion  bp  tijc 

KepO^tCt-,    Ex  hoc  fequitiir,  &c.      yTljat  10  CltCtl  in  Baggg 

Cafe,  ann  mad  tlje  <J5^ounii  of  tljc  0pinion  of  nip  lo^Q 
Coke.  anQ  be  tbere  quotes  tbe  TiooU  of  Ed.  3.  anb  8  AH". 
fo?  furb  a  Diffi'naion ;  but  tijcrc  is  no  fucb  l3ifFerence  I'ii 
tbe  "Booh,  Cbe  partp  is  conclubeD  in  tbe  one  Cafe,  as 
Ujeil  as  in  tbe  otber^  tberefo?e  tbete  i^  an  Cnb  of  tbat 
©pinion,  fo?  tbe  jfounbntion  is  quite  fallen*  ODefibes,  it 
is  reafonabic  to  fufpcft  tbat  Cafe  not  to  be  latu,  lobm 
tbat  is  imp^aaicablc  iubicb  it  is  b^ouijbt  to  p?obe.  €bE 
5)cao  of  a  CoHep  cannot  maintain  an  ailije  fo?  1)1(3  Office 
of  Deablbip ;  be  lic^tl)  not  fucb  an  Cffate  as  luid  maintain 
it.  Cbcrefo?c  to  gibe  fucb  nn  Jnffancc  as  in  Coveny's 
Cafe,  is  to  oberrfj^olu  tbe  dutbojitp  of  tbe  Cafe.  €bc 
l^eab  of  fucb  a  OSotip  batb  no  fole  ^cifin,  tbe  toboie  O^obv 
batb  an  Jnteceft  tbccein  -,  be  biis  not  a  Citle  to  a  Pcnnp 
of  tbe  Rebenucs  in  Ijis  oton  Eiijbt,  till  bv  Coiifrnt  tbrp  arc 
p?ibatclp  bibibeb  anb  biftributeb ;  anb  tben  too  it  is  not 
tbe  Eeao?'s  ^onty,  it  is  D|,  Bury's  #onep  after  2Dibi-- 
fion. 

:jn  Applcford's  Cafe  tbe  lifee  Argument  tuas  tirffeb  in 
iLo^b  Hale's  Cime  -,  anb  tben  it  bias  infifrcb  upon  tbat  Ijt 
miffbt  babe  an  Slfli?e.  Bo,  faps  nw  lo^b  Hale,  tbat  is 
impollible.  anb  31  rcmembec  Mttv  tuell,  Ijt  bio  bifalloiu  of 
tbat  ©pinion  of  mp  lo?b  Coke. 

:j  fenotn  no  Difference  between  tbis  Cafe  anb  tbat  of  a 

Mandamus.  3'n  tbat  Cafe  of  Appleford  tbcrC  luaS  a  Man- 
damus b?oun;bt,  to  reffo?e  bini  to  bis  Jfeilotunjip :  3ft  luas 
teturneb,  tbat  bp  tbe  €)tatutes  of  tbe  College,  fo?  v^is= 
bemcanour  tbep  bab  a  Pobjer  to  turn  bint  out  •  anb  tbat 
tbe  Ooifljop  of  Winchcfter  toas  Oifito?,  anb  tbat  l)t  Uias 
turncb  out  pro  crimine  cnormi,  auo  Ijab  appealeb  to  tbe 
ODifljop,  lubo  confirmeb  tbe  Crpulfion ;  anb  tbe  particular 
Caufc  tuas  not  returncb :  3  bias  of  Counfel  fo?  tbe  €ol^ 
lege,  anb  toe  omitten  tbe  Caufe  in  tbe  Eeturn  fo?  tbat 

3^eafon,  becaufe  indeed  it  was  not  fo  true  as  it  fliould   have 

been.  Jt  toas  lufifteb,  tbat  tueougbt  to  fijeuj  tbe  Caufe  in  tbe 
Eeturn,  to  b?inn;  it  toitbin  tbe  Statutes*  3^t  tuas  nn-- 
ftoereb,  bere  tuas  a  local  (Llifito?,  tubo  i)ti^  ijibcn  a  gien- 
tencc;  anb  be  it  rigbt,  0?  be  it  U3?onij,  tbe  #arti)  is  con- 
clubcb  bp  it  J  anb  pou  mutt  fubmit  to  fucb  latus  as  tbe 

jFounbet 
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f  oiinUct;  10  pIcafcD  to  put  upon  ^oiu  ^m  ^i,  Appleford 
tons  not  rcfto?cD, 

€l)is  is  an  erp^efs  i^lutljo^itp  to  ffuiOc  our  JuUgment  in 
tljis  €nfc,  Ipere  is  a  local  Bihoi  IjntO  ffibcn  a  Sentence, 
ijc  IjatO  teclarct!  tlje  EeSo?  to  be  nauallp  ncp^iHeU  of  Ijis 
pace*  O-Ujcn  fljall  toe  Unoto  toljcn  a  Dcp^iuation  is  ffooDf 
if  net  upon  a  Mandamus,  toljp  in  an  €jcgnient  t 

f  0?  tjjc  Mxt  point ;  3t  tiotlj  not  appear  tljere  tons  anp 
3infuftice  in  tlje  Sentence  -,  toljp  tljen  fljnll  toe  not  p?efumc 
It  to  l3e  juft  f  (iilie  are  to  giue"  a  Crccence  to  a  ^an  toljo 
erercifetlj  judicial  potocr,  if  Ije  feeep  toitljin  Ijis  JurisDiaioiu 
Clje  Hato  Ijatlj  Ecfpea  not  onlp  to  Courts  of  Eeco?t!,  ano 
jutiicial  l^?ocect!inss  tljere,  but  eben  to  all  otljer  P?ocee5-- 
inn;s,  toljcre  tlje  Perfon,  tfjat  gibes  Ijis  3iuBn;nient  o?  S)cn= 
tence,  Ijatlj  lutiicial  autljo^itp,  ann  pou  fljeto  no  jFault  in 
tlje  Sentence* 

3lt  feems  to  nie,  tljat  tljc  Caufe  of  Dep?ibation  ifi  a 
goon  Caufe,  it  being  fo?  Contumac])*  3if  tlje  Xifljop  Ijaa 
potoer  to  bifit  in  June,  as  3  tljinh  Ije  Ijab,  anb  toas  Ijin^ 
ri?cti  bp  tlje  ©Ijutting  tlje  Doo?s,  toljereupon  Ije  toent  a-- 
toaj)  toitljout  being  anp  Cljing,  anb  came  again  in  July, 
toljen  Ije  Ijclb  Ijis  21ifitation,  anb  tljep  carrieb  tljemfclbes 
contumaciouflp,  anb  refufeb  to  fubmit  to  Ijis  !3ut!jo?itj)j  tljis 

toas  contra  officii  lui  debitum.     ContUUiacp  touS  IjClb  a  gOOb 

daufe  of  2Dep?ibation  in  Bird  anb  Smith's  Cafe,  anb  in 
tlje  Cafe  of  Allen  anb  Nafh.  "iS^ljouglj  tljis  is  not  one  of 
tlje  Cafes  mentioneb  in  tlje  <gtatute  of  Dep?ibation,  pet 
toljen  tlje  015ifljOp  comes  to  mafee  a  Oifitation,  anb  tlje 
^embers  refufe  to  fubmit,  it  is  certainlp  contrary  to 
tljeir  3:)utp*  anb  3i  bo  not  tljinU  tbeir  Cntring  a  p^otefia- 
tion  againft  tlje  dlifitntion  toas  anp  affront,  tljat  toas  fure- 
Ip  berp  latoful  -,  but  tljeir  Curning  tljeit  T^acl^s  upon  tlje 
aifito?,  not  appearing  upon  Summons,  anb  Eefufing  to 
be  eramineb,  toas  an  Cffcnce,  anb  contrary  to  tlje  ®ta-- 
tutes :  IFo?  be  is  to  enquire  into  tlje  @tate  of  tlje  College ; 
anb  if  Ijc  comes  to  niafee  fuclj  Slnquifition,  anb  tlje  ^tnx\ 
anb  ^embers  run  atoap,  o?  toill  not  appear  to  be  cra= 
mineb  -,  1  Itnoto  not  tobat  can  be  a  goob  Caufe  of  'DmU 
Dation,  if  tbat  be  notf 

as  to  tbat  statute  tobiclj  refers  to  tbe  Caufes  fo? 
tobicb  tbe  Eeao?  Iboulo  be  bep?ibeb,  it  botb  not  refer  to  a 

Deprivation  in  Time  of  Visitation  ^  bUt  fbCbJetb  in  tobat  ^Htl' 

ner  tbe  College  fljall  p?oceeb  to  get  tbe  EeRo?,  if  guiltp  of 

fucb  ©ffences,  remobeb :  ^\iz^  map  complain  at  anp  Cimc 

to  tbe  aifito?,  toben  be  is  not  in  W  Olifuation  j  anb  tbep 

2  map 
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map  article  aijainft  Jjiui  before  tije  iiifito?,  out  of  i)i0  ^IiQ- 
tatiou:  oeiit  iBijcn  !jc  coujcs  to  execute  W  ClifJtato^fal 
l^oluer,  in  tl)t  nuinqucnniai  ^ifitation,  ije  10  to  cmiuite 
into  all  tlje  affairiS  of  tljc  College ;  ann  Ije  is  not  to  p?o-- 
ceen  in  tljnt  CoTc  upon  tijc  information  of  tljc  irellotDS, 
but  map  p^cceeD  fo^n  to  Drp|ii3ution,  mijeve  cijct  Ijc  fceti) 
Caufe.  ^ 

Contumacy,  %  tcM  it,  is  a  Caufe  of  ifo^feituce  of  W 
©ffice :  l)t  is  ftilMcS  to  t(]e  poluer  of  tlje  Clifito?  bp  tlje 
S)tatutes ;  ant  if  Ijc  ijocs  about  to  ebanc,  0?  contimiaci= 
ouflp  rcfttfctlj  to  fubmit  to  Ijis  autljojitp,  it  is  an  ©ffcnce 
againft  tljc  Dutp  of  Ijis  place,  anti  a  gooo  Caufe  of  De- 
p^ibation*    So  tljat  21  fo  Ijoin  in  tljis  Cafe, 

jficft,  Cljat  tlje  OBifljop  of  Exeter  ijatlj  n  aifitatojial 
PotoCL*  to  tiep?ibc  tlje  EeSo?,  toitljout  tlje  Confcnt  of  tlje 
@enio?  jfellotus. 

<S!CCont!lp,  Cljat  tlje  3!uftice  of  Ijis  "Sentence  i$  not  to  be 
examineti  into  Ijete,    ants 

Cljictilp,  3i  it  UJcre,  anH  tljc  Caufe  neceffnrp  to  be  fljeUin, 
3(  tljinU  Contimiacp  is  a  bcrp  poti  Caufe  of  Dep?iuation, 

31  am  far  fcom  lapino;  an  intolerable  it'ol^e  upon  anp  one's 
jOecli ;  but  if  tlje  fDcnti  auD  ^^embcrs  of  a  College  toill  re- 
ceitic  a  Cljaritp,  tuitlj  a  f  ofee  tieU  to  it  bv  tlje  IFountier, 
tijei'  muft  bear  it;  3t  cannot  febcr  tlje  Cljaritp  from  tl)c 
fok;  if  tljep  toill  Ijatje  tljc  one,  tljep  mult  fubmit  totbc 
otljcr* 

ann  fo  mp  Opinion  is,  Jutigmcnt  ougljt  to  be  giben  fo? 
tlje  Plaintiff;  but  mp  a3?atljcrs  are  all  of  anotljer  iDpinion, 
ann  31  fubmit  to  it;  tijc  SDefcnnant  mull  IjabeSungment. 

Cljis  Judgment  toajs  after  rcberfco  in  tlje  pouk  of 
peers* 
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Davies  verfus  Speed.     Hill.  3 .  Mich.  4  W.  &c  Mo 


(r.)  A      5)U0bann  tua0  feifcti  of  tavM  in  3Ri0i)t  cf  Ijfjs 

Skin.  35,,       /^     e(L!ifC;  tfjrp  join  in  a  IFine,  aiiD  Ueclace  tl)t  ©leg 
3J*-  /~\    to  tfje  !i)eir0  of  tijc  0505?  of  tf)c  0u0ijnnti,  lie- 

gotten  on  tlje  OSoDp  of  tlje  WAic ;  nnH  fo?  lunnt 
cf  fuel)  3!frup,  to  tlje  liffljt  jycii-js  of  tlje  I^usjJjnnti*  tlljci? 
ijaD  3irue  a  Son,  tuOo  Uicn  in  t&e  life-time  of  tlje  pAS^ 
&anD  anti  2£life,  ttJiti)out  Slfue^  tfjen  fije  Dieo,  ann  after-- 
tuatD0  {jcf  Il?U!3l)ant),  iDitljout  anp  Wuc ;  anti  {jete  in  Ciea-- 
ment,  if  tlje  leffoi  cf  tlje  plaintiff,  tuljo  ms  rityljt  l^eic 
of  tl)C  |)uolianti,  0?  tlje  ST^efentiant,  t5jrit  i«n0  Ipm  to  tlje 
CSKife,  fljouin  IjsDe  tlje  JLanD,  toag  tljc  0>iicfiion  ^ 

Holt  €♦  3!*  &  Cur':  ipere  can  be  no  ^ftate  fo?  life  to 

tlje  J])U0banii  bp  Implication,  becatsfe  tlje  Cffate  10  tlje 

efi:iife'0,  to  UJljicl)  Ije  i0  a  stranger.    anU  tljcrrfo^c  tl)is 

limitation  to  tljc  afe  of  tlje  ^eiris  of  tljc  16oni>  of  tlje  p\$' 

banti,  &c.  10  merelp  uoiti ;  fo?  tafeinu  It  as  a  EemainDer, 

tljere  10  no  p?eceDent  €fiate  of  IFreeljoin  to  fuppo?t  it;  auD 

I  Rep.  155,  if  j>ou  talie  it  ao  a  fp^ingino;  ^fe,  tljen  it  is  a  fpjinging  cr* 

'3°-  ecuto?j»  dlfe,  to  arife  aftet  a  tpino;  Untljout  Ilfuc;  lu&iclj 

t  croistr.'   t^e  lain  toill  not  alloto  0?  erpca  -,  fo  tljnt  it  10  eitljer  ma^ 

1  And.  32S.  t)oiDj  aim  pet  muft  be  one  of  tljem*    3if  a  ^an  coijenant 

I'l^'iV'  to  (tann  feifetJ  to  tlje  afe  cf  J.  s.  anU  W  i^n'ts,  aftec  tlje 

4  Leon  293.  Deatlj  of  J.  D.    ^ttt  Ije  continues  feifen  in  lee,  anD  no 

^f?"- 549-    cilate  is  alteteH  tiurino:  tljc  life  of  J.  D.  anti  if  tlje  Couc* 

,„         '  nanto?  nies,  tljis  fljall  ncfccnti  to  Ijis  Ipeir:  Cljouglj  if  Ije 

covenants  to  fianti  feifeU  to  tlje  SIfe  cf  tljc  Jpeirs  ^ales  of 

|)is  'Bclip,  bccaufe  no  Defccnt  map  be  to  tlje  J^cit  after  Ijis 

Dcatlj,  tljc  lato  raifcs  an  Cffatc  to  Ijim  lip  3]mplication, 

anti  be  tiotb  not  remain  fcifeti  in  jFce  nuiinu  tljc  life,  but 

bis  Cffate  is  immcDiatelp  put  into  an  €ftatc  CaiU    22 ut 

in  tbe  Cafe  at  OSar,  tbere  is  an  ej:p?cfs  limitation  to  tbe 

Partp;  tbcrefo?e  tljere  fljall  be  no  2.Xfe  bp  S^mplicatfon,  nn& 

fo  tbe  aife  to  tlje  Ipeirs  Scales  of  tbcOSoop  is  boio^  ann 

as  tbe  firft  G;fe  is  boio,  fo  is  tbe  feconD  alfo :  f  0?  tbauffb 

a  99an  map  limit  a  future  Clk  upon  a  €ontinn:cnt  after  a 

Deatb  toitbout  JlTue,  toitbin  tbe  Compafs  of  a  life ;  pet 

fucb  future  €lfe  to  taUe  Cffea  after  a  Deatb  toitbout 

I  3ifrue 
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Milt  gcncraJlp,  is  fa  remote  a  poffibilitp,  tljat  tijc  lam 
tDilI  not  ntmi(t  of  it*  3f  in  tlji0  Cafe,  it  lya^  been  to  tOc 
IpnjsbanD,  anti  tl)e  Jpeitg  ^ales  of  ijis  ISoii)',  EcmninUri: 
to  tfje  tiffljt  5)eir0  of  t^e  »:)U!G!bnntJ,  it  Oati  been  unriueftion^ 
abip  uooti :  anti  a  feoffment  to  tlje  C3fe  of  nnotbce  anti  ijis 
JJ)eir0,  to  commence  font  ^eacs  from  tfjence,  igi  gooD  no  n 
fp^inginu  C3fc,  ano  tlje  tuijoic  Cfiate  remains  in  tJje  fecf' 
fo?  in  tlje  mean  €ime ;  fo  it  igs  if  it  mere  to  commence  after 
tlje  IDeatD  of  anotfjcr  loitfjont  Jlfue,  if  i)z  Hie  luitfjin  tujcn= 
tp  feats. 

anO  Holt  €♦  3!»  fain,  Jf  a  jfeoffment  in  fee  ie  maue  to  ^^"^^^ 
tlje  CJfe  of  A.  ann  tlje  rpeirs  of  Ijis  %ohv  begotten,  tye  Ec= 
maintiet  in  Jfec  to  t&e  uqU  l|>eiriS  of  T.  s.  uiljo  is  tijen 
liuiniy,  in  fuclj  Cafe  tlje  Jfee=fjmple  is  not  in  tlje  feoffee  -, 
but  tDe  afe  of  tlje  fee  fljnl!  refult  to  tlje  f  eoffo?,  anD  remain 
in  Ijim  until  tlje  Contingency,  viz.  tljc  Deatij  of  T.  s.  njali 
Ijappen* 

^ntigmcnt  mas  giijcn  in  tijis  Cafe  fo?  tfje  Defentsant* 

Tipping  ^erfus  Cofins.     Hill.  6  W.  j. 

EDward  Cofins,  fcifcti  of  Lanus  in  fee,  matvCS  a  Settle-     (2.) 
ment  bj»  Deen  anti  fine,  to  tbe  (Life  of  Ijimfclf  anD  Ijis  ^'"^-  s'*- 
^eirs,  until  a  ^'^arriagc  fljouin  take  €ffcS,  anD  tljen  to  tlje  *''' 
CJfe  of  Ijis  2£iife  tmrinff  Ijer  life,  a  no  tljen  to  tlje  Clk  of 
tlje  Conufees  anu  tljeir  l^eirs^  Huring  tlje  life  of  E.  Cofms 
in  Cruft,  to  p^efetue  tlje  Contingent  Kemaintiers,  ann  t\m 
tljcp  fljoulu  permit  Ijfm  to  tal^e  tlje  profits  -,  tljen  to  tfje  (Life 
of  tlje  firff,  feconti,  t^irti,  anD  ciirrp  otljer  ^on  (bp  tijat 
saiifc)  in  €ail,  tljen  to  tlje  cHfe  of  tlje  J^eirs  $^ales  of  Ijis 
"BoBj),  Eemaintser  to  tlje  Deirs  of  Ijis  TSoUp,  Eemaintsec 
to  Ijiin  anti  Ijis  Deirs  fo?  eijer.    'i5:ije  C39arriage  took  ef= 
feS,  E.  Cofins  Ijatlj  no  3;irue  $pale  bj)  tljat  Ocnter,  but  onlp 
one  Daugljter,  niarrieD  to  Tipping,  ano  tljep  IjatJ  JlTue  Lu- 
cretia Tipping,  tlje  lelfo?  Of  tlje  plaintiff;  but  aftcriuarDS 
6e  Ijat!  anotljcr  Daugljtet  bp  anotljer  Clenter,  anti  tljen  ie-- 
iies  a  fine  tuitlj  22Iarranti)  ;  but  it  toas  agreeti  tljc  ©nar= 
tantp  Ijan  no  Cffea  in  tijis  Cafe,  bp  Ecafon  of  Jnfancp, 
&c.  anu  tljat  tlje  Cflate  palTcti  bp  tlje  fine  loas  tsefcatcti  bp 
Cntrp*    9nti  tlje  onlpS^ueffion  loas,  ££!ljctljer  Heirs  of  his 
Body  be  mo}i^s  of  limitation,  o|  Purcljafe  f  9nti  it  teas 
ati)utjgcti  tcitljout  DifRcultp,  tfjat  tlje  Ipcirs  of  tlje  OSoop 
tafee  bp  purcljafe,  anti  tljerefo^c  not  barreti  h^  tlje  fine-, 
foi  fjere  no  (Ufe  can  refult  to  E.  Cofins,  becaufe  it  is  e,rp?ef= 
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Ip  limitct!  to  tlje  Conufeesi  anH  tljeic  il)cirjs,  turinn;  Iji^ 
life,  in  luljicij  EefpeS  it  tiffccis  ftcm  tijc  <ai;afe  of  Fenwuk 

anO  Milford,  Inft.  22.  b.  anU  Pybus  ailD  Mitford,  i  Mod.  159, 

bccaufe  in  tljofc  Cafeg  tIjc  pnrtp  Ijan  not  limitcn  tfjc  Clfe 
out  of  \)im  Uuiino:  Ijis  oum  life,  ag  Ijete  Ije  Ijatlj  Done  in 
erp?cf6  ^etnip:  ano  it  is  too  tcmote  to  imagine  tfjat  tJjc 
Ctu(ler0,  tuljofc  €ffate  is  ctcatcii  to  fuppo?t  tlje  Kemain= 
nets,  fijoulD  mafee  a  feoffment  to  Uefftop  ti)eii*  €ffatc, 
iuljerebp  to  raife  an  Cflatc  fo|  life  bp  Implication  in  tije 
IFeoffo? ;  2  Co.  51.  a.  anti  toljereas  it  teas  ob}e5feti  bj)<ger- 
jeant  Wright,  tijat  tlje  Cruft  fo?  E.  Cofins  teas  ejccutcn  fap 
tf)e  €!tatute  of  Clfes^  fo?  tlje  Clfe  Umiteti  to  tije  Crultees  is 
t)oiti,  anti  tljcp  are  in  bp  ti)e  Common  Irttu ;  as  tuljerc  a 
99an  maUes  a  ifeoffmcnt  to  certain  Crufiees  anti  tljeic 
3|)eirs,  to  tOe  Clfe  of  tljem  ann  tljeic  rpeirs,  in  Cruft  fo? 
J.  s.  tfjis  Cruft  is  ctccuteu  bi^  tlje  statute* 

Jt  luas  anfiuereti  bi^  Holt  €.  ^.  tfjat  in  tijis  Cafe,  t^e 
Ccnufees  tal^e  bp  tlje  statute  of  dlfes,  becaufe  tlje  limita-- 
tion  of  tlje  Ofe  is  niffercnt  from  tlje  (inflate  of  tlje  lanti  5 
ns  UJljere  a  feoffment  is  matsc  to  tijc  (Life  of  tlje  ifeoffee  foi 
life,  Ecmaintiet  to  J.  S.  tlje  feoffee  is  in  bj>  tl)e  Statute* 
feoffment  to  A.  nut!  Ijis  fceirs,  to  tlje  (Life  of  A.  anti  B.  nnD 
I)is  toeffS,  ann  tfjep  arc  Jointenants ;  tlje  Difference  is, 
tfjat  iuljere  tlje  lafl  iiec-fimple  of  t&e  (Life  is  limitco  to  Ijim 
iDljo  fjatlj  tlje  €ftate  of  tlje  lanti,  Ije  is  in  bp  tlje  Common 
laU),  as  in  tlje  Cafe  Inft.  22.  b.  luljerc  a  feoffment  is  to 
tlje  afe  of  tlje  f  eoffo?  in  Call,  anti  after  to  tlje  (t!fe  of  tljc 
feoffee  in  fee*  %n  tlje  Cafe  of  Pybus  anu  Mitford,  Hale 
faio,  tljat  if  a  feoffment  iuere  mane  to  tlje  Ctfe  of  tlje  -cirs 
of  tlje  "jSolip  of  tlje  feoffor,  from  ann  after  tlje  Dcatlj  of 
J.  S.  tljere  no  €ftate  foi  life  tucuin  refuit  till  after  tfie 
Oentfj  of  J.  s-  ipe  fain,  tljat  luljetljer  feoffees  talte  bp  tlje 
Common  laiu,  0?  bp  tlje  <Statute,  pet  iwljere  tlje  eife  is 
once  nifpofen  of  to  tljem  ann  tljeic  ^eirs,  (iuljetljer  tlje  %w 
tute  erecutes  it  0?  not)  tljere  cannot  be  an  2Ife  upon  an 
afe,  no?  a  Cruff  upon  fuclj  an  Clfe  to  be  erecutcn  bp  tlje 

statute ;  Quod  nora. 
Judicium  pro  Quer'. 


Lord 
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Lord  Anglefea  ^erfus  Lord  Altham.      Pafch.  8 

W.  3. 

115  tl)i0  Cafe  of  a  fine  itiiicrj,  ujitDout  mv  DectJ  to  5^     (3) 
Clare  tlje  afe  tljereof,  it  mass  IjcIQ  bi)  Holt  €,  %  tljat  at  ^  ^^'^^  ^^•^• 
dommoii  ILatD  tlje  Gfc  U)a0  al\uap0  intcnDeD  to  fcc  to  tlje 
jfeoffee  o?€onufee,anti  in  pieaning  neier  luajs  auerreti:  15ut 
if  it  be  to  tlje  2Ife  of  tije  leofFo?  0?  Conufo?,  tijen  it  muff  be 
auercea*    ^ttt  tlje  li^artv  is  in  bp  tljc  line  immcDiatelD ;  co.Ent.1,4. 
UttD  tfje  Statute  ertcnus  not  to  (LTfc0  bp  (Dpecation  of  ILato,  Lutw^V/* 
but  to  fuclj  ajj  are  to  a  tbim  iperfon  -,  anD  tlje  Conufo?  o?  49  car.  2.' 
Conufee  cannot  abcr  tl)c  fine  to  be  to  tbe  ^fe  of  a  tljirH  *=•  5* 
Jperfon  fince  tbe  Statute. 

auD  in  tbe  Cafe  of  Trcgame  tietfuS  Fletcher^  Holt  €»  3!» 

IjelU,  tbat  lubere  tbe  (Ilfcs  of  a  Hccobrrp  are  neclareb  bp 
DeeD  p^ecctient,  no  netu  0?  otber  e^Ke  can  be  aberreo  bj)  jpa- 
rol,  unlefjj  tberc  be  fome  clariance  betlucen  tbe  Deeti  auD 
tbe  Eecoberp  -,  ann  laberc  fucb  £>tz^  is  pleabeb,  if  tbe  par^  z  Rep. ,;. 
tv  fets  up  otber  OfC0,  be  nuift  confcfs  ann  avoiD  it:  'But  •  sid.KJo. 
toben  tbe  Qfes  are  ncclareb  bj)  ^eeb  fubfequent,  neto  0?  0- 1  vent'Uz 
tber  2Ife0   map  be  aberren,  initbout  fljcluinff  tbe  T)£cxti  Lutw.  273, ' 
tbouffb  tbere  be  no  Oariance,  &c.  becaufe  tbere  toajj  an  in- 
termebiate  Cime,  U)ben  tbere  nu'gbt  be  fucb  agreement 
mabe,  anb  tbe  Clfcss  arifc  acco?binff  to  it ;  anb  bete  if  a 
fubfequent  Deeb  be  fct  up,  tbe  otber  Pattp  map  trabcrfe 
tbofe  me^* 

Bufliell  ^erfus  Burland.     Mich.  7  Ann. 

JB  €jeament,  on  a  Special  Oierbia,  tbe  Cafe  in  %i\h^     (4-) 
(lance  Uiag  tbie ;   A.  anb  B.  tbe  eaife  of  A.  lebicb  a 
ifine,  anb  four  ^car0  aftertoarbs,  tbep  bp  Deeb  beclare 
tbe  2Jfe0,  in  Uibicb  SDceb  are  tbefe  moitjs,  All  and  every 

Fine  or  Fines  levied,  or  to  be  levied,  fliall  be  to  the  Ufes  of 
this  Deed. 

Cbe  0ue(lion  tuas,  U\\)tt\)ct  tbe  ajfes  of  tlje  line  toere 
toell  anb  fufficientlp  beclareb  b^  tbis  fubfequent  i:>tm  f 

S)et)eant  Pratt  fo?  tbe  line  anb  IDtfa  relieb  on  Dow- 
man's  Cafe,  9  Co.  anb  tbat  tbe  Jurp  fiub  tbe  Decb  relates 
to  tbe  line  before  Icbieb* 

9  A  Hooper 
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Hooper  contra:  Clje  Clueftion  10,  Otiljetfjcf  tUs  fubfc 
queut  'Dm  ij3  fufficient  to  declare  tlje  afeg  of  tljiis  pjccc^ 
UEiit  jfirte  f 

31  fljaH  Inj)  Uoluit  tlj^cc  Eule0» 

ift,  Cljat  no  2Jfe  of  a  line  (fince  t6e  Statute  of  jFcaunsi 
ann  pcruitieis)  can  be  ai)ctreti  tip  patol* 

2mp,  Clje  neccffarp  Confcqiience  tfjcreof  10,  if  a  fine  be 
fel)ien,  anD  tlje  dUe  cannot  be  atjetteB  bp  parol,  tijat  tfjen 
it  iDiU  go  back  to  tlje  pattp  tljat  tab  tije  3interefl  brfoje, 

sblp,  0[if)cn  a  Deeb  10  mane  before  0?  after  a  line  is  le-- 
ticb,  anb  botlj  beciare  to  Ui&at  2Ife5  tfje  fine  dm  be,  it 
fljall  be  to  fucb  (L\k0  as  are  beclareb  bp  tbe  Dceb* 

as  to  Dowman'0  Cafe,  tD^icl)  fecnis  to  be  ngainft  mc, 
tljat  toais  of  a  Recoberp,  anb  a»  luas  uiitbin  a  85ontb;  ann 
it  beinij  fo  littie  Cimc,  it  fecmeb  to  be  tlje  fame  €omcp-- 
nnce*  OSiit  in  tljis  Cafe,  tfjere  tuere  four  Fears,  anb  tljiX 
bone  bj)  a  leme  Cobcrt*  €bat  Cafe  luas  long  befo?e  tlje' 
<Statute  of  Iraubs  anb  periutics ;  anb  tben  an  afe  inigbt 
be  aberreb  bp  parol,  but  notu  it  cannot*  Clje  Eeafon  of 
tbat  Cafe,  as  it  is  repo?teb  in  Moor  191.  10,  becaufe  tbe 
SDeeb,  tDbicb  is  tbe  Cbibence,  botlj  fap,  that  it  was  the  A- 

greemcnt  of  all,  that  the  Recovery  fliould  be  to  fuch  Ufes; 

anb  it  is  tijere  faib,  toitbout  tbefe  coao?bs  tije  Cafe  bab  been 
otberUJife*  l5otD  in  tbis  Cafe,  tbere  toas  no  fucb  Cbino; 
as  an  agreement*  Elje  Statute  fo?  tbe  amenbmcnt  of  tbe 
labJ  tJOtb  not  alter  tbe  statute  of  IraubS  anb  periuries, 
as  to  tbat  part,  no  fl3fe  can  be  aberreb  bp  parol,  ano 
tberefo?e  tbat  botb  itiil  remain  goob* 

Uotu  31  am  to  fljeto  M)P  a  fubfequent  Deeb  fljoulb  not  be 
pob ;  anb  if  it  Iboulb,  tbe  ^iscbiefs  tbat  Uiill  folloU), 

a  line  of  itfelf  can  be  no  ft>arm  to  a  leme  Cobert,  if 
notbing  be  bone  but  tbe  Hebping  tbereof ;  anb  tbat  i$  tbe 
onip  Conbcpance  tbat  ibe  can  mafee*  OBut  tbe  3lnconbeni-' 
f  ncc  is,  tbat  tbougb  a  iFeme  Cobert  is  p?ibatelp  e;ramineD 
uibcn  fljc  Icbictb  a  line,  Miclf  is  ufelefs  until  tbere  i$  a 
SDccb  to  beclare  tbe  (Ufes  tbereof,)  pet  to  tbat  Deeb  flje  is 
not  eramineb  ^  anb  tben  in  fo  long  a  Cime  as  tbis,  tbe 
Jt)U0banb  Ijatb  a  great  £)ppo?tunitp  to  perfuabe  W  2iiHife» 

3  bcfire  to  Unoto,  tobere  toas  tbe  Ireebolb  bettueen  tbe 
lebping  of  tbe  line  anb  tbe  €ime  of  Declaring  tbe  Clfes 
tbereof  f  3nb  tubat  tljall  be  tbougbt  a  reafonable  Cime  to 
f  I'ccute  a  T)tzn  to  beclare  tbe  ©fes  after  a  line  lebieb  t  aii 
tbe  Cafes,  Wjere  a  fubfequent  2?eeb  map  beclare- tbe  Clfes 
of  a  line,  are  to  be  intenbeb  Uiberg  tbe  Clfes  map  be  aber» 
reb.  €be  Ireebolb  muft  be  in  l)im  to  bJbofe  Clfe  tbe  line 
♦   I  tuas 
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toas  mico.  OBj)  tlje  Purport  of  tljc  Decn  it  appears,  tljat 
tlje  :jntent  of  tlje  pattiejs  mas  to  Ijauc  n  futucc  aa  none, 
toljicij  U)a>3,  tljat  fljE  fljouID  mv  a  line* 

Pratt:  as  to  tljc  ©bjeftion,  tijat  tljij)  is  tlje  (Jafe  of  n 
ifcme  (EoDett;  toljcn  tlje  OLlife  joinetlj  in  a  line  tuitlj  Ijcu 
|)u6bann,  Ije  maj)  make  a  Deeu  to  neclacc  tlje  (Llfes  tl)erc= 
of,  toitljout  Ijcc  Confent.  3jn  tlje  Cafe  of  Jones  anD  Mor- 
ley  it  is  IjelD,  tljat  a  enritino:  is  fufiicient  to  Ueclarc  tljc 
Clfes  of  a  Jfine,  if  tlje  3urp  finD  it  toas  neliijercn  to  fiiclj 
filfes* 

Hooper :  Jf  a  IFine  be  leDieti,  ann  tfjetc  is  no  DecU  to  nr 
Clare  t&e  (LUes,  but  onlj)  a  Parol  (guiocnce,  ann  tlje  :juri' 
finti,  tljat  it  tuas  le\3ien  to  Cifes  acco^Ding  to  tljat  Iparol 
^UiDence,  tnill  tljat  be  fufficient  f 

Powell  %  citen  Beckwith'S  Cafc,  2  Co.  57.  anu  fafn, 
tbat  if  tbe  eaiife  ioin  luitlj  Ijer  Dusbann  in  a  jfine,  ano  fljc 
tSen  tnill  not  confcnt  to  maUe  a  Dcen  to  beclare  tlje  21fes, 
tljen  tlje  Jpiisbann  maj?  Declare  tljc  afes  tuitljout  Ijer  €on-- 
fent* 

Holt  C*  %  ^t  ma)>*  ?f  a  jfine  be  lebieti  in  Augufl-j  ana 
a  JjWQ  to  Declare  tlje  (Lifes  tljcrcof  is  niaDe  at  tfte  fame 
Cime,  bp  a  ^an  anD  IjisQHife,  of  lanDS  toljiclj  Ije  Ijatlj  in 
Eigljt  of  bisOHife  •,  tlje  Jfine,  in  JiiDgmcnt  of  ILaU),  is  a  Jfinc 
of  tlje  p?eceDent  Cerm,  anD  j^et  tfte  DecD  i$  but  a  DeeD  in 
Auguftj  anD  tljat  DceD  is  fufficient  to  Declare  tljc  Clfes* 

3!f  a  Jfine  is  le^icD  bp  IpusbanD  o|  mik^  of  LanDS  ioljiclj 
Ije  f)atlj  in  Eigljt  of  Ijis  Gllifc,  anD  tljere  is  a  DeeD  maDe 
at  tlje  fame  Cime  to  Declare  tbe  eifes  tljereof,  anD  after- 
iDarDS  tljis  DeeD  is  lolt,  anD  tljen  anotljcr  is  maDe  to  tljc 
fame  Cffea,  anD  DateD  as  tlje  firff,  tl)at  DeeD  is  fufficient 
to  Declare  tlje  aifes  of  tlje  jfine* 

Powell  3]»  3f  tljcre  iiS^  bp  a  fubfequent  DeeD,  an  ^gree* 
ment  to  a  pjeceDent  as,  tljen  it  luill  take  €ffes,  notuiitlj* 
ftanDing  tlje  statute  of  JfrauDS  anD  perjuries* 

Holt  C.  31*  3n  ^ftate  fo?  life  toitljout  3fmpeacfjmcnt  of 
(KHafte  cannot  be  toitbout  DeeD ;  anD  tben  Ijolu  is  tljis 
Bk  DeclareD,  but  bj)  a  fubfequent  DeeD  f 

Gould  31*  3!n  Arthur  Baflet'S  Cnfc,  Dyer  136.  pi.  17.  tljCrC 

tlje  Cafe  is  put,  tubere  tljere  toere  four  fears  bcttnecn  tb(f 
Cime  of  Lebping  of  tlje  jfine,  auD  tbe  Cime  of  making 
tlje  DeeD  to  Declare  tlje  €Jfcs* 

Holt  C.  3f*  31f  tljere  is  an  agreement  to  lebp  a  jfine,  anD 
a  line  is  lebieD,  ana  afterloarDS  a  fubfequent  Declaration 
of  afes,  tljis  is  gooD  UJitbin  tbe  S'tatute  of  IrauDS  anD 

Penuries* 

III 
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In  another  Term.     Holt  C*  31*  telllJCfetl  tl)t  €)pinian   Of 

tlje  Couit.  Clje  Cluem'on  is,  tljis  T>a^  htuinQ  Date  be- 
fore tlje  ifinE  le^ictJ,  anB  not  ej:ccuten  till  after,  anti  tlje 
3!iitp  Oauinff  fouim  tijat  tlje  IFine  tuas  leDieD  to  tlje  Ofe0 
tijcrciii  Deciatcn,  inljetljcr  it  in  fufficient  to  ncclace  tlje  Slfe^ 
of  tljclFine  t  mt  are  all  of  Opinion  tljat  it  ie»  mz  tljink 
tljat,  notiuitljftanDing  tljc  statute  of  franns  anti  Per|urie0, 
a  fubfcqucnt  2Decti  ijs  nolu  ae  ffooo  n^  it  toas  befo?e  tlje 
'Statute*  2t  is  noubtful  uiljctljcr  tljat  statute  uotlj  menD 
to  Cifc0,  becaiifc  tljcp  are  not  nientioneo  tljere,  but  onlp 
€ruff0 ;  notUiitljftantiinD;  ft»e  tnbe  ^nm  anti  Slfcs  to  be 
tlje  fame,  in  Ecfpea  of  Crufls  in  tljeir  larger  Crtent,  ann 
fo  luitljin  tljc  Statute  of  CXks.  ftu  in  luljat  tlje  Statute 
requires,  fo?  Ijere  in  a  QLIritino:,  ann  Ijere  in  a  Deeti>  Jf 
pou  confiDer  Dowman's  Cafe,  Moor  191,  192.  jiou  luill  finn 
tljis  to  be  nuiclj  flroniyer  -,  fo?  tlje  3;urp  tljerc  faunn,  tljat  tljc 
T^tfO  of  dlkn  tuns  fubfequent,  anU  tlje  €luefiion  tuas,  iulje= 
tljcr  tlje  iDeeti  tuas  fufficient  to  Oeclare  tlje  2:lfe0  f  9nD  in 
tljat  Cafe  it  uias  cbjecten,  tljat  tljere  tuas  a  limitation  of 
tit  Ofe,  luitljcut  anp  I;mpeacljment  of  CiHafle,  tnljiclj  can= 
not  be  U)itljout  Dceu. 

at  tlje  Cime  of  granting  of  tlje  Ke^crfion  tljere  mn  no 
Deeti ;  but  toljen  tl)e  Deeo  came,  ann  neclaren  tlje  intent 
of  tlje  IPartj),  tljen  it  teas  a  fufficient  ^anifeffation  of  t&e 
^fe,  ann  tlje  Intent  of  tljc  partp*  ann  it  in  true,  (Klaitc 
couin  not  be  nifpunifljable  U)itl)out  Deen ;  but  tuljen  tlje 
2)een  came,  ann  mane  goon  tl)e  afe,  it  inajs  uiell  enough* 
Clje  Intv  Ijere  Ija^e  erpjcflp  founn,  tljat  it  uias  tl)e  3lntent 
of  tlje  Parties  at  tl)e  Cime  of  lenping  tlje  IFine,  tljat  it 

fljOUin  be  to  tbOfe  2IfC0.     %n  Baflet'S  Cafe,  Dyer  13  d.  pi.  17. 

tljere  mn  a  Eecotierp  fufferen,  1 6  H.  8.  ann  tl)e  cUfes  mere 
not  neclaren  till  tlje  2otlj;  tljouglj  it  taas  befo?e  tlje  Statute, 
}>tt  it  in  tlje  fame  Cljing,  ann  tljat  loas  Ijein  a  goon  Decla- 
ration of  tlje  afes* 
.   3iungment  fo?  tlje  plaintiff. 

Lord  Anglefea   'verfus  Lord  Altham.      Pafch.  8 

Ann. 

C  5- )     T  TpOi^  an  IlTue  nirecfen  out  of  Cljancerp,  to  be  trien 

vX  at  Common  laiu,  tljis  Caufe  came  before  tlje  Court* 

Clje  tiuo  iHueftions  refer^en  upon  tlje  'Crial  fo?  tlje  C' 

pinion  of  tlje  Court  Uiere  s  firff,  Cliljetljer  a  Copp  of  a  IFine 

I  ann 
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anti  Ecconccj)  in  Ireland,  p^oUcti  liD  a  QLfitnefjj  tijat  iua0, 
anti  is  (till  in  Ireland,  U)fjo  Uiais  c.camlncti  bp  Comniiflioit 
out  of  Cljanccrp,  may  ht  allotoeti  as  €itiDrncc  Ijcrcf 

Cije  fcconti  ig,  iKJljctljet;  tljerc  be  a  ffooti  Cciuiut  to  tlje 
Precipe?  anD  tl)i0  Ucpentitj  upon  tfjc  Statute  of  frnutio,- 
viz.  tuljctljec  tfje  cut  of  a  fine  Doe0  not  fefult  to  tlje  Co- 
mifo?,  tljetc  bcino;  no  DecD  to  ccclare  tlje  CUcs  tljcrcof ; 
anU  if  fo,  ttjt  Common  Eecotjcrj)  is  boiti* 

Holt  €*  J*  30  to  tl)c  firft  Jpoint,  tfjefe  Depofitions 
ou&ljt  to  be  allotoeti  to  be  Cuiocnce.  Jt  is  true,  tfie  laiu 
reciuireg  tlje  bcft  (gbioencc  tljnt  can  be  ban ;  but  luijcn  no 
otljct;  jp^oof  can  be  Ijan,  tbe  JLaiu  luill  allolti  fuel)  as  map 
be. 

3!t  is  obiescu,  tbat  tljcre  mfijbt  babe  been  better  p^oof 
ban,  tbis  beino:  a  fatter  of  Ecco?D ;  fo?  tberc  miijljt  babe 
been  one  fent  ober  to  ernmine  it.  3ln  anfiocr  to  tljis,  tbcre 
is  no  Ictyal  CompuUKon  to  fenti  a  ^an  into  Ireland,  to  in» 
fo?m  btmfelf  in  020rc  to  be  mane  capable  of  gibing  ^bibcncr. 
Jnbeeb,  if  tijat  Gllitnefs  luas  in  England,  pou  miffbt  babe 
IjaD  bini  at  tbe  CiinL 

3If  it  be  in  tfjc  fame  CTaufe,  anb  bettoeen  tbe  fame  Par^ 
ties,  upon  an  IlTue  bfreaeb  out  of  Cbancerv,  \nt  alloto  ct 
tlje  Dcpofitions  bcinn:  reab  eberp  ^a^^  if  tlje  pattp  be 
ficH  0?  bcponb  €^ca  5  anb  tbousb  tbis  is  a  Eeco^ti,  pet  it 
maftes  no  Difference,  fince  tbcre  is  no  Icijal  Courfe  to 
compel  anp  n3an  to  uo  ober  to  eramine  it.  Cbe  Certifi* 
cate  of  a  ^iniffer  of  a  Carriage  beponD  ^ea  tuas  allotueo 
to  be  ^birience.    2Cro;  541, 542. 

as  to  tbe  fecontJ  point;  Cbe  firff  Claufe  in  tbe  statute 
of  jFraubS  is  general,  tbat  all  21fes  muft  be  manifefteb  bp 
CBtiting :  Slnti  if  it  bab  ffoppeb  bere,  a  Fine  0?  Jfeoffment 
ban  cut  off  all  refulting  CTfes,  tbougb  tbere  ban  hztn  nd 
Conftberation. 

TBut  tbe  feconb  Claufe  excepts  all  Cruffs  ann  Confi^ 
Bcnces  tbat  arife  02  refult  in  Conffruaion  of  lain ;  anb  31 
taltc  it,  tbat  tbe  Conufee  ifi  in  at  Common  laU).  ©Has  iit 
a  IFeoffee,  it  neeb  not  to  fae  aberreb  to  tbe  Qfe  of  tbe  ifeof^ 
fee,  as  appears  ^v  tbe  fo^m  of  pieabing.  Coke's  Entr.4i4j 
273.  Com.  477.  15ut  it  mulf  be  aberreb)  tbat  it  is  to  tbe 
(Life  of  tbe  IFeoffo?,  anb  tbat  Jntent  mult  be  p^obeb  -,  as  if 
tbere  is  no  Conflberation,  it  Ibetoetb  tbat  tbe  Ofe  bias  not 
intcnbeb  to  tbe  jFeoffce. 

€be  3ntent  bcre  is  manifeff,  fo?  tbe  Conufee  being  ^e-- 
nant  to  tbe  Pra-cipe,  Cenant  in  Call  coming  in  as  2;ioucl)ec 
abmits  ijim  as  fuclj. 

pB  31 
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3  tafee  it,  tfjat  tf)e  ©tatute  of  f  raiiU^  UoeiS  not  c^tenn 
to  ^fes,  unlefiEi  to  a  t&icD  perfon,  aiiD  not  to  tt)c  €onu- 
feej  tlje  Conufee  Ijatl)  tlje  afe  (jp  Operation  of  lata,  anD 
fo  Ijecc  is  a  Ccnant  to  tf)e  Precipe.  Cfjc  ILatu  bnotoetS  no 
2:)iffetence  bcttuecn  dXks  ann  CrulfiS* 

3iuriffment  fo?  tlje  plaintiff  bp  tijc  tuijole  Court* 

@ee  Fines  anU  Releale. 
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Garret  wrfus  Foot.     Trin.  i  W.  6c  M. 

(I) 
Com., 33.    j-^e'BC  on  "Bontij  tlje  Connition  (on  Oyer)  iuas 

to  pap  fo  nuiclj  tuitijin  fiAtp  Daps  after  t&e 
Return  of  a  ^Ijip,  o?  at  tijc  CnD  of  t&irtp=^ 
fix  C^ontijS,  tol)iclj  fljaU  firft  ijappen,  acco^Uinrj  to 
articles  of  "Bottomrp,    €lje  Defendant  plcaHcD  tije  ^tn- 

tute  of  ^furp ;  tlje  plaintiff  replied,  Non  cormpte  agreatum 

fuiti  to  ftibiclj  tlje  ^efcnoant  nenuirreD* 

Per  Curiam :  3it  is  not  tifutious ;  fo?  it  OotD  not  appear 
to  be  fo|  ^oncp  lent  0?  bo?roftieD* 

ann  per  Holt  c*  31*  3f  31  cotjenant  to  pap  lool.  a  pmt 
Ijence,  anH  if  31  no  not  pap  it,  to  pap  20 1.  it  is  not  Clfu- 

rp,  but  onip  in  Bature  of  a  Nomine  poenx. 

3fuHffment  Uias  siuen  fo?  t&e  Plaintiff* 

Mafon  'verjus  Abdy.     Trin.  i  W.  &  M. 

(2)     ,^ 
Com.  152,     j^CBC  on  a  'Bonn  of  600 1.  tlje  Condition  toas,  tljat 

126.  JLy  iuijci'cas  t&e  Plaintiff  lent  300 1.  on  an  anuenture, 

on  tlje  life  of  tlje  Defentiantj  if  tljerefo?e  tlje  Defenliant 

fljoulD  at  tlj?ee  ^ontljs  €nn  pap  22 1.  Pra^mium,  anD  tljc 

300 1.  principal  -,  0?  if  Ije  fl)oulo,  after  tlje  t^jce  (^ontljs, 

pap  6d.  fo?  Ctjerp  POUnU  per  ^ontljfO?  tfje  Pri^mium  i  0?  if 

ttfi  Plaintiff  fljoulU  Hie  tuitljin  (ik  ^ntljs,  tljen  tlje  nBonD 

to  be  DoiD*  Clje  DefCnUant  pleans,  Quod  comipte  agrea- 
tum fuit,  fo?  tlje  loan  of  300 1,  ann  Jntereft  to  be  pain  ut 
fupra,  anD  tljat  it  erceetieti  tlje  Eate  of  6 1.  per  cent'.  Co 
iufjicl)  tlje  Plaintiff  oemuvs* 

2  Holt 
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Holt  C*  31*  Cljld  IS  not  KfeC  a  Borromry-Bond,  tip  Eea= 
fan  of  tfjc  DantTci*  of  tijc  Sra  5  fo?  tljep  tisOa  icnD  on  15ot= 
tonirp-' 115011110,  iite  ad  (i^ercljaiits  i^DiiniturcfS :  "But  Doi- 
ben  frti'D,  tf)nt  tt  16  HOtD  lifual  to  put  a  C!auft  in  tljcfc  'Bot« 
tomg,  fo?  faDiiin:  tljc  principal,  lyljcicfojc  Ije  tfjcuffljt  tfjat 
tijofe  O3ont!0  tunc  a!fo  tifurious. 


not  of  tfjc  CafualtP  of  Dent!),  Intt  of  tfje  lofs  of  pout  C^^a-- 
nep ;  fo?  it  10  manifcfllp  ufuticud. 

Dolben  31.   Robert's  Cfifc  in  2  Cro.  id  nct  Clfutp,  f02  OS 

tc  tuns  fmail  Jjaf atti,  fo  Ije  ffra'ns  fmal!  profit ;  tfjet c  ate 
kuul  Cafc0  tijat  'djis  is  no  ^Ifatp. 

Eyre  J.  €t)at  t!ji0  i|S  QfutP.  Vide  3  Cro.  741.  OU  Ut 
n^ontljs  i^a?atD. 

Holt  C.  J.  Infurancc  of  life  cannot  be  Ofutp,  brcnufc 
t^cte  10  no  loan,  but  a  plain  isarpin. 

Gregory  atJtCCD  loitlj  Eyre,    nnti  tljC  CoUtt  tuaS  rcatip 

to  isi'ot  JutJffuicnt  fo?  tfjc  Defcnoant,  but  on  Thompfon's; 

JnipOltUnitp  adjomatur. 

Bartlet  'verfus  Vinor.     Mich.  4  W.  dc  M. 

Action  of  tlje  Cafe  on  Aftumpfit,  &c.  in  tof>fcb  ttjc     C  ?• ) 
plaintiff  tJccIatcD,  €ljat  tljc  iDcfcntJant,  in  Ccnfinc--  carchew^j,. 
tution  tijiU  Ijc  tfje  paintiff  luoiiiD  pjocurc  15,000!.  to  be  '^'' 
lent  to  anotijet,  in  tljc  ii5ame  of  tljc  Defcnuant,  &c.  ije  tbe 
Defcnbaut  p^cmifcn  to  pap  to  tlje  plaintiff  600 1.  SnD  tbe 
piaintitf  dMvs,  tljat  ^c  pjocurcu  tljc  f^iti  %'Am  to  be  lent, 
bp  w.  P.  in  l)!0  I^Km?,  Up  an:uf??iirRt  of  tfje  DcfenBant; 
nhu  noU)  tljis  ^cAmx  luas  b?oun:fjt  fo?  tlje  600 1. 

0n  Non  Afluir.pfit  pleatscti,  tfjc  plaintiff  f}au  a  QctUicf  -, 
anH  it  tQa0  nia-'Sjf  l»  in  arrtff  of  JuUfvirrent,  t{)x>t  tije'  Confi- 
nctation  of  tois  p?oratic  iua-0  ufuiiouy  ann  urifaivftil,  0?  vdr.  s?. 
at  leaft,  tbat  it  teas  05?ocao;e,  anu  fo  p?of)iln'te3  bp  tfje  laft  [^'"^-^fj: 
€?tatute  ajjainft  Gfutp:  T>ut  tljC  Court  refcfyeD,  tOnttlris  S[yic4i2.'' 
teas  not  ufurisjus,  02  'li3?ocatje,  Within  flje  Jntcnt  of  flje 
statute;  fa?  Ijete  neitljcr  t&e  15a?roiBeu  no?  tljelenBec  toad 
to  pap  tf)e  600 1.  Pfc^mium,  but  a  tijii'ts  pertoir. 

Sinb  bp  Holt  C,  1,  If  A.  c?oe0  B.  100 1.  tyljo  cemantis 
Ijis  ^oncp,  anD  A.  acquaints  Ijim,  tljat  be  O-itb  not  ff)e 
S^onep  fcatip,  but  ig  bJiliinn:  to  pap  it,  if  B.  carr  p?t:cure  tlje 
fame  to  be  lent  bp  aiip  ctO?r  perfoiT;  aitu  tliete^^ctT  b.  ba-- 

binff 
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Dino:  a  p^efcnt  ©ccafipn  fo?  W  ^onrp,  conttaffs  toiti)  c. 
tijiU  if  f}c  iDiH  lenD  A.  loo  1.  Ije  tuiil  lyiuc  {jim  lol.  oniuljiclj 
C  UnBs  tfjc  ^oncp,  niiH  tlju0  tl)c  Debt  isi  pain  to  B.  Cljis 
10  a  gocrj  anu  iatuful  Cciitiaa  lieiluccn  tljcfc  €tDO,  fo?  B. 
ijatf)  iisciicfit  bp  iu 
lutiBir.ent  tunjs  gil'cn  fo?  ti)Z  paintiff* 

Barnef  'verfus  Tompkins.     Pafch.  5  W.  &  M. 

(4)  TB  Action  of  Debt  upon  a  TDonti,  tljc  DefenUant  pleatus 
Skin.  548.  j[  fi^^  etatiite  of  Ofurp,  anti  tf)at  it  iua0  upon  an  ufU' 
rioug  ^cntrnff,  &c.  Jt  appeac'D  bp  tlje  CiJiDence,  tljat  tljc 
15Iatiitiff'0  Siiifc  ufeti  to  lenn  9^mz^  to  be  pain  bp  t^e 
eeiccli;  ann  tljat  Oje  lent  20 1.  to  tlje  Defentiant,  to  \yz  pain 
20s.  a  Z<iln\\,  anil  one  €)l)iiIinD:  nnO  fir  l?encc  bp  tbeOKeek 
fo?  Jnterefl;  ann  tlje  DefenDant  pain  t!)e  Jntereft  amount^ 
ino:  to  30  s.  topcn  tlje  ^oncj)  Uiais  lent,  tuljiclj  t!)e  Otlifc  ep 
agen  ano  veceiueu. 

Holt  C*  31*  Cf)i0  ijs  an  ufuriougi  Contratf  bp  tlje  ij?u0 
banti,  fufRcient  to  mTcIjarge  ann  aijoin  t^e  Obligation  \\\  a 
CiDil  aaion,  but  not  enoufflj  to  cljarjyc  tfie  |)usibanti  ccimi^ 
nallp :  ^nti  it  U)a0  fount  fo?  tfje  DefenDant* 
I  Lutw.  275  ^aion  of  Debt  notlj  not  lie  fo?  :jntereft  ^onep,  tfjo'  tfte 
1  Vent.  198.  'BoKOtoer  p?omife0  papment  tuit^  31ntete(!;  but  it  i^  to  be 
tecoUcrcD  in  Damages  Ux  an  3aion  on  tl)e  Cafe, 


Wager  of  Law. 


Mood    verfus  Lord  Mayor  of  London.     Anno 

I  Ann. 

( 1- )     X^  ^^^^  ^^^  ^^J^  Penaltp  of  a  'Bp-Lain,  tlje  Defentiant 

2  saik,683,    I     tungeU  Ijiss  lato,  anU  it  toag  otjer=ruleti  in  tlje  Court 

^^"^  I     of  tljc  !Lo?ti  ^apoh  toljereupon  a  Comminion  of  Cr= 

"""    ro?  toa0  fuen  out  before  tlje  CDief  :juflice  aim  ot^ct 

€ommimoner0* 

Holt  c,  3!*  Bo  GKaget  of  laio  ougljt  to  be  allotuen  iw 

tljiis  Cafe;  fo?  t&c  Debt  ijs  founnen  on  a  eurongof  tlie 

I  partp, 
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Ipartp,  in  not  fiifamittino;  to  tlje  S)?5ci:  of  tijc  <SoiJfrnmcnt 
of  tf)C  Co?pa2ation»    TSp  tije  Common  Unto,  if  a  Contraa 
toerc  fecrct  anu  iuantco  CdU'tncIfc^,  it  U)a0  a  19?ii3iicffe  on 
t^c  paintiff'0  eiDe  as  tucll  as  tljc  Dcfcnoant'6,  to  luntye 
ILaiU;  becaufciDljcre tijc  99attct:  luas  fcccct,  tlje  plaintiff  i show. 7 j. 
niijj&t  put  tije  SDcfcntiant  to  lj(6  £)atf}:  SnD  tljis  appears  5Kcb.  557. 
Ijp  Magna  Charta  ,•  l)cfo?e  Mjicij  €)tatutc,  tfjc  Plaintiff,  on  I  Lev  If' 
t)i0  Declaration  upon  bare  Clffirmancc,  coulD  mafec  tlje  "Dt^  2  vent.171. 
fentJant  ftuear  tljerc  tuas  notljinn;  Que*    at  ti)is  Dap,  no  ^  SodTo 
COaijer  of  laUi  lies  but  teljerc  tlje  Debt  arifes  from  a  iim=  ln.l.  dS" 
pie  Contraa  tfjat  is  fecret,  anD  not  luljen  tlje  asion  is 
grounOeH  on  anp  Cljinij  tuljiclj  i$  noto,2ious:  %o  tljat  fo? 
Debt  on  a  JLeafe  parol,  tlje  Defendant  cannot  Uiagc  Ijis 
HatD ;  fo?  f)is  Occupation  is  notorious,  anD  it  favours  of 
tlje  Eealtp ;  anU  fo  it  is  in  account  againft  a  OSailiff  fo? 
tlje  fame  Eeafon,  bis  Management  anU  ^ranfasion  being: 
notorious*    3in  aaion  of  account,  if  tljc  Eeceipt  toas  bv 
tbe  Defennant,  as  Eeceiber,  Ije  map  toagc ;  not  if  it  be  bp 
tbe  Jpanus  of  a  tljim  perfon :  '€is  true,  tljc  lato  is  otljer-- 
iDifc  in  Detinue  on  a  'Bailment,  fo?  tljo'  tljat  be  h])  tlje 
$)anlis  of  a  tljirn  perfon,  tlje  Defennant  map  m^c  Ijis 
HaU);  but  tbere  tlje  bailment  10  not  traberfabie,  onlp  tljc 
Detainer,  fo?  tljat  is  tlje  point  of  tlje  aaion,  anO  tlje  Ee^ 
Heliberp  migljt  be  p?ibatc»    3in  Debt  fo?  an  amercement  in 
a  Court-15aron,  a  DefenUant  map  tnage  lata;  tf)c  Eeafon 
is,  becaufc  tljc  fatter  is  of  fma'll  eialue  ItJljiclj  concerns 
tlic  jlo?li  onlp,  ann  map  be  tranfaacn  tnit&out  biS  l^notii-- 
mst:  TSut  in  aaion  of  Debt  on  a  3!utJQ:ment  in  fucb 
Court,  tbe  Defentiant  cannot  Uiage  bis  lato;  fo?  tbc 
Jubffment  couin  not  be  but  h^  Confeflion  0?  2Icrtiia,  tobiclj 
tbe  Defenbant  cannot  bp  bis  bare  Oatb  falfifp;  anH  tl)c  au- 
tbo?itics  to  tlje  contrarp'  ace  not  tm. 


5>  C  WILLS. 


742. 


W  I   L  L  S. 

Lee  'verJHs  Libb.     Mich,  i  W.  &:  M. 


(i-)     TpA3!eanient*  €)pccial  ffllerUiS*    A.  fcifcH  fit  Jfce  (tali 
Com.  174.      Bj      jjg)  „^j,j,g  jjj'g  ^i|„  ^„  ^{ritinn:,  bp  tofjiclj  fje  ne= 

5  Mod.  2<j2.    I  '^    Uifeu  t!je  JLanUioi  in  Clucftioii  to  Uje  DcfeiiDant, 
,  Show.  68.    -«.— #    jjj^j,  fgjjj^j,  j,„j,  pi|j3iifl3'5  t{3(gj  ^ii'ii  (,i  tije  p^efencc 

of  tioo  ^litiiElTcs  onip,  nun  tljefe  ttoo  MlitnelTcs  onlp  fub= 
ftribetJ  in  fjfs  jp^cfence^  a  fcni*  after  Ijccaufeti  to  tie'maDe 
anotljct  eia-iting,  tufticlj  tccitco  tijat  %z  Ijat  mane  W  KWH, 
anti  confirme  it  in  all  Cijinn:0,  onlp  &j)  tljis  Cotiicil  'ttuag 
faiti,  (ann  mp  OLlill  is,  Cljat  tljis  SoDicii  lie  talten  to  lie  of 
ifo?ce,  anil  #att  of  mp  miW).  ^nn  'ttoag  founU  tf)»it  tfte 
CoUicil  tuajs  fiijncti  l)j>  ttuo  2Z[litnc(rc0,  one  of  Uiljicij  tuais  a 
CI2Jitnef0  to  tlje  fo?met^in,  tlje  otijct  a  nciD  one,  notCOit- 
itefs  to  tlje  former  WiiW;  anti  'tluag  furtljec  foiuio,  tljat 
t!ji0  CoUicil  tuajs  Uiftina,  ann  not  annercD  to  tlje  former 
tKHill* 

Clie  Chief  Juftice  telitjeteti  tljc  ©pinion  of  tbe  Court, 
viz.  Cljat  it  tnas  not  a  gooD  ailill  tDiti)in  tljc  €)tatutc ;  fo? 

t^e  8HO?B!5  of  tljc  statute  are,  (figncd  by  the  Devifor,  and 
attefted  by  three  Witnefles  in  the  Prefence  of  the   Devifor) 

anH  f)cre  8Bant0  tlje  atteftino:  bp  t&iee  OLlitneirc^,  acco?li- 
injj  to  tbe  aa*  Clje  Cotiicil  ft)ill  not  carrp  tijc  LanB  U)it5= 
out  tOc  CJIlill,  no?  tlje  (KUill  toitljout  tlje  Colfetl :  ^nn  tfje 
tlj?ee  ^^litncife^  tuitljin  tlje  @>tatutc  ouglit  to  be  JjaitnclTes! 
to  t|)e  ailjole* 

Sir  Marmaduke  Dayrell   ^erfus  Glafcock.     Hill. 

5  W.  &  M. 

(  2. )    EuleU  per  Holt  €*  3!*  \'^^  '^tial  at  Xar,  Cfint  toljere 
skinn.413.  IV  tljere  are  t&?ce  caiitnefTes  to  a 

imiil,  tl)i!S  is  fufRcient  tuitljin  tlje  statute  of  Frauds  and 
Perjuries,  tljo'  upon  tlje  Crial  one  of  tljem  tuill  not  ftuear 
tbat  be  faio  tlje  Ceftato?  feal  anD  publiO)  bis  ^lili :  JFo? 
otbertuife  it  tooulD  be  in  tbe  potoer  of  a  tbirD  Perfon,  a^ 
Defeat  tbe  miW  of  tbe  Oeceafeo  5  anti  tberefo?e  if  it  be  p?o= 
I  beD 
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tjen  to  be  Ijis  Jipann,  anti  tijat  !jc  fct  it  as  a  COitncfs  to  ti^c  ^s^ar  2. 
mnu  'ti0  fufficicnt  to  fatisfp  tfje  statute  in  t&i^  €aa\      '•  '• 

Fiflier  i;^r/^^  Nicholls.     Hill.   12.  W.  3. 

T$p€  Couffcuftion  of  KlUlifi  (6  mo?c  fauoiivcn  in  Laio     ( 3.  ) 
to  fulfil  tije  Intent  of  tlje  Ceftato?,  tljan  nnp  Drcn  s  suik.  127. 
0?  Conliepance  e.ceciiten  bp  Ijim  in  W  life-time:  Ciierefc^e 
tobcrc  a  $^an  bp  UM  C'iUec  Lann  to  J.  S.  ano  Ijis  ^fiigns 
fo?  euer,  tijisi  ijs'an  Cftnte  in  jfee;  but  in  a  DeeD,  'tig  on- 
Ip  an  €(late  fo?  life :  eo  a  ©ift  to  J.  s.  ann  Oi0  tpeiuo 
^ale  bp  miU,  imUS  an  €(tatc  tail  -,  but  bp  DeeD  it  ig  a 
ifee=fimple :  $lnti  a  Debife  to  tlje  einelt  ©cnann  Ijisi  Dcirp,  cro.car  ;<S(5, 
nftec  tlje  Dentlj  of  tlje  caiife  of  tlje  Ceffato?,  i0  an  dilate  J""«^  543- 
fo?  life  to  tlje  2Hife  bp  Jniplicatton ;  but  'tij?  not  fo  in  a       - 
Deeo. 

ann  bp  Holt  C*  J.  Clje  Eeafon  of  tljid  Dibcrfitp  ijs  net 
onlp,  fo?  tljat  tlje  Ccltato?  iis  intcntien  to  be  inops  Confilii, 
but  bccaufe  a  la^lill  igi  not  a  Common  taui  Conbcpance, 
but  bp  tlje  statute  -,  'tigi  true,  tijcre  lucre  ^lilis  bcfd?e  tbe 
@)tatute  of  Hen.  8.  but  tljofc  luei-c  not  bp  tljc  Common 
LaU),  but  bv  Cuffom,  a0  in  Cafe  of  Burgage  lantie :  52  h.  s. 
JI5oU)  as  Cuft'om  enableo  ^en  to  oifpofe  of  tba'r  (£aatc0  in  34  &  35H.S 
tljijj  ^annet,  contrarp  to  tbc  Common  laiu^  fo  it  etcmpteti  ^-  '• 
tljii3  Cvinn  of  Conbcpance  from  tlje  Ecffuiatit))  auD  P?op?ie- 
tp  requifitc  in  tljofe  Conbepances ;  anti  bp  tlji0  ^m\^  it 
came  to  pafei,  tljat  ^illills  bp  statute,  in  Jmitation  of  tljofe 
h^  Cuftom,  lyaineD  fuclj  fabourable  Conflcuftionisj* 

9t  Common  lain,  a  ^j^an  coulD  not  nebife  b^  WW  tbe 
lanbjs  biljicb  Ije  Ijao  by  2?ifcent;  inneeo  ije  miffbt  nebife 
lanbjS  luljiclj  Ije  bein  fo?  a  Cetm  of  ^earsf,  bccaufe  fuclj  an 
Cftate  i0  of  little  EeptQ  in  tlje  lalu;  but  not  lanD  ttf 
luljicf)  be  l)aD  tlje  lee  fimple,  in  Poircfiion  0?  Eeberfion  t 
ftt  in  certain  Borough  CoUms,  tlje  Jnljafaitantis  miijljt 
Bebife  tlje  rpoufeg  ano  ilanb0  tobiclj  tbep  IjelQ  bp  Difcent ; 
anD  tljiis  tuajj  a  p?ibileo:e  toljiclj  tljep  ciaimcts  bp  tbe  €u-- 
(lom  of  tbofe  places^  IBp  t^e  Common  latu,  if  a  ^ait  3  Neir.  Abr 
feifeU  of  Lantiss  in  ifec,  Ijan  jjenerallp  uebifco  tbc  fame  bp  550 
Ceftamcnt,  tlje  mill  tuac  boio :  T5ut  bp  etat.  3  2  H.  8.  ^  ^'^'  5° 
9U  perfons  Ijabinff  a  folc  €aate  in  ice  fmiplc,  of  anp 
lant>0,  Cencmentd,  &c.  map  gibe  ano  Dcbifc  tlje  fame  bp 
jLaft  mm  anti  Cefiamcnt,  at  tljeir  free  mill  anD  plea- 
furc;  ano  one  fctfcD  in  Coparccitjsrp,  0?  30  "Eentmt  in 
€m\nmi,  in  jFec  fimple,  of  aitp  Innesf,  nu^  bp  ©tliJi  De 

bife 
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Mik  tljcm  tip  tljijj  S)tatutc  •  but  lantig  intailcU  are  not  Uc- 

Difcablr,  onip  Jfcc  finiplc  lannsj,  anti  ©0000  ann  Cljattefg; 

nnt!  maist  uiane  lip  Jnfantfi,  feme  Cotierts,  .llHeots,  J^cr- 

foils  of  Non-fane  ^emo?)',  &c.  arc  DoiO* 

Mod.  Cafes       Per  Holt  C*  3!»  3f  %)cincp  bc  tJeUifeU  out  of  LantiiS,  t^e 

**■  E^ctiifce  map  {jane  Debt  HQHinii  tl)t  Cluncr  of  tfjc  ILanH  fo? 

tlje  ^onep,  upon  tlje  €)tatutc  of  3  2  H.  8.  of  mim ;  fo? 

uifjcit-cijGr  a  statute  enass  anp  Cljiniy,  fo?  t&e  anijantagc 

of  anj)  13ccfon0,  tljcp  fljnll  Ijate  Eemctip  to  rccoDec  t\)t  an- 

Hiintaijc  ffiucn  tijmi ;   antt  tfjc  asion  nuift  be  againfl  tl^e 

Ccitciiant*    mi}ctt  caiillss  appoint  a  (Jpuarm'anfljtp  of  a 

I  Vent.  207.  Clji'lti,  upon  tljc  €)tatute  of  Car.  2.  tfjep  cannot  be  p^obeD 

in  tlje  Ccclefiaftfcal  Court;  neitljcr  can  m\ll$  be  p^obeO 

tljcre  fo?  £anti0,  but  of  <SooOj3  anD  lLanD0  tfjep  map* 

Cole  "verfiis  Rawlinfon.     Hill.  I  Ann. 

(4)  f^Be  B.  bcinn;  feiTeo  in  jfee  of  a  ^oufe  calleD  tlje  Bell, 
i^saik.  234,  V^  matie  a  ^'Cttlement  tljereof  to  tfje  afc  of  bimfelf  fo? 
life,  Eemainbcr  to  Ijis  aiife  fo?  life,  EemainUer  to  DiJS 
S)on  fn  €ail,  Ecmaintier  to  W  Mifc  in  ifee,  &c.  Cbe 
^jujsbanti  Hien,  anti  tbe  CHife  being  feifen  of  tbe  faiD  Doufe, 
anu  poirelTeu  of  otger  leafefjoiu  €ftate0  maae  f)er  muiy 

anU  tljerebp  tiebifeU  tljUS :  I  give,  ratify  and  confirm  all  my 
Eftate,  Right,  Title  and  Intereft,  which  I  now  have,  and  all 
the  Term  and  Terms  of  Years  which  I  now  have,  or  may 
have  in  my  Power  to  difpofe  of  after  my  Death,  in  whatever 
I  hold  by  Leafe  from  Sir  J*  Jf*  and  alfo  the  Houfe  called  the 

Bell-Tavern  to  J.  B.  toljo  toa0  tlje  ^ou  anti  Jpeir  of  |)im  tftat 
mane  tlje  Settlement,  ann  ijau  tf)e  Eemainner  in  Caii,  &c. 
Cbis  toasj  fount!  bp  S)pecial  Oertiift  in  Cjeament ;  anti  tbe 
Ciuelfion  tuas,  uibat  Cffate  J.  B.  took  in  tbe  ^oufe  hy  tW 
Debife  t  €b?ce  of  tlje  3iuti0e0  Ijelti,  tljat  be  toofe  an  Citate 
in  JFec  -,  becaufe  'tig  but  one  %tntmtz  coupleti  by  tbe 
mom  and  alfo,  anti  tbiis  tuais  tbe  3!ntent  of  tbe  'STeliato?* 
Holt  C.  %  3!  am  of  a  contrarp  f)pinion,  fo?  tbe  3!ntent 
of  tbe^effato?  toill  not  tio,  if  tbere  be  not  fuiflcient  ^o?ti!5 
in  tbe  C^ill  to  manifeft  tbat  intent;  neitber  i$  tbat  to  be 
colleSeti  from  tbe  Circumftanceis  of  tbe  Cel!ato?'0  Cftate, 
anti  otber  SQatters  collateral  anti  fo?eiffn  to  tbe  ^ill,  but 
from  tbe  2aio?ti!3  anti  Ceno?  of  tbe  mill  it  felf :  anti  if  tue 
once  trabel  into  tbe  affairs  of  tbe  Ceffato?,  anti  leabe  tbe 
©Hill,  toe  (ball  not  Itnoto  W  ^inXi,  by  W  mom,  but  W 
Circtimlfancej?  5  ano  t&en  fjoto  (tiaU  t^e  lato  e;rpounti  itf 
I  2Ipon 
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Clpou  t\)t  f(lliU  it  nppcnrjs  to  be  fa  -,  but  bj)  tlje  ^nttec 
founn  in  tlje  €)pc£inl  Cteinia  it  ii3  otfjccuiifcs  aiiD  mijat  if 
nio?c  acciiJcntal  Circumftanccjs  be  Difcoijcrcli,  nnti  maoe  tfje 
^attet  of  anotljec  Oetnia  f  ^tm  IXicOts  uiill  be  uerp  pic-- 
cariou0  upon  fuel)  Conffiuaioii,  if  lue  ticpait  ftom  tlje  mui 
to  finti  tlje  f^caninn:  of  it  in  €()in0S  out  of  it*  '(li^  a  ccr- 
tain  Eulc,  tljat  to  ticuifc  lanli0  to  J.  S.  luitljout  fuitljcc 
2:(IIo?Q;S,  tuiU  paf<j  but  an  €-ffate  fo?  Life,  unlcfs  tljere  be 
otljec  moto^  to  I^jctu  t!)c  €eKato?'d  intent,  n^  for  ever  ■, 
01  except  be  neljife  tlje  lantsiS  fo?  fomc  fpecial  purpofe, 
tuljicb  cannot  be  accomp!ifi)eti  tuitbout  a  lavgcr  Cftatc  t  anD 
iis  ti)i0  i!3  a  fure  Eule,  fo  it  IjoiOiS  ijooD  as  iucll  Uiljere  tijc 
2:)ebife  is  of  a  Eei^eufion,  as  loljcn  'tis  of  lanos  in  Fof= 
feffion,  if  it  be  not  ueijifcti  pavticulaiip  as  a  Keiierfion,  o? 
ije  no  not  tafee  5I5oticc  of  a  patticular  effatr,  tuljccebp  Ijis 
3]ntent  map  appear :  OSut  'tis  otbcviuife,  if  tlje  mom  arc 
general,  ann  luitijout  retjato  to  tf)c  Baturc  of  tije  Cbino; ; 
fo?  it  fljail  not  be  conffruen  from  tljc  jciature  of  a  ■Cbino; 
tuljicb  is  crtrinfical,  but  from  tlje  (leo^tis  of  tbe  mill  C!)c  Moor  873. 
Cafe  citen  in  Moor  ann  Hobart  tJiffcrs  from  tJjis  -,  fo?  tijere  "of.  ? 
tlje  Ccltato?  taUes  Jl^otice  of  a  p?eceOent  Ccrm,  ann  tbe  yj  ^Jr' 

(HLlO^tlS  are.  His  Lands  of  Inheritance,  fo  tljat  tfjC  ("pecial  3i\-  3  Buift.  129- 

tent  of  tbe  Ccffato?  is  apparent  bp  tbe  mom  of  tbe  mm :  ]  g^-  if- 
antJ  if  31  5ii3e  Xfack^acre  to  A.  anti  bisi  l^xirs,  ano  alfo  zsid.  151. 
©Iibitc^acre,  tbe  f  ee  fimple  of  bctb  fljall  pafs,  as  lucll  of 
e:ebite=ncre  as  tbe  otbcr,  bccaufe  it  follolus  tbe  timitatioui 
but  in  Cafe  3^  gibe  all  luv  Eigbt,  Citlc  anb  Jnterea  in  mp 
Cerm,  ann  alfo  mv  ^oufe  callcn  tbe  Bell,  in  tbe  n:rammati= 
cal  ConffruSion  'tis  no  mo?e,  tban  ann  3i  alfo  ijibe  mi' 
^oufe  callcn  tbe  Bell ;  fo?  tbe  fubjca  ^mn  of  l)is  EiQljt, 
Citle  ann  :jntcrcft  is  tbe  Cerm,  ann  tbe  j^^epofition  in  ter= 
minates  ann  rcfrs  tberc.  ^o  is  tbe  Cafe  berc;  but  Uw 
mp  X?ctbcrs,  turn  it  into  Latin,  ann  tben  'tis,  3  ffibe  jus, 

titulum  &  ftatum  in  Tcrmino  ac  ctiam  Domo  vocat'  tbe  Xell= 

Caijcrn.  Co  tbis  3  anfiucr  tbe  p?epofition  in  map  be  ne= 
celfarilp  unncrdoon  in  Latin,  but  not  in  Englifli ;  ann  tbe 
Conjunction  is  not  fo  far  a  Copulatibe  as  to  taUe  in  tljis 
)^?cpofition,  tbo'  it  takes  in  tbe  (Ilerb.  93p  05?otber  PoweL 
toouin  tranfpofe  tbe  &no?ns,  fo  tbat  it  (ball  be  all  tbe  Eiiybt, 
Citle  ann  Jntereft  in  tbe  Bell,  ann  alfo  all  tbe  Cerm  31 
tiatjc  ann  boin  of  ^'ir  J.  F.  OSut  3  no  not  fenotn  botu  toe 
can  tranfpofe  2Ilo?ns  tbat  are  ffoon  g^enfe :  2f  tbe  mill 
toas  Bonfenfe,  tben  toe  migyt  tranfpofe  to  mafee  it  bear  a 
^eaninjt;  but  to  nifplacc  tlje  mom  of  n  mill  tuOcu  tljep 

9  D  are 
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are  intelU'ffitile,  i$  to  alter  tl)c  mill  aim  t^e  ^enfe  of  it ; 
fo?  t&efc  EeafoniBi,  3!  concUine  fo?  tlje  Iplaintiff* 

Bunker  'verfus  Cooke.     Mich.  6  Ann. 
c  ^li^    T^  €fesment  tijere  tuag  a  Special  aertiia;  to^erefn  tfie 

F.txg^b.225,  I  <jurp   finU  tm  William  Bockenham  Cfq^    being   Coitt* 

manner  of  one  of  Ijis  i^ajeifp's  ©ijip^,  on  t!je  sti  of  May, 
1692.  mate  W  tuftZMi  anD  Ceftament  in  mtitins,  i» 

tijefe  (Kl0?tlSi ;  I  do  hiereby  give  and  bequeath  to  my  Wife, 
jfrance^  'BOCfeenljam,  (the  Leflbr  of  the  Plaintitl)  all  fuch 
Sum  or  Sums  of  Money,  which  now  is  or  ftiall  become  due 
from  his  Majefty,  for  my  own  and  Servants  Wages  j  and  all 
fuch  Sums  of  Money,  Lands,  Tenements,  Goods,  Chattels 
and  Ellate  whatfoever,  wherewith  at  the  Time  of  my  Deceafe 
I  fliall    be   poifelTed  of,    or   which  ftiall  belong  to  me,    $C» 

€|)en  tljep  finn  tljat  tlje  '^eftato?,  at  tijc  Cinie  of  mafeino; 
Ijiis  mm,  tua0  not  feifeu  of  anp  ILanli0-  but  aftert»arli0  bp 
3Deeri0  of  Leafe  anti  Eeleafe,  tiaten  in  March,  1700.  G.  w. 
anD  otljersi  beino:  feifeD  of  tije  lanDis  mentioneo  in  t&e  De-- 
clatation,  conbepen  tfte  fame  to  tlje  fain  Celfato?,  ann  U^ 
J)eir0,  bp  Oiirtue  tobereof  Ije  became  fcifen  -,  ann  fometime 
after  tbe  fain  William  Bockenham  nien,  anD  tbe  E^ebifee  tiu 
teren  upon  tlje  lanng  tubiclj  tcere  ijein  in  S)oca0e  ann  of 
tbe  Bature  of  Gavelkind,  auH  tbe  ^eir  at  labi  enters  upon 
ber :  Snu  fo  berc  tbe  Ciueftion  10,  if  tbofe  nanus  after= 
toarbs  purcbafcb  bo  pafs,  anb  are  bifpofen  of  bj»  tbe  ^effa-- 
to?,  01  not  t 

Holt  €,  %  ^MtiQ  tbe  flDpinion  of  tbe  Court :  mc  babe 
confibereb  of  tbis  Cafe  all  toffctber,  anb  toe  are  all  of  €)pi= 
nion,  tbat  tbe  mi\i  as  to  tbefe  LanbS  is  boib,  anb  tbe 
lanbs  bo  not  pafs  tberebp,  but  tbat  S^ubgnient  ouffbt  to  be 
fo?  tbe  l)cit  at  lato*  mt  agree,  tbat  tbe  ^o?bs  of  tbe 
CBill  are  full  anb  comp^ebenfibe  to  pafs  all  tbefe  JLanbs, 
bab  tbe  Ccflfato?  been  feifeb  of  tbem  at  tbe  Cime  of  mafeing 
bis  CCIill,  anb  perbaps  it  migbt  be  ^i&  intention  to  babe 
tbem  pafs:  lout  tbe  Cafe  is  no  mo?e  tban  tljiS;  a  ^an 
mabcs  W  UHW,  anb  bebifes  all  tbe  lanbs  tbat  Ijc  (ball 
babe  at  tbe  €ime  of  Ijis  Deatb,  anb  after  tbat  be  pur= 
cbafcs  lanbs,  anb  bies  toitbout  Eepublication :  mc  bolD 
tbat  it  is  a  boib  Debife^  fo?  a  ^an  cannot  gibe  anp 
lanbs,  but  tobat  be  bas  at  tbe  Cime  of  making  bis  <raiiil ; 
be  cannot  bebife  tbat  tobicb  be  batb  not,  anb  tbe  statute 
2  onlp 
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onip  enipotDct0  ^en  Ijaninff  Lantig  to  ucui'fe  tljcm,  fo  tijat 
If  tljc  Dcuifo?  Ija0  notOiiiff  in  tljc  lantis,  Ije  13  out  of  t'm 
@)tntutr*    Cpcrc  is  no  3ft  between  tljc  cpa{«.in0  of  tijr  mui  5  r^p-  j'. 
mm  tljc  Deatlj  of  tljc  Cefinto?,  nccclTaip  to  be  Conr,  to '^iRcp'i*'' 
maiiC  tljiis  a  pctfca  ann  compleat  mill  -,  no  UUitius,  no 
IpubUcation,  no?  anp  otljct  Eljinn:  tuljatfodjct ;  it  I'sj  fubjca 
innccO  to  a  Ecijocation  miring  tljc  Ccftatoj'is  life,  ann  10 
to  taUc  Cffca  onlj)  from  tljc  Cimc  of  Ijiis  SDcatlj ;  but  it  io  n 
©Hill,  ann  Difpofition  of  tljc  Cllatc  bcqiieatljcti  from  tlje 
Cimc  of  a3nfeinD:  tljcrcof :  ann  luljcrc  tljcrc  is  a  DifnbiUtp 
in  tljc  Ccaato?  at  tl)C  Cimc  of  $^afeinjy  tljc  ©Llill,  tljo'  tljat 
Difabilitp  be  asuallp  rcmobcn  before  Ijis  Dcatlj  -,  pet  tljc 
©Hill  tuili  be  abfclutclp  boin,  bccaufc  Ijc  Ijan  no  9bilitp  at 
tbnt  Cimc/  ^iippofc  an  Jnfant  makes  a  aBill,  ann"  ne- 
iifcg  lanns  nurinn;  Ijis  S^ino^itp,  0?  a  JFeme  Robert  in  tlje 
Life  of  Ijcr  S^usbann;  altljo'  tljc  SInfancj)  0?  Coljcrturc  U 
nfteriuatns  rcmobcn,  if  eitljcr  of  tlje  Dcbifo?s  nie,  teitljout 
UclD  ^atAinff  0?  l^ublication  of  tljeir  Mlill,  it  is  a  boin 
Mlill,  bccaufc  of  tljeir  o^ifiinal  EMTabilitp,  tljo'  tljep  fljouin 
libc  manp  Fears  after  -,  foi  Ecmobino:  tljefc  Difabilitiesi  luill 
not  no  toitljout  a  ncio  ii)ublication,  0?  mabino;  a  ncio  UiHl  t 
515oU)  tljcfe  arc  only  pcrfonnl  X)ifabilitics,  but  tljis  is  a 
teal  One;  Ije  Ijan  not&ino:  in  tljis  Cafe  to  cibco?  nifpofe 
of,  tljen  Ijerc  is  a  Remobal  of  a  Eeal  Difabilitp,  ann  fljall 
tljut  be  of  mo?e  CffcS,  to  nialtc  it  a  (joon  GSIill,  tijnn  Ecmo- 
ial  of  a  perfonal  Difabilit)):^  Bo  furclp  it  fljnll  not»    3i 
luouin  fain  knou?  luljat  Commencement  tijie  mill  bas,  ajs 
to  tljcfc  lanniS :  3t  cannot  commence  from  tljc  Cimc  of 
^aUinrj  tljc  ©Hill,  bccaufc  tlje  Ceftato?  Ijan  not  tlje  €flatc 
at  tljatCimc;  bsbcn  tljen  luouin  jjouljabc  tljijs  to  be  acajili, 
mua  pou  (tap  till  Ije  Ijas  purcljafcb  to  make  it  fo  t  03at  con- 
finer  tljc  9a  of  l^urcljafmsr  tlje  lannis,  ann  Ijis  Di'fpcnnjj 
of  tljem,  are  tiuo  niffecent  Cljinrrs,  ann  of  nifferent  Ba= 
turc0  5  ann  pou  miift  fuppofe  tbat  tlje  Jnffant  Ije  purcljaicfj 
Ije  malics  Ijis  Miiii,  ann  not  before,  \Lil3iclj  is  afafurn  ann  re^ 
pun;nant»    €ljc  ILatu  of  England  is  plain  as  to  tljis  Point 
bp'all  p^cccncnts ;  ann  tlje  iLaiu  is  tlje  fame  of  Lanns  ne-  4  Rep. 
iiifcn  bp  CulTom,  as  tucll  as  bp  €)tatute:  Cljcrc  is  no  ^".^'''■^^^' 
mm  tljat  31  can  finn,  bp  anp  €n'trp  of  tljc  l^lcanings,  but  lui  2-4. 
it  is  fain  tljc  Ccftatoi  mas  fcifen  in  jTce,  ann  being  fo  fcifcn  t4  "•  ^  6- 
Ije  mane  Ijis  ^olill  ^  ann  of  tljis  tljcre  arc  Ci5ultitunc£i  of  an--  MarcT:f^: 
tljo.n'tics :  ann  tijo'  tljc  jfa?ms  of  13leaninffs  no  not  make  1  sid.  162. 
tljc  Lau),  pet  tljc  conaant  pcaning  of  a  Cljing  in  fuclj  a  ^.["^T'' 
fanner,  is  great  Cbincncc  of  tlje  lato;  ann  tljis  argues  kn. b.ip?. 
t()c  BccelTitp  of  tljc  Ccftatoi  being  fcifen  at  tDcCime  of  {;"^^'^''•'^ 
#\lt{ing^'■" '^- 
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38  H.  6.17    ^nWiiD;  tlje  UlilL    3t  10  ti*uc,  a  Ipcrfonal  Cffatc  anti 
-^Rcp*^-i^"  <2lf)attci0  map  be  ci^ni  aitu  tifpofen  of  at  Common  laiu. 
Dyer  ' "    btfoiz  tl)t  Ccftato?  !ja0  puvcljafcti,  0|  Ijan  potrcflion  of 
tljcm,  anti  tljcre  are  mnni.)  €afc0  tfjat  mafee  out  tfji'e  -,  luit 
tfjcte  10  a  great  Deal  of  Difference  Ijerc  betiueen  a  Eeal 
ann  perfonal  ecate ;  fo?  a  perfonai  eitate  ann  Cijatteljs 
are  tranfient  anD  fiectino:,  ann  not  at  all  ficeu  anti  perma-- 
nent  as  lantis  are^  perhaps  tlje  ijreatcft  part  of  a  ^an'js 
€ftate  is  in  <Soon6  to  Diii>,  ann  Ije  map  ijaue  a  ^inn  ta 
turn  tljefe  into  ®"onep  to  mo?roU),  0?  tlje  Bcccflitp  of  Deal= 
inn;  ann  Crafficit  in  tlje  ©Ho^in  map  abfoUitelp  require  itt 
ann  tljcn  toouin  it  not  be  ijarn,  tfjat  a  ^an  fljouin  be  obli= 
gen  to  maKe  a  nciu  mm  ebcrp  Dap,  lu'oiclj  fjc  nuift  no,  if  Ije 
ccuin  not  nifpofe  of  Ijis  Cljatteis,  bccaufe  t()cp  ijabe  unnec^ 
gone  fome  Alteration ;  tljis  luouin  be  tt)e  greateft  Perple^i- 
tp  imaginable,    'But  on  tlje  otljer  H^ann,  ILann  continueis 
tljc  fame  eberp  Dap,  ann  tuill  fo  altunps  to  tlje  Cnn  of  tlje 
mailJi ;  ann  as  to  Ecai  €ftates,  tljere  is  €ime  ann  €)p= 
pojtunitp  to  mafee  eett!?ments  of  tljem  luljen  a  a3an  tbinl^s 
fit-  but^as  to  a  pcrfonal €fiate,  tljat  is  unner  conffantOa- 
riaticn:  'Bcfmes,  perfonal  Cljings  goto  tlje  erecuto?s, 
ann  tlje  legacp  paffes  not  iw  tlje  Klill,  but  b^  tlje  Siffcnt  of 
tlje  €t*rcuto?s  to  lu^om  tlje  ©Iiill  is  onlp  nirego?p,  fo  tljat 
tlje  legatee  is  in  bp  tljcm^  ann  tljis  is  e'nouglj  to  fijclu  tlje 
Difference  betiucen  a  Eeal  ann  a  perfonal  €ffatc,    €a 
maV.e  a  eilill  tat^e  €ffea  from  tljc  purcljafe  of  tlje  eilate, 
is  contrarp  to  tlje  jOature  of  a  purcljafe^  fo?  tlje  mill 
giiics  it  to  anotljer  ann  Ijis  li)eirs,  ann  tlje  purcljafc  giues 
it  to  Ijimfelf  ann  Ijis  i|)eirs :  Clnn  it  is  to  be  noten,  tljat 
Ijere  is  no  Eepublication  of  tlje  caiill  -,  fo?  if  tljere  Ijan  been 
a  Ecpublication,  tljat  tuouin  Ijabe  mane  tljefe  fi.anns  pafs ; 
p?obincn  tljat  all  tlje  iRequifites  ann  Circumfiances  nccefTa-- 
rp  to  tlje  i^afeing  an  oiiginal  mill,  toitljin  tljc  aa  of 
jfrauns  ann  perluries,  Ijan  been  obferben*    3f  a  ^an  ne- 
ijifes  lann  bp  miii,  ann  is  nilfeifen  after  tljat,  ann  tljeu 
nies,  tljis  Debifeis  boin,  ann  cannot  be  mane  goon-,  ann 
tlje  Eeafon  is,  becaufe  tljc  SDilfeifin  turns  it  to  a  Eigljt, 
ann  'tis  tljen  onlp  a  €ljofe  in  aaion :  13ut  in  Cafe  a  a3an 
is  nilfeifen,  ann  tljen  maizes  IjiS  ©Hill,   ann  nebifes  tlje 
lanns,  if  Ije  no  aftertoarns  reenter,  tljc  lann  fljall pafs ; 
fo?  fuel)  Ee^entrp  purges  tljc  DifTeifm,  ann  bp  Uclation  Ijc 
is  in  PolTcn'fon  to  all  Jntents  from  tlje  Tceginning,  U3l)ere^ 
fo?e  be  fljall  Ijabc  an  asion  fo?  tlje  mean  p?ofits  bcttoeen 
tf)e  €ime  of  tbe  Dilfeifin  ann  b?inging  tbe  asion :  il)e  map 
*  in  t|)at  Cafe  be  jufllu  fain  to  be  feifen  in  J^ce  of  fuclj  lanns, 
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antJ  tljci-efo^e  map  Uifpofc  anti  HeiJifc  t!je  fnmc  ninap,  liecaufe 
tte  Ee-entcp  reiiefte  tlje  Cffatc*  Gllc  U3ill  fuppofc  an  Dcic 
ttjat  5a0  notljing,  but  a  liatc  (isrpesaticu  mu-inij  Ijig  jTa-- 
t^cr's  life-time,  fljoulD  mafee  a  miiU  ann  DEi^ife  aii  ijii? 
lanUiS  tljat  Ije  fijoiiiu  ljai3C  at  tDe  Cimc  of  W  DtM), 
tuouiD  tl)c  Lant!,  tofjicfj  came  to  ijim  tip  Difceut  from  (ji0  jra= 
tljer,  paf0  bp  tlje  Deijife^  Bo  fucElpt  ^fjouglj  if  a  '^m 
makes  Ijis  Mill  of  Lantig  in  Eeijerfion,  etpeaant  on  au 
€ftate=tail,  o|  €ffate  fo^  life,  ann  before  ijis  Deatij  €c= 
iiant  fo?  life,  o?  Cenant  in  Eail,  niegi  tuitfjout  Mut-, 
tljere  tljofe  lanns  toill  pafs,  altf)o'  !je  Ijan  but  a  Eeiierfioix 
onip  at  t^e  "Cime  of  ^^afeiuff  tlje  Otlill,  becaufe  ijc  is  feifcn 
at  tljat  Cime  as  muclj  as  Ije  can  be ;  ann  it  is  a  certain 
p?cfent  Jnteteff,  tijo'  to  commence  in  future.    31  look  upon 

it  to  be  mp   l0?ll  Coke's  JDpinion  in  Butler   anD  Baker  s 

Cafe,  3  Rep.  Cfjat  a  Debife  is  a  Difpofitiou;  ann  tijat 
Cafe  inas  anjungen  in  tlje  eKljequer-Cfjambei:  b^  all  tfje 
3uno:es  in  England :  Cljetefo^e  fo?  tfjefe  Eeafons,  3  Ooin 
tijat'lunsmcnt  ougljt  to  be  giuen  fo?  tfje  Defcnnantv  Firft, 
3n  teryarn  it  is  a  mill  at  tfje  Cime  of  tlje  f^akinn:.  Sc^ 
condiy,  Jn  as  mucl)  as  tije  €eftato?  ban  not  poUiec  to  giUc 
ann  nifpofc  toljat  be  ban  not. '  Thirdly,  Cbe  conifant  99an- 
net  of  l^Icaninn;  (bcuis  tbc  J^ecefiitp  of  tbe  Ce(fato?'s  beino: 
feifen.  Fourthly,  a  Debife  of  lanns  i&  not  to  be  tefem^ 
blen  to  a  Debife  of  l^ecfonal  €ftate,  becaufe  a  pecfonal 
Cftate  is  altei'inn:  eberp  Dap.  Fifthly,  'Becaufe  tbe  Debife 
is  repugnant  to  tbe  Bature  of  tbe  lp)ui:cbafe ;  ann  fo?  tbat 
tbete  is  no  Cafe,  no?  3utbo?itp  in  lato,  to  tuatrant  a  con- 
trarp  ©pinion,  ifo?  tlmsl)  it  is  fain  in  tbe  f  eac^'Boofe 
39  H.  6.  iDbece  anotbet  Point  is  netcrminen,  tbat  fuppofc 
a  ^an,  after  making  l)i$  CDdlill,  fljouin  putcbafe  lanns ; 
tbete  is  no  EefoUition  to  tbat,  but  onIp  a  Qu^re:  3innecn 
31  tuas  berp  inclinable  to  make  tbis  a  goon  Debife,  becaufe 
tbe  :jntent'is  ftronff,  ann  tbat  tuill  lueigb  a  great  Deal  in 
a  oaill ;  but  mben  3i  confmeren  mo?e  of  it,  3!  couin  finn 
ttotbing  to  fabour  it.  31  no  not  Qiu  mp  ©pinion  fo  mucb 
on  tbe  22Io?n  having  in  tbe  €)tatute  of  ©Hills,  but  tbat  at 
tbe  €ime  of  (faking  tbe  82lill  be  ban  not  tbe  lanns  5  ann 
'tis  fo  agreen  bp  Dyer,  tbat  a  ^an  mult  be  ©toner  of  tbe 
lann  at  tbat  Cime. 

Powei  3I»  3]  bjouin  babe  mane  it  goon,  if  31  couin,  but 
it  is  berp  inconbenient  it  (bouin  be  fo ;  fo?  tnben  a  pcrfon 
is  beponn  ®ea,  0?  in  foreign  Parts,  0?  in  P^ifon,  ann 
(bouin  make  bijs  caiill  in  tbis  fanner,  be  map  babe  mam? 
Cboufanns  a  ^ear  nefcenn  to  bim  from  otber  Eelations, 

9  E  tljat 
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tljnt  Ije  miffljt  ItuoUi  notljinff  of  at  tije  Cime  of  ^afeino;  tlje 

mnu 

Per  Cur':  SiuUffitient' tuag  Qi^tii  fo?  t^e  2Defett5ant  J  ^m 
tijat  ^ungnient  tuaai  ammtn  in  tlje  ^owiz  of  lLo?t!jj» 

/^  f/;^  Ct/^  of  Arthur  'verjus  Bockenham. 

(  6. )  Tjf  Trevor  C*  3*  Of  C.  B.  31  tio  agree,  tljat  DeUiTe^  of 
JD  lann  Ijaue  not  been  fut»)ea  to  tfje  fin'a  Eulc0  of  Con= 
ffruSion  of  €ont)cpance0  at  Common  Laui,  bccaufe  tfjc 
latu  fai?our0  DifpofitioniS  lip  ©LiilI0,  to  mafee  tljem  agree- 
aWe  to  tlje  Jntent  of  tlje  Ceffato? ;  tubereajs  Conuepancess 
lip  tlje  Common  lato  ftann  upon  a  Hiffcrent  loot :  OBut 
tijen  tljisi  iis  grounneii  on  a  euppofition,  tfjat  tijc  Ceffato? 
ija0  UiJjcretuitljal  to  malje  Difpofition  of*  let  us  tfjcn  con- 
fioer,  Ijotu  tlje  Hatu  mafees  ConltruSfon  in  Uiljat  corner 
nearefl  to  mim,  anti  tljat  is  in  Conbcpances  of  lanti  to 
afe0,  UJljfclj  tlje  statute  27  H.  8.  ijatlj  erccuteti  into  pof= 
feffton;  tljeEules  of  Conffruftion  in  tljefe  Cafes  iire  tlje 
mod  proper  to  be  atmpteo  to  ^ills :  ^nu  as  fiBills  Ijaue 
been  all  alone;  conffrueD  accoitiinn;  to  tl)C  Sintait,  fo  Ijas  tlje 
HaU)  alUjaps  fuppo?teD  tljefe  Ccnuepances  to  (Ure0,  on  t^e 
fuppofeD  intention  of  tlje  fartp,  to  fupplp  little  Dcfett^ 
ttJljiclj  map  be  in  thtnu  Botn  bp  Ccnuepunce  to  ^l^t^  at 
Common  iLatu,  coulD  anp  one  conuep  a  (life  in  lanti,  Uiijiclj 
Ije  IjaD  not  at  tbe  Cime  of  tljr  Conbepanccf  Bq  fit  cculD 
not;  ano  tl)at  is  plainlp  p?ot3eD  b^  a  Cafe  citcU  c  t  tljt  TSar, 
3  cro.  401.  of  Yelverton  anU  Yelverton :  Cl)ere  tljc  jfatfjer  cotienantcH 
^' RfoVr  to  Hanti  feifeti  of  LanU,  toljiclj  Ije  fljoWD  nftertoarts  pur^ 
^"  ^"  cbafe ;  to  tbe  dlfe  of  Ijimfelf  fo?  life,  ann  aftertoarus  to 
tlje  (Hfe  of  Ijis  pouniyefl  S)on  ann  Ijis  |)eirs,  anD  after  Ije 
purcljafen  LanH  ann  nieU;  anD  tlje  Ciueltion  tuas,  itiljctljet: 
ibe  cineft  0?  tlje  poungeft  S)on  fljouin  tvMtt  Slnti  it  tuas  w 
folDeD,  tljat  no  2Jfc  coulD  arife  to  tlje  poungcft  eon,  being 
of  lanti  tlje  ifatljer  Ijao  not  at  tlje  Cime  of  ^afeiug  tlje 
Conbepance;  ann  tljat  is  grounneo  upon  berp  goon  Eea- 
fon,  becaufe  Ije  cannot  raife  a  2Ife  of  Lann  taljicb  is  not  Ijis 
oton :  JFo?  if  a  ^an,  tljat  Ijas  no  Eigljt  to  tlje  lann,  can 
raife  a  21fe  of  tljat  lann,  tljen  tuio  Ferfons  at  tlje  fame 
Cime  migbt  raife  ©fes  -,  fo?  it  cannot  be  nenien,  tljat  Oe 
toljo  is  Ctuner  of  tlje  lann,  map  nifpofe  of  it  0?  raife  toljat 
Ofes  be  pieafes,  Ije  being  tbe  p?oper  perfon  on  a  Sale,  to 
neclare  tbe  Qlfes:  ann  it  is  impoflifale  tlje  fame  lanns 
fijouin  be  to  tlje  Purcljafo?  fo?  life,  tuitlj  Eemainner  to  IjiS 
2  poungeft 
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j)oun0c(t  %on  am  W  tpnrg,  nnti  at  tl)t  fame  Cime  fljouID 
be  to  l)ivi\  nut!  Ijf.d  Jpn'u^s  tijcfe  luoulB  be  contraHiaoiP 
£lfc0,  bcuin:  at  one  r;nti  tlje  fame  Cime,  npits  HecuireD  bp  Uif= 
fetcnt  13ei'fen0*  3t  I'lSi  allotonble  intseeti  lip  Lntu,  fo?  a 
9^tm  to  conenant  tljnt  Ije  tyill  purcijafc  Innng  iip  fucD  a 
Cime,  niiD  to  leup  a  line  tljcrcof,  nnB  tfje  fame  fijall  be 
aiiD  enure  to  fucij  anti  fuclj  Slfes :  "But  tije  Eeafoti  of 
tijat  i0,  tuljcn  tlje  flnue  LanUiS  are  ptircljafcti  anti  ifine  le- 
tiien,  tljc  (Life  arife^  on  tfje  ifine,  anD  not  on  tlje  DreD 
maoe  bp  tlje  pnvtV;  nnn  tfjcrefo^c  Ije  Vans  ©ferner  of  t^e 
lanD :  anD  tljo'  Ije  coulD  not  ncciare  tlje  2Ife  before  ije  ban 
tlje  lanti,  vet  tlje  line  raifes  tije  (life  5  anu  tbe  Deen  matic 
before,  ijj  onlp  an  CbiDence  of  !ji0  intention,  tijat  it  fljouID 
be  to  fucb  (Llfe0,  if  no  Cllfesi  iuere  Declaren  at  tfje  Cime  of 
Lcbpinn;  tlje  line,  fo?  at  tOat  Cime  be  miffijt  Declare  otfjeu 
2Ife0;  but  no  otfjer  ejfe  being:  DcciareD,  tbat  Deco  fcruegi 
as  an  CbiUence  of  tbe  intention  of  tfje  partp,  no  otbet* 
3ntent  appenrinn:*  Co  applp  tbat,  to  tbis  Cafe^  fjere  is  a 
Conbcpance  mane  bp  a  Pcrfon  tnberebp  lanti0  are  DifpcfeD, 
feljicb  fjc  ban  not  at  tbe  Cime  of  W^Uns  tbe  mill,  ann  i0 
a  Difpofition  to  tafee  eSffea  in  futuro  j  anti  fo  bias  tbat  (^Tafe, 
a  (5p?ant  anb  ©ifpofstion  of  Lanti  mben  be  fljonfb  purcbafe 
it :  Cijerefo^e  tbis  mili  cannot  be  a  p?efcnt  Difpofition  of 
tobat  be  b^»ti  not,  but  a  Declaration  boto  tbe  lanb  fljouID 
jjo  at  W  Deatb;  but  'ti&  berp  plain,  tbe  ^^afeinn;  of  tbe 
SBill  is  tbe  berp  lountintion,  anb  an  inftant  Difpofition  -, 
fo  tbat,  If  tbe  Deuifoj  bas  not  tl)t  lanQ  at  tbe  Cime,  it 
Hiill  not  pafg, 

Cbifi  lbo?t  Bote  from  tbe  argument  of  lo?ti  Trevor  igs 
bere  inferteb,  furtber  to  ifluftrate  tbe  C)pinion  of  tbe  lo?3J 
€l)kt  3iu(tice  Holt  in  tbe  p^ecebinjj  Cafe* 

S)eC  Eitate, 
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WITNESSES. 


Shotter  'uerfus  Friend.     Hill,  l  W.  &  M. 

(  I- )  t  ■  "y^^  Plaintiff  in  a  lp)?oljibition  to  tlje  €>pfn'tual 
Carthewi42,  ■  Coutt  CECIaren,  tljat  J.F.  mane  Ijis  laft^Tiifi, 
I'show.  158,  I  anD  beqiieatljcH  a  Lcn:acj)  of  lol.  to  M.  F.  auD 
172.  •'■"       mane  Shotter'ss  miU  €Ktmtm,  &c.  c&e  plain- 

tiff paiD  tlje  lejyac))  to  M.  F.  U)!)o  aftecUiacD^  Wo  Jnte- 
ftatC;  tijcu  tlje  2:)efcunant  ais  (ici:  SOminiffrato?  libeHcD  fo? 
tlji0  Legacp ;  to  tDljicIj  tlje  Plaintiff  aUeDgen  Ijp  UUv  of 
pica  in  tfjat  €outt,  t&at  i)t  fjan  pain  tfje  fain  Legacp  to 
M.  F.  in  ijcr  life=time,  tnljicl)  payment  Ijc  offcrcn  to  p?oue 
fap  one  CiaitncfS;  but  tlje  Court  refufen  tije  piea,  becaufe 
one  ZCiitnets  ijs  not  fufRcient  bp  tljeic  JLatu  to  p?olic  anp 
^attet  of  Jfaa* 

Holt  €♦  %  '€i)i0  i0  a  Cempo?aI  ii^attcr,  ann  tljen  tJjep 

ouffbt  to  go  acco?ninD:  to  out  JLatO;  ann  it  ig  not  necelfarp 

4  Rep.  501.  in  an))  Cafe  at  Common  JLaUJ,  tijat  a  p?oof  of  fatter  of 

f- H  ?■  s'    ^^^  flJO"!^  ^^  '^1'^^^  bP  "^o?e  t&an  one  ^itnef0  :  lo?  a  fin-- 

Tinft.  10.    gie  Ceftimonp  of  one  cteniWe  ^itnefjs  is  fufRcient  to  p?oue 

7  W.3.  C.3.  ajip  jjr^^g.  anil  ije  Ijein,  t&at  tf)e  autf)0?itiei6  citen  in  i  lnft.6. 

nin  not  warrant  tfjat  £)pinion,  tofjicfj  tuajs  tljete  founnen  oii 

tljem*    Cfje  Common  laU)  requites  no  certain  Bumber  of 

CHitnelfeiS;  tfjo'  t&ef  are  requiren  bp  €)tatute  in  fome 

Cafe0;  a0  fo?  Creafon;  tfjere  muff  be  ttoo  CKaitnelTes  to  ti)t 

fame  ouert  aa,  &c.  Ijn  all  otljer  criminal  90atter9,  one  C- 

uinence  i0  enougfj  j  ann  to  a  :jurp  one  finule  caJitnefis  i$ 

futficient* 

The  King  'verfm  Lord  Prefton.    Mich.  3  W.(5c  M. 

(2)     T  ©ED  Prefton  beiuQ;  committen  bp  tlje  €luarter=^ef= 

1  saik.  278.  JL^  0j,j^0^  fQ^  refufing  to  be  ftDo?n  to  giue  eminence  to 

tlje  <^?aun  Jurp  on  an  :jnniament  of  ^i0l)  €reafon,  tBa0 

i)?OUn;lbt  bp  Habeas  Corpus  in  B.  R. 

Holt  €♦  :j*  fain,  Jt  toa0  a  great  Contempt,  ann  t()at  fjan 
Ije  been  tljere,  ije  uiouin  Ijatie  finen  ijim,  ann  committen  ijim 
till  Oe  pain  tlje  jfine;  Ijut  being  otljertnife  ije  m$  bailen* 

I  The 
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Anonymus.     Mich.  5  W.  &  M. 

U]pon  Capture  of  a  p?i?e,  one  part  teas  an;rccn  to     c  ^  J 
lidono;  to  t\)t  O^aftcr,  aiin  tfjc  otljer  tlDO  Ii>art£j  to  skin.  4oj- 
tlje  iDlunerS;  tlje  $?3a(tcr  DifpofetO  of  ©nc  Jjuno^eo  <2iljeRS 

of  LemoniS  to  A.  B.  to  be  folO,    tijep  facing  bona  pcritura, 

ann  after  fa^ougOt  an  aaion  of  account  againft  A.  B.  anu 
upon  €l3iBence  at  Guildhall,  a  ^©arinec  tuass  allolucn  to  be 
ftuo?n,  tljo'  it  appearen  tijat  ije  tiiasi  to  IjaDe  a  ^Ijarc  of  tijc 
tljirn  l^aut  of  tljc  (Rafter ;  fo?  per  Holt  C»  5*  'QLIk  Staffer 
10  accountable  to  tf)e  (parincrsi  fo?  tijeir  g^Ijare,  Uiljiclj  tljep 
n^nU  reco^jer  of  tlje  Rafter,  toOctljcr  ije  recobers  in  tlje  ^Z' 
tion,  0?  no* 

The  King  ^erfas  Crosby.     Hill.  (5  W.  &  M. 

CRosby  m^  intiiScD  fo?  ^i^l)  Crcafon,  ano  at  a  Ciial    ^^  f  /. 
at  Ooar,  Aaron  Smith  tuasi  rcatip  to  gibe  CbiDcnce  I  c°  2  lllki 
ngainft  Ijinij  tijc  p^ifonec  p^obucco  tlje  Ueco^b  of  Smith's  46i.«5S9,and 
Conbiaion,  ann  Jubrjment  to  ftanb  in  tfje  l?illo?p,  anb  be  iVev'lfle'^" 
Ijab  ftoob  in  it ;  tobiclj  bis  Counfel  objeaeb  mabe  bint  infa-  Ui.  ' 
mou0,  anb  bifableb  bini  to  be  a  221itnef0. 

AVard,  attojuep  (JDcncral :  Cbis  boejs  not  tnkt  atoap  bis 
Cbibence  -,  tbe  Caufe  fo?  tnbicb  be  toag  conbiaeb  toass  onlp 
gibino:  3n(lruaioniS  to  Stephen  CoUedge,  to  be  ufeo  bp  bini 
at  W  Criai  -,  but  tbere  toajs  no  publication  of  tbem^  auD 
it  toa0  not  a  Caufe  tbat  beferbeb  tbe  PilIo?p* 

Holt  €,  %  3t  i$  tbe  infamoujs  #uni(bment,  anb  not  tbe 
Caufe*  3f  one  10  conbiseb  of  Periurp,  anb  Itanbg  in  tbe 
l^illo^p  fo|  it,  if  be  gets  a  J^atent  of  parbon,  it  boes  not 
reao?e  \)im  to  W  Liberam  Legem.  $pere  bag  been  a  (©enc= 
tal  parbouj  tbe  parbon  boeg  not  rebibe  iii$  o!b  €tfoit, 
but  it  gibes  bint  a  netn  one>  3!  biill  not  gibe  anp  Opinion 
tiobj  as  to  tbe  firlt  Point,  m\)tt\)tt  be  bab  been  a  goob  €= 
Dibence  tuitbout  a  parbon  f  "But  31  take  it,  tbat  tbe  (^ene- 
tal  parbon  ntahes  bint  a  goob  €)ne,  anb  ba0  tafeen  off  t!je 
2:)ifubnitP ;  fo?  it  not  onip  takes  atoap  tbe  Crime,  but  tbe 
Difabiiitp  too :  pt  tuajs  allotoeb  to  gibe  (!£bibence,  but  tbe 

Jurv  acquittCb  Crosby. 
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At  the  Sitting  in  Middlefex,    coram  Holt  C.  J. 

13  Junii,  1695. 

C  5- )  TNdebitatus  AfTumpfit  tuns  b^oug&t  a^ainn  a  r^oiner  cf 
Com.  340.  J^  stafeee  (upon  a  m^m  cf  a  if  oot  Encc) :  dje  Dcfcnoant 
iDOUiD  ijine  ebiticnce  tBat  fje  pain  it  to  tt)c  COinnci: ;  tljeii 
tljc  Plaintiff  fljelue  tlje  Defcnnant  IjaU  Botice  tOat  it  iua0  a 
€ljcat;  fo?  it  lya0  asjiteti,  tljat  luitljout  fuclj  iI3otfce  tfje  iSc- 
tion  licss  not*  Cljen  one  tuas  offerer!  ass  a  ^aitnef^f,  iDfju 
Ijau  betters  of  tfje  fame  IRace, 

Holt  €♦  I*  3  remembet:  a  Ctial  at  OBar,  toljere  £)atfj 
lua0  marie,  tljnt  one,  luljo  Uiais  p?onucen  ais  a  OLlitnef0,  Ijnri 
iaio  a  QHiitjer  about  tlje  Q^etitjs  of  tlje  CaufC;  pet  it  luas 
faic  tljat  a  iHlitnefjS  cannot,  fcp  anp  as  of  bis  oton,  Dcp^ibc 
tbe  Partp  of  \)\Q  ebinence :  Xut  p?efentlp  aftenuarns;  be 
faiQ,  it  inffuencetb  W  Ceffimonp  berp  mucb ;  tubrrcupon 
tbe  SxIfitnef0  luas  eviimincri  upon  a  Voycr  dire  -,  ann  benieD 
tbat  be  got  0|  loff ;  anb  tben  e;:aminerj  as  to  tbe  principal 
i^attet* 

t2:ben  one  p^obuceb  ajS  a  eXJitnefs  feas  cbarijeb  upon 
Oatb  tuitb  Subornation  of  perjurp  •,  pet  be  tua0  abmitteb  a 
COitnefs ;  fo?  fucb  a  Cbarjje  lyoetb  onip  to  W  Crebit ;  ana 
be  fbafl  be  pcrmitteb  to  anftoei*  it ;  otbertoife  if  be  faetc  con- 
viseb. 


(6.) 

Skin.  586. 


Barlow  ^erfus  Vowell.     Trin.  7  W.  3. 

AT  Nifi  prius  \\\  Middlefex,  tUlet  per  Holt  €»  %  Cbat 
tubete  a  ^an  mafeejs  bimfelf  a  partp  in  Jntereff,  af= 
tet  a  Plaintiff  0?  Defcnbant  \m  an  Jnteceft  in  W  Celtic 
monPj  be  maj)  not  \s)>  tbis  bep^ibe  tbe  plaintiff  0?  Dcfen- 
bant  of  tbeOBencfit  of  \\i^  €effimonP;  ajs  if  a  ^an  le 
(Rllitnefsi  of  a  ©Haser,  &c.  anb  aftct  bet. 

The  King  ^erfus  Davis  and  Carter.   Mich.  7  W.  3. 

S  \'  ^     nPJ|)€  Defenbant0  beino;  conbiffeb  fo?  fo^ffino:  a  OBank 

Jj.      '•^'     X    TSill,  anb  babino:  ftoob  in  tbe  piIIo?)>  fo?  it,  Uiere 

notu  fa?ouo:bt  up  to  tbe  l^inff'0  'Bencb,  anb  piap'b  tbat  tbep 

miffbt  be  turneb  ober  to  tbe  Marfhalfea,  becaufe  tbe  ©beriff 

of  L.  oppjelTeb  tijem  iw  Newgate,  tDijerc  tfiep  iuerc  betainen 

I  ti» 
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till  t&cp  pain  tfjc  line,  &c.  anti  tfjcii*  ouiii  ^ffitiauits  tocrc 
cffeccD  to  p?otjc  tlje  ©ppicflioiu 

Holt  €♦  J.  Jit  n  Ci9an  &a0  !jao  nn  infamoi!0  Itttiivmcnt, 
aim  ffooo  on  tl)e  Pillo^p  fo?  an  Offence,  tyOicIj  10  ccnti*flrj> 
to  t!je  jfaitft,  CrcOit,  nnn  Criift  of  i^anhfnn,  n0  ifoigerp 
10,  Ijc  10  nifableli  to  be  a  Sllitnefe  in  anp  Catifc :  anli  SLoiti  i  inft  6.  - 
Hale  faitfj,  if  fje  fja0  (loon  in  tlje  p'lloip,  f)c  cannot  be  a  "^pc.  2<?r 
2Ilitnef0 ;  trnt  tijnt  i0  to  be  unr»ei(looti  of  an  infamcue  ^r?'""  '^'^' 
IJiiUgment,  ann  uiljcvc  a  £i3an  i0  conin'Scti  fc?  a  libd,  anD 
I)a0  ffooD  on  tlje  pUioip  f02  it,  vn  fjc  map  be  a  miimiij. 
3n  tfji0  Cafe  tlje  a!fiaDit0  lueie  not  reaiij  but  tDe  laft 
Dap  of  Cccni  tlje  Court  o^tscreu  tlje  <gl)eriff0  to  return 
S^onep  tuljicD  tfjep  Ijao  tafeen  from  tljeui;  ann  remanUcD 

ti)tm  to  Newgate. 

3'n  a  lifteCafe,  it  being  cb|e8en  apinR  reaninn:  tfje  af-  is^\k.^6i. 
fiDabic  of  a  pcrfcn,  Holt  €♦  J.  fain  5  ^uft  6e  tijerefo^c  fuf= 
fee  all  Jn)urie0,  anD  fjabe  no  luap  to  Oelp  Ijimfeiff 

Jt  l)a0  been  OelD,  tljat  t(i:itneire0  map  be  erami'neo  before  comber,  y,. 
n  3iutJ0e,  bp  leabr  of  tije  Court,  a0  locH  in  Criminai  €iU\kij 
00  in  €iM,  ioljere  a  fuiiicient  Ecafon  appears ;  a0  tuOen 
tijep  are  goins  to  "S^ea,  &c.  ann  tljen  tftc  ctljer  ^ir»e  map 
cror0  et:amtne  tljem. 

The  King  'verfm  Whiting.     Mich,   ic  W.  2. 

IB  an  information  fo?  a  Cfjcat,  tbe  jpaa  appeareH  to  be,     (8.} 
Cljat  tlje  Defendant  IjaD  a  p?omife  of  a  Bote  fo?  5 1.  <  saik.  28$. 
from  ti0  ^otljer  in  Lato ;  ann  bp  fome  €)liffl)t  got  Ijer 
IpanH  to  a  Bote  of  lool. 

Et  per  Holt  C.  ?♦  Cljc  ^otljer  Cannot  be  a  ^itnef0,  i  saik.  281?, 
being  concerncti  in  tbe  Confequence  of  tlje  ^tiit,  trsljiclj  i0  a  '^/•„ 
C@ean0  to  nifcljarge  Ijer  of  tlje  100 1.  fo?  tljo'  tljc  (Llernia  kaJm/iVi. 
upon  tlji0  information  cannot  be  giben  in  eoioence  in  an  ""•'•si 
^cJion  upon  tbe  Bote  fo?  tlje  100 1.  pet  loc  are  fure  to  ijcar  of 
it  to  influence  tlje  Jurp* 

Per  Holt  C*  %  at  Nifi  prius*    31  ijaDe  fenoton  it  ruleli,  Pa<"ch.T2w.5. 
mt  a  legatee  fljouin  not  be  a  mitncfs  to  pjo^e  Sliret0  f*["^^-5- 
in  tbe  l^mnO0  of  an  Crecuto?  in  Debt  bp  a  Crebito? ;  ann  ' 
it  lja0  been  an  olD  erception,  but  3  fee  not  tlje  Eeafon  of 
It,  for  Ijc  ftoears  to  lelTen  tljc  Mm ;  anti  one  CreBitor  map 
be  a  SHitnef0  to  probe  Mm  in  an  asion  Up  anotljer  Cre= 
Bito?*    Mr}  tlje  legatee  U)a0  nuorn. 

The 
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The  King  wrfus  Hord.     Mich,  iz  W.  3. 
( 90     T c  tuais  o6|eSeti,  tljat  a  eHitnefd  feag  conijia  of  Xarittrp, 

IsM.Ti,  ^  ""^  ^^J*^  ECC0?D  p?OtlUCCn,  &  allocatur,  tljo'  fje  tt)a0  tlOt 

J14, 689. "  acjuUffeii  to  tlje  pillo?j'*    3t  uias  infiftetJ,  tljat  Ije  m^  par- 

nonetJ  bp  tljc  late  general  Partion* 
6  Mod.  168.  Holt  C*  3!*  3f  one  be  conuia  of  perjurj»,  upon  tijc  @)ta= 
ciJ^Q  tute,  i)e  cannot  be  refto?eti  to  510  Crctiit  hv  tlje  ^mQ's 
paroon;  fo?  bp  tlje  @»tatute  'ti0  Patt  of  tlje  JuOjjmcnt 
tljat  Ije  be  infamous,  anH  lofe  tl)e  ditenit  of  CettinionPi 
but  l)e  map  bp  a  g)tatute  patuon*  IBut  in  ot^ec  €afc<a 
toljere  tlje  Jnfamp  iss  onlp  tlje  Confctiuence  of  tl)e  Jutiff- 
ment,  t&e  li^inff'0  ipatoon  map  teao?e  tlje  pattp  to  tii& 
Ceftimonp*    ^em  upon  a  €tfal  at  Xat^r 

Martyn  ry^r/^j  Hendrickfon.     Hill,  l  Ann. 

C16.)  /^^aS)C  fo?  manajjinn;  tlje  IDefentanfiS  Sljip  fo  nes-lf^ 
I  saik.  287.  \^_^  gentlp,  tljat  it  ran  oijer  t&e  Plaintiff '0  'Barge.  Cljc 
Declaration  fet  fo?t&,  tljat  Ije  toa^  potTelTeti  of  tlje  faio 
•Barge,  lanen  tuitlj  uiuers  ©ooHS  anti  SgercljanUi^es.  an5 
I  saik.  283.  fitff,  Holt  C*  %  iuouin  not  fuffer  tlje  pilot  to  be  a  mit' 
nefis,  becaufe  Ije  tuajs  anftocrable,  if  faultp  in  fleering,  to 
tl)e  fatter.  @)CContilp,  lj)e  tuouin  not  fuffer  anp  Damages 
to  be  recoliercn  foi  t^e  (^ooUjs,  becaufe  not  fet  fo?tl)  par^ 
ticularlp* 

Clerk  ^erfus  Dealy.     Pafch.  3  Ann. 

O*-)    OLaintiff  as  €;tecutoi  b?ougljt  Indtbitat'  fo?  99onep  of 
6  Mod.  151.  I    tijj  cellato?,  receiuen  after  m  Deatl),  to  tlje  Iplaintiff  S 

Clfe,  ann  p?otiuceti  tlie  Ce(!ato?'iS  Debto?,  t)l)o  paio  it,  aiS 

a  C2Iitnef0,  but  f}z  luasi  rejeSeD* 
Per  Holt  €*%  jfoitlje  Plaintiff,  h\>  bringing  tljijs  aaion, 

UetermineiS  tbe  €leaion  Ije  Ijat  of  fuin'g  tte  o?iginai  Debto?j 
iSaik.iT,  0^  tl)e  Eeceiber,  anu  allotus  of  tlje  papment;  but  if  l)e  be 
Vide  I  saik.  nonfuiteti,  tlje  Scatter  is  at  large  again,  anU  Ije  map  fue 
283, 285,  tl)e  Debto?  -,  ano  tl)erefo?e  tlje  Debto?  ftuears  to  nifcljarge 
j8(J,  287.     jj^nifjjf^  j,„j,  jjp  confequence  is  no  ^titnefs* 

I  3it 
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31t  nppcnreD  alfo  tfjnt  anotljcr  %m\  of  ^oncp,  mcntioa-- 
eti  ill  tljc  Dcclai*ntion,  tons  foiuiH  Jjp  tlje  Defciinaiit  in  tljt 
Ccftatoi'is  Koom  aftcu  W  ^cntlj,  tuljicO  ije  tcoU. 

ann  per  Holt  C*  J*  90  to  tf)iU  t!)e  Plaintiff  miffooli  !)id 
aaion,  fo?  ije  fljoum  Ija^c  bjoiiffljt  'Crotjcr,  aiiD  not  an  in- 
debit.  fo?  ®onc]>  tmiun  to  Ijijs  £lfc*  auD  tijc  plaintiff 
toasi  nonfuitcu* 

Needham  ^erfus  Smith.     Zvlich.  1704. 

UP©B  an  appeal  from  tijc  Rolls,  it  Uias  obfcacli  to  ^C^-) 
tljc  ^euitiencc  of  one  Norris,  a  Cllitnefss  ccamincn  in  tfjc  ^""'  '*^'' 
€aulc,  anu  rcao  at  tlje  Ipcavino:  at  tfjc  Rolls,  tljat  fincc  tijat 
j^carinn:,  in  anftuet  to  a  XiH  crfjibitcD  ao:ainft  Ijim,  Ijc  I)aD 
confcffco  tijat  on  tljc  "Dap  on  luljiclj  Ijc  toa0  c tamincD  ass  a 
iKLlitncfe,  Ije  took  a  TSonti  of  tljc  plaintiff,  tftat  if  tfjc 
Plaintiff  recolJcrcD  tljc  €ftatc  in  Qucftion,  Ijc  luoiiin  con 

DCP  pact  of  it  to  tljc  fain  Norris. 

Cljc  Ciucftion  noto  Inasi,  luljctljcr  tljat  anftucr  fljonio  he 

nolo  rcaD  to   take  off  Ijie  CiliOCnCC*''  anO  tl)C  Lork  Keeper, 

affiffcn  luitlj  tljc  lo?5  Cljicf  Jiiftice  Holt,  ann  Juflicc  Powel, 
tocre  all  of  ©pinion  tljat  tljc  anftoct  ougljt  to  be  rcao. 

Anonymus  coram  Holt  C.  J.     At  Nifi  prius. 

IB  Trover  fo?  C^oncp,  tIjc  Cafc  toa^,  €&at  tIjc  Plaintiff'^    C 1 3  ) 
©on  Ijan  a  general  %itljo?itp  from  W  latljer  to  recciiic  'S^ik.ssj, 
ant  pap  Ijis  jfatljec'js  03oncp*    €l)c  ®on  took  a  Xill  fo? 
$^oncp  tJue  to  IjijJ  iratber,  anO  recciiJCD  it  toitljout  a  parti- 
cular autljo?itp  fo?  tljat  Purpcrfc,  anD  tljig  toitl)  an  Jntcnt  to 
imbe^il  it ;  but  Ije  uabc  a  Eeceipt  a^  fo?  {^oncp  Ijan  to  W 
jfatljcr'is  afe ;  tljis  ^onep  toais  ^\Mt\\  to  tljc  Dcfcniiant* 
'Cljc  £lueffion0  tocrc,  Jfirff,  3f  tljc  %m\  couio  hz  a  £Ilit= 
ncffi  to  p?oUc  tljc  Dflibcrp*    ant  zip,  Ctl()Ctljcr  tljc  Jfatljcr  i  ^'^'  43'^ 
coum  maintain  tljis  aftion  f  Mod' car. 

Holt  €.%.  lua0  of  ©pinion,  tljat  tljc  @on  migljt  be  an=  5°'.  ?'•• 
mitten  ajs  a  gooD  2Bitncf0,  Ijijs  Ccftimonp  beinn;  co?robo-- ;  lJ^v^s!' 
ratcn  bp  otljcr  Circumffance^,  ann  tljat  tljc  aaion  Uias  Mod.  caf/ 
maintainable,    acco?ninff  to  tljisj  ©pinion  tljc  Plaintiff  ban  ^^'■ 
a  Clcrnia, 


WOMEN. 
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515. 


WOMEN. 

Dominus  Rex  qjerfus  Pigot.     Pafch.   13  W.  j. 


H 


(£  tons?  contjiacu  upon  an  3lntii3meut  fo?  ^iistie-' 
mcauo?  in  ammptino;  fo?cililp  to  cnri-j)  auiap  one 
^?0»  Hefcot,  a  CBoman  of  jjrcat  JfoKiutc* 
Holt  €*  %  <&ute  tljiis  conccrnis  nU  tfje  People 
in  England  t!jat  iiJOuHi  HiTpofe  ef  tbcit  Cljiinjen  luell  ^  mm 
ije  tuas  fineti  2oo^arU0,  anti  tijelaJip'is  a^airi,  toljo  luas 
p?iijp  to  tije  Conttiuance,  toas  finct  20  Qgarfes,  ann  to  go 
to  ail  t!)e  €ourt0  toitf)  a  j^apct  upon  Ijer,  toitlj  Ijec  Offence 
to?it  in  latge  Cljacaaetjs* 


Cafes  W. 


WRECK. 

Wiggan  'verjus  Branthwaite.     Hill.  10  W.  3. 


T 


^li)€  abbot  of  Broomhall  ftjajS  fei^eti  in  fee,  in  Eiffljt 
of  510  ^onafterp,  of  tijc  (^ano?  of  Broomhall,  anu 
Ijati  aatecU  bp  p?efctiption*    Clje  ^ano?  bp  tibe 
SDilfoUition  of  sponaffetic0  came  to  l^inn;  H.  8.  bp 
tu!)ici)  tlje  ©Hrecfe,  beintj;  a  Eopal  iftancftife,  ijeffeQ  in  ijim 

jure  Coronae:  i^Z  fftantg  tlje  SDfliCe  Of  piQl)  ^Dmiral  of  Eng- 
land to  tbe  lo?ti  filifcount  L'ifle,  tnitb  all  ^reclt0  at  %ti\ 
antJ  all  otljer  P?ofitsi  to  t^e  faiD  Office  belonging :  $lnD 
aftet  tljis  Ije  gcantii  tlje  S^ano?,  &c.  to  B.  unOec  Myoin  tlje 
fain  Plaintiff  in  t&e  aaion  claims ;  but,  ass  tf)c  Ccunfel  fo? 
tlje  Defentiant  urgen,  tlje  caiteck  being  gcanteD  to  tlje 
Lo?li  L'lfle  befo?e,  anU  not  teciteC  in  tlje  <S5?ant  to  B.  it  Dirr 
not  pafg  bj)  tlje  (©?ant  to  b.  anti  tljcrefo?c  t&e  Plaintiff  Ijao 
no  €itle* 

OBut  Holt  C*  3!*  obet=tuleti  tljijs  on  eminence  at  a  Crial 
in  Suffolk,  tljat  tbe  aBtecfe  belongen  to  tlje  99ano?  bp  p?e= 
fcciption,  ant  couin  not  pafsi  as  appuftcnant  to  tljc  Office 
of  |)iglj  ^umiral :  9nti  it  being  mobeti  to  l)abe  it  founo  fpe- 
ciallp,  it  toajs  tcfufeo^  ant  a  05111  of  exceptions  uias  ten- 
I  uetcn 
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tJCfcD  auB  fcalcn,  niiD  a  Wiut  of  Cttoi  &?oun:()t,  ann  €rro? 
nfiluncH ;  anH  it  tuaig  arn:iicn  bp  Hawles,  g)o!icito?  Cpencra!) 
niiti  Whitaker,  tljat  bcfiDcjs  tljE  »55?ant  of  muik  appurtr-- 
nant  to  tlje  Office  of  ^ig(j  aDmirnl,  Vmz  is  alfo  a  e^ant  of 
Maris  ejeda,  \X}l)\t\)  10  iiot  rcIatiDc  to  tfje  fl)fficc,  aiitJ  luiil  COUl^ 
p?cf)cnti  a  ©lant  of  all  edivrcU  tljcn  in  tlje  JpanOjs  of  tljc  ming ; 

ann    tljC   rCftraillinQ;  ClaillC  of  eidem  fpeclant'  &  pertinent' 

fljall  not  relate  to  tlje  eHrecU  of  ^ea  fftanten,  fo?  mxctk 
cannot  belonn;  to  tfje  Office  bp  p?efcnption,  fo?  tijc  Office 
itff  If  is  luitijin  Cime  of  O^emo^p, 

OBiit  per  Holt;  OLlrecks  map  be  claimeri  hp  pjcfcription, 
ann  map  belong  to  tlje  lo?li  aomiial  bp  p^efcription  -,  fo? 
tlje  !Lo?ti  $liimii:ars  Office  is  an  ancient  Office,  tempore 
dont,  tbouglj  it  miijljt  not  be  Delten  in  a  finglc  pcifon,  o? 
in  tlje  fame  £?3annee  as  it  is  notu*  Dy.  152.  b.  Cljcve  is  a 
p?efcription  fo?  tljc  Loin  Diijlj  aomiral  to  grant  tijc  Office 
of  Eegilfet  of  tlje  ^umiraltp  fo?  life ;  anti  Ije  mane  no 
Doubt  but  fome  airech  miffljt  belonn;  to  tfje  anmiral  b;> 
p?efcnption,  as  tljat  about  tlje  Cinque  Ports,  ann  fuel) 
l^laces  luljcre  Ije  luas  mort  conberfant  in  ancient  Cime  t 
Sinn  as  to  tljc  Objection,  in  regatn  tljat  tljece  is  but  one 
Concefllt,  02  Mo}'o  Of  ©?ant,  all  tljc  Claufes  fljall  be  taken 
to  be  ncpcnnant  on  it,  ann  tlje  Claufe  of  Eeflraint  fljall  cx-- 
tenn  to  all  of  tljem^  otljertuife  if  t&ere  Ijan  bttn  anp  moto 
of  (^?ant  intcmieniate ;  ann  ^ungment  luas  affitnten. 


WRITS. 

Goodwin  'verjiis  Beakbean.     Mich.  10  W.  ^. 

A  Scire  facias  againff  an  anminiftratoi,  upon  a  Jiitip    ( i , ) 
ment  obtaincn  againlf  tfie  Jnteflate,  luas  tefted  car  hew 
24  Odober,  ann  returnable  die  Lun^  prox.  port  *^^'  '^^^■ 
menfem  Michaelis,   toljiclj   toaS  t&e    31ft  Dap  Of 
Odoberj  ann  an  Alias  Scire  facias  UiaS  tafeen  out  tcfted  Upon 

tljc  Dap  of  tlje  Keturn  of  tfic  firft  2Ilrit,  ann  returnable  Die 

Lunse  prox.  poft  craftiniim  animarum,  loljiclj   iunS  tlje  jt\)  of 
November. 

tTpon 
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Olpon  ttuo  Nihils  teturneu,  JuHijment  tuns  agadiit  tlje 
Defennant  t>p  Default ;  anu  tlje  3ntcffatc'0  (Soot)is  lucre 

tafeett  in  CrCCUtlon,  bp  iJlCtUC  of  a  Fieri  facias. 

3t  toajs  mot)eD  to  fet  afiHe  t&e  3uliffmcnt,  anU  to  fjatjc 
Keftitutioitj  Occaufc  tijefc  OLIritg  of  Scire  facias  tuerc  icre- 
ffulat ;  fo?,  bettueen  tlje  Ceftc  of  tbe  jFirft  anti  tl)e  Eetuni 
of  tljc  laft,  tOere  tocrc  not  fifteen  Daps,  cxclitfiue  of  tlje 
Dapjs  of  tlje  Telle  ann  Eeturn* 

Co  tuljicij  ft  toa0  anfmereu,  Cljat  tbefe  CSItitsi  tuere  as 

tljep  ouffl)t  to  be,  fa?  tljece  ate  eiijljt  Daps  inclufiue  be. 

•    ttoeen  tlje  Tefte  ann  Ectucn  of  eaclj  CBtlt;  anti  tlje  feconn 

mtit  mull  altoaps  bear  tefte  upon  tljc  fame  Dap  on  tobfr^ 

tlje  firfi  loas  returnable,  ann  tljerefoje  of  l^ecelUtp  tljat 

Dap  muft  be  recfeonet  ttuice* 

See  T.  Jones     'BefiOcs,  uo  Objeftfon  lies  to  t()e  Cltrits  finfflj* ;  tljere^ 

"8.         fp^g  tlje  puttinu  tbem  together  fljall  not  mahe  tljeni  irreijular 

bp  a  ioint  Computation  of  tlje  Cime. 

Cljc  luljole  Court  teas  of  tljnt  £)pinion«  Clje  plaintiff 
fjau  3!uliffment, 

Mafon  'uerjiis  March,     ii  W.  ^. 

(2.)     IB  falfe  S'mpnfonment  lain  to  be  fn  tbe  2Iacation,  tlje 
3  saik.\j97.  1  Defenuant  pleanen  a  mtit  taben  out  Tefte  in  tlje  €erm, 
bp  \j3f)icti  6e  arrefleii  tbe  Plaintiff,  &c. 

%y  Holt  C*  3!*  Cbe  Plaintiff  map  teplp,  Cljat  nottoitlj- 
ItanOino;  tbc  Tefte  of  tlje  cairft,  Ije  toolt  it  out  in  Vacation 
Cime ;  fo?  tnljere  tbe  OUrit  is  in  Support  of  liittitt,  no  a- 
ijerment  fljall  be  mane  aiyainfl  it :  Xut  it  is  otljeruiife  luljere 
it  is  to  juflifp  a  aUronu* 
'  VmWk^^'  ^  ^^^^^  Uiitbout  a  Tefte  is  not  ffooH,  fo?  tfte  Cimc  map 
a  L.U.  Abr.  ^^  i^jit^j-jai  toljeu  it  Ujas  iffueo,  antJ  it  iti  p?obeti  bp  tlje 
Tefte;  anti  if  it  be  out  of  tlje  Common  Latu  Courts,  it 
itiufl  bear  Date  fome  Dap  in  Cerm,  not  beino;  Sunday ;  but 
in  Chancery  2Hrits  map  be  ilfueH  in  Olacation  as  toell  as 
Cerm^Cime,  as  tl)at  Court  is  alUiaps  opem  ^no  mrits 
map  be  renetucn  eberp  Cerm  until  a  Dcfennant  i^  tnfeen ; 
but  in  B.R.  after  fibe  Cerms,  a  neto  Latitat  mull  be 
b?ou0^t,  anB  tbe  paintiff  map  not  reneto  tlje  olD  one* 

Trin.  law.j.     Hclt  C»  31.  'Bp  tf)t  aucfeut  Eule  of  Court  tberc  roulD 

Cafes  w.  3.  ^^^  ^^  ^  Sjoluutatp  Sppearaucc,  toitl)Out  a  ffillrit  toere  talten 

out ;  but  eben  noto  tljcre  mull  be  a  ©Urit  taften  out 

before  0}  after,  toi  Uiitljout  a  mtit  t^e  partieic^  fiabe  no 

I  Dap 
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Dap  in  Court,  initljotit  tuljiclj  tfjrp  cannot  appcnt^  anti  Ijc 
faUJ  no  2^iffci*cnce  bctuiren  a  uoluntarp  :3pp£ni*ancc  anD  one 
upon  a  Cepi  Corpus :  f  0?  fittc  tf)E  paintiff  ouiyljt  not  to  uc 
put  in  a  too^fe  ConHiticn  fo?  ijl^  l\in5ncfsi  in  not  atrcftino: 
tlje  ST'cfcntiant*  3f  a  (Itlsrit  be  tcturnabic  craft'  animar',  nun 
a  uoluntnrp  appearance  to  it,  it  luill  be  tlje  fame  ai5  if  it 

tocre  upon  a  Cepi  Corpus. 

Shirley  wrfis  Wright.     Trin.   i  Ann. 

1515  Debt  m  an  ^fcapc  of  one  talten  upon  a  Ca.  fa.  mk\)     CsO 
appcarcn  to  be  returnable  tlje  €erm  ne;i:t  but  one  after  |  !,''^-  '°^' 
tl)t  Teftc,  fo  t()at  a  Cerm  interbeneB:  laftec  a  aemia  fo?  ^^ 
t!)c  piaintiff,  it  tur.ss  niobcD  in  arrert  of  S'uUffment,  tfjat 
tlje  dillrit  bjas  mcrelp  boin,  ann  confequentlp  tljcre  coulD  be 
no  Cfcape,  ants  tije  €tljcriff  bio  loci!  to  ictljim  go,  3  Cro. 
468.    ©n  tijc  otijcr  ^icc,   to  fijciu  tfjat  a  mvit  map  be 
fauitp,  antJ  pet  not  boib,  lucre  citeb  Poph.  271.  Dy.  67.  "175- 
21  H.  7.  16.    Sy.  339-     I  Ro-  242.   3  Cro.  188.    Mo.  274. 
I  Cro.  271.    2  BuUr.  256.    2  Ro.  Rep.  4^2. 

Holt  C  3!*  Cfcape  lies  againft  tije  €)(jeriff»  3iti  mtaii 
Piocefs,  if  a  Ccrm  be  oniitten,  tbe  GiiUrit  ijs  boiD  in  all 
a8ion0  pcrfonau 

oaut  in  CcecutiDu^,  a  Ca.  fa.  omitting  a  Cerm  i^  not  '^^^-f^f 
Ijoib.    Cljc  Plaintiff  fjab  Juogment,  niii,  &c.  isaund.i6i, 

3!n  t!je  fame  Cafe,  Holt  c*  31*  faio,  :jf  a  CKHrit  of  Cjce- »  lcv.  109. 
cution  bear  Tefte  out  of  Cerm,  tlje  S)ljeriff  i&  jultifiable, 
anti  pet  fljaU  not  be  liable  to  an  aaiou  of  Cfcape,  fo?  it  ijs 
a  boio  Ciarit* 

Harvey  'uerjus  Bread.     Pafch.  3  Ann. 

Wl^JC  of  Cnquirp  toag  returnable Tres  Trin.  tuljicfj     C4) 
Ijappcnct)  to  be  on  a  Sunday,  fo  t&at  tlje  Eflbins  f^^^'l;/^*' 
feerc  kept  on  tfje  Monday,    dje  Mtit  iss  returneo  to  Ijabe 
been  erecutcn  tlje  i4t!j  of  June,  uiljiclj  laas  tlje  Dav  after 

tlje  Ecturn,  viz.  Monday:    Cljo'  per  tot'  Cur',  a  Wiiit  map 

be  etecutco  on  tljc  Dap  of  its  Eeturn,  pet  if  it  cannot  be 
iepllp  none  on  tljat  Dap,  tijep  fljall  not  tso  it  tlje  mxt  Dap; 
anD  tljc  malenoat  i^  LaU),  of  toljiclj  tue  a0  lunccs  muft 
take  notice* 

9  H  Williams 
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Williams  ^erjus  Hoskins.     Mich.  3  Ann. 

(5.)       TB  tW  €afC  per  Holt  C*  3!*  &  Cur',    mi)ttC  a  mtit  !0 

Mod.caf.    J[  Koon  fo?  anp  Cl)ino:  tijnt  cotD  appear  on  tijc  if  ace  of  ft, 

^'°"  altljo'  it  be  not  appofite  to  tlje  pmpofc  intenneti,  it  ma? 

not  he  altereU  -,  fo?  to  amenD  mouio  be  to  mal^e  a  netu  Kltit. 

Ibid.  1  J?.        Holt  C*  31>  3lt  i0  illegal  to  fill  up  a  Qllrit  after  it  i$  fealen  ^ 

nnu  toljoeber  is  arreffeti  bp  Clirtue  of  fuel)  Mviu  map  tal^c 

aouantage  of  it*    a  £)efenriant  cannot  ercept  to  quaflj  a 

COrit  till  a  Eettirn  tljereto  be  mane  ann  fileo:  ^ano  all 

mtit^  are  to  be  JReturncn  ann  jTileti  in  Hue  Cime,  brcaufc 

tlje  f  ilinn;  tljcm  id  tlje  ^Urrantp  fo?  tlje  }S>?ocecti{nff6» 

Mod.cac        3n  tlje  Cafe  of  Crowther  anti  Wheat,  tl)e  Court  luas  of 

L  &  E.  143  ^pj'„(p,^^  tj^jit  if  jjjip  alteration  be  mane  in  anp  22Irit  by  a 

Clerk  in  a  Cljing  immaterial,  after  €)ealino;  tlje  Cllrit,  it 

toill  no  no  l)arm ;  no?  is  it  anp  <^?ounn  to  quaflj  tlje  p?o= 

ceenings:  9nn  if  it  be  material,  befo?e  tlje  mtit  tnas  fenlen, 

tljat  luiU  not  Ditiate  5  but  if  on  potion  ngainft  tlje  Clerk 

toljo  mane  manp  Eafures  ann  interlineations  in  tbis  tBHrit, 

it  appearen  to  be  none  after  tlje  (QHrit  ioas  fealen,  it  is  a 

a9isnemeano?  punifljable* 


A  TA- 


T 


OF     THE 


^i^imipal  ^attttfsi. 


I. 


A. 
abatement* 

IN  an  Adion  againft  two 
Joint-Trefpaflfers,  a  former 
Aftion  againft  one  of  them, 
pleadable  in  Abatement  againft 
him  only.  Tage  i 

2.  A  Rejnittitur  of  a  Writ  of  Er- 
ror ought  to  be  in  Cafe  of  Abate- 
ment, as  well  as  on  a  Nonfuit  or 
Difcontinuance.  i ,  2 

3.  In  an  Adion  by  Bill,  the  Plea 
in  Abatement  is  of  the  Bill  only, 
and  not  of  the  Declaration.        3 

4.  Plea  of  Alienee  in  Abatement 
triable  only  where  the  Writ 
brought.  Ibid. 

5.  Alienee  not  pleadable  in  Abate- 
ment of  a  Sci.  fa.  where  'twas 
pleadable  in  the  Aflize.         Ibid. 


6.  In  an  Appeal  of  Murder,  the 
Defendant's  Plea  in  Abatement 
was  good  upon  Demurrer  i  tho' 
he  might  have  been  compelled  to 
plead  over  to  the  Felony.  ^ age  61 

7.  After  Abatement  of  a  Writ  of 
Error,  how  the  Defendant  is  to 
take  out  Execution.  273 

8.  Attachment  of  a  Debt  in  London 
ought  to  be  pleaded  in  Abate- 
ment of  the  Writ.  28) 


^CQuittaL 

Acquittal  only  not  a  fufficient 
Ground  of  an  Adion  for  a  mali- 
cious Profecution.  3, 4 


asion 
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17.  Indthltanis  lies  againft  an  At- 
torney  for  Prothonorary's   Fees. 

T^cige  20,  2 1 

18.  For  caufing  Plaintift"  to  be  ar- 
retted, and  maliciouily  charging 
her  with  Felony  before  a  Jultice, 
(jc.  22,  23 

19.  For  arrefting  in  an  extravagant 
Debt,  to  deter  Bail.  23 

20.  In  Trefpafs,  the  Plaintiff  does 
not  make  Title,  the  Defendant 
need  not.  23,  24 

21.  Cafe  and  Trefpafs  are  different- 
ly to  be  fupported.  24 


Mm\  on  tlje  Cafe* 

I.  Where  Credit  given  on  the  De- 
fendant's Affirmation  is  a  good 
Ground  of  an  Adion.        'P(-^f,e  5 

3.  Cafe  for  diverting  a  Water- 
conrfe,  if  it  well  lies  upon  the 
PcUcfllon  only.  5,  6 

3.  Cafe  lies  againfl  a  Bailiff.  6 

4.  Action  for  a  pubiick  Nufance  lies 
not  without  fpccial  Damage.     6, 

7,10,11 

5.  Comminioncrs  to  examine,  &c. 
may  maintain  an  Atlion  pro  opt  re 
er  /abore.  7 

6.  Jffnmpjit  and  Trover  cannot  be 
joined  jn  the  fame  Declaration. 

Ibid. 

7.  Where  the  Vendor  may  maintain 
an  Adion  before  Delivery  of  the 
Goods.  8 

b'.  Damages  are  of  three  Kinds  to 
maintain  Adion  for  malicious  Pro- 
fccution.  8, 9 

9.  If  it  lies  for  negligently  keeping 
Fire.  9 

10.  Againfl:  a  Carrier,  how  far 
maintainable.  9, 10 

II.  Lies  for  a  Mafter  of  a  Ship, 
obftruded  in  his  Voyage,  for  his 
particular  Lofs  only.  1 2 

12.  Lies  nor,  where  there  was  a 
former  Recovery.  Ibid. 

13.  Lies  for  Misfeafance,  tho'  no 
Confideration  paidi  but,  13 

J  4.  It  lies  not  on  a  naked  Promife. 

1 5.  Lies  againfl  an  Innkeeper,  for 
negligently  keeping  a  Horfc.    13, 

1 6.  For  ihootmg  a  Gun,  and  fright'- 
aing  Wild-fowl  coming  to  the 
Plaintiff's  Decoy.  i^  to  20 


Siafoit  fur  Affumpfit. 

1.  Indebitatus  Affumpfit  lies  when 
Money  is  received  without  Con- 
iideration,  or  upon  a  void  one.  25 

2.  Ivies  upon  a  Promife,  if  it  happen 
within  the  Year,  tho'  it  might 
happen  later,  and  be  barred  by 
the  Stat.  29  CVzr.  2.  c.  3.      25,215 

3.  Where  the  Contrad  is  entire,  and 
the  Duty  precedent,  a  Demand 
not  neceflary.  26 

4.  Lies  upon  a  Bill  of  Exchange 
without  an  exprefs  Promife.     27, 

28 

5.  Not  barred  by  a  Releafe  prece- 
ding the  Promife.  28  r«j  33 

6.  Lies  on  mutual  Promifes.     Ibid. 

7.  And  fufhcient  if  the  Plaintiff  a- 
vers  he  has  done  all  on  his  Parr. 

Ibid. 

8.  Note  delivered  to  be  intended 
good,  and  a  good  Confideration 
to  maintain  the  Adion.  34 

9.  Receiving  and  finding  Necefia- 
ries,  is  receiving  as  a  Gueft.  Ibid, 

I  o.  Where  Indebitatus  lies,  or  not, 
but  Cafe  fpeciai,  where  the  De- 
fendant 
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fendant  has  not  performed  his  A- 
greement.  I' age  35,36 

11.  Where  the  Defendant  being 
married  to  another,  received 
Plaintiff's  Rent  as  her  Husband, 
Indebitatus  Ajfumpfit  lies.  3  <5, 3  7 

1 2.  Whether  Indebitatus  Jfflmipjit 
lies  upon  a  Bill  of  Exchange.  115 

13.  Where  on  Iflue  on  Nou  ajjiimp- 
fit  infra  fex  annos  you  need  not 
iliew  the  Original  in  Evidence. 

284 
1 4.0n  Indebitatus  Jjjiimpfa  for  Mo- 
ney lent,  Money  received  to  the 
Plaintiff's  Ufe,  (j  infimul  Com- 
putaffetj  the  Defendant's  Letter 
promifing  fhortly  to  pay  the 
Plaintiff  30/.  which  he  owed 
him;  not  fufficient  Evidence.  290 

15.  A  Bill  delivered  of  Work  done 
iS  an  Original,  and  not  a  Copy ; 
and  if  it  be  received  objected  to 
fome  Particulars,  the  Reft  are 
admitted  to  be  true.  292 

16.  Whether  the  Statute  of  Limita- 
tions may  be  given  in  Evidence 
upon  Non  Ajjiimpfit.  294 

17.  Where  a  Shop- Book  good  Evi- 
dence, and  no  Proof  neceflary  of 
Delivery  of  Goods.  298 

18.  The  ufual  Courfe  of  Dealing  in 
Trade  is  proper  Evidence.      300 

19.  A  Promife  without  a  Confide- 
ration  will  not  fupport  an  J}J[ump- 
ftt.  328 

20.  Indebitatus  Jffumpjit  will  not 
lie  but  where  Debt  lies.  3  29 

21.  Whether  a  fpecial  Adion  on 
the  Cafe  will  lie  for  Money  won 


at  Gaming  ■ 


330 


Siaionis  on  statute?}* 


X.  On  Statute  of  Winton,    Servant 
robbed  of  Matter's  Money,    ei- 


ther of  them  may  maintain   the 
A<aion.  Page^jj^S 

2.  For  exercifing  a  Trade,  lies  not 
at  JFeJiminJlery  out  of  the  proper 
County.  38 

1.  Laid  the  fame  Term  the  Words 
were  fpoken,  if  good.  38 

2.  'Part  of  the  Words  proved,  by 
which  Plaintiff  loft  Marriage, 
fufficient.  39 

3.  The  Words  to  be  taken  accord- 
ing to  the  common  Senfe  of  By- 
ftanders,  and  the  old  Rule  mitio- 
ri  Jenfu^  exploded.  Ibid. 

4.  He  is  a  pitiful  'Fello'uo^  and  not 
able  to  pay  his  T>ebtSj  of  a  Mer- 
chant, adlionablc.  Ibid. 

5.  Where  the  Words  muft  be  fcan- 
dalous  ,•  a  common  Trefpafs  is  not 
fcandalous  ;  calling  Tapiji^  if 
aftionable,  or  not.  40 

6.  In  Evidence  for  Words,  the  Wit- 
ncfs  may  read  the  Words,  if  he 
wrote  them  down  immediately. 

29J,  295 

aniiition* 

1.  If  necelTary  in  Hominereplegian- 
do.  41 

2.  Servant  a  good  Addition.    Ibid. 

3.  An  Addition  may  be  neceffary  at 
Common  Law,  as  Junior.   Ibid, 

anminiftrato?*   See  €xtti\Ui^. 

1.  To  the  Husband,  his  Widow  or 
next  of  Kin :  To  the  Wife,  the 
Husband  only.  42 

2.  What  to  plead  to  a  Sci.fa.  up- 
on a  Judgment,  before  his  own 
Time.  42 

9  I  3.  Ad- 
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3.  Adminiftration,  the  Locality  of 
it.  Tage  43 

4.  Adminiftration  durante  mimre 
dtate,  when  to  determine.    Ibid. 

5.  Adminiftration  to  Graiximother 
good,  againft  the  Aunt.      43,44 

6.  Tlene  admimjlraciit,  where  not 
pleadable.  44 

7.  Difference  between  declaring  up- 
on the  PolTelfion  of  Inteftate,  or 
his  own  Poffeflion.  45 

8.  Whether  bound  by  previous  A£t 
of  his  own.  Ibid. 

9.  What  a  fufficient  Averment  of 
the  Right  of  a  Peculiar  to  grant 
Adminiftration.  46 

10.  Privilege  not  pleadable  by  him. 

Ibid. 

11.  'Devafiamt  charged  muft  be 
traverfed.  47 

1 2.  Liable  in  Debt  for  Rent  as  Al- 
figneci  how.  75 

13.  Where  the  Wife  Adminiftra- 
trixj  whether  the  Husband  liable. 

98,99,106 

14.  The  Adminiftrator  of  a  Perfon 
intitled  to  a  diftributory  Part, 
fliall  have  that  diftributory  Part, 

257,258 

1 5.  Where  an  Executor  is  named, 
Adminiftration  is  not  to  be  grant- 
ed to  another  without  abfolute 
NccefHty.  305 

1.  Certainty  neceffary  in  pleading 
their  Jurifdiftion.  47 

2.  Has  a  proper  Jurifdi^lion  of  Hy- 
pothecation, ^c.  when  ?    48, 49 

3.  Wages,  which  may  be  fued  for 
there?  48,178 

4.  For  Prohibitions   thither,  ^c. 

49 
4 


5.  Prohibition  not  before  Sentence. 

Tage  49 

6.  Compels  the  Impugnant  to  an- 
fvver  on  Oath.  49,50 

7.  Habeas  Corpus  not  allowed,  to 
elude  the  Procefs  of  the  Admi- 
ralty. 335 

1.  Prohibition  when  to  go  for  a 
Suit  for  Solicitation  of  Chaftity. 

50,51 

2.  Why  A<^ion  maintainable  for  A- 

dultery.  5 1 

1.  Between  Jointenants,  what  a 
good  Partition  thereof?  52 

2.  Compofition,  how  made,  and 
between  whom  ?  Ibid. 

I.  Full  Age  computed  to  a  Day.  53 

agreement* 

1.  A  naked  Promife  gives  not  an 
Adion.  1 3 

2.  The  Breach  to  be  fpecially  af- 

53>54 


figned. 


aimanacife* 


I.  What  Evidence  it  is,  or  whe- 
ther the  Kalendar  be  Part  of  the 
Law  of  the  Land  ?         204, 205 

I.  If  Error  amendable  where  the 
Inftrudion  is  full,  and  the  Officer 

miftaken 
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miftaken   in  making  out  a  Writ 
of  Error.  P/?^f  54,55 

2.  Mifprifion  of  Clerk,  where  a- 
mendablec'  5  5 

3.  Where  not  allowed  after  De- 
murrer, li^i^- 

4.  Amendment  of  a  good  Writ,  not 
to  be.  5^-)  ^^• 

5.  Not  granted  to  falfify  a  true  Plea. 

58 

6.  Judicial  Writs  amendable  at 
Common  Law.  58,  5P 

7.  Writs  Original,  not  amendable 
by  Common  Law  nor  Statute. 

59,60 

8.  Amendment  in  Error,  of  the 
Record  in  S.  R.  by  the  Record 
in  C.  'B.  is  the  Courfe  of  the 
Court.  173. 

amci-ciiimcnt* 

I.  Where  two  Amerciaments  may 
be  in  one  Adion.  262 

ancient  DemcCne* 

1.  To  be  averr'd  by  the  Record  of 
'Domefday.  60 

2.  Whether  Part  or  Parcel  of  An- 
tient  Dcmefnc  is  triable  by  the 
Country.  Il^id. 

3.  What  it  is,  and  the  Tenants  Pri- 
vileges. Il^id. 

appeals* 

1.  In  an  Appeal  of  Murder,  the 
Defendant  who  pleads  in  Abate- 
ment may  be  enforced  to  plead 
over  to  the  Felony  j   and  how. 

61 

2.  In  an  Appeal  of  Murder,  the  De- 
fendant's Appearing  by  Attorney 
is  a  Difcontinuance.  ll>id. 


3.  Certainty  requilite  in  an  Appeal 
of  Murder,  of  Time,  Stroke, 
Place,  Perfons.  Tage  6z 

4.  The  bringing  an  Appeal  fliall  not 
hinder  the  Allowance  of  Clergy 
on  a  previous  Con  virion  of  Man- 
flaughtcr,  and  a  good  Bar  to  the 
Appeal.  63,64 

5.  The  Record  of  an  Appeal  of 
Murder  was  not  put  in  to  be 
tried  at  the  Affizes,  'tis  neither  a 
Nonfuit   nor    a   Difcontinuance. 


25J 


appearance* 


I.  The  antient  Courfe,  where  the 
Officer  did  not  return  the  Writ  at 
the  Day.  65 

appcnuant  ant  app.urtenant, 

I.  What  Improvements  or  Addi- 
tions to  a  Houfe,  by  the  Tenant, 
he  may  remove,  or  not,  and 
when.  ^5, 66 

apprentice* 

1.  A  Man  may  have  been  an  Ap- 
prentice to  fevcral  Trades.       67 

2.  Serving  as  an  Apprentice,  with- 
out being  bound,  favcs  from  the 
Danger  of  the  Stat.  E/.        Ibid. 

3.  Whether  an  Apprentice  is  to  go 
to  Executors,  or  not.  67, 68 

4.  What  Averment  is  advifeable  in 
the  Indidment  for  exercifing  a 
Trade,  not  having  been  Appren- 
tice. 68 

5.  Apprentice  may  be  difcharged  by 
Juftices  of  Peace,  and  order  a 
Reftitution  oPthe  Money.    Ibid. 

arbittaincnt. 
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2.  Covenant  or  Debt  where  it  lies 


atlJitrament,  ai:6itcato?!S* 

See  atnatO,  per  totum. 

I.  Arreft  after  the  Writ  is  return- 
able, is  illegal.  ^^g^  7° 

ati-eft  of  3iimffmcut* 

1.  What  Time  allowed  to  move  in 
Arreft  of  Judgment.  Ihid. 

2.  What  Notice  necelTary  of  Mo- 
tion in  Arreft  of  Judgment.      7 1 

3.  Arreft  of  Judgment,  for  what 
Caufe,  and  the  antient  Courfe  of 
it.  Ihid. 

a(rct0* 

1.  What  Rcverfion  is  Aflets,  and 
what  not.  72 

2.  A  fpecial  Judgment  againft  the 
Aflets  only,  ftiall  bind  from  the 
Time  of  Filing  the  Original,  or 
Bill.  Ihid. 

3.  A  defperate  Debt,  whether  it  be 
AfTets?  297 

4.  What  Debts  due  to  the  Decea- 
fed  are  to  be  accounted  Aflets? 

306 

5.  Want  of  AfTets,  fpecial  Plea  and 
Replication.  308,  309 

6.  Executor  muft  plead  all  his 
Judgments,  or  he  lofes  his  Right 
of  preferring  them.  3 1  o 

7.  Where  a  Reverfion  in  Fee  fallen 
into  Pofleffion  is  Aflets  in  the 
Hands  of  the  Heir.  337 


^fllgneeis* 

I.  Aflignee  of  a  Term, 
why  chargeable  ? 
4 


againft 


Aflignees 


of 


when,  and 
73 


a    Term. 
Tage  74 

3.  Where  Leflce  liable  after  Aflign- 
ment  and  Acceptance  of  Rent,  or 
Afljgnment  and  Notice.  75 

4.  Adminiftrator,  when  liable  as  Af- 
iignee,  in  Debt  for  Rent.     Ihid. 

^ttacfiment* 

I.  The  Court  did  not  grant  an  At- 
tachment for  an  ill  Practice,  until 
Service,  or  Endeavour  of  Service. 

136 

atto?ne?« 

1.  An  Attorney  Adminiftrator  fliall 
not  have  Privilege.  46 

2.  Has  not  Privilege,  being  Defen- 
dant in  a  Tranlitory  Adion,  to 
change  Venue  to  Middlefex.    'j6 

3.  Is  not  compellable  to  difcover  the 
Secrets  of  his  Client.  Ihid. 

4.  In  fome  Refpeft  confidered  as 
Counfcl.  Ihid. 

5.  His  Appearance  binding  to  the 
Client,  and  how  far.  77 

6.  Not  to  be  changed  without  Leave 
of  the  Court.  Ihid. 

7.  Want  of  Warrant  of  Attorney  is 
Error,  but  muft  be  certified  on 
Certiorari.  169 

aunita  Ciuercla* 

I.  W^here  after  Judgment  the  De- 
fendant would  be  relieved  on  a 
Fad  which  is  not  in  any  of  the 
Proceedings,  the  Remedy  is  Jn- 
dita  (^tierela,  and  not  a  Writ  of 
Error.  271 

2.  Where 


A  Table  of  the  Principal  Matters. 


2.  Where  Relief  may  be  on  Mo- 
tion, or  where  it  muft  be  on 
Audita  (^lerela.  'Page  2  7  2 

aticrmcnt 

I.  In  Cafe,  'tis  necclTary  to  aver  the 
Performance  of  a  Condition  pre- 
ccdenr.  H^ 

1.  Special  Authority,  where  requi- 
fitc.  77 

2.  Of  Commiffioners  of  Bankrupts 
to  be  purfued  ftridly.  94?  95 

3.  Of  a  Conftablc  out  of  his  Parilli. 

4.  Of  Jufticcs  of  Peace  to  appoint 
Conrtablcs.  ■Z/'/^. 

1.  A  perfonal  Demand  is  necefifary 
to  ground  an  Attachment  for  not 
performing  an  Award  made  upon 
a  Rule  of  Court.       ^  78 

2.  An  Attorney  may  bind  himfclf 
that  his  Client  fliall  ftand  to  an 
Award :  So  for  an  Infant.    78,79 

3.  Difference  between  an  Award 
and  an  Accord.  79 

4.  A  mutual  Submiffion  implies  a 
mutual  Promife.  79?  8  ^ 

Award  made  by  Rule  of  Court 
fet  afide  only  for  ill  Pradlice  or 
Irregularity.  80 

6.  For  the  Choice  of  an  Umpire, 
and  for  the  Execution  of  his 
Power.  Z/'/^- 

7.  Material  Omiflions  make  the 
Pleading  of  an  Award  ill.   80, 8 1 

8.  Whether  the  Juftice  of  it  to  be 
re-examined  by  the  Court*        8 1 


5 


9.  What  to  be  deemed  a  final  A^ 
ward.  P^l^^  8  2 

10.  A  Sum  of  Money  awarded  is 
immediately  a  Duly.  Ib/di 

11.  A  Parol  Award  may  be  deli- 
vered ore  temts.  82, 83 


T)Rifoncr  for  Treafon   uaii>.uj 


bailed 
in  what  Cafes?    83,  84,85 

2.  A  Peer  denied  Bail  after  Indid- 
ment  of  Murder  found  j  tho'  he 
had  been  bailed  by  the  Chief  Ju- 
fticc  before  Indidment.  84 

3.  Want  of  Health  in  the  Prifoner, 
together  with  a  Delay  on  the  Side 
of  the  ProH-cutor,  held  good 
Caufe  of  Bailing  in  High  Treafon. 

8> 

4.  To  order  common  Bail  upon  the 
Merits  would  difparage  a  Man's 
Caufe.  85,87 

5.  Where  the  Plaintiff  fhall  be  ob- 
liged to  accept  the  Bail  in  the  O- 
riginal  Adion,  and  where   not? 

85,86 

6.  Want  of  Notice  to  the  Profecu- 
tor  of  the  Prifoner's  Surrender,  is 
a  good  Caufe  to  refufe  to  Bail 
him.  2>6 

7.  Special  Bail  required  in  Caufes 
coming  in  by  Habeas  Corpus^  ex- 
cept againft  Executors.  87 

8.  A  Plea  of  Ufury  or  Durcfs  will 
not  excufe  from  fpecial  Bail.  Ibid^ 

9.  Perfons  bailed  while  the  Return 
to  an  Habeas  Corpus  is  under 
Ccnlideration,  tho'  the  Commit- 
ment was  in  Execution,  or  pro 
poena.  8S 

9  K  ,10.  Spe- 
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10.  special  Bail  in  fome  Cafes  re- 
quired, or  not,  upon  the  Circum- 
ftances.  Tage  88,  89 

11.  Whether  an  Adion  againft  the 
Sheriff  for  taking  infufficient  Bail. 

89 

1  2.  To  what  Amount  the  Bail  fhall 
be  anfwcrable.  89,  90 

ij.  The  Bail  cannot  take  Advan- 
tage of  an  Error  in  the  Record 
againft  the  Principal.  90,  91 

14.  At  what  Time  the  Bail- Bond 
may  be  fued.  9 1 

1  •).  Bail,  when  difcharged  by  the 
Defendant's  Death.  Ibid. 

I  (5.  In  what  Cafes  a  Prifoner  in  Ex- 
ecution bailable.  88, 91 

17.  Where  Plaintiff  in  Error  iliall 
put  in  Bail,  or  not,  upon  Judg- 
ment upon  a  Bond  for  Payment  of 
Money  upon  Star.  3  Jac.  c.  8. 

26% 

18.  Whether  Executors  are  to  be 
held  to  fpecial  Bail.  308 

19.  Contemptuous  Carriage  to  a 
Magiftrate  good  Caufe  of  requi- 
ring Sureties  of  the  good  Behavi- 
our. 331 

'Bailiff* 

1.  Where  a  general  Authority  will 
not  ferve  him.  77 

2.  Bailiff,  or  not  Bailiff,  is  not  tra- 
verfablc  on  Avowry  for  Rent. 

256 

'BanKruptjS* 

1 .  An  Inn-keeper  is  not  within  the 
Statutes  of  Bankrupts.  92 

2.  Imploying  a  Sum  of  Money  in 
Trade  in  the  Way  of  Venture, 
will  not  make  a  Trader  within 
the  Statutes.  93 


3.  A  Farmer,  as  fuch,  cannot  be  a 
Bankrupt.  Tage  g^ 

4.  A  General  Rule  what  Buying 
and  Selling  may  make  a  Bankrupt, 
or  not.  94 

5.  The  Bankruptcy  of  one  Joint- 
Trader  fhall  not  affed  the  Inte- 
reft  of  his  Companion.  Ibid. 

6.  The  Manner  how  the  Commif- 
fioners  ought  to  execute  their  Au- 
thority. 94,  9  J 

7.  Whether  a  Sale  of  Goods  by  the 
Bankrupt,  after  an  A6t  of  Bank- 
rupcy,  be  voidable,  and  by  whom. 

95 

8.  A  plain  Ad  of  Bankrupcy  will 
not  be  purged  by  fubfcquent  Be- 
haviour; but  a  doubtful  hGt  may 
be  explained.  Ibid. 

9.  Bankrupcy  is  not  a  material  Dif- 
ability  in  an  Executor.  305 

'Bargain  anH  S)ale» 

1.  When  the  different  Parts  of  a 
Bargain  are  to  be  performed.    96 

2.  Payment  on  Bargains,  when  to 
be  made.  97 

3.  At  what  Time  the  Vendee  ought 
to  take  away  the  Goods.       Ibid. 

4.  Tis  a  Deceit  for  a  Man,  who  not 
being  the  Owner  has  PoifefTion  of 
Goods,  to  fell  them  as  his  own. 

208 

5.  A  Man's  Affirming  Goods  to  be 
his  own,  on  a  Sale,  amounts  to  a 
Warranty.  Ibid. 

•Baton  anu  JFcme* 

I.  Judgment  on  Sd.  fac.  againft 
Husband  and  Wife;  on  a  Judg- 
ment againft  her  when  fole ;  the 
Wife  dies,  the  Husband  is  charge- 
able. 97,  1 01 

2-  Where 
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a.  Where  the  Wife  does  not  coha- 

•    bit  with    her  Husband,   whether 

fhe  fhall  have  a  Credit  to  charge 

him.        'Page  98,  loo,  loi,  102 

3.  Whether  the  Husband  fhall  be 
bound  or  not,  where  the  Wife  is 
Adminiftratrix,  &c.  98,  99 

4.  The  Husband's  Releafe  a  Bar  to 
the  Wife  of  a  perfonal  Duty,  whe- 
ther flie  will  or  not,  in  what  Ga- 
les. 99 

5.  In  an  Adtion  brought  againll 
Husband  for  her  Trefpafs,  the 
Bail,  &C.  how  to  be.  100 

6.  Judgment  on  Sci.  fac.  for  Huf- 
band  and  Wife,  on  a  Judgment 
for  her  when  fole;  the  Wife  dies ; 

■"  the  Intercft  furvives  to  the  Huf- 
band.  loi 

7.  The  Wife  may  be  a  Trefpaffer 
with  her  Husband,  and  his  Death 
fliall  not  abate  the  Action.       loi 

8.  W^hether,  and  in  what  Cafes  a 
Feme  Covert  may  make  a  Will. 

102 

9.  Though  a  Woman  lives  with  her 
Husband,  he  fliall  not  be  charged 
where  he  finds  her  fufficient  Ne- 
ceflaries,  and  has  given  Notice 
not  to  truft  her.      102,  103,  104 

10.  If  Goods  pawned  before  made 
into  Cloths,  the  Husband  is  not 
chargeable.  103 

1  r.  The  Husband  bound  to  provide 
the  Wife  NecefTaries,  though  (he 
be  lewd,  &C.  unlcfs  flie  departs 
from  him.  /Z'/V/. 

1 2.  Receiving  back  a  Wife  who  has 
eloped,  makes  the  Husband  liable 
to  her  Debts.  Il>id. 

13.  What  Power  the  Husband  has 
over  the  Goods  which  the  Wife 
has  as  Executrix.  104,  105 


14.  If  the  Wife  dies  before  the  Huf- 
band  difpofes  of  her  Eftatc,  there 
is  no  Title  in  him.        Tage  105 

15.  Husband  when  chargeable  for 
Rent  due  by  the  Wife.  106 

16.  Count  for  a  Battery  on  Husband 
and  Wife,  ad  damnum  ipforum, 
is  ill.  108 

17.  A  Feme  Covert  makes  a  Will, 
then  her  Husband  dies,  the  Will 
is  not  good,  without  a  Republi- 
cation. 246,  251 

18.  Debt  due  to  Feme,  not  altered 
by  bringing  Aftion,  if  not  reco- 
vered in  the  Husband's  Life-time. 

297 

19.  Where  the  Widow's  Executor 
cannot  recover  the  mefne  Profits, 
upon  Stat.  17  Car.  2.  305 

20.  Whether  a  Bond  by  the  Hut- 
band  to  the  Wife  before  Marri- 
age, to  provide  for  her,  is  extin- 
guiflied  by  the  Marriage.        309 


0!5aronp,  "Baroiu 

I.  The  Kinds  of  Baronies,  and  how 
created.  260,  &£, 

r.  A  common  Barretor  is  odious, 
and  not  a  good  Witnefs.         1 3  5 


OiJallatii* 

r.  When  Juftices  proceed  concern- 
ing them  on  the  Stat.  18  £/.  they 
cannot  commit,  dj'C,  107 

2.  Evidence  admitted  to  baftardize 
a  Man  after  his  Death.  287 

Xatterp, 
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'Batter?. 

I.  The  leaft  Touching  in  Anger  is 
a  Battery,  ^c.  and  what  is  not. 

Tage  1 08 

1.  Bill  in  the  King's  Bench,  in  what 
Cafes  of  the  Nature  of  an  Origi- 
nal. 7  2 

'B1II6  of  Cjtcfjnngc. 

\.  Are  but  fimple  Contrafts.        43 

2.  Are  "Bona  notahilia^  where.  Ih'id. 

3.  An  Ai^ion  on  the  Cafe  lies  on  a 
Bill  of  Exchange  without  a  Pro- 
mife.  28 

4.  The  Cufloms  of  Merchants,  ^c. 
as  to  Bills  of  Exchange,  and  In- 
dorfors  of  them.  1 09,  (jc. 

5.  An  Indorfement  determines  the 
Right  of  the  Indorfor.  1 1 2 

6.  Any  Perfon  who  will  draw  a  Bill 
of  Exchange,  is  a  Trader  for  that 
Purpofe.  112,  113 

7.  Whether  a  Bill  fhall  be  deemed 
Payment,  if  not  returned  within 
convenient  Time  to  the  Drawer. 

8.  Of  foreign  Bills,  when  to  be  ten- 
dered, accepted,  protefted.     114 

9.  A  Bill  of  Exchange  is  not  nego- 
tiable if  drawn  payable  to  A.  S. 
or  Nearer,  it  ought  to  be,  or  Or- 
der. 1 1 5 

10.  Whether  Indehitatns  J^impfit 
lies  upon  a  Bill  of  Exchange. 

Ibid. 

1 1.  The  Indorfee  cannot  recover  a- 
gainft  the  Indorfor,  without  a 
Default  of  Payment  in  the  Draw- 
er. 115,  117 


1 2.  A  Bill  of  Exchange  is  no  Speci- 
alty. Tage  1 1  5 

13.  What  Default  of  the  Plaintiff 
fliall  difcharge  the  Indorfors,  and 
what  not.  1 16,  118,  122 

14.  What  is  a  convenient  Time  to 
demand  the  Money,  upon  foreign 
and  upon  inland  Bills,     i  id,  118 


1 20 


15.  What  is  an  Indorfement,  and 
the  Effc<a  of  ir,  though  the  Bill 
not  payable  to  Order.  1 1 7 

1 6.  Intercft  allowed  upon  Bills,  and 
how  limited.  Ibid. 

17.  The  Plaintiff  muft  prove  he  de- 
manded, or  endeavoured,  O^c.  of 
the  Drawer,  to  enable  him  to  fue 
the  Indorfor.  117,  118 

1 8.  A  blank  Indorfement  gives  the 
ladorfee  Power  to  fill  it  up.    117 

19.  In  an  Action  againft  the  Indor- 
for, it  is  not  neceffary  to  prove 
the  Drawer's  Hand.    ^         118 

30.  The  Bona  fide  Poflelfor  of  a 
Bill  for  valuable  Confideration, 
fliall  maintain  his  Property  againft 
one  who  loft  it.  Ibid. 

21.  In  Cafe  of  Inland  Bills,  whether 
Proteft  be  not  neceflary  i  and  in 
Cafe  of  foreign  Bills.      118,  121 

22.  The  Proteft  makes  the  Drawer 
liable.  n8 

23.  The  Courfe  of  Trade  is  to  be 
obferved  in  giving  the  Rules  of 
Evidence.  1 1 9 

24.  A  Man  may  draw  a  Bill  of  Ex- 
change in  favour  of  himfelf.  Ibid. 

25.  Convenient  Notice  of  Non-pay- 
ment muft  be  given  to  the  Draw- 
er of  inland  or  foreign  Bills,    121 

26.  The  Want  of  a  Proteft  on  an 
inland  Bill  does  not  take  away  the 
Adion.  Ibid. 

27.  Where  a  Note  is  not  abfolute, 
but  conditional  Payment.  1 21,122 

28.  On 
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28.  On  Bill  of  Exchange  IndeV  Jf- 
fnmp  maintainable  by  the  firft  In- 
dorlbr,  and  how.  Tage  296 

29.  Bill  of  Exchange  may  be  ac- 
cepted by  Parol.  297 

30.  Where  he  that  takes  a  Bill,  and 
keeps  it  till  the  Party  on  whom 
it  is  drawn  becomes  infolvenr, 
fliall  be  barredj  (jc.  299 
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051110  Of  deception. 
See  €DiDCnCC, 


1.  Where  the  Date  is  one  Day,  and 
the  Delivery  on  a  fubfcquent 
Day,  how  to  declare.  i  22 

2.  Where  the  Bond  has  no  Date, 
how  to  declare.  IbU. 
Plea  of  Payment,  &c.  when 
good.  -?W- 

Where  the  Condition  indorfed  is 
impolTible,  tis  void,  and  the  Ob- 
ligation finglci  otherwife  if  the 
Condition   is  Part  of   the  Lien. 

I  22,  148. 
The  Obligor  muft  feek  the  Obli- 
gee to  pay  him,  if  in  JLugland^ 
and  no  Place  appointed.  123 

6.  How  the  Obligor  is  to  plead,  that 
he  K-v/j-  read}\  &c.  Ihid. 

Where  a  Bond  or  Note  fliall  be 
prefumed  paid.  Ibid. 

Where  a  Man  under  his  Hand 
and  Seal  acknowledges  himfelf  to 
be  indebted,  that  is  an  Obligation. 


5 


7 


8 


207. 


208 
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The  Cuftom  of  Borough- Engl ifli 
in  the  Manor  oiCroyden.  Tage  1 24 
The  Cuftom  puts  the  youngelt 
Son  in  the  Room  of  the  eldeft  at 
Common  Law.  Ibid. 

All  Lands  in  England  formerly 
Gavel-kind.  Ibid. 

Knight-Service  introduced  for 
the  Support  of  the  Crown,  i  2  5 
The  Common  Law  takes  No- 
tice of  the  Cuftom  of  Borough- 

Ibid 


Englifli. 


'Bottomrp, 


9.  What  amounts  to  a  Dcfeazance 
of  it.  2 1 8 

See  Ofitrjn 


I.  What  Pleading  neccflary  of  the 
Performance  of  a  Condition  of  a 
Bottomry  Bond.  126 

1.  Adlgnment  by  Non  performadt 
agreament'  pr^d\  when  not  too 
general.  53}  54 

2.  After  Breach  of  a  Condition  of 
a  Bond,  Plea  of  Payment  not 
good.  1 2  2 

What  is  a  Breach  of  a  Conditiom 
to  do  an  Aft.  i  23 

What  is  a  Breach  of  the  Condi- 
tion of  a  Bottomry  Bond.  i  26 
What  not  a  Breach  of  a  Bond 
in  Replevin,  to  profecute  with 
Etfe<ft.  127 

What  not  a  Breach,  where  each 
Party  is  to  do  an  AcS.  128 

If  a  Man  covenants  to  procure  a 
Conveyance  from  J.  it  is  no  Plea 
to  fay  that  J.  had  no  Title.  174 
,  The  Difference  between  afiigning 
a  Breach  in  Covenant,  and  in 
£>  L  Debt 


4 


5 


A  Table  of  the  Principal  Matters. 


Debt  on  a  Bond  to  perform  Co- 
venants. "P^^e  176 
9.  Whether  well  alligned,  or  not. 

203 

1.  The  Repair  of  Bridges  may  be 
chargeable  on  Lands,  by  Tenure 
or  Prefcription.  128 

2.  The  Indidment  for  not  repairing 
muft  ihew,  how  chargeable.  Ibid. 

3.  Indiclment  for  not  repairing  does 
not  lie,  unlefs  the  Bridge  be  in  a 
Highway.  1 29 

4.  The  County,  of  common  Right, 
is  to  repair  publick  Bridges.    340 

See  ^io;6Ujai?0» 

1.  By-Laws  unreafonable  are  void. 

130 

2.  All  Perfons  who  come  into  Cor- 
porations, are  bound  to  take  No- 
tice of  their  By-Laws.  182 

1 .  For  what  Money  or  Goods  he 
fliall  be  anfwerable  or  not.   9,  i  o 

2.  A  Coachman  not  anfwerable  for 
Goods,  if  not  paid  for  the  Car- 
riage. i3o>i3i 

3.  A  common  Carrier  muft  anfwer 
for  all  Events,  except  the  A6is  of 
God,    and  the  King's  Enemies. 

131 

Ceitai'ntp* 

\.  Certainty  rcquifite  in  an  Appeal  of 
Murder,  of  1'ime,  Wound,  Place, 
Perfons.  6z 


2.  Requilite  in  Indidments.    Tage 

3535  354- 

Cci-tio?aru 

1 .  Certiorari  refufed  on  a  fummary 
Convidtion  for  not  taking  the 
Oaths,  and  why.  131 

2.  Judge  of  Aflize,  if  he  doubts  up- 
on a  Convidion,  may  remove 
the  Record  by  Certiorari  into  the 

King's  Bench.  1 3  2 

3.  Where  the  Party  may  have  Re- 
medy by  Error,  and  the  Judge 
before  whom  is  propereft  to  fet 
the  Fine,  the  King's  Bench  will 
grant  a  Procedendo.  Ibid. 

4.  'Procedendo  granted  on  Irregula- 
rity in  fuing  out  the  Certiorari. 

Ibid. 

5.  In  Certiorari' s  to  remove  Orders, 
the  Fiat  mufl:  be  figned  by  a 
Judge  J  to  remove  Indidments 
both  Fiat  and  Writ  m.uft  be  fo 


figned. 


132,  133 


6.  Certiorari  may  lie  where  Error 
alfo  lies.  1 57 

7.  Certiorari  muft  be  prayed  to  cer- 
tify the  Want  of  Warrant  of  At- 
torney, or  of  Admiflion  of  Guar- 
dian, where  either  of  thefe  is  af- 
figned  for  Error.  269 

8.  What  Certiorari  s  fliall  be  al- 
lowed to  the  Defendant  in  Error, 
alledging  Diminution.  275 

9.  Whether  the  Court  ex  officio  can 
award  a  Certiorari  to  certify  an 
Original.  275, 276 

10.  What  ought  to  be  returned  up- 
on a  Certiorari  to  certify  an  Ori- 
ginal. 276 

11.  When  an  Indiftment  is  removed 
by  Certiorari^  what  is  the  proper 
lime  to  move  to  quafii  it.      345 

12.  The 
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1 2.  The  Pradice  as  to  removing 
Indidmcnts  by  Certiorari^  before 
Stat.  5  dr  6  W.  &  M.  and  9  J/".  3. 

^'S^  345 

1.  Pcreniptory  Challenge  in  High 
Trcafon ;    of  how  many  Jurors. 

133 

2.  If  fcveral  Prifoners  do  not  join 
in  their  Challenges,  they  are  tried 
feparately.  Ibid. 

5.  Want  of  proper  T^enue  is  no  good 
Caufc  of  Challenge  to  the  Array. 

134 

1.  How  the  Common  Law  Courts 
in  fome  Cafes  hinder  Suitors  go- 
ing thither.  136 

2.  Chancery  may,  upon  Circum- 
flances,  relieve  againft  the  De- 
vefting  an  Eftate,  but  not  give  an 
Eftate  that  never  veiled.         232 


Cljapiaiiu 

1.  A  Prcfentation  by  the  King  of  his 
ov,-n  Chaplain  imports  a  Difpen- 
fation.  137 

2.  A  Chaplain  extraordinary  has  not 
the  Bcneht  of  Star.  2 1  //.  8.  Ibid, 


Cljapcl.    See  Cljutclj,  &c. 


Cljactcrg* 


I.  When  they  fliall  be  ordered  into 

138 


Court,  or  not. 


Cfjcat» 

1.  What  Kinds  of  Frauds  are  in- 
didable  as  Cheats,  or  nor.   ^Page 

3545355 

2.  It  is  no  Cheat  to  get  Money  by 
a  Lie.  3  5  5 

CfjiU'cfi  anH  €6tn:clj=tuai:ticnjj. 

1.  Parifliioners  are  by  the  Common 
Law  bound  to  repair  the  Church ; 
tis  otherwife  by  the  Canon  Law. 
In  London  the  Parifliioners  repair 
both  Church  and  Chancel.     1 3  8, 

139 

2.  A  Chapel,  where  they  bury  and 
chriften,  may  prefcribc  to  be  ex- 
empt from  repairing  the  Mother 
Church.  138 

3.  The  Parfon  of  common  Right  is 
bound  to  repair  the  Chancel.  139 

4.  If  an  entire  Rate  be  made  for 
fome  Things  lawful,  and  for  o- 
thers  not  warrantable  by  Law, 
the  whole  fhall  be  quaflied.  Ibid. 

5.  Of  Pariflies  united  in  London.^ 
and  Unions  at  Common   Law. 

140 

6.  Pews  by  whom  and  to  whom  dif- 
pofed  of.  Ibid. 

7.  Parifhes,  their  Original.         141 

8.  Parifhioners  not  bound  to  go  to 
their  own  Church,  fo  they  go  to 
another.  141,  142 

See  jfeCSf. 

Clafnu 

r.  A  Claim  at  the  Gate  of  the  Houfc, 
whether  fufficient.  142 

2.  Claim  of  Property^  with  Nor  ice 
to   the   Sherifl',    or    his  Olficer, 

where 
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where  it  makes  him  a  TrefpafTer 
ah  initio.  'Page  143 

li  Clergy  is  to  be  allowed  upon  a 
Conviction  of  Manflaughter  upon 
an  Indidment,  notwithftanding 
the  bringing  an  Appeal  after  j 
and  it  is  a  good  Bar  to  the  Ap- 
peal. 63,  64 

Clerk  of  tlje  s^arlictJS*   See  f  airjs 
anu  ^arketjs,  poft  2. 

Clcrfe  of  tljc  peace* 

1.  His  Duty  and  Office.      188,  189, 

190 

2.  By  whom  appointed,  and  for  what 
Time.  189,  190 

• 

Coacljman* 

I .  Not  anfwerable  as  a  Carrier  for 
Goods,  if  not  paid  for  the  Car- 


nage. 


i3o>  J31 


CoIICffCg* 


1.  Mandamus  lies  not  to  reftore  a 
Fellow  of  a  College,  becaufc 
there  is  a  Vilitor.  143 

2.  Colleges  are  Lay-Corporations. 

144 
See  aiTitO?0. 

Commitment 

1.  A  Secretary  of  State  has  Autho- 
rity to  commit  for  Crimes.      144 

2.  The  Warrant  of  Commitment 
ought  to  contain  fufficient  Cer- 
tainty. 144,  145 

3.  To  what  Cuftody  the  Commit- 


ment ought  to  be. 


144, 145 


4.  A  Commitment  by  a  Juftice  of 
Peace,  for  want  of  Diltrcfs,  is  a 
Judgment.  'Page  214 

5.  Commitment  by  a  Juftice  of 
Peace  without  Oath,  may  be  law- 
ful, but  is  attended  with  an  In- 
convenience. 295 

Commonsi, 

1.  Whether  the  Title  need  be  flicwn 
by  the  Plaintift'  in  an  Aftion  on 
the  Cafe.  146 

2.  How  a  Copyholder  hath  Right 
of  Common.  1 47 

3.  If  Copyhold  is  infranchifed,, 
Common  belonging  to  the  Eftate 
is  loft.  Ihid. 

4.  Common  may  be  appendant  to  a 
Cottage.  174 

€onUitioit, 

1.  Condition  precedent  and  fubfe- 
qucnt,  and  which  ought  to  be  a- 
verred  performed  in  an  A(5tion  on 
the  Cafe.  148 

2.  When  the  Condition  is  under- 
written or  indorfed,  and  impoffi- 
blc,  the  Condition  is  void,  and 
the  Obligation  lingle.  Ihid. 

See  XonH,    4. 

3.  Of  a  Bond,  whether  againft  Law 
or  not.  201,  CJf. 

4.  Conditions,  if  to  be  conftrued  fa- 
vourably to  the  Obligor,  or  ac- 
cording to  the  Intent  of  Parties. 

202,  203 

5.  AVhere  no  Time  is  appointed  for 
the  Performance  of  a  Condition, 
it  is  during  the  Life  of  the  Par- 
ty. 227 

6.  Condition  precedent  to  be  per- 
formed by  an  Infant,  binds  him, 
tho'  he  had  not  Notice.  232 

7.  Eftate 
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7.  Eftate  given  upon  Condition  pre- 
cedent fliall  not  arifc,  tho'  the 
Condition  becomes  impofTible  by 
the  Aa  of  GOD.        Tage 


Confcflion* 

1.  Where  a  Trefpafs  is  confefTed 
there  can  be  no  Repleader.    149 

2.  Where  an  Ilfue  was  immaterial, 
the  Plaintiff  had  Judgment  upon 
a  Confeffion  in  the  Pleading,  and 
not  upon  the  Vcrdift.  Ihid. 

3.  In  an  Adion  againftTvvo,  ^.con- 
felfes,  'B.  joins'  Ifiue  j  no  hnding 
for  B.  can  difcharge  A.         Ibid. 

4.  Confcflion  of  Leale,  Entry  and 
Oufter,    its  Effect  in  Ejedmenr. 

264 

5.  If  Defendant  in  Error  will  come 
and  confefs  the  Error  gratis^ 
there  needs  no  Certiown,   &c. 

6.  In  giving  Evidence  the  whole 
Confeffion  is  to  be  taken  together. 

293 

Confpfracp* 

t.  Aftion  on  the  Cafe  in  the  Nature 
of  a  Writ  of  Confpiracy,  where 
it  lies  for  malicioully  caufing  R. 
to  be  indided  of  a  Riot.  150 

2.  Action  on  the  Cafe  will  lie 
where  the  Writ  of  Confpiracy 
will  not  lie,  and  why  ?         Jb/d. 

g.  Exprefs  Malice  ought  to  be  pro- 
ved in  the  Defendant.  Ibid. 

4.  Circumftanccs  of  Evidence  may 
Ihew  a  Chain  of  Malice.        1 5 1 

5«  In  the  Adion  on  the  Cafe,  the 
Declaration  ought  to  fay,  with- 
out probable  Caufe,  &c»      Ibid. 


6.  Indictment  for  confpiring  falfly 
to  charge  T.  with  a  Baftard- 
Child,  good.  T^ge  1 5 1 

7.  Confpiracy  to  profecute  a  Man 
right  or  wrong,  how  to  be  laid. 

152 

8.  Three  Sorts  of  Damages,  each 
a  Foundation  for  an  A(5tion.  193, 

194 

Conaabieg» 

1.  HighConftable  removable  by  the 
Jultices  of  Peace,  as  well  as  Petty 
Conftables.  133 

2.  Conftables,  where,  and  how  cho- 
fen.  152,  153 

3.  In  what  Cafes  may  be  appointed 
by  the  Juft ices  of  the  Peace.    1 5  3 

4;  The  Authority  of  a  Conlfable 
out  of  his  Parifli.  Ibid. 

Contempt, 

1.  To  deliver  a  Writ  without  Au- 
thority, by  which  it  was  loft,  a 
Contempt :  The  Under-Sheriff 
was  fined.  1 54 

2.  'Tis  a  Conterhpt  to  difturb  an 
Execution.  Ibidi 

3.  'Tis  no  Contempt  to  enter  where 
a  Man's  Entry  is  lawful.        200 

4.  'Tis  a  Contempt  for  the  Plaintiff 
or  LelTee  in  Ejedment  to  releafe 
the  Adion*  267 

Contitmnitcc  ann  Difcoiitinuance, 

1.  The  plaintiff  may  difcontinue  by 
Confent,  and  not  other  wife  after 
Judgment  upon  a  Demurrer.    155 

2.  If  the  Defendant  may  enter  the 
Continuances  without  the  Plain- 
tiff's Confent.  Ibia- 

9  M  3'  Dif- 
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3.  Difcontinuances  in  inferior  Courts, 
as  well  as  fuperior,  are  aided  by 
Stat.  3  2  ^.  8.  c.  3  o.      "Page  1 5  6 

4.  No  Difcontinuance  after  a  Rule 
nifi^  and  then  a  peremptory  Rule 
for  Judgment.  Ihid. 

5.  Continuance  of  an  Execution  by 
Vicecomes  non  mifit  hreve,  pre- 
vents the  Neceflity  of  Sci.  fac. 
after  the  Death.  Ibid. 

ContinuanHo* 

I.  Continuance  of  Trefpafles,  how 
to  be  made  good.  1^3 

1 .  Where  Error  lies  not  on  a  Con- 
vi*Sion,  Certiorari  is  the  only 
Remedy.  1 57 

2.  Error  lies  of  all  Convidions  up- 
on Indictments.  Ibid. 

3.  Of  common  Right,  Summons 
ought  to  go  before  Convidion. 

Ibid. 

4.  Convidions  in  a  fummary  Way 
are  to  be  by  a  Record  made  in 
the  Way  of  Adjudications.      2 1 5 

J.  Summary  Convictions,  are  a  Kind 
of  Trial  different  from  Magna 
Charta.  Ibid. 

6.  If  a  Party  convided,  &€.  brings 
his  Action,  he  cannot  falfify  the 
Fad  upon  v^hich  the  Judgment 
was  grounded,  if  within  the  Ju- 
rifdidion.  288 

See  £)cet:-ftcalecsi. 


Conufancc  of  piea^v 

I.  How  to  be  demanded.  1 8 1 


1.  Common  belonging  to  Copyhold 
Eftates  is  loft  if  the  Copyhold  be 
infranchifed.  ^^g^  ^47 

2.  Forfeiture  by  not  taking  up  the 
Eftate.  15P 

3.  The  Grantee  or  Surrenderee  of 
the  Reverfion  may  bring  Debt, 
&c.  againft  the  I.eflee  by  Stat. 
■3,1  H.^.  c.  34.  Ibid. 

4.  Why  Copyholds  are  not  com- 
monly adjudged  within  the  Mean- 
ing of  general  Statutes.  1 59 

5.  Cuftom  of  Free  Bench.  i<5o,  161 

6.  In  whom  the  Copyhold  is  after 
Surrender,  and  before  Admit- 
tance. 159, 160, 165 

7.  Whatever  Land  pafles,  without 
faying,  Jt  the  Will  of  the  Lord^ 
is  no  Copyhold.  161 

8.  What  is  a  good  Surrender,  (b'c. 

Ibid. 

9.  The  Lord  may  grant  a  forfeited 
Copyhold  without  Seifure.    Ibid. 

10.  On  Forfeiture  by  Tenant  for 
Life,  the  Lord  fliall  enjoy  during 
that  Life,  and  not  the  Remain- 
der-man. Ibid. 

11.  The  Copyholder  fliall  have 
Trefpafs  againft  the  Lord,  if  he 
cut  down  Trees,  d^c.  and  what 
Meafure  of  Damages.  162 

12.  What  Intereft  the  Tenant  has 
in  the  Trees  ?  Ibid. 

13.  Copyholders  have  Eftovers  of 
common  Right,  without  fpecial 
Cuftom.  1 63 

14.  Copyhold  Eftates  pafs  by  the 
fame  Words  as  other  JEftates,  un- 
lefs  by  Cuftom  it  be  otherwife. 

1 63 J 164 

ij.  The 
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1  J.  The  Cuftom  of  the  Manor  li- 
mits the  Quantity  of  Eftatc  to  be 
granted,  and  the  very  liOrd  can- 
not exceed  it,  (jc.        'Page  1 63 

1 5.  The  Grant  may  he  of  a  lefler 
Eftate  than  is  warranted  by  the 
Cuftom.  Ibid. 

17.  Where  there  is  a  Cuftom  to 
grant  to  T^hree  fnccejjicefy  as 
they  are  vanied^  the  'I'cnant  in 
PolTeffion  may  dtleat  the  Rc- 
niainders.  i(54 

18.  There  can  be  no  Occupant  of  a 
Copyhold  Eftate  without  fpecial 
Ciirtom.  Ibid. 

J  p.  The  Intent  of  the  Parties,  is 
not  the  Rule  to  conftrue  a  Limi- 
tation upon  a  Surrender ;  as  'ris 
in  a  Will.  Ib/d. 

20.  Free- Bench  hinders  the  Dcfccnt 
during  the  Continuance  of  that 
Eftate.  Q,  165,  166 

21.  Whether  the  Intention  of  the 
Parties  fhall  be  allowed  to  con- 
ftrue  Words  in  the  Surrender  of 
Copyholds.  3695370 

See  Commons* 


Co?aner;S» 

1.  In  what  Cafe  Writs  directed  to 
them.  1 66, 1 67 

2.  Information    againft   a   Coroner 
for  taking  of!  a  Juror  fvvorn.  167 

3.  Inquifirion  fuper  oijnm  quaflied 
for  Male-Praftice  in  the  Coroner. 

Ibid 

Of.  Inquifitions  of  Felony  ought  to 

be  certain,   as  Indidments,  and 

why  c"  Ibid, 

5.  The  Coroner's  Duty  as  to  the 

dead  Body,  (^c>  Ibid. 


1.  W^hat  a  Corporation  is?    Ta^^ 

168 

2.  Different  Sorts  of  Corporations^ 

Ibid. 

3.  Whether  a  Corporation  may  be 
forfeited.  Ibidi 

4.  Liberties,  how  many  Kinds,  and 
the  different  Judgments  thereon^ 

168,  169 

5.  The  Effed  of  a  Judgment  to 
fcize  the  Liberties  of  a  Corpora- 
tion. 169 

6.  Cauics  of  Disfranchifenienr,  de- 
ferting  an  Office,  abfenting  from 
the  Council,  (jc.  169,170 

7.  The  Return  of  a  Disfranchile- 
mcnt  ought  to  fay,  that  the  Party 
w^as  fummonedi  170 

8.  A  new  Charter  granted  in  Con- 
fideration  of  a  void  Surrender  of 
a  former,  is  void.  Ibid. 

9.  Where  an  Adion  for  a  falfe  Re-- 
turn  fhall  be  laid.  Ibid. 

ID.  An  irregular  Eledion  aided  by 
fubfequent  Ads.  Ibidi 

11.  Corporations  muft  have  a 
Name,  and  how?  171 

12.  What  Ads  Corporations  may- 
do  without  their  common  Seal  ? 

Ibid. 

13.  Signing  a  Return  by  the  Mayor 
not  necclTary.  Ibid, 

14.  All  Perfons  who  come  into 
Corporations  are  bound  to  take 
Notice  of  their  By-Laws.       182 

I.  There  are  no  Cofts  upon  a  Dif' 
continuance  in  Law.  *  5  ^ 

3<  Gofts 
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3.  Cofts  on  Penal  Statutes,  where 
the  Intereft  vefted  before  the 
Action  brought  i   otherwife  not. 

Tage  172 

3.  Cofts  treble  on  a  Statute,  the 
Words  being,  treble  Damages  and 
Co(Js.  Ihid. 

4.  Cofts  to  be  infifted  on  before  A- 
mendment  made,  where?        173 

5.  Cofts  may  be  allowed  for  a  ma- 
licious TrefpaG,  tho'  the  Jury 
give  leis  than  40  j-.  Damages.  194 

6.  AViiether,  and  in  what  Cafes 
Executors    fliall   pay   Cofts,    or 


not? 


313 


€ottaffC0  anti  SInmatejs* 

1.  Cottages  arc  to  have  four  Acres 
of  Land  laid  to  them.  173 

2.  A  Cottage  may  have  Common 
appendant  to  it.  1 74 

3.  Indidment  for  ereding  a  Cottage, 
Oc.  where  Faulty.  344 

Coi3enant0* 

1.  A  Covenant  to  procure  a  Con- 
veyance, which  would  be,  in 
Truth,  void,  binds  the  Covenan- 
tor. i74>J77 

2.  A  Covenant  for  Payment  of  a 
Rent-charge  binds  not  the  Af- 
fignec  or  I>eflce  of  the  Grantor. 

175 

3.  In  what  Cafes  Ads  of  Parlia- 
ment repeal  Covenants,  and  in 
what  Cafes  not.  Ihid. 

4.  How  Covenants  are  to  be  under- 
ftood  relating  to  the  Payment  of 
the  Land-Tax.  Ibid. 

5.  Where  a  Covenant  in  a  Deed  is 
void  for  Want  of  Enrollment  of 
the  Deed,  and  where  notj  the 
Difference  and  Reafon  of  it.  176 


6.  In  Covenant,  where  the  Plaintiff 
need  not  fhew  that  any  Eftate 
palTed.  'Page  i-]6 

7.  In  Covenant,  a  General  Breach 
isfufficicnt,-  and  what  is  a  fuffi- 
cicnt  Certainty  i  Ibid. 

8.  If  a  Covenant  is  broken  before 
AfTignment  of  a  Leafc,  (jc.  it 
fliall  not  bind  the  Aflignee  tho' 
AlTigns  be  named  in  it;  feciis  if 
after  Afllgnment.  177 

9.  To  convey  at  the  Charge  of  the 
Covenantee^  or,  to  convey^  and 
the  Covenantee  covenants  to  be  at 
the  Charge  of  it :  The  Difference. 

Ibid. 
1  o.  A  Covenant  not  to  take  Advan- 
tage of  a  Deed  or  Covenant,  a- 
mounts  to  a  Releafe  or  Defea- 
fance.  178,218 

11.  Where  A.  and  S.  are  bound 
jointly  and  feverally,  a  Covenant 
not  to  fue  upon  that  Bond,  is  no 
Releafe  or  Defeafance;  ^.  may 
ftillbefued.  178 

1 2.  Covenant  to  repair,  good  Da- 
mages are  always  given  to  repair, 

dc.  178,  179 

13.  The  Heir  joined  the  Time  in- 
curred in  the  Life  of  his  Ance- 
ftor  with  his  own  Time,  in  his 
Declaration  on  a  Covenant  to  re- 
pair, and  held  good.  Ihid. 

14.  What  Covenant  on  Behalf  of 
another,  fliall  bind  a  JVIan.    2 1  o, 

211 

Coiinfcllo?* 

1.  A  Counfellor  may  be  puniflicd 
for  Misbehaviour  in  his  Profef- 
fion,  as  Extortion.  179 

2.  Whether  a  Counfellor  may  be 
alfo  an  Attorney,  or  have  his 
Demands  taxed.  Tbid. 
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1.  After  Imparlance  'tis  too  late  to 
plead  to  the  Jiirifdidion  ,•  for  it 
admits  the  Turifdidion.  Tage\']9, 

i8o 

2.  Where  a  Will  is  of  Lands  and 
Goods,  the  Spiritual  Court  fhall 
not  be  prohibited  to  prove  the 
Will.  180 

3.  Chief  Juftice  in  Eyre,  U'hen  he 
may  commit,  or  nor.       180,  181 

4.  The  Chancellors  of  the  Univcr- 
fities,  how  to  claim  Conufance  of 
Pleas.  1 8 1 

5.  Court  of  Confcicncc  in  'Brifiol 

181,182,183 

6.  Parties  at  'Brifiol  ^xq  to  take  No- 
tice of  the  private  Aft  of  Parlia- 
ment for  erefting  the  Court  of 
Confcience  there.  182 

7.  Court  of  Chancery  of  the  Cinque 
'Ports^  cannot  try  a  Cuftom.  183 

8.  The  King's  Bench  refufed  a 
Mandamus  after  a  Veirdift  in 
C.  S.  for  a  falfe  Return,  bc- 
caufe  the  Verdict  was  not  in 
S.  R.  Ibid. 

p.  Error  does  not  lie  dn  any  Judg- 
ment where  the  Proceedings  are 
not  according  to  the  Courfe  of 
the  Common  Law.  But  Certio- 
rari lies.  1 84 

10.  The  King's  Bench  infpefts  the 
Proceedings  of  all  inferior  Jurif- 
diftions.  Ibid. 

11.  Whether  the  College  of  Phyli- 
cians  be  a  Court  of  Record? 
and  what  conftitutes  fuch  Court. 

Ibid 

1 2.  in  inferior  Courts,  if  the  Jury 
do  not  agree,  they  are  to  be  de- 
meaned as  in  fuperior  Courts,  1 8  5 


13.  If  inferior  Judge  errs  in  a 
Matter  not  within  his  Jurifdic- 
tion,  he  is  punifhable,  and  how. 

'Pa,^e  18) 

14.  In  what  Cafes  the  Jurifdidion 
of  the  inferior  Courts  is  to  be 
mentioned;  and  in  what  not,  dj'C. 

185,186 

1 5.  Where  the  Perfon  who  would 
have  Advantage  of  Exception  to 
the  yurifdidion,  muft  plead  to  the 
Jurifdidion.  186 

16.  Of  an  inferior  Jurifdiftion  con- 
fined to  a  particular  Place, 
Things,  or  Pcribns,  the  Diftinc- 
tion  taken.  Jl^id. 

17.  If  inferior  Courts  difallow  a 
proper  Plea  to  the  Jurifdidion, 
Prbhibition  lies.  Ibid. 

1 8.  The  Practice  of  a  Cbut-t  is  the 
I,aw  of  a  Court.  1 87 

19.  The  Houfe  of  Lords  does  not 
try  Matters  of  Fad  in  any  Ac- 
tions, and  why  ?  278 

20.  Of  Removing  by  Habeas  Cor- 
pus frbm  one  Court  oi:  Prifon  to 
another.  334 

21.  Habeas  Corpus  not  allowed,  to 
elude  the  Procefs  of  the  Admiral- 
ty- ,  335 

22.  Habeas   Corpus  fufpends    the 

Power  of  the  Court  below.  Ibid, 

23.  The  Sedions  catinot  delegate 
their  Authority  to  particular  Ju- 
ftices.  341 

24.  On  Plea  to  the  Jurifdidion  af- 
ter Imparlance,  Refpondeas  ou- 
Jier  awarded.  345 

25.  The  King's  Bench  now  hath  all 
the  lawful  Power  which  the  Star- 
chamber  had.  36t 
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1.  Where  there  is  a  Cuftom  to 
chufe  a  Conftable,  (jc.  the  Cu- 
ftom muft  be  alledged  in  Plead- 
ing. Tage  187 

2.  Cuftom  in  Rcftraint  of  the  Exer- 
cife  of"  TradeSj  whether  good,  or 
not.  188 

See  jLonHon* 

CiKtoiS  Eottrto?um* 

1.  The  Nature  of  his  Office.     18  8, 

189,  190 

2.  The  Cnftos  Romlorum  appoints 
the  Clerk  of  the  Peace.  190 

3.  How  the  Clerk  of  the  Peace  is 
to  be  appointed.  Jbi^f. 


D. 

Bamage'fcafant* 

'i.  np HE  Beaft  fo  taken  efcapes, 
JL    whether  any  Remedy  ?  257 

Damages* 

a.  The  Meafure  of  Damages  for  a 
Copyholder  againft  his  Lord  for 
cutting  down  Trees.  162 

2.  Where  the  Plaintiff  may  have 
feveral  Damages  upon  a  Demur- 
rer, and  Releafe  as  to  Part.    191 

3.  In  what  Cafes  there  fkall  be  a 
Writ  of  Inquiry  of  Damages,  or 
not.  191,192 

4.  The  Omiflion  of  a  Jury  to  in- 
quire of  Damages  on  a  Nonfuit 
in  Replevin,  may  be  fupplied  by 
a  Writ  of  Inquiry.  192 


5.  In  fome  Cafes  entire  Damages 
given,  fliall  be  intended  for  thofe 
Matters  in  the  Declaration  only 
which  are  adlionable.    Page  193 

6.  Three  Sorts  of  Damages,  each 
of  which  is  a  Foundation  for  an 
Adion.  193,  194 

7.  In  Trefpafs,  Evidence  to  be  gi- 
ven of  the  Value  of  the  Damages. 


194 

8.  Cofts  may  be  in  Trefpafs,  the' 
the  Damages   found  under  40  j-. 

i/./V. 

9.  One  Judgment  on  feveral  Da- 
mages laid,  where  Error.       273 

10.  Damages  in  Dower  are  to  be 
afcertained  for  the  mef/ie  Profits, 
to  make  themi  a  Duty.  305 

Date* 

1.  Date  of  a  Bond  where  different 
from  the  Deliveryj  how  pleaded. 

122 

2.  Where  there  is  no  Date,  or  an 
impoflible  Date  of  a  Deed,  how 
to  avoid  a  Variance  in  the  Plead- 
ing, (JC.  212 

3.  Every  Deed,  (jc.  has  a  Date  in 
Law,  c/2.  the  Time  of  Delive- 
ry. Il/f^. 

4.  Date  exprefs  or  implied.      Il>id. 

5.  A  great  Difference  between  the 
Laying  the  Time  of  a  Trefpafs, 
and  the  Date  of  a  Bond  in  Plead- 


ing. 


220 


Dapt 

1.  Where  a  Day  is  nor  material,  or 
where  impoffible  ?  where  good  or 
not,  after  Verdid.  i  p^ 

2.  From  the  Date^  mid  from  the 
T)ay  of  the  "Date,  the  Diffe- 
rence. 195 

3-  The 
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3.  The  Law  makes  no  Fraftion  in 
a  Day.  Tageig'S 

4.  Whether  neceflary  in  an  Appeal 
of  Murder,  to  alkdge  whether 
by  Night,  (jc.  356 

DcatljsJ  of  pecfon^* 

1.  In  what  Cafes  the  Deaths  of  Per- 
fons  (hall  be  prefumed,  upon  Stat. 
19  Car.  1.  195, 196 

2.  Judgment  may  be  entred  within 
two  Terms,  notwithftanding  the 
Death  of  the  Piaintitf  after  Ver- 
dift.  400 

3.  Where  the  Party  dies  in  the  Va- 
cation, Judgment  may  be  entred 
as  of  the  precedent  Term,  upon 
his  Warrant  of  Attorney.       40 1 

1.  Whether  an  Executor  muft  bring 
Suit  for  an  Efcape,  after  his  for- 
mer Recovery,  in  the  Tiehet  dr 
'Detifief,  or  in  the  'Detiuet  only. 

196 

2.  Whether  Debt  lies  on  a  Judg- 
ment, pending  a  Writ  of  Error  of 
that  Judgment.  197 

3.  In  what  Cafe  the  Plaintiff  muft 
fliew  an  Occupation  in  Debt  for 
Rent  J  and  why?  199 

4.  Debt  for  Rent  lies,  pending  a 
Writ  of  Error  on  a  Judgment  in 
Eje<flment,  and  Bail  given  to  pro-' 
fecute  and  anfwer  the  mefne  Pro- 
fits. 199,  ^o 

5.  Where  the  Debt  arifes  by  the 
Deed  referring  to  fome  other  Ad  j 
or  where  the  Debt  is  ftated  in  the 
Deed,  the  Difference,  and  where 
a  Remittitur  will  help  the  De- 
claration, or  not  ?  200 


6.  Where  a  jMan  under  his  Hand 
and  Seal  acknowledges  hirafelf  to 
be  indebted,  that  is  an  Obligation. 

Tage  207,  208 

7.  In  Debt  on  a  Bond  where  the 
Inqueft  fliall  be  taken  by  Default^ 
or  not?  217 

8.  Where  Debt  lies  upon  a  Judg- 
ment notwithflianding  an  Efcape  ? 

279 

9.  In  Debt  for  Rent,  upon  Nil  de- 
bet pleaded,  the  Statute  of  Limi- 
tations may  be  given  in  Evidence. 

283 

10.  On  Debt  for  Rent,  and  levied 
by  Diflrefs,  CJf.  pleaded^  a  Rc- 
leafe  or  Payment  is  good  Evi- 
dence. 299 

1 1.  Whether  a  Debt  be  releafed  or 
cxtinguiflied  where  the  Obligee 
makes  the  Obligor  his  Executor  ? 

311,312 

1 2.  What  will  raife  a  Debt  ?     329 

13.  In  Debt  a  Man  may  plead  a 
Releafe,  or  give  it  in  Evidence 
upon  Nil  debet.  395 

JjZZZiU 

I.  'Tis  a  Deceit  for  a  Man,  who 
not  being  the  Owner,  (jc.  has 
Polfefnon  of  Goods,  to  fell  them 
as  his  Own.  20S 

DcclrtViitions. 

1.  A  Declaration  mufl  not  be  too 
general.  209 

2.  A  Declaration  too  concifc  may 
be  cured  by  Verditl,  and  it  may 
be  intended  that  the  Rcquiilres 
were  proved  at  the  Trial.      Ibid^ 

3.  Where  Nonfenfe  or  Abfurdity 
iliall  be  rejected,  or  not?  209,210 

4,  Where 
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4.  Where  a  Matter  is  capable  of 
different  Meanings,  that  fliall  be 
intended,  which  will  fupport  the 
Declaration.  2^^^^  210 

5.  A  Writ  againft  Four  fliall  be  in- 
tended joint,  'till  they  be  fevered 
by  the  Declaration.  367 

See  pieanitigiS* 

I.  Deeds  are  to  be  pleaded  accord- 
ing to  their  legal  Operationj  and 
not  according  to  the  Words  of 
them.  177,  211 

3.  Deeds,  how  to  be  fet  forth  in 
Pleading,  in  Part,  or  in  the 
Whole  {»  198,199 

3.  By  What  Deed  a  Man  may  bind 
himfelf,  and  whether  feveral 
Deeds  may  not  be  in  one  Skin  of 
Parchment?  210,211 

4.  What  Deed,  notwithftanding  the 
Word  Grant,  muft  not  be  plead- 
ed as  a  Grant,  but  as  a  Surrender. 

211 

y.  When  Deeds  are  pleaded  with  a 

'Profert,  they  arc  intended  in  the 

Cuftody  of  the  Court  immediate- 


ly. 


21 1, 212 


6.  Where  Deeds  have  no  Date,  or 
an  impoffible  Date,  how  to  avoid 
a  Variance  in  Pleading  it  ?      212 

7.  Every  Deed,  (b'C.  has  a  Date  in 
Law,  viz.  the  Time  of  Delivery. 

Ibid. 

8.  W^here  a  Deed  is  delivered  as  an 
Efcrow,  a  fecond  Delivery  re- 
quifite.  213 

9.  General  Plea  of  Non  eft  faUumy 
and  fpecial  No?i  eft  faZitmy  their 
different  Effefts.  Ibid. 

10.  Where  Deeds  fliall  be  kept  in 
Court,    and  not   cancelled,    on 


Sufpicion  of  Forgery  ?  and  why? 

Tage  2i-y 

II.  Deed  proved  by  comparing  the 
Hand  of  a  dead  Witnefs,  where 
the  living  Witnefs  in  Court  de- 
nied he  law  the  Deed  executed. 

291 

1 2^  When  a  Deed  is  loft  or  burnt,  a 
Copy  or  Counterpart  may  be 
proved,  or  the  Contents  given  in 
Evidence;  but  then  it  muft  be 
proved  there  was  fuch  a  Deed 
executed.  293 

13.  An  old  Deed  is  good  Evidence 
without  any  Witnefs  to  prove  the 
Execution.  293 

14.  What  good  Evidence  of  a 
Deed?  300 

15.  A  Counterpart  of  an  antient 
Deed,  admitted  as  Evidence  of 
the  Deed,  and  drawn  up  in  the 
Special  Verdict  prout  patet  by 
the  Counterpart.  301 

16.  Whether  a  fecond  Deed  can 
controul  a  former  to  lead  the  Ufes 
of  a  Fine  ?  321 

Dccr-ffcalers. 

1.  Commitment  for  it  upon  the  Sta- 
tute 3  CJ  4  W.&  M.  c.  10.  is  a 
Judgment^  and  how  to  be  drawn. 

214 

2.  The  Method  of  Profecution  up- 
on Statute  i&  /^W.&  M.  c.  i  o. 
direfted.  215; 

3.  Thefe  Statutes  to  be  conftrued 
ftridly,  and  wherefore?       Ibid. 

2:)efault. 

I .  In  a  Formedon  in  Remainder,  a 
Default  by  cafting  an  EfToign, 
whether  faveable,  or  not  ?     21 6, 

217 
2.  In 
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2.  In  Perfonal  Adions  before  Iflue 
joined  every  Default  is  perempto- 
ry J  but  after  IiTue,  the  firft  De- 
fault is  not  peremptory.  '^Pagi  2 1 7 

3.  Where  Judgment  may  be  pray- 
ed by  Default,  and  where  not, 
and  the  Redfon  of  the  Difference. 

Ibid. 

4.  Default  upon  a  Writ  of  Error. 

ai8 

SDefcafanct 

I.  of  a  Covenant  or  Bond,  what 
amounts  to  it?  3fd. 

See  Coljcnant0,  10^ 
defence, 

I.  A  Defence  is  admitted  if  the 
Plaintiff  receives  the  Plea.      219 

Demauti* 

I.  A  Demand  is  not  neceffary  on  a 
Duty  precedent.  26 

JDemurrer* 

1.  The  Hiftory,  Nature  and  Efted 
of  General  and  Special  Demurrers. 

2.  A  Demurrer  in  Bar  to  a  Plea  in 
Abatement  is  a   Difcontinuance. 

3.  W^here  there  is  a  Dcniurrer,  and 
Joinder  in  it,  the  Court  is  bound 
to  give  Judgment  upon  that.  276 

Departure* 

1.  Departure  in  Pleading.   201, C^r. 

2.  If  there  be  Surplufage,  or  fome- 
thing    idle    in   the   Declaration, 


there  cannot  be  a  Departure  from 
it,  in  the  Replication.  'Ptii^e  220 
3.  But  that  which  was  immaterial 
as  laid  in  the  Declaration,  may 
be  made  material  by  the  Plea, 
and  then  there  may  be  a  Depar- 
ture in  the  Replication.        Jbid. 

Deptitiejs* 

lo'  A  Man  cannot  be  a  Deputy  to 
have  lefs  Power  than  his  Princi- 
pal. 22  1 

1.  But  a  Deputy  cannot  make  a  De- 
puty,- for  he  cannot  affign  over 
his  Power.  Ibid. 

3.  A  Deputy  may  rmpower  one  to 
do  a  particular  Ad.  Ibid. 

4.  In  whofe  Names  they  are  to  ad  ? 

Ibid. 

Detinue, 


1.  Detinue   lies  for  a  Box  of  Wri- 
tings. 222 

2.  Wager  of  Law,  in   what  Cafe 
cuftcd  in  it?  Ibid, 


£)e^aftat)ft. 

See  anminfffrato?,  aiTetiS,  ^xzciu 

to?,  pieaoinff, 

DeiJife, 

1.  Wills  of  Lands  according  to  the 
Statute,  whether  to  be  fubfcribed 
by  Witnelfes  in  the  Teftator's 
Prefence?  Ibid. 

2.  Dcvife  to  J.  and  2.  and  their 
Heirs,  J.  dies  living  theTeftator, 
S.  iliall   take    by  Survivordiip. 

Ibid. 

3.  Remainder  to  the  Heirs  Male  of 
his  'Body  m"j)  livings    gives   a 

9  O  prcfen^ 
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prefent  Remainder  veftedi  and 
the  Words  vow  livings  defcribe 
the  Perfon  to  take  after  the  Te- 
ftator's  Death,  and  the  firft  parti- 
cular Eftate  determined.  'Page 
223,224,225 

4.  A.  de^'ifes  to  his  daughter  J.  and 
her  Heirs  for  ever,  provided  JJoe 
marry  his  Nephew  T.  at  or  be- 
fore her  Age  of  T'wenty-one  ^  and 
if  fhe  refufe,  to  his  id  Daugh- 
ter M.  and  her  Heirs,  &c.  T. 
dies,  whether  Jh  Eftate  be  ab- 
folute,  fhe  not  having  refufcd? 

225,  226,  227 

5.  A  general  fubfequent  Claufe  in 
a  Will  not  to  be  carried  farther 
than  the  firft  Claufe,  which  is 
fpecial.  226 

6.  A  Devife  of  a  Term  to  R.  and 
the  Heirs  of  his  Sody,  and  if  he 
dies  without  Jjfiie,  living  J.  then 
to  J.  and  the  Heirs  of  bis  "Body  \ 
this  is  good  to  J.  upon  the  Con- 
tingency, and  no  Perpetuity.  227 

7.  Whether  a  Remainder  limited  to 
a  pofthumous  Child  be  good 
where  there  is  no  particular  E- 
ftate  to  fupport  it.  228 

8.  What  is  a  contingent  Remainder, 
and  what  an  executory  Devife  c" 

Ibid. 
5.  A  dry  Reverfion  in  Fee  will  pafs 
by  the  general  Words,  All  my 
Lands.,  Tenements  and  Heredi- 
taments., a  dry  Reverfion  in  Fee 
will  pafs.  229 

10.  Where  there  are  fpecial  Words 
of  Devife  as  well  as  general 
Words,  the  former  fhall  controul 
the  later.  Ibid. 

11.  Devife  in  Truft  for  J5.  CJc.  in 
Cafe  within  three  Years  flie  mar- 
ry G.  and  in  her  Default,  (jc. 
in  Truft  for  F.  this  is  a  Condi-  I 


tion  precedent,  and  muft  be  per- 
formed before  the  Efiate  can  veft. 
'Page  230,  dr. 

12.  Intent  of  Devifor  confiderable 
in  the  Conftruttion  of  a  Will. 

232 

1 3 .  Devife  to  A.  and  his  Heirs.,  in 
Truft  for  B.  for  Life.,  and  to  his 
Jirft  and  other  Sons  in  Tail:  'Btit 
in  Cafe  B.  die  without  an  Heir 
Male  of  his  "Body  begotten^  the 
Lruft  to  be  void:  Whether  this 
be  an  Eftate-tail  by  Implication  ? 

14.  A  Devife  of  Lands  to  A.  with 
a  perpetual  Charge  upon  them, 
gives  a  Fee.  236 

1 5.  A  Devife  of  all  my  Heredita- 


ments "ives  a  Fee. 


Ibid. 


16.  A.  devifes  all  his  Lands;  and 
after  purchafes  Lands,  thefe  do 
not  pafs,  tho'  he  had  not  any 
Lands  at  the  Time  of  Making 
the  Will.     236,  ^c.\.o  248  and 

253 

1 7.  By  a  Devife  of  All  my  Real 
and  Perfonal  Eftate.,  Rents  will 
pafs.  281 

1 8.  Where  Lands  are  devifed  to  a 
particular  Purpofe,  and  the  Death 
of  the  Devifee  might  prevent  it; 
there  an  Eftate  in  Fee  will  pafs. 

282 

19.  What  Words  a  good  Devife  to 
charge   Lands  in  two  Parifhes. 

298 

20.  To  A.  and  S.  equally  to  be  di- 
vided between  them  during  their 
Lives,  and  after  the  Deceafe  of 
them  Two,  to  the  Heirs  of  B. 
whether  a  Jointcnancy  or  in 
Common,    ■  370,  f^c. 
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iDimimittoit* 

|.  Alledged  by  the  Defendant  in  Er- 
ror, and   what   he   may   ruggefl: 
'l  thereupon.  'Page  275 

1.  J.  fdfed  in  Fee  as  Heir  to  the 
Mother,  with  his  Wife  levies  a 
Fine  with  Warranty  to  "B.  who 
renders  to  them,  and  the  Heirs  of 
their  two  Bodies,  Remainder  to 
right  Heirs  of  J.  this  alters  the 
Difccnt  to  the  Heirs  on  the  Part 
of  the  Father.  253,  254 

2.  A  Difcent  which  toU'^  Entry, 
ought  to  be  immediate.  254 

3.  Coverture  to  avoid  a  Difcent 
ought  to  be  continual,  from  the 
Difleilin  to  the  Difcent.         Ibid. 

4.  Devife  to  Heir  at  Law,  paying 
t,egaciesj  on  Default,  Remainder 
over  i  'till  Default  he  is  in  by  Di- 
fcent. Ibid. 

2;>ifcontinuance* 

1.  A  Difcontinuance  is  peremptory, 
in  an  Appeal  of  Murder.  6\ 

2.  'Tis  a  Difcontinuance  in  an  Ap- 
peal of  Murder,  for  the  Defen- 
dant to  appear  by  Attorney,  or 
for  the  Appellant,  where  by  Law 
he  ought  to  appear  in  Perfon.  Ibid. 

3.  TheRccordof  an  Appeal  of  Mur- 
der not  put  in  to  be  tried  at  the 
AlTizes,  'tis  neither  a  Nonfuit  nor 
a  Difcontinuance.  255 

4.  Tenant  in  Tail  levies  a  Fine  to 
the  Ufe  of  S.  for  Life  with  War- 


ranty j  then  another  Fine  to  the 
Ufe  of  J.  and  his  Heirs  with 
Warranty  J  the  Tail  is  difconti- 
nued  for  Life  only.        'Page  255 

5.  After  a  former  Action  brought, 
a  Difcontinuance  is  ncceHary  be- 
fore the  bringing  a  new  Adion 
for  the  fame  Matter.  Ibid. 

6.  A  Difcontinuance  in  Part  is  a 
Difcontinuance  of  the  Whole.  256 

7.  A  Demurrer  in  Bar  to  a  Plea  in 
Abatement  is  a   Difcontinuance. 

Ibid. 

8.  Whether  a  Writ  of  Error  may 
be  difcontinued.  271 

9.  The  Plaintiff's  lying  fcill  after 
Error  brought  is  no  Difcontinu- 
ance. 27S 

See  Continuance. 
Difpenfation* 

I.  When  the  King  prefents  his 
Chaplain,  a  Difpenfation  is  im-^ 
plied.  137 

DilTcifin. 

I.  A  bare  Entry,  without  an  adual 
ExpuUion,  will  not  work  a  Dif- 
feifin.  256 

1.  On  Avowry  for  Rent,  it  is  rot 
travcrfable,  whether  J.  was  Bai- 
liff or  nor.  256 

2.  Where  a  Beafl:  diftraincd  Da- 
mage-feafant  efcapes,  whether  tl.e 
Party  afterwards  may  bring  Trel- 
pafs.  257 

See  JlcafCjS. 


"Dim- 


1.  The  Statute  of  Diftributions 
Hands  in  the  Place  of  a  Will. 

257,258 

2.  The  Executor  or  Adminiftrator 
of  a  Perfon  intitled  to  a  Diftribu- 
tary  Part,  fhall  have  that  Diftri- 
butary  Part.  257,  258 

3.  The  Half-Blood  is  intitled  under 
the  Statute  of  Diftributions.    258 

4.  To  what  End  the  Year  is  al- 
lowed by  the  Statute.  Ibid. 

J.  Brother's  Children  in  the  Statute, 
who  intended  thereby.  259 

0.  The  Statute  of  Diftributions, 
whence  taken.  Ibid. 

1.  A  Prefentation  cannot  deftroy  a 
Donative.  259 

2.  How  Donatives  were    erefted. 

Ibid. 

1.  Of  what  Caftle  a  Woman  fhall 
not  be  endowed.  260 

2.  Where  the  mefne  Profits  upon 
Stat.  17  Car.  2.  are  not  recover- 
able by  the  Executor.  305 

See  ILeafC0* 


E. 
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2.  PoffeiTion  of  twenty  Years  a  good 
SDlltn'Dution*                         Title  in  the  Plaintift  in  Ejeftmcnt. 

264 

3.  The  Landlord,  if  he  defires  it, 
may  be  joined  a  Defendant  with 
the  Tenant  in  Pofleffion,  other- 
wife  not.  264, 265 

4.  Confeflion  of  Leafe,  Entry,  and 
Ouftcr,  when  firft  ruled  good  in 
Eje(5tmenr.  264 

5.  Aftual  Entry  may  be  neceflary 
to  compleat  a  Title  in  the  Leffor 
of  the  Plaintiff.  Ibid. 

6.  Ejedment  was  at  Common  Law, 
and  for  what ;  the  Nature  of  the 
Adion.  265 

7.  A  Scire  facias  is  as  neceffary  in 
an  Ejeftment,  as  in  any  other 
real  Adtion.  Ibid. 

8.  Who  may,  or  may  not  falfify  on 
a  Judgment  in  Ejedtment.      Ibid. 

9.  The  Defendanr,  after  a  Recove- 
ry againft  him,  muft  quit  the  Pof- 
feflion  before  he  fhall  bring  an  E- 
jedment.  256 

ID.  The  Rule  for  Judgment  againft 
the  Cafual  Ejeftor,  is  in  the 
Power  of  the  Court,  upon  what 
Terms  the  Court  thinks  fit.  Ibid. 

1 1.  Courfe  at  the  Trial,  if  the  De- 
fendant will  not  appear  and  con- 
fefs  Leafe,    Entry,   and   Ouftcr. 

Ibid 

1 2.  Cofts  to  be  taxed  for  not  con- 
fefling  Leafc,  Entry,  and  Oufter 
upon  the  Rule.  Ibid. 

15.  The  Plaintiff  in  Eje(5tment  is 
but  a  Truftee  for  the  Leflbr  ;  and 
if  he  releafes,  he  is  guilty  of  a 
Contempt.  267 

14.  The  Plaintiff  or  Leffee  ought 
to  be  a  real  Perfon,  (^c.      Jbid. 

1 5.  In  Ejcdmentj  Error  will  lie  of 
the  Judgment  qiicd  recuperet,  be- 
fore 


les  not  of  twenty  Acres  of  a- 

,     rable  and  Pafturc,  without 

fhcwing  how  much  of  each  j  and 

Chfe  will  not  mend  the  Matter.  2  63 

2 
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fore  any  Writ  of  Enquiry  execu- 
ted. "Page  270 

1 6.  Ejeiitment  maintainable  upon  an 
Eftoppel  which  runs  with  the 
Lands.  282 

17.  Venue  in  Ejedlment  to  come 
from  the  Place  where  the  Lands 
lie.  4°4 

1.  The  Effeft  and  Benefit  of  that 
Writ  executed.  318 

2.  The  Sheriff  may  maintain  Debt 
for  his  Fees  for  executing  it.  Ihid. 


I.  Where,  if  the  LcfTor  determines 
his  Will,  the  Leliee  fliall  have 
the  Emblements.  4 1 4 


1.  Where  a  Man's  Entry  is  lawful, 
and  he  obtains  a  Judgment,  he 
may  enter  without  a  Writ.     199, 

200 

2.  A  bare  Entry,  without  an  aftual 
Expuifion,  will  not  work  a  Dif- 
fcifin.  256 

3.  Where  a  Conufcc  of  a  Statute  ex- 
tends Lands,  he  ought  to  enter, 
and  continue  the  Polleflion.     26:5 

4.  Actual  Entry  not  ncceilkry  in  E- 
jeftmcnt,  except  in  fome  Cafe  to 
complcat  the  Title  of  the  I^ellbr 
of  the  Plaintiff.  264 

5.  An  Inquilition  of  forcible  Entry 
ought  to  al ledge  an  ExpuHion,  as 
well  as  an  Entry.  267 

See  lojcitic  €ntrp. 


1.  At  what  Time  a  Writ  of  Error 
ought  to  be  allowed.     'Page  185 

2.  Whether  a  Writ  of  Error  pre- 
vents an  Aclion  of  Debt  being 
brought  on  the  Judgment.        196 

3.  Error  of  a  Judgment  in  C.  "B.  di- 
reded  to  Herbert,  of  a  Judgment 
coram  t'obis,  the  Record  was  ?/<:?- 
cita  coram  S.  after  Illue,  an  En- 
try of  S.  s  Death,  and  al  Succeciit 
oi  Herbert  J  this  Writ  was  quaflied. 

268 

4.  Where  a  Plaintiff  in  Error  fliall 
put  in  Bail,  or  not,  upon  a  Judg^ 
ment  upon  a  Bond  conditioned  for 
Payment  of  Money,  upon  Stat. 
3  JdC.  c.  8.  Ibiif. 

5.  How  the  Parties  in  Erfor  are  to 
come  into  Court  upon  the  Remo- 
val of  the  Record.  269,  278 

6.  Errors,  when  to  be  afTigncd.  269 

7.  'Tis  Error,  not  to  ask  the  Pri- 
foner,  IV/jat  he  has  to  fay,  &c. 
before  the  giving  Judgment  of  At- 
tainder. Ibic/. 

8.  If  Want  of  Warrant  of  Attorney, 
or  of  AdmifTion  of  Guardian,  be 
afllgned  for  Error,  a  Certiorari 
mull:  be  prayed  to  certify  fuch 
Want.  Ibid. 

9.  In  ^lare  Impedit  upon  an  Ef- 
foign  caft  for  the  Defendant, 
there  ought  to  be  an  Idem  dies 
datns  to  the  Plaintiff.  273 

10.  Error  will  lie  of  a  Judgment  ii 
Ejeftmcnt  qmd  recuperet,  befor- 
any  Writ  of  Enquiry  executed. 

Ibid. 
\  II.  Where    the    Defendant   below 
!       would  allcdge  a  Faft  contrary  to 
the  Suggeftion  of  the  Scire  facias, 
after  the  Year,  and  not  in  any  of 
9P  the 
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the  Proceedings,  he  muft  be  re- 
lieved by  Audita  ^lerela,  and 
not  by  Error.  'Page  271 

1 2.  Where  Leave  was  denied  to  the 
Party  to  quafli  his  own  Writ  of 
Error  to  reverfe  a  Fine.        Ibid. 

13.  Writs  of  Error  may  be  difcon- 
tinued.  Ibid. 

14.  Whether  Execution  may  be 
fued  out  pending  a  Writ  of  Er- 
ror, and  in  what  Cafes.         Ibid. 

1 5.  Where  a  Writ  of  Error  is  no 
Superfedeas    to    an    Execution. 

Ibid. 

\6.  Where    improper  Latin    was 

held  not  Error.  272 

17.  On  Error  againft  the  King,  no 
Petition  ncceflary.  Ibid. 

18.  Where  the  Defendant  had  Mat- 
ter he  might  have  pleaded  to 
Sci.  fac.  and  lofcs  that  Benefit  by 
Execution  awarded  on  Sci.  fac. 
returned,  he  is  concluded;  other- 
wife  where  the  Award  is  upon 
two  Nibi/s.  Ibid. 

19.  Whether  the  Record  muft  be 
tranfcribed  before  a  Sci.  fac.  for 
Execution  ifl'ue.  Ibid. 

20.  Whether  Judgment  may  be  re- 
verfed  in  Part,  or  nor.  373 

21.  After  Abatement  of  a  Writ  of 
Error,  how  the  Defendant  is  to 
come  at  Execution.  Ibid. 

22.  'Tis  irregular  if  the  Original  be 
returned  by  a  Pcrfon  not  Sheriff, 
but  muft  be  complained  of  in  the 
Term  the  Writ  comes  in.       274 

23.  Where  the  Defendant  appears, 
and  does  not  challenge  the  Ori- 
ginal, he  admits  it.  Ibid. 

24.  The  beft  Way  to  bring  Error 
upon  a  Judgment  at  the  Seflions. 

■  Ibid. 

■25.  If  on  Want  of  an  Original  af- 
figned  for  Error,  the  Plaintiff  fues 
4 


not  a  Certiorari^  what  is  next  to 
be  done.  Page  274 

2(5.  Where  the  Defendant  in  Error 
may  alledge  Diminution  ^  ^nd 
what   he    may   fuggeft  thereon. 

27.  Whether  the  Court,  ex  officio^ 
can  award  a  Certiorari ^  to  certi- 
fy an  Original.  275,  276 

28.  The  Return  upon  a  Certiorari 
of  Matter  impertinent,  or  contra- 
ry to  the  Record,  iliall  not  make 
an  Error.  276 

2p.  Three  Appellees  in  an  Appeal  of 
Murder,  may  join  in  Error,  the' 
the  Attainder  of  one  is  not  the 
Attainder  of  the  Reft.  277 

30.  The  Plaintift"'s  lying  ftill  after 
Error  brought,  is  no  Difcontinu- 
ance.  278 

31.  Errors  in  Fad  in  the  King's 
Bench,  muft  be  redrcfled  there, 
and  not  in  the  Houfe  of  Lords, 
and  for  what  Realon.  Ibid. 

32.  Though  a  Writ  of  Error  be  a 
Superfedeas^  yet  after  Execution 
begyn,  the  Sheriff  on  Fi.fa.  may 
proceed,  and  fell  the  Goods.  304 

33.  Whether  an  Executor  can  bring 
a  Writ  of  Error,  to  reverfe  an 
Attainder  of  Treafon.  Ibid. 

34.  Where  Judgment  againft  two 
Executors,  they  ought  to  join  in 
Error.  3 1 3 

3  5.  On  Error  in  S.  R.  to  reverfe 
a  Fine,  the  Record  is  not  remo- 
ved 'till  Judgment  of  Reverfal. 

322 

36.  A  Man  fliall  never  aftign  that 
for  Error,  which  he  might  plead 
in  Abatement.  358 

37.  Where  there  fliall  be  Error,  if 
the  Judgment  be  againft  an  In- 
fant; otherwife  if  Judgment  be 
for  him.  .358,  359 

38.  In 
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3  8.  It  \%  Error  if  an  Infant  appear 
by  Attorney.  T age -^60 

39.  Error  from  7;W^7;/^j  where  and 
how  the  Execution  ought  to  be 
awarded.  372 

4c.  When  Judgment  firft  given  for 
the  Plaintitf,  is  revcrfed  in  Error, 
whether  a  new  Judgment  be  ne- 
ccUary.  403 

41.  'Tis  Error  to  tefte  the  2)//?m'- 
gas  a  Day  after  the  Return  of  the 
Venire.  424,425 

See  abatement,  amtntmicnt,  Co- 
ppfjoin  €i!ates,  and  Court0. 


€fcapc» 


1.  Whether  an  Efcape  of  a  Traitor 
from  an  irregular  Commitment, 
be  High  Trealbn.  145 

2.  Where  an  Adion  of  Debt  lies 
upon  a  Judgment,  notwithftanding 
an  Efcape.  279 

3.  Where  on  an  Efcape  the  Sheriff, 
or  Plaintiff,  &c.  may  retake  the 
Debtor,  and  where  not.        Ibid. 

4.  On  a  negligent  Efcape  for  High 
Trcafon,  the  Commitment  is  to 
bealledgcd  in  the  Indidment.  280 

5.  Where  entring  Plaint,  (jc.  in 
London^  puts  the  Defendant  in 
adual  Cuftody   of    the   Sheriffs. 

Ibid 

6.  Count  of  Efcape  after  Judgment, 
Evidence  of  Elcape  before  Judg- 
ment, whether  it  maintains  the 
Declaration.  288 

See  Commitment, 
€fcroto, 

1.  Where  a  Deed  is  delivered  as  an 
Efcrow,  the  Nature  and  Efieiit, 
and   Manner    of  pleading  of  it. 

213 


€ante* 

1.  The  Word  Eft  ate  is  Genus  ge- 
veralijfinmm^  by  All  Real  and 
Terjbnal  Eftate,  Rents  will  pafs 
in  a  Devife,  Tage  281,  282 

2.  Divifion  and  Diflinc^ion  between 
Real  and  Perfonal  Eftates.       2  8 1 

3.  Eft  ate  generally  implies  a  Fce- 
iimplc.  282 

eftate  at  m\\U 

1.  Where  a  Termor  grants  the 
Lands  generally,  the  Grantee  is 
but  Tenant  at  Will.  332 

2.  W^herc,  if  r,efror  determines  his 
Will,  the  Lelfec  fliall  have  the 
I'.mblements.  414 

3.  When,  by  whom,  and  upon  what 
Terms  determinable.       415,416 

4.  Whether  the  Death  of  one  of  the 
Parties  determines  the  Will.  417 

5.  He  that  hath  an  Office  at  the  Will 
of  the  King,  hath  it  not  at  the 
Will  of  both  Parties.  420 

CTaite  fo?  Feai% 

1.  A  Term,  how  far  it  may  be  li- 
mited over,  without  the  Danger 
of  a  Perpctuiry.  229 

2.  An  Eftate  for  Years  is  not  a  good 
Foundation  for  a  Remainder  to 
work  upon  and  drown,  but  an 
Eftate  for  Life  is.  ;!  2  S 

3.  If  LefTce  for  Years  be  made  Te- 
nant to  the  Tr^cipe^  by  Leafe  of 
a  Freehold  to  futfer  a  common 
Recovery,  the  Term  is  not  mer- 
ged. 254 

4.  Where  an  Executor  has  a  Term 
of  lei's  Value  than  the  Rent,  what 
he  is  to  plead.  306 

5.  Wlicre 
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5.  Where  a  Termor  grants  the 
I>ands  generally,  the  Grantee  is 
but  Tenant  at  Will.      ''Page  332 

6.  Tenant  for  100  Years  grants,  CJf. 
hahend' {ox  40  Years  after  his 
Death,  this  is  a  good  Leafe.  414 

7.  A  Demife  for  a  Year,  and  fo  from 
Year  to  Year.     ^Ad  operamr. 

Ihid. 

8.  Power  to  make  Leafcs,  how  to 
be  conftrued.  414,  41 5 

9.  A  Leafe  from  Year  to  Year,  fo 
long  as  both  Parties  pleafe.  Oi!,id 
operatnr.  415,416 

10.  W^hat  executory  Parol  Leafes 
not  void  by  the  Statute  of  Frauds, 
and  why.  418 

Cftateg  fo?  life, 

1.  To  be  determined  by  Prefumption 
of  Death  of  Cejiny  que  cvV,  upon 
Stat.  19  Car.  2.  196 

2.  WHiere  an  Eftate  for  Life  fliall 
be  drowned  in  the  Remainder  in 
Tail.  228 

3.  An  exprefs  Eftate  for  Life  cannot 
be  inlarged  by  Implication.      234 

4.  W  hcther  an  Edatc  can  be  grant- 
ed by  Deed  for  a  Life,  not  na- 
ming Ce fitly  que  vie.        412,413 

5.  No  Adion  lies  upon  Covenants 
in  Law,  after  the  Death  of  Cefiuy 
que  me.  412 

1.  Where  the  Party  is  eftoppcd  in 
pleading  to  fay,  'There  is  no  juch 
'Deed.  198,  199 

2,  An  Efloppel  in  pleading  does 
not  bind  the  Jury,  unlefs  it  works 
linon  the  Intcrelt  of  the  Lands ; 
in   that   Cafe    it   runs   with   the 


3 


Lands,  and  will  maintain  an  E- 
jedment.  'Page  282 

W^hether  a  Corporation  can  be 
eftopped  by  their  Return  to  a 
Mandamus.  447,  448,  (jc. 

,  Where  the  Oath  of  the  Defen- 
dant's Wife,  made  at  a  former 
Day,  was  read  as  Evidence.       4 

,  Evidence  proper  in  an  A6tion  for 
diverting  a  Water-Courfc ;  ciz. 
that  it  is  an  aricient  Mill:,  &c. 

.  In  an  Adion  againft  an  Indorfcr 
of  a  Bill  of  Exchange,  it  is  not 
neceffary  to  prove  the  Drawer's 
Hand.  118 

4.  Goldfmiths  Notes  are  Evidence 
of  the  Receipt  of  the  Money, 
and  why.  120 

5.  Conviftion,  whether  good  Evi- 
dence, or  not.     ^.  135 

6.  Neceffity  a  ftrong  Reafon  for  ad- 
mitting Evidence,  otherwife  not 
admiflible.  Ihid. 

7.  In  an  Adion  of  the  Cafe  in  the 
Nature  of  a  Writ  of  Confpiracy, 
exprefs  Malice  ought  to  be  pro- 
ved in  the  Defendant  j  and,     1 50 

8.  Circumftances  of  Evidence  may 
Ihew  a  Chain  of  Malice.         i  5 1 

9.  In  Trefpafs,  Evidence  of  Value 


of  the  Damages  mufl  be 


given. 


194 

10.  Where  one  of  the  WitnefTes  de- 
nied the  Atteftation  to  a  Deed  to 
be  his  Hand-writing.  Ihid. 

n .  A  Demurrer  to  Evidence  admits 
the  Truth  of  the  Faft,  but  denies 
its  Eftefts  in  Law.  2 1 9 

1 2.  In  Debt  for  Rent,  upon  Nihil 
debet  the  Statute  of  Limitations 

may 
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may  be  given  in  Evidence.  7age 

i^,  A  Recovery  againfl:  a  Stranger 
of  a  Duty  prefcnbcd  for,  good 
Evidence,  unlefs  Covin  or  Collu- 
fion  in  the  hrft  Action.  284 

14.  Where  on  Ilfue  on  Non  affimip- 
fit  infra  fex  annos^  Cjc.  you  need 
not  fhew  tlie  Original.  3/d. 

1 5.  The  Copies  of  Affidavits,  where 
good  Evidence  on  an  Indidment 
of  Perjury,  without  the  Commif- 
fioner  who  adminiftrcd  the  Oath. 

285 

1 6.  AVhere  a  Sentence  in  the  Spiri- 
tual Court  is  conclufive  againft 
all  Matters  precedent  of  Spiritual 
Cognizance,  and  good  Evidence 
in  the  Temporal  Courts.       Ibid. 

17.  Whether  Attachment  of  the 
Debt  in  London^  or  Attachment 
and  Condemnation  before  the 
Writ  purchafed,  are  good  Evi- 
dence in  Af[nmpfit  to  defeat  the 
Aftion.      "  285,325 

18.  A  Mayhem  is  good  Evidence 
of  Wounding,  in  an  Adlion  of 
Aflault,  Battery,  and  Wounding. 

2S6 

19.  The  immediate  Saying  of  the 
Party  injured  upon  the  Hurt  re- 
ceived, given    in  Evidence.     ^. 

Ibid 

20.  A  Copy  of  a  Copy  is  not  Evi- 
dence ;  but  the  Acl  of  the  Court 
at  Doitors  Cop.imons  is  an  Origi- 
nal, and  not  a  C©py.       286,  289 

21.  Evidence  admitted  to  baftardize 
a  Man  after  his  Death.  287 

22.  The  Copy  of  a  Convidion  be- 
fore the  Commillioners  of  Excife, 
good  Evidence.  288 

23.  Upon  Conviclion  before  Com- 
miilioners  of  Excife,    the    Party 


is  not  at  Liberty,  on  an  Action 
brought,  to  falhfy  the  Fad  on 
which  they  grounded  their  Judg- 
ment,   if    within     their    Power, 

Tage_  288 

24.  Count  of  Efcape  after  judg- 
ment, Evidence  of  Efcape  before 
Judgment,  whether  it  maintains 
the  Declaration.  Ibid- 

i').  In  all  Cafes  where  the  Original 
is  Evidence,    the   Copy  is  Evi- 
dence.    The  Book  of  a  Town- 
Clerk.  289,  293 
(See  the  Difference,  293) 

2  5.  A  Town  Clerk's  Book,  in  which 
many  Perfons  made  Entries^  re- 
jected as  Evidence.  289 

27.  Whether  a  Hiftorymay  be  Evi- 
dence, and  of  what.  290 

28.  On  Indeb'  Jjfnmp'  for  Money 
lent,  Money  received  to  the  Plain- 
tift's  Ufe,  rj  infnmd  compittajjtt, 
the  Defendant's  Tetter  promifing 
fl-iortly  to  pay  the  Plaintiff  3  /, 
which  he  owed  him,  not  fuffici- 
ent  Evidence.  Ibid, 

29.  Where  the  Hand  of  a  dead  Wit- 
nefs  was  proved,  though  there 
was  a  living  Witnefs  prcfcnt  in 
Court.  291 

3c.  Bill  of  Lading,  where  good  E- 
vidcncc,  and  againft  whom.  Ibid. 

31.  A  Bill  delivered  of  Work  done, 
is  an  Original,  and  not  a  Copy  j 
and  accepting  it,  objeding  to  fome 
Particulars,  admits  the  Reft  to  be 
true.  292 

32.  Evidence  of  Hand-writing  not 
to  be  given  by  a  Witnefs  who  ne- 
ver faw  the  Party  write.         293 

l^.  A  Copy  of  Fine  or  Recovery 
good  Evidence,  being  fworn  to 
be  a  true  Copy,  and  examined. 

Ibid. 
9  Q.  34.  The 
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34.  The  Execution  of  an  antient 
Deed  need  not  be  proved  by  Wit- 
ncfles.  'Page  293 

3  5.  Whether  the  Statute  of  Limita- 
tions be  given  in  Evidence  in 
Noil  4f[timp fit.  294 

36.  Where  the  Examination  of  a 
Perfon  dead  was  not  allowed  E- 
vidence  in  an  Information,  (jc. 

Ibid. 

37.  What  is  Evidence  of  making  a 
Libel.  295 

38.  Witnefs  not  to  read  a  Paper, 
fwearing,  (jc.  unlefs  to  Words 
which  he  wrote  immediately.  29  5, 

296 

39.  Printed  Proclamations,  (j'C.  may 
be  given  in  Evidence  without 
comparing  with  the  Record.  296 

40.  In  Trover,  Property,  Demand 
and  Refufal  to  be  proved.     Ibid. 

41.  Evidence  of  a  Proteft,  a  Nota^ 
ry  s  Atteftation.  Ibid. 

42.  A  Recovery  of  a  Debt  not  to 
be  proved  without  the  Record. 

297 

43.  A  Shop-Book  good  Evidence, 
proving  the  Hand,  and  the  Perfon 
dead  who  wrote  it,  &c.  and  no 
Proof  necelTary  of  Delivery,  fjc. 

^  298,  300 

44.  Where  the  Ordinary's  Regifter 
of  a  Will>  charging  Lands,  and 
former  Payments  good  Evidence. 

29S 

4J.  A  Wife's  Declaration    in   her 

Labour  no  Evidence  in  an  Action 

of  Trefpafs  for  getting  her  with 

Child.  Ibid. 

46.  A  Goldfmith's  Note  given  at  the 
Time  of  the  Contrac^t  is  prima 
facie  Evidence  that  it  was  recei- 
ved in  Payment.  299 

47.  On  a  Plea  o^Raztire^  only  Ha- 
znre  Evidence.  Ibid. 


48.  In  Debt  for  Rent,  on  levied  by 
Diftrefs,  (jc.  pleaded,  a  Releafe 
or  Payment  good  Evidence.!?^^^ 

299 

49.  Whether  a  Record  good  Evi- 
dence to  prove  a  Man  has  not  ta- 
ken the  Oath,  ^c.  Ibid. 

50.  If  a  Judge  allows  improper  E- 
vidence,  the  Remedy  is  a  Bill  of 
Exceptions.  Ibid. 

51.  The  bcfl:  Evidence  ought  to  be 
given  the  Nature  of  the  Thing 
will  bear.  300 

5  2.  It  is  proper  to  give  in  Evidence 
the  ufual  Courfe  of  Dealing. //;/W. 

53.  Where  the  Party  injured  fliall 
be  admitted  an  Evidence  to  prove 
a  Cheat.  300,  301 

54.  A  Counterpart  of  an  antient 
Deed  admitted  as  Evidence  ^  how 
in  Special  Vcrdid.  301 

5  5.  The  Court  above  will  not  allow 
a  Bill  of  Exceptions,  which  were 
not  taken  at  the  Trial.  Ibid. 

55.  In  Treafon,  Evidence  may  be 
given  of  a  treafonable  Confpiracy 
at  any  Time  before  or  after,  &€. 

301,302 

57.  Evidence  of  Fraud.  3  27 

58.  Where  the  Confideration  fliall 
be  proved,  or  not,  after  a  Judg- 
ment? 327,328 

59.  Where  the  Minutes  of  a  Record 
of  a  Trial  at  which  a  Perjury 
was  fuppofed  to  be  committed, 
are  not  Evidence  upon  an  Indid- 
ment  for  Perjury.  347 

60.  A  Sign  is  ao  Evidence  of  an  Inn. 

366 

61.  Where  a  Man  may  give  Matter 
in  Evidence  upon  the  General 
IlTue,  which  he  might  have  plead- 
ed fpecially.  395 

61.  Jury  may  give  a  Verdift  upon 
their  own  Knowledge.  404 

63.  What 
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6^.  What  liifficient  Evidence  by 
whom  a  Mandamus  was  return- 
ed? *Page  443 

64.  tvidence  proper  for  the  Defeii- 
da;'.t  on  an  Aftion  brought  on  a 
Promife  of  Marriage  ?  456 

1.  Error  there  from  the  Kings 
Bench,  which  Court  fliall  enter 
the  Judgment,  and  m  what  Cafes  c* 

402 

€rccutioiu 

1.  Where  an  Execution  may  be  fucd 
out  pending   a   Writ  of  Error? 

271 

2.  After  Abatement  of  a  Writ  of 
Error,  how  to  come  at  Execu- 
tion. 273 

3.  In  Execution  againft  one  Copart- 
ner, the  Sheriff  muft  feize  the 
Whole.  302 

4.  Priority  of  Execution,  whether 
by  the  Delivery  of  the  Writ  firft 
to  Sheriff.  Ihid. 

5.  The  Writ  firfl:  executed  fhall 
ftand,  and  the  Party  driven  to 
his  Remedy  againft  the  Sheriff. 

303 

6.  Error  brought   after  Execution 

begun  fliall  not  hinder  it,  but 
the  Sheriff  on  FL  fa.  fhall  pro- 
ceed to  fell  the  Goods.  304 

7.  Execution  of  an  Elegit^  when 
compleat  and  perfeft,  and  its  Ef- 
fea.  318 

8.  A  Judgment  here  upon  Error 
from  Ireland^  cannot  be  execu- 
ted here  for  Cofts.  372 

p.  Execution  ought  to  be  awarded 
of  the  entire  Judgment,  and  not 
by  Piece-meal.  Ibid. 


I  o.  Where  an  Execution  fliall  pre- 
vail againft  a  fraudulent  Sale,  or 
not?  Tage  ^9^ 

11.  Execution  of  a  Judgment  of  the 
Pillory,  by  whom  done,  and  how 
awarded?  ^gp 

1 2.  Execution  not  to  be  awarded 
upon  an  Outlawry  of  Felony, 
without  bringing  the  Felon  to  the 
Bar.  3/d. 

See  exm.   eijciiff^. 
€tccutci?s. 

1.  Executor  of  his  own  Wrongs 
who  lliall  be  adjudged  fuch.     44 

2.  Whether  an  Apprentice  is  to  go 
to  Executors,  or  not?         67,68 

3.  Where  not  liable  to  find  fpecial 
Bail.  87,308 

4.  How  far  the  Husband  has  a 
Power  or  Intereft  in  the  Eftate 
which  the  Wife  has  as  Executrix. 

105 

5.  Where  he  brings  Debt  on  an 
Efcape  on  his  former  Recovery, 
whether  he  fhall  fue  as  Executor, 
or  in  his  own  Right.  196 

6.  A  Right  of  Adion,  or  Cbofe  ia 
jUion  will  go  to  Executors.  256 

7.  Whether  a  defperate  Debt  be  Af- 
fets  ?  297 

8.  Whether  an  Executor  can  bring 
a  Writ  of  Error  to  reverfe  an  At- 
tainder of  Treafon.  304 

9.  In  Debt,  fully  adminiflred  ad- 
mits the  Dcbti  otherwile  in  Cafe. 

Ihid. 

10.  What  fit  to  be  proved  by  the 
Executor  on  the  Plea  fully  admi- 
niflred. Ibid. 

11.  Executor  of  Tenant  in  Dower 
cannot  maintain  a  Sci.  fa.  upon 
the  Recognizance  to  pay  Xhcmefue 
Profits  upon  Stat.  17  Car.  2.  for 

Wane 
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Want  of  a  Judgment  for  the  Da- 
mages. Tage  305 

1 2.  Where  an  Executor  is  named, 
the  Ordinary  cannot  grant  Admi- 
niftration  to  another,  except  in 
Cafe  of  abfolutc  NecelTity,  as 
Non  fane  Memory.  305 

13.  Bankruptcy  is  not  a  material 
Difability  in  an  Executor.     Ihjd. 

14.  In  Cafe,  on  'Plene  adminifira- 
vit^  the  Plaintiff  mufl:  prove  the 
Debt,  or  he  fliall  recover  but  a 
Penny  Damages.  306 

1 5.  What  Debts  to  the  Teftator  to 
be  counted  Aflfets?  Ibid. 

1 6.  What  Disburfements  for  Fune- 
ral, ^c.  allowable,  ^c.      Ibid. 

17.  Where  a  Statute  may  be  paid 
before  a  Judgment.  Ibid. 

18.  Whether  an  Executor  may  be 
charged  in  Pleading  as  Admini- 
ftrator,  or  ^ice  i-erfa  ?  307 

19.  How  an  Executor  fhall  be  char- 
ged who  has  a  Term  of  iefs  Va- 
lue than  the  Rent?  306 

20.  Whether  they  may  have  Cafe 
for  a  falfe  Return  of  Fi.  fa.  m 
the  Teftator's  Life-time,  or  for 
an  Efcape?  307 

21.  Whether  Executors  are  to  be 
held  to  fpecial  Bail  ?  87 

22.  Executor  not  liable  to  Funeral 
Expences  unlcfs  he  contrads  for 
them.  309 

23.  Debt  upon  a  Bond,  and  Rent 
(whether  upon  a  Parol,  or  Leafe 
by  Deed,)  of  equal  Degree. /W. 

24.  The  Ordinary  cannot  refufe  the 
Executor  for  his  Poverty,  nor 
put  Terms  upon  him.  310 

25.  Chancery  will  in  feme  Cafes 
injoin  an  Executor  not  to  inter- 
meddle. Jbid. 

26.  He  muft  plead   all   his  Judg- 

2 


ments,   or  he  lofes  his  Right  of 
preferring  them.  'Page  3 1  o 

27.  Pleading  one  falfe  or  fraudulent 
Judgment,  faddics  him  with  the 
whole  Debt.  Ibid. 

28.  W  hether  the  Debt  be  releafed  or 
extinguifhed  where  the  Obligee 
makes  the  Obligor  his  Executor  ? 

311,  &c. 

29.  How  the  Rights  of  Executors 
and  Adminiftrators  differ?       3 1 2 

30.  Executor  of  Executor  is  Exe- 
cutor to  the  firfl  Teftator.     Ibid. 

31.  Debt  againft  two  Executors, 
and  only  one  appears,  Judgment 


how  to  be  given  ? 


3I; 


3  2.  Whether,  and  in  what  Cafes  to 
pay  Cofts,  or  not?  Ibid. 

33.  May  maintain  an  A6lion  upon 
a  Judgment  obtained  by  the  Te- 
ftator, fuggefting'  a  'Decafiacit 
in  his  Life-time.  314 

34.  May  fuc  Sci.  fa.  to  affefs  Da- 
mages and  for  final  Judgment, 
on  a  Judgment  obtained  by  his 
Teftator,  and  againft  an  Execu- 
tor, by  8  d  9  W-  S-  c.ii.    3 14, 

315 
3  5.  Where  Judgment  againft  an  Ex- 
ecutor to  be,   as  if  compleat  in 
his  Teftator's  Life-time.  3  i  y 

35.  Where  Payment  of  a  Statute  be- 
fore a  Judgment  is  a  'Devajiavit. 

Ibid. 

37.  Where  an  Infant  Executor  may 
fue  by  Attorney,  or  not  ?        358 

38.  If  an  Executor  makes  a  new 
Promife  he  lofes  the  Benefit  of  the 
Statute  of  Limitations.  427 

CiTmpIificatioit* 

I.  of  Letters  Patent  under  the  Great 
Seal,  pleadable.  421 
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3.  Whether  Fees  due  for  executing 
an  'Elegit  ?  'P^ge  3  \  8 


€j;tino;ui(!)ment 

I.  of  Extinguifliment  of  Debts  by 
making  Obligor   Executor,   (jc 

Tage  3 1 2 

1.  The  Information  or  Indiftment 
for  it  ought  to  lay  and  afcertain 
a  particular  Offence.  363 


F. 


JTm'csi  anti  $?9artiet!S« 


-W 


Here  the    Right  to   the 

Fair   or  Market  need 

not  be  fhewn  in  Pleading  ?     316 

2.  Clerk  of  the  Market,  his  Duty 

and  Power  of  Weights  and  Mea- 

fures.    Fines  and  Amerciaments. 

Ibid. 

Jfalfe  3lmp?(fonmcnt» 

I.  An  Arreft  made  after  the  Writ  is 
returnable,  is  Falfe  Iraprifon- 
ment.  70 

ifatmer* 

1.  A  Farmer  not  within  the  Sta- 
tutes of  Bankrupts.  5>3 

J.  What  Fees  due  to  the  Sheriff  on 
a  Ca.  Sa.  Stat.  zZEl.  317 

2.  Whether  a  Fee  may  be  due  for 
Baptizing?  Ibid. 


1.  What  Sale  a  Felon  may  make  of 
his  Goods  before  Convidion.  3 1 8, 

319 

fclonp. 

r.  In  marrying  a  Woman  by  her 
own  Confent,  if  there  was  a  Ta- 
king by  Force  ^  and,  319 

3 .  W  hat  (hall  be  con  ftrued  a  Force  ? 


319 


'53 


20 
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Execution  to  be  awarded  upon 
an  Outlawry  of  Felony,  without 
bringing  the  Offender  to  the  Bar. 

399 

jTincsi  anH  amcrcfament^* 

1 .  A  Fine  ought  to  be  abfolute,  and 
not  conditional.  320 

2.  A  Fine  for  not  Repairing  the 
Highway  is  to  go  towards  the 
Repair,  by  Statute.  Ibid. 

3.  Fine  for  not  Repairing  a  High- 
way, upon  Guilty  pleaded,  mo- 
derated by  Certificate  of  Juftices, 
that  the  Way  was  fufficiently  re- 
paired. 339 

4.  A  Defendant  for  a  Mifderaeanor 
may  fubmit  to  a  Fine,  tho'  abfent, 
if  he  has  a  Clerk  in  Court  that 
will  undertake,  &c.  400 
Fine  for  Breach  of  a  By-Law  in 
LondoHy  well  and  lawful.      43 1 

JfincjS  of  M\m, 

Conufee  in  a  Fine  renders  back 

to  the  Conufor,   this  is  a  new 

9  R  Purchafe, 
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Pyrchafe,  and  may  alter  the  Di- 
fcenr.  'Page  253,  254 

2.  A  Copy  of  a  Fine  or  Recovery 
allowed  for  Evidence,  being 
fworn  to  be  a  true  Copy,  and 
examined.  293 

3.  How  Fines  operate  to  the  Ufcs 
of  Deeds.  321 

4.  Upon  what  Writs  Fines  may  be 
levied,  and  how?  322 

5.  On  Error  in  "B.  R.  to  reverfe  a 
Fine  levied  in  C  S.  the  Record 
is  not  removed,  but  a  Tranfcript, 
until  it  be  judg'd  erroneous.  Ib/ii. 

See  Difccnt,  2Ifei5* 

1.  There  are  three  Sorts  of  Fifhe- 
ries,  feparate,  free,  and  common. 

322,323 

2.  What  Title,  Adion,  or  Plea 
proper  in  the  feveral  Cafes  of 
Fifheries.  322,323 

3.  The  Subjea  hath  a  Right  tofifti 
in  the  Sea  and  all  navigable  Ri- 
vers. 323 

lo?ciWe  Cnttp* 

I.  Upon  an  Inquifition  finding  the 
Force,  Juftices  of  Peace  ought 
immediately  to  reftore  the  Poflef- 
fion.  3  24 

2f  If  the  Party  traverfes  the  Force, 
it  fuperfedes  the  Awarding  of 
Execution.  Jbid. 

3.  An  Inquifition  of  Forcible  Entry 
ought  to  alledge  an  Expulfion  as 
well  as  an  Entry.  267 

4.  Whether  there  fliall  be  Reftitu- 
tion  upon  a  Traverfe  of  a  Forci- 
ble Entry,  or  not  ?  40  2 

5.  Where  all  the  Juftices  in  a  Cor- 
poration,  will  not  inquire  of  a 

4 


Force,  the  Juftices  of  the  County 
fhall.  Ta^e  40-^ 

See  €nttp. 

jFo?eign  Sttacfjmcnt* 

1.  An  Attachment,  while  it  pcnds,  is 
no  Evidence  of  Alteration  of  Pro- 
perty, for  that  is  not  till  Con- 
demnation. 325 

2.  The  Cuftom  is  reafonable.  The 
Nature  of  it.  429,  430 

3.  It  muft  be  fpecially  fhewn  in 
Pleading.  434 

See  LonHon* 
ifojeffaninn:. 

I.  Buying  Victual  in  a  Market  to 
fell  again,  where  notForeftalling? 

325 

1.  Where  there  is  a  Sufpicion  of 
Forgery,  Deeds  fliall  be  kept  in 
Court,  and  not  cancelled,  and 
why?  213 

2.  What  Exceptions  to  Words  in 
the  Indidment  will  not  hold.  326 

3.  Indidment,  forged  or  catifed  to 
he  forged^  ill.  345 

4.  Indi(^ment  for  Forgery  or  other 
heinous  Offences,  not  qualhed  on 
Motion.  Ihid. 

I.  Who  can  claim  a  Prifon  as  a 
Franchife?  330 

ifrauHiS  anH  pajuties** 

I.  Parol  Promife  to  pay  fo  much  on 
Day  of  Marriage,  which  did  not 

happen 
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happen  within  the  Year  j    whe- 
ther within  the  Statute?       'Page 

326,327 

2.  What  Kinds  of  Frauds  are  in- 

disable  as  Cheats,  or  not  ?     355 

ifrautmlent  €)ale  c?  ej^o^tgaijc, 

1.  Evidence  of  Fraud.  327 

2.  Sale   good,    againft    whom,    or 
not?  "  327,  328 

Difference   of  a  Creditor   who 

has  Judgment  by  Confedion,   or 

upon  a  Point  tried.  398 

4.  Where  a  Mortgage  fliall  not  be 

deemed  fraudulent  againlt  a  houd 

fide  Purchafer?  477 


G. 

©amino:, 

1.  \Ndehitatns  Jjjiimpftt  lies  nor 
X  for  a  Wager  generally,  but  lies 
againfl  him  that  held  the  Wager, 
if  the   Money  be  ftaked    down. 

328 

2.  Where  Bonds  or  Notes  for  Mo- 
ney won  at  Gaming  are  given  to 
an  innocent  Perfon  who  has  no 
Notice,  they  are  good,  otherwife 
not.  328,329 

3.  Where  a  Man  loft  feveral  Sums 
to  feveral  Perfons,  upon  Tick, 
amounting  to  more  than  was  re- 
ftrained,    whether  good  or  not? 

329 

4.  Special  Agreement  to  play,  and 
mutual  Promifes  to  pay,  yet  In- 
debitatus JJfnmpfit  will  not  lie. 

Ibid 

5.  Special  Aftion   on   the    Cafe, 


whether  it  will  lie  for  Money  won 
at  Play  ?  Page  330 

See  pieaninn;0. 


6aoI.    (Saolec, 

,  To  what  Purpofc  taken  Notice 
of  in  the  LaVv.  14  j 

.  Gaoler,  when  to  anfwer  for  E- 
fcapes,  andliow?  279,280 

The  Sheriff  is  to  anfwer  for  him 
civilly,  but  not  criminally.      280 
Who  can  claim  a  Prifon  as   a 
Franchife  ? 

Gatehoufe  at  JFefiminftet 
Whether  New-Prifon  be  a  legal 
Gaol?    ^2.'  40^ 


nop* 


Ibid. 


(©aiidynti. 

All  I>ands  in  'England  wete  ge- 
nerally Gatel-kind  before  the 
Conqueft,  and  fome  Time  after  j 
and  why  altered.  i  24,  i  25 

The  Common  l.aw  takes  Notice 
of  the  Cuftom  of  Gavelkind.  1 2  5 

(Soot!  IScfja'jiotir* 


haviour. 

Binding  to  Good  Behaviour, 


Contemptuous  Carriage  to  a  Ma- 
giftrate,  is  a  Breach  of  Good  Be- 

the 
Nature  of  ir.  Ibid. 

3.  Who  liable  to  be  bound  to  the 
Good  Behaviour,  or  not  ?        406 

«J5?ant!3, 

I.  Where  in  a  Grant  the  Habendum 
is  repugnant  to-  the  Premilfes,  it 
is  void.  33I3332 

2.  If 
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2.  If  a  Termor  grants  the  Lands 
generally,  the  Grantee  is  but  Te- 
nant at  Will.  ^age  ^^2 

3.  Trees  in  Boxes  qo  not  pafs  by 
the  Grant  of  the  Garden.       Ibia. 

4.  Grants  of  Infants  and  Perfons 
Noji  compos  mentis  are  parallel  in 
Law  and  Reafon.  357 

5.  Exception  of  Part  which  would 
otherwife  have  pafled,  may  be 
good,  and  may  be  qualified  j  and 
how?  411 

(g?nnt  of  tlje  Muq* 

1.  If  the  King  grants  Land  in  the 
Plantations  with  legiflative  Power, 
and  the  Grantee  grants  the  Land 
to  another,  the  Legiflative  Power 
does  not  pafi.  332 

2.  Where  the  King  is  deceived  in 
his  Grant,  it  is  void.  420 

See  €ffate* 
©uarDinniS* 

1.   The   Reafon   of   Guardianfhip. 

333 

1,  What  Refidence  and  Contraft  in 
an  Inn  makes  a  Gueft,  or  not? 

366 


H. 

I.  A  Pcrfon  who  has  committed 
jTV  a  capital  Crime  by  Mar- 
tial Law,  may  be  fent  out  of  the 


Realm  to  be  tried,  notwirhftand- 
ing  the  Habeas  Corpus  Ad.  Tage 

r.    n  '        333,334 

2.  Perfons  committed  in  'Ji.  R.  by 

Chief  Juftice's  Warrant,  are  not 
to  be  brought  up  by  Rule,  but 
by  Habeas  Corpus.  334 

3.  Of  Removing  by  Habeas  Corpus 
from  one  Court  and  Prifon  to  an- 
other. ]biJ. 

4.  To  whom  the  Habeas  Corpus 
ought  to  be  direded.  Ibid. 

5.  How  the  Habeas  Corpus  ought 
to  be  returned.  334)  33  5 

6.  Habeas  Corpus  not  allowed,  to 
elude  the  Procefs  of  the  Admiral- 
ty- 33  5 

7.  On  removing  a  Caufe  by  Habeas 

Corpus  the  Record  is  not  remo- 
ved, and  the  Plaintiff  muft  begin 
de  noz'O.  Ibid. 

8.  Habeas  Corpus  fufpends  the 
Power  of  the  Court  below.  Ibid. 

9.  Return  to  Habeas  Corpus  al- 
lowed to  be  amended,  that  the 
Party  might  not  lofe  her  Adtion. 

429 

^tii  ant  ^ncefto?* 

1.  Of  the  Gavelkind  Defcent.     124 

2.  Of  the  Right  of  Reprefentation, 
by  Jei^ijljj  Roman,  and  BngliJJ) 
Law.  1 2  5 

3.  Heir  is  damnified  by  his  Ance- 
ftor's  Attainder,  tho'  there  be  no 
Lands,  becaufe  of  the  Corruption 
of  Blood.  3  04 

4.  Where  Two  jointly  and  feve- 
rally  bind  them  and  their  Heirs, 
in  Adion  againft  the  Heir  of  one, 
how  the  Judgment  ought  to  be  ? 

336 
5.  Where 
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5.  Where  a  Reverfion  in  Fee  fallen 
into  Pofl'efiion,  is  AfTcts  in  the 
Hands  of  the  Heir.     "Page  336, 

337 
See  aiTctSi. 

!|)evetiitamcittj3. 

1.  Hereditament  is  a  large  Word, 
and  in  a  Devifc  will  carry  a  Fee. 

1.  A  Heriot  where  fcifable.        337 

2.  The  Sorts  of  Heriots,  and  their 
Commencement.  Ibid. 


1.  Highways  include  Horfe-ways 
and  Foot-U^ays,  if  common  to  all 
the  Subjeds.  i  29 

2.  A  Fine  for  not  repairing  the  High- 
way, is  to  go  towards  the  Re- 
pair, by  a  Statute.  320 
Where,  to  an  Indidment  or  Pre- 
fentment,  the  Special  Matter 
ought,  or  need  not  to  be  plead- 
ed, and  not  t>ion  Cuf.  338 

Perfons  bound  to  repair  by  Pre- 
fcription,  need  not  make  it  better 
than  ufual.  339 

All  the  Subjects  ufing  a  Naviga- 
ble River,  have  a  Right  to  a 
Way  on  the  Brink,  <^c.  if  ne- 
ceffary.  Ihid. 

6.  The  Inhabitants  of  a  whole 
County  cannot  change  a  Bridge  or 
Highway   from    Place  to    Place. 

Ibid. 

7.  An  Attachment  may  go  againft 
the  Inhabitants  of  a  whole  Coun- 
ty for  not  repairing  Highvt'ays, 

340 
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I.  Improvements  by  the  Tenant", 
which  of  rhem  are  removeable 
by  the  Tenant,  and  when.    'P^ge 

rpci'.fc  Of  Co^rcaion, 

1.  The  Power  of  Juftices  as  to  Hou- 
fcs  of  Correction,  as  to  their 
Number, and  Expence  of  Building, 
6-c.  340,  341 

2.  To  be  built  and  fupported  at  the 
Expence  of  the  whole  County^ 
and  not  of  a  Precinft,  except  111 
Corporations,  Crf.  341 


Jamaica  latD£>* 

1.  T  ^  7Hat  Laws  are  in  Force  in 

V  V       Jamaica^  and  whether 

thofe  of  England.  341,342 

Jeofail, 

1.  Whether  contra  Tacem  be  Sub- 
ftance  in  Trefpafs.  345 

2.  Jeofails  cured  after  Verdid,  by 
16  (J  ij  Car.  2.  Ibid. 

3lmpatlance, 

1.  An  Imparlance  admits  the  Jurif- 
didion  of  the  Court.     179,  180, 

243 

2.  On  Plea  to  the  Jurifdidion  after 
an  Imparlance,  the  Piadice  has 
been  to  award  a  Refpondcas  On- 

Jler.  343 

9  S  3.  Special 
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3.  Special  Imparlances,  when  intro- 
duced. Tage  343 

4.  Where  the  Defendant  has  an  Im- 
parlance, or  not,  on  appearing  to 
an  Information.  364 

1.  An  Indi(5tment  for  not  repairing 
a  Bridge,  muft  flicw,  how  charge- 
able to  the  Repair.  i  28 

2.  An  Indidment  lies  not  for  not 
repairing,  &c.  unlefs  the  Bridge 
be  in  a  Highway.  1 29 

3.  Indidment  for  confpiring  to 
charge  falfly,  how  to  be  framed. 

151,  152 

4.  Indidment  lies  for  rcfufing  to 
take  the  Office  of  Conftable.  1 5  2 

5.  In  an  Indidment  for  a  negligent 
Efcape  for  High  Treafon,  the 
Commitment  ought  to  be  alledged. 

280 

6.  On  an  Indidment  for  a  Cheat, 
the  Party  injured  may  be  a  good 
Witnefs.  300, 301 

7.  Indidment  for  forging  a  Bond 
fays,  falfo  jahricatit^  and  calls 
it  0  hi i gat  or  turn  ^  yet  good.     326 

8.  Information  in  Nature  of  Con- 
fpiracy,  lies  for  enticing  an  Infant 
to  leave  his  Father,  (jc.         333 

^.  Indidment  for  ereding  a  Cottage, 
where  faulty.  344 

10.  Indidment  of  jS.  7^.  and  oiOld- 
"Biiih^  how  difpofed  of.  345 

11.  Indidment  in  the  Disjundive, 
ill.  Ihid. 

12.  Indidments  for  Forgery,  and 
other  heinous  Otfences,  and  for 
the  Highways,  arc  never  quaflied 
on  Motion.  Ihld. 

13.  At  what  Time  it  is  proper  to 
move   to   cjuafli   an    Indidment. 

Jbid. 


14.  The  Pradice,  as  to  removing 

Indidments  by  Certiorari^  before 

Star.  ^&  6JF.6-  M'  and  9W.s- 

Tages^5,3^6 

I  •).  The  Defendant  in  an  Indictment 
for  a  Mifdemeanour,  may  carry 
the  Caufe  to  Trial,  when,  and 
how.  346 

1 6.  After  a  Recovery  of  Goods  in 
a  Civil  Adion,  you  may  indid: 
for  Felony  for  the  fame  Taking  ,• 
but  not  oice  verfa.  Ibid. 

17.  Matters  of  Subftance  ought  to 
be  exprefly  alledged  in  Indid- 
ments and  Informations.  347 

1 8.  AVhere  the  Minutes  of  a  Record 
of  a  Trial  are  not  Evidence  on 
an  Indidment  of  Perjury.       Ibid. 

19.  Where  there  are  two  Indid- 
ments, which  fliall  be  tried  firfi-. 

Ibid. 

20.  What  Indidment  and  Plea-Roll 
vary,  where  the  Defendant  brings 
on  the  Trial.  Ibid. 


21, 


An  Indidment  fetting  forth  the 


Tenor  of  a  Libel,  had  not  inftead 
of  nor^  Judgment  was  arrefled. 

347?£>3  52 

22.  An  Indidment  for  a  Libel  need 
not  fet  forth  the  Tenor  of  it.  34S 

23.  An  Indidment  for  Scolding,  not 
quaflied  on  Motion.  352 

24.  Indidment  where  Goods  and 
Chattels  were  rejeded,  as  Surplu- 
fage.  353 

25.  Intendment  to  make  good  an  In- 
didment. Ibid. 

16.  Where  a  Title  ought  to  be  made 
in  an  Indidment.  Ihid. 

27.  For  fpeaking  opprobrious  Words 
of  a  Juftice  of  Peace,  whether  an 
Indictment  will  lie,  or  nor.     3  54 

28.  What  Kinds  of  Frauds  are  in- 
didable  as  Cheats,  or  not.     3  54, 

29.  It 
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29.  It  Is  no  Cheat  to  get  Money  by 
a  Lie.  'Pagers') 

"o.  The  Time  of  a  Crime,  whether 
by  Day  or  Night,  where  neceffa- 
ry  in   an  Indidment  or  Appeal, 

and  why.  3  5^ 

3 1 .  Indictment  for  an  Offence  againft 
a  Statute,  ought  to  fiiew  the  Of- 
fence  to  be  within    the  Statute. 

405 

32.  Indiftment  for  a  Libel,  how  to 
fet  it  forth.  423 

33.  Where  a  Man  fliall  not  juftif/ 
on  an  Indiftmenr,  though  he  might 
in  an  Action  brought.  422 


3!nfantsf*    IJnfaucp* 

1.  When  Adminiftration  granted  ^«- 
rante  minore  xtate^  fliall  deter- 
mine at  the  Infant's  Age  of  17 
Years,  and  when  othcrwife.     43 

2.  An  Infant's  Suit  by  his  next 
iriend,  is  fubjcd  to  the  Direc- 
tion of  the  next  Friend,  and  not 
of  the  Infant.  i  54 

3.  How  far  favoured  in  Copyhold 
Tenures.  i59 

4.  Information  in  Nature  of  Con- 
fpiracy  lies  for  enticing  him  to 
leave  his  Father.  333 

5.  The  Grants  of  Infants  and  Per- 
fons  Kon  compos  mentis,  are  pa- 
rallel in  Law  and  Rcafon,  liz. 
both  void  J  yet,  357 

6.  An  Infant  cannot  plead  Non  eft 
fa'citnn  to  his  Deed.  Ibid. 

7.  Where  an  Liflmt  Executor  may 
fue  by  Attorney,  or  not.  358 

8.  How  an  Infant  ought  to  appear 
and  defend.  Ibid. 

9.  Where,  if  the  Ji-idgment  be  a- 
gainfl  the  Infant,  there  fliall  be 
Lrrorj  othcrwife  u  lor  him.  359 


10.  Though  an  Infant  be  a  Trader, 
he  cannot  bind  himfelf  by  draw- 
ing a  Bill  of  Exchange.  'Page-^^g 

1 1 .  An  Infant  cannot  be  a  Bankrupt. 

360 

12.  An  Infant  cannot  appear  by  At- 
torney i  if  he  doth,  it   is  Error. 

Ibid. 

3[nfa?mation0* 

1 .  In  what  Cafes  Informations  ought 
to  be  allowed,  and  in  what  Ca- 
fes not.  361 

2.  Their  Antiquity  and  Ufe.     Ibid. 

3.  For  a  Riot  in  pulling  down  Fen- 
ces,    ^i.  Whether  ic  lies.     361 

362 

4.  For  extorting  Money,  exceeding 
the  ancient  Rate,  for  Pallage  o- 
ver  a  River  ^  ic  ought  to  mention 
forae  particular  Perfon  carried, 
from  whom  fuch  Price  was  taken. 

3^3 

5.  Information  out   of   the    proper 

County,  for  buying  and  felling 
live  Cattle,  on  Stat.  Ed.  6.  ill  by 
Srat.  2 1  yac.  i .  3  53 ,  3  64 

6.  What  Informations  and  popular 
Actions  muft  be  brought  and  pro- 
fccuted  in  the  proper  County.  3  64 

7.  Information  lies  where  a  Matter 
concerns  publick  Government, 
and  no  particular  Perfon  is  fo  con- 
cerned in  Interefl",  as  to  maintain 
an  Action.  Ibid. 

8.  The  Courfe  of  pleading  to  Infor- 
mations. Ibid. 

9.  Information  for  Perjury  denied, 
becaufe  the  Qiieftion  was  not  fair. 

Ibid. 

10.  Informations  ought  to  lay  a  Fad 
done,  or  a  Confpiracy  to  do   it. 


See  3!ntJfgmcnt0/ 


365,3^^ 
3!ntt-- 
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2. 


3 


3!nn-iteeper. 

1.  His  Imployment,  (^c.  defcribed; 
he  is  not  within  the  Statutes  of 
Bankrupts.  Ta^e  91^  93 

2.  An  Inn-keeper  in  London  may- 
feed  an  Horfe,  (jc  though  coun- 
termanded by  the  Owner.       366 

3.  Who  ftiall  be  deemed  a  Gueft, 
and  by  what  Contra(5tk  Ibid. 

4.  A  Si2n  is  not  eflential  to  an  Inn. 

Ibid. 


Jnqueft*    JnQiiifition, 

Inquifition  quafhed  for  Male- 
Praftice  in  the  Coroner.  1 67 
In  what  Cafes  a  Writ  of  Enquiry 
of  Damages  Ihall  be  awarded,  or 
not.  191, 192 

The  Omiflion  of  a  Jury  to  enquire 
of  Damages,  on  a  Nonfuit  in  Re- 
plevin, may  be  fupplied  by  a  Writ 
of  Enquiry.  192 

Inqueft,  where  to  be  taken  by 
Default.  217 

Inquifition  of  forcible  Entry 
quaftiedj  for  not  alledging  an  Ex- 
pulfion.  267 

5.  Error  may  be  brought  in  Ejed- 
ment  upon  a  Judgment  quod  re- 
cuperet^ before  any  Writ  of  En- 
quiry executed.  270 

7.  Upon  an  Inquifition  finding  a  for- 
cible Entry,  Reftitution  ought  to 
be  immediately.  324 

%.  An  Inquifition  is  traverfable  of 
common  Right.  Ibid. 

9.  What  precife  Wording  requifite 
in  the  Caption,  or  not.   3  6<5,  3  67 

10.  Inquifitions  for  the  King  upon 
Forfeitures  for  High  Treafon  are 
traverfable.  375 


5 


Jnfiirance* 

1.  If  a  Mafter  of  a  Ship  commit 
Barretry,  the  Infurers  are  liable. 

'Page  ^66 

2.  A  Miftakc  in  an  Alfurance  xcQix- 
fied.  469 

3.  A  Voyage  according  to  Ufage  is 
no  Deviation.  Ibid.. 

See  <aaion  fuc  Sirimipfit,  u 
See  $^ei-c&ant0,  Crane* 

33ntenrim€nt. 

1.  There  {hall  be  an  Intendment  of 
any  Thing  reafonable,  to  make 
good  an  Indidlmcnt.  353 

2.  A  Writ  againll:  four  fliall  be  in- 
tended joint,  'till  they  are  fever'd 
by  the  Declaration.  367 

3.  A  Tort  fhall  not  be  intended,  it 
muft  be  fliewn  by  pleading.    412 

4.  A  general  Power  to  make  Lea- 
fes,  (hall  not  be  intended  to  com- 
prehend Copyholds  ,•  for  that 
were  to  deftroy  the  Manor.    415 

5.  On  a  Return  to  a  Mandamus, 
the  Bailiffs  being  faid  to  be  pre- 
fent,  {hall  be  intended  confenting, 
6c.  44^,  444 

6.  To  make  good  a  Declaration, 
Guineas  of  40  s.  {hall  be  intend- 
ed, fince  there  are  fuch.         472 


I.  upon  a  fingle  Bill,  Intereft  given 

194 


in  Damages. 


3oint*    Jointenants* 

I.  The  Bankrupcy  of  one  Joint- 
trader,  fliall  not  affed  the  Intereft 
of  his  Companion.  94 

2.  Who 
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2.  Whomayjoin  in  aWrir,  though 
feverally  aggrieved.       Tage  277 

3.  In  Execution  againft  one  Copart- 
ner, the   Sherift'  muft    leize  the 


Whole. 


!02 


4.  Where  two  bind  them  and  their 
Heirs  jointly  and  feverally,  on  a 
Recovery  againd  the  Heir  of  one, 
how  Judgment  ought  to  be.     336 

5.  An  Indiftment  againft  two  for 
Scolding,  whether  joint  or  feve- 


ral. 


152 


6.  Where  the  Court  may  compel 
the  Plaintiff  to  join  icveral  Anions 
in  one,  or  not.  367 

7.  A  Writ  againft  four  fl-sall  be  in- 
tended joint,  'till  they  arc  fevered 
by  the  Declaration,  and  one  Non- 
pros will  do  for  all.  367 

8.  The  Words,  equally  to  he  did- 
ded^  in  a  Will,  make  a  Tenancy 
in  Common  J   not   fo  in  a  Deed. 

368,  369 

9.  Jointenants  are  favoured  in  Law, 
and  why.  3  69 

10.  Where  the  Intent  of  the  Parties 
fliall  contribute  to  conftrue  a  Sur- 
render, (jc-  to  make  a  Jointenan- 
cy  or  a  Tenancy  in  Common.  3  69, 

370 

1 1 .  Devife  to  J.  and  S.  equally  to 
he  dhided  hetz":een  them  during 
their  Lives ^  and  after  the  T)e- 
ceafe  of  them  f-jDO^  to  the  Heirs 
of  B.  whether  this  be  a  Jointenan- 
cy,  or  in  Common.        370,  (j-c. 

12.  Bankers  Partners  charged  with 
the  Prize  of  a  Lottery  Ticket, 
where  Money  was  paid  in  upon 
their  joint  Credit.  43  4 

1 3 .  Several  Members  of  a  Corpo- 
ration amoved,  CJC.  cannot  join 
in  one  Writ  oi Mandamus.    438, 

441 


14.  Church-wardens  may  join  in  a 
Writ  of  Mandamus  i  the  Confe- 


quence. 


Taoe 


442 


Sicelant!* 


1.  Whether  a  Judgment  in  '£.  R. 
here  upon  Lrror  from  Ireland^ 
can  be  executed  here  for  Cofts. 

372 

2.  Ireland  is  beyond  the  Seas,  with- 
in the  Statute  of  I>imitations.  426 

See  Sin'flj  forfeitures, 
Jriaj  lo?fcitut:e0, 

1.  Whether  the  Judgment  of  the 
Truftees  of  the  Titles  to  Eftates, 
upon  the  A(5l  of  Refumption,  be 
conclufive  to  the  Proprietors.  3  7  2, 

&c. 

2.  Lands  adjudged  by  the  Truftees 
to  be  forfeited,  recovered  in  Ejed- 
ment  by  the  Proprietor.  395 

3;iriic  <ScnernL 

I.  Cafes  where  a  Man  is  not  bound 
to  plead  the  General  Illue,  though 
he  might  have  done  fo,  and  given 
the  Special  Matter  in  Evidence. 

395 

3«t!n:es. 

1.  Judges  are  not  anfwerable  Ci- 
villy nor  Criminally,  for  an  Er- 
ror in  a  Matter  within  their  Jurif- 
diclion.  395: 

2.  Upon  Motion  for  a  new  Trial,  a 
Judge  lince  difplaced  may  certify 
what  his  Opinion  was.  397 

3.  A  Judge  cannot  give  Judgment 
in  his  own  Caufe.  396 

9  T  31litio;' 
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1.  Judgment  may  be  entered  in  the 
Vacation,  as  of  the  precedent 
Terra.  "Page  117 

2.  "Whether  a  Condition  to  fave 
harmlefs  from  all  Anions,  extends 
to  a  Judgment  already  obtained. 

205,  6'c. 

3.  Where  Judgment  may  be  prayed 
by  Default,  and  where  not^  and 
the  Reafon  of  the  Difference.  2 1 7 

4.  Before  Judgment  of  Attainder  gi- 
ven, the  l->rifoner  ought  to  be 
asked,  What  he  has  to  fay?  &c. 

269 

5.  Whether  a  Judgment  may  be  re- 
verfed  in  Part,  or  not.  273 

6.  How  Judgment  ftands  when  the 
Court  equally  divided.  278 

7.  Where  Debt  lies  upon  a  Judg- 
ment, notwithftanding  an  Elcape. 

279 

8.  Where  Judgment  againft  an  Ex- 
ecutor fhall  be  the  fame  in  Sub- 
ftance,  as  if  compleated  in  his  Te- 
ftator's  Life-time.  3 1 5 

9.  Where  two  bind  themfelves  and 
their  Heirs  jointly  and  feverally, 
on  a  Recovery  againft  the  Heir 
of  one,  how  Judgment  ought  to 
be.  336 

JO.  Whether  a  Judgment  here  in 
S.  R.  upon  Error  from  Ireland^ 
can  be  executed  here  for  Cofts. 

372 

11.  A  Judgment  is  not  to  be  exe- 
cuted by  Piece-meal.  372 

1 2.  A  Judge  cannot  give  Judgment 
in  his  own  Caufe.  397 

13.  Every  Judgment  mufl:  be  com- 
pleat  and  formal.  Ibid. 

14.  A  Judgment  fliall  have  Rela- 
tion to  the  firfl  Day  of  Term,  if 


there  be  not  a  Memorandum    to 
the  contrary.  'P^K^  3  97 

15.  Where  Judgment  was  upon  a 
Point  tried,  the  Party  need  not 
prove  the  Confideration  ,•  other- 
wife  if  upon  Confeffion.  398 

16.  Where  a  Judgment  fhall  prevail 
againft  a  fraudulent  Sale,  or  not. 

Ibid, 

17.  Where  a  Judgment  given  by  a 
Party  in  Cuftody  is  good,  or  not, 
if  his  Attorney  was  not  prefent. 

401,402,  398 

18.  How  many  Juridical  Days  al- 
lowed to  move  in  Arreft  of  Judg- 
ment. 398 

19.  Judgment  of  the  Pillory,  or 
other  corporal,  CJC  may  not  be 
given  in  the  Abfence  of  the  Par- 
ty, and  wherefore.  399 

20.  Execution  cannot  be  awarded 
upon  an  Outlawry  of  Felony, 
without  bringing  the  Felon  to  the 
Bar.  Ibid. 

21.  A  Defendant  may  fubmit  to  a 
Fine,  though  abfent,  if  he  has  a 
Clerk  in  Court  that  will  under- 
take, (jc.  400 

22.  AJudgment  may  be  confeffed 
on  Terms,  and  the  Court  will  fee 
them  performed:  Not  fo  of  an 
Agreement  made  after  the  Judg- 
ment. Ibid^ 

23.  Judgments  ought  to  be  entred  of 
the  fame  Term  they  are  given. 

400,  402 

24.  The  Death  of  the  Plaintiff  after 
Verdi<S,  and  before  Judgment, 
prevents  not  entring  it  within  two 
Terms.  400 

25.  Judgments  entred  in  the  Vaca- 
tion are  of  the  precedent  Term, 
except  as  againft  Purchafers.//;/V. 

25.  Whether  a  Warrant  to  confefs 
Judgment  be  revocable.  40 1 

27    Judg- 
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Court,  if  it  difallows  a  proper 
Pica  to  the  Juriilliclion.  Tage  i86 
1  2.  The  Houl'e  of  Lords  does  not 
try  Matters  of  Faft  in  any  A<^ion, 
and  why.  278 

13.  The  Sentence  of  the  Spiritual 
Courts,  in  Matters  within  their 
Jurifdiclion,  while  it  ftands  unre- 
verfcd,  is  good  Evidence  in  the 
Temporal  Courts.  285 

14.  On  an  AdAion  brought  by  a  Par- 
ty convidedj  he  cannot  fallify  the 
Fad    upon  which  the  Judgment 


27.  Judgments  of  any  Term,  when 
to  be  entered  on  the  Roll.    'Page 

402 

28.  Judgment  in  S.  -R.  reverfed  in 
the  Exchequer  Chamber,  which 
Court  fhall  enter  the  new  Judg- 
ment, and  in  what  Cafes.     Ibid. 

3iiiciS!3iSioiu 

1.  'Tis  too  late  to  plead  to  the  Ju- 
rifdidion   after      an  Imparlance. 

179,  180 

2.  Jurifdii^tion  of  the  Chief  Juftice 
in  Eyre,  in  what  Cafes  to  commit. 

180,181 

3.  Of  the  Court  of  Chancery  of  the 
Cinque  Ports,  not  to  try  a  CuUom. 

183 

4.  S.  R.  refufed  a  Mandamus  after 
a  Verdid  in  C  S.  for  a  falfc 
Return,  becaufe  the  Verdid  was 
not  in  S.  R.  Ibid. 

5.  Jurifdidion  of  the  College  of 
Phyficians,  if  it  makes  them  a 
Court  of  Record.  184 

6.  No  Adion  lies  againft  the  Judge 
who  gives  an  erroneous  Judgment, 
in  a  Matter  within  his  Jurifdidion. 

184,537 

7.  If  an  inferior  Judge  errs  in  a 
Matter  not  within  his  Jurifdidion, 
he  is  punifhable.  18  j 

8.  In  what  Matters  the  Jurifdidions 
of  inferior  Courts  muft  be  alledged, 
or  not.  186 

9.  In  what  Cafe  the  Perfon,  who 
would  have  Advantage  of  Excep- 
tion to  the  Jurifdidion,  muft  plead 
to  the  Jurifdidion.  Ibid. 

10.  Of  an  inferior  Jurifdidion  being 
confined  to  particular  Things, 
Per  fens,  or  Place.  Ibid. 

11.  Prohibition    lies     to    inferior 


was  grounded,   if  within  the  Co- 
nuzance,  (^c.  288 

15.  On  Plea  to  Jurifdidion  after 
Imparlance,  Refpoudeas  oujler 
awarded.  343 

\6.  Plea  to  the  Jurifdidion,  when 
good  in  a  fubfequent  Term.  Ibid. 

17.  Given  by  Statutes,  how  far  to 
be  conftrued  to  extend.    372,  &c, 

18.  A  Judge  cannot  give  Judgment 
in  his  own  Cafe.  397 

19.  If  a  Record  comes  out  of 
the  Marlhalfea  into  "B.  R.  by 
Writ  of  Error,  on  the  Affirmance 
of  it,  you  may  have  Execution 
all  over  B^ngland.  404 

20.  The  King  has  Spiritual  and 
Temporal  Jurifdidions.  43  j 

21.  A  Matrimonial  Contrad  per 
z'erba  de  fntiiro^  is  within  the 
Jurifdidion  of  the  Spiritual  Court. 

457 

22.  Jurifdidion  of  the  Admiralty 
limited  by  Statute.  474,475 

23.  Of  the  Jurifdidion  of  the  Houfe 
of  Lords.  53I5C7C. 

24.  Jurifdidion  of  the  College  of 
Phyficians,  whatj  by  Charter 
and  Ad  of  Parliament.    53  d,  (jc. 

25.  Of  a  Leet.  553,  554 

16.  The     Declaration    in    inferior 

Courts 
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Courts,  muft  lay  it  within  the  Ju- 
rifdiftion,  in  every  Count.  ^Page 

5  54 

See  anmiraltjj,  Courts,   ^xm- 
ment0* 

1.  How  to  be  managed  if  they  do 
not  agree  in  their  Verdift.      184 

2.  By  what  Eftoppels  bound,  or  not. 

284 

3.  A  Juror  cannot  be  withdrawn  in 
Capital  Cafes,  though  with  Con- 
fent  of  Parties;  otherwife  in  all 
other  Cafes.  403 

4.  Where  a  Juror  ought  to  be  a 
Witnefs.  404 

5.  Where  they  do  not  agree  in  their 
Verdid,  how  to  be  treated.  Ibid. 

6.  May  give  a  Verdift  upon  their 
own  Knowledge :  Their  Duty  in 
fuch  Cafe.  Ibid. 

7.  The  Jurors  and  T)ecem  tales  not 
to  be  promifcuoufly  returned  upon 
the  Panel,  after  the  View,  (jrc. 

Ibid. 

8.  Jury  going  againft  Evidence,  not 
a  fufficient  Ground  for  a  new  Tri- 
al, where  the  former  was  at  Bar. 

535 

31uniccj3  of  Pence* 

1.  When  they  difcharge  an  Appren- 
tice, they  may  order  a  Reftitu- 
tion  of  the  Money.  68 

2.  In  what  Cafes  they  may  appoint 
Conftables.  1 5  3 

3.  Whether  Juftices  of  Peace  may 
remove  the  Clerk  of  the  Peace  ; 
and  for  what  Caufe.        188,189 

4.  Their  Power  to  take  Examina- 
tions for  Felony  and  Mifdemea- 

4 


nourSj   what  j    and  from  whence 
they  have  it.  Page  295 

5.  May  commit  without  Oath,  but 
'tis  not  prudent  fo  to  do.       Ibid. 

6.  They  ought  to  reftore  the  Pof- 
feflion  immediately,  upon  an  In- 
quifition  finding  a  forcible  Entry  ^ 
but,  324 

7.  If  the  Party  traverfe  the  Inquili- 
tion,  it  is  a  good  Caufe  to  ftay 
Reftitution.  Ibid. 

8.  Contemptuous  Carriage  to  a 
Magiftrate,  good  Caufe  of  requi- 
ring Sureties  of  the  good  Beha- 
viour. 33^3  3  54 

9.  Their  Power  concerning  Houfes 
of  Corredion.  340,  341 

10.  In  Seffions  they  cannot  delegate 
their  Authority  to  particular  Ju- 
ftices,  (jrr.  341 

11.  Whether  an  Indidment  lies,  or 
not,  for  fpeaking  opprobrious 
Words  of  a  Juftice  of  Peace.  354 

1 2.  May  punifh  Offences  againft  any 
Statute  concerning  the  Publick 
Peace.  405 

13.  Whether  an  Alehoufe  licenfed 
by  two  Juftices,  can  be  fuppreffed 
by  the  Quarter-Sellions,  except 
for  Diforders.  406 

14.  Are  not  to  ifTue  their  Warrant 
to  take  a  Man's  Goods,  to  which 
he  pretends  a  Right.  Ibid. 

15.  Being  found  in  a  diforderly 
Houfe,  not  a  fuflficient  Caufe  to 
require  Sureties  for  the  good  Be- 
haviour. 406,  407 

16.  A  Juftice  of  Peace  is  a  Judge 
who  is  a  lewd  and  diforderly  Per- 
fon.  406,407 

1 7.  Where  all  the  Juftices  of  a  Town 
are  concerned  in  a  Force,  and 
will  not  inquire  of  it,  the  next 
Juftices  of  the  County  fhall,  (jc. 

407 
18.  Where 
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1 8.  "Where  S.  7^.  will  not  gram  a 
Mandamus  to  them  without  an 
Affidavit.  Tage  439 

19.  Whether  they  can  fend  Poor 
to  extraparochial  Places.  509 

See  ©?neri5  of  JUfliCCiS  Of  W-^^z, 

Jurafication* 


In  Trefpafs,  the  Juftihcation  of 
Taking,  by  an  Officer,  muft  fet 
forth  a  Warrant  or  Precept.  488, 

A  principal  Officer^  who  is  to  ju- 
ftify  under  a  Returnable  Procefs, 
muft  fhew  that  the  Writ  was  re- 
turned ;  otherwife  of  a  fnbordi- 
nate  Officer.  408,  409 

Affaults,  juftifiablc  for  what  Cau- 
fes,  and  to  be  pleaded.  409 

What  is  a  good  Replication  to  a 
Juftihcation  by  an  Officer.      Jhid. 
Where   a  Man  may  juftify  in  an 
Aftion,  but  not  in  an  Indiftment. 


3 


422 


K. 


%X\\^, 


"A 


2. 


Writ  of  Error  may  be 
brought  againft  him,  with- 
out Petition.  272 

Where  the  King's  Command  in 
Reftraint  of  Trade  is  illegal.  292 

May  grant  a  Legillative  Power 
in  the  Plantations.  332 

Inquifitions  for  the  King  of  Lands 
forfeited  for  Treafon  are  traver- 
fable.  376 

AVhere  the  King  is  deceived  in 
his  Grant,  it  is  void.  420 


6.  The  King  has  two  Jurifdifti^ns, 
Spiritual   and  Temporal,     'i^age 

43  5 

7.  Cannot  grant  a  Monopoly.  473,, 

8.  Knighthood  is  from  the  King.493 

9.  How  the  King  may  grant  Offices. 

506 

10.  His  Power  to   pardon   capital 
Olfences.  520,  52.1 

11.  Whether  the  King  can  pardon 
any,  and  what  Perjury.  535 

1.  Knight  is   a  Name  of  Dignity. 

4P3 

2.  Knight  is  a  Name  conferred  by 

the   King,  and  cannot  come  by 
Reputation.  Ibid. 


L. 

Leafed* 

I.  T~^Emife  of  a  Meffuagc  called 
J_^     U.  with  all  Houles,  (jc. 


exceptmg 


3* 


_  the  Houfe  called  Ne'i^:- 
hoiife^  (jc.  this  is  a  good  Excep- 
tion. 410,411 
An  Exception  in  a  Leafe  may  be 
qualified,  and  how.  411 
On  Nil  hahuit    in    tenementis 
pleaded,  what  is  fufficient  to  be 
iliewn  on  the  Part  of  the  Plain- 
tiffi                                              412 
Rent  how  to   be  referved,  and 
when  due.                               Ibid. 
Whether  a  Leafe  for  a  Life,  not 
naming  whofe  Life,  can  be  made 
good  by  an  Averment,  that^.^V/. 
was  the  Life  intended.    41 2,  413 
9  U                            6.  No 
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6.  No  Aftion  lies  upon  Covenants 
in  Law,  after  the  Death  oWeJiuy 
que  vie.  Tage  413 

7.  Tenant  for  1 00  Years  grants,  &c. 
Hahend'  for  40  Years  after  his 
Death  ;  this  is  a  good  Leafe.  414 

8.  A  1)emi[e  for  a  Tear^  and  fo 
from  Tear  to  Tear^  Quid  opera- 
tor. Ibid, 

9.  Where,  if  LefTor  determines  his 
Will,  the  Lcflee  fliall  have  the 
Emblements.  Ibid. 

I  o.  A  general  Power  to  make  Lea- 
fes  extends  not  to  Copyhold  E- 
ftates,  for  that  is  to  deftroy  the 
Manor.  414,4x5 

1 1.  Power  to  make  Leafes,  how  to 
be  conftrued.  414,415 

12.  Leafe  from  Year  to  Year  as 
long  as  both  Parties  pleafe.  415, 

416,  d'^. 

13.  Leafe  at  Will,  when,  by  whom, 
and  upon  what  Terms  determina- 
ble. 415,416 

14.  Leffor  diftraining  may  make 
himfelf  a  Trefpalfer  ab  initio  how. 

416 

1 5.  Where  the  Death  of  one  of  the 
Parties  determines  the  Will.   417 

1 5.  What  executory  Parol  Leafes 
not  void  by  the  Statute  of  Frauds, 
and  why.  418 

1 .  His  Right  triable  at  the  Common 
Law,  his  Fitnefs  by  the  Ordinary. 

418 

2.  He  ought  to  have  the  Parfon's 
Leave  to  preach.  527,  528 

3.  If  the  Bifhop  refufe  a  fit  Peifon 
a  Licenfe,  his  Remedy  is  Appeal. 

528 
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I.  A  Leet  may  extend  into  one  or 
more  Manors,  or  there  may  be 
feveral  in  one  Manor,  ^age  553, 

554 

I.  Whether  a  Devifee  may  maintain 
an  Aclion  at  Law  againft  a  Ter- 
tenant,  for  a  Legacy  devifed  out 
of  Land.  419 

letters  patent* 

1 .  Letters  Patent  avoided  when  the 
King  is  deceived  in  his  Grant. 

419,  420 

2.  Letters  Patent,  how  to  be  plead- 
ed. 421 

leuati  f  aciais* 

I.  The  Nature  of  it,  and  in  what 
Cafe  it  iffuesi  the  Beafts  of  a 
Stranger  may  be    fold  upon  it, 

421 

li&eL 

1.  Who  is  the  Maker  of  a  Libel. 

295,  426 

2.  Scandalous  Matter,  whether  ne- 
ceflary  to  make  a  Libel.         422 

3.  How  the  Indictment  ought  to  fet 
forth  the  libellous  Matter.     423, 

425 

4.  Tranfcribing  and  CoUeding  Li- 
bellous Matter  is  highly  criminal. 

423 

5.  A  Libel  may  be,  without  reflcd- 
ing  on  any  particular  Perfon.  424 

6.  A 


A  Table  of  the  Principal  Matter t 


6,  A  Libel  may  be  in  ironical  Terms, 
of  which  the  Jury  is  to   judge. 

yV  A  Libel  againft  the  Mayor  of  a 

'  Corporation,  not  fufficicnt  Caiife 

to  d;sfranGhife  a  Man  before  Con- 

vidion  by  Courfc  of  Law.     450 

1.  The  Liberty  of  the  Subjed  is  the 
Caufe  of  every  Man  in  'England. 

48P 

2.  Whether  a  Negro  brought  into 
England  becomes  free.  49  5 

3.  Poverty  is  not  a  Caufe  to  deprive 
a  Man  of  his  Liberty.  439 

See  ^abea0  Co?pug,    fXz  went 
Eciymim* 

licenfc* 

1.  A  Ledurer  ought  to  have  the 
Bifliop's  Licenfe.  418 

2.  If  the  Bifhop  refufe  his  Licenfe 
to  a  fit  Perfon,  his  Remedy  is  an 
Appeal.  528 

limftatioitig. 

1.  The  Statute  of  Limitations  may 
be  given  in  Evidence  in  Debt  for 
Rent,    upon  Nil  debet  pleaded. 

283 

2.  Whether  the  Statute  of  Limita- 
tions may  be  given  in  Evidence 
upon  Kon  ajjltmpjit.  294 

3 .  Ireland  is  beyond  the  Sea,  with- 
in the  Statute  of  Limitations.  426 

4.  The  Defendant's  being  beyond 
Sea,  is  a  good  Reply  to  the  Sta- 
tute of  Limitations  pleaded.   427 

J.  A  new  Promife  revives  the  Debt, 
notwithftanding  the  Statute  of  Li- 


mitations, even  in  the  Cafe  of  an 
Executor.  'P'^K'^  427 

Whether  the  Statute  of  Limita- 
tions be  a  good  Plea  in  the  Ad- 
miralty, in  a  Suit  for  Seamen's 
Wages.  428 

See  ClJlDcnCC* 


lontion. 

1.  Cuftom  there  to  turn  over  Ap* 
prentice,  on  the  Mafter's  Death. 

^7 

2.  By-Laws  made  there  being  un- 

reafonable,  are  void.  130 

3.  By  Cuftom  there,  the  Parifhio- 
ners  repair  both  Church  and 
Chancel.  138 

4.  Of  Unions  of  Pariilies  there.  140, 

522 

5.  The  Sheriff's  Court  there.      i85 

6.  Whether  London  has  greater  Pri- 
vilege as  to  its  Cuftoms,  than 
other  ancient  Cities.        187,  188 

7.  The  Courfc  of  entring  Plaints  in 
the  Sheriff's  Court  there.        280 

8.  London  prefcribes  for  a  Duty  on 
Malt,  (^c.  284 

p.  On  Attachment  by  the  Cuftom 
there,  'tis  the  Condemnation  that 
alters  the  Property.  285 

I  o.  By  the  Cuftom  of  London,  an 
Inn-keeper  may  detain  and  fell  a 
Horfe  for  Keeping.  366 

1 1 .  Commiffioners  to  examine  Er- 
rors there.  396 

12.  What  By-Laws  may  be  good. 

Ibid, 

13.  Action  lies  there  by  Cuftom, 
for  calling  a  Woman  Whore.  429 

14.  Whether  the  Court  ex  officio 
takes  Notice  of  the  Cuftoms  of 
London.  Ibid. 

15.  Cuftom 
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1.5.  Cuflom  of  foreign  Attachment 
there  is  reafonablc,  and  what  it 
is.  y^^^  429,  450 

16.  Whether  a  Cuftom  in  London 
to  imprifon  upon  a  furomary  Con- 
viction, Cjc.  be  good.     430,451 

17.  Who  to  be  chofcn  Sheriffs  of 
London^  and  by  whom.         Ih'id. 

18.  By-Law  in  London  inflifting 
Forfeitures  for  not  lerving  Sheriff, 
good.  Ibid. 

19.  Making  By-Laws  incident  to 
Corporations,  ^c.  of  common 
Right.  432 

20.  All  Freemen  are  to  take  Notice 
of  Eledions  at  their  Peril.       433 

21.  Whether  any,  and  what  Cor- 
porations can  make  any,  and 
what  By-Laws,  to  bind  Strangers 
to  the  Corporation.         433,434 

22.  The  Cuftom  of  foreign  Attach- 
ment muft  be  fliewn  in  pleading. 

434 

23.  Attaching  Goods  to  compel  an 
Appearance,  muft  be  a  reafonable 
Parcel.  Jhid. 

24.  Cuftom  as  to  Conftables  in  Lon- 
don. 48(5,  488 

I.  Bankers  Partners  charged,  where 
Money  put  in  upon  their  joint 
Credit.  434 

See  Deceit 


M. 

[.    A    Mandamus  lies  not  to  re- 
l\     ftore  a  Fellow  of  a  Col- 

143 


2.  Mandamus  granted  to  admit  an 
Executor  to  prove  a  W'ill,  who 
was  in  poor  Circumftances.  ^Page 

310 

3.  Granted  to  all  the  Juftices  of  a 
Corporation  jointly  and  fecerally, 
to  inquire  of  a  Force,  (^c.     407 

4.  Mandamus  docs  not  lie  to  reftore 
a  Prodor  to  his  Office.  43  5 

5.  Lies  to  reftore,  (jc.  where  there 
was  not  a  reafonable  Summ.ons, 
&c.  Ibid. 

6.  A  Return  to  a  Mandamus  muft 
be  certain  to  every  Purpofe.  436, 

438,  6c.  441 

7.  W^ho  ought  to  be  made  Parties 
to  a  Mandamus.  436, 437 

8.  Divers  Perfons  amoved  cannot 
join  in  one  Writ  of  Mandamus, 
and  why.  438,441 

9.  Where  an  Affidavit  is  neceftary 
to  obtain  a  Mandamus^  and 
where  not.  439, 

10.  Where  Attachment  lies  upon  a 
Mandamus  in  S.J?,  and  in  Chan- 
cery. 4395440 

11.  When  a  Return  is  falfified  upon 
Aftion  brought,  the  Court  will 
grant  a  peremptory  Mandamus \ 
how  foon.  440 

12.  W^hy  exaft  Certainty  required 
in  Returns  to  Writs  of  Manda- 
mus. 44 1 

13.  Whether  it  lies  for  the  Steward 
of  a  Copyhold  Court.  442 

14.  Church- wardens  may  join,  and 
the  Confequence.  Ibid. 

1 5.  Againft  an  Adion  for  a  falfe  Re- 
turn may  be  brought.  443 

16.  Want  of  Notice  cured  by  Ap- 
pearance. 444 

17.  Where  a  Return  was  repugnant, 
a    peremptory  Mandamus    was 

Ibid. 


lege,  and  why. 


granted. 


18. 
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1 8.  Whether  a  Corporation  may  be 
eftopped   by  their  Return   to   a 

Mandamus.  ^<^^£  4475  C^^* 

19.  Non-Re(idence  is  a  good  Caufe 
to  remove  a  Member  of  a  Cor- 
poration. 449 

20.  A  Libel  againfl:  the  Mayor  not 
fufficient  Caufe  to  remove  a  Man, 
'till  he  is  convicted  by  Courfe  of 
Law.  450 

Sec  Corporations,  Ectiint* 
See  Corporations,  7,  9,  12, 13* 

03anor. 

1.  A  Manor  conlills  of  Demefnes 
and  Services.  41 5 

2.  A  general  Power  to  make  Leafc, 
fhall  not  be  intended  of  Copyhold 
Eftatcs,  for  that  were  to  dcfircy 
the  Manor.  Ibid. 

3.  Whether  a  Mcindavmis  lies  to 
fwcar  in  the  Steward  of  a  Copy- 
hold Court.  442 

4.  What  Courts  a  Manor  may  have, 
and  whether  a  Court-Baron  be 
incident  to  it.  452,  (!xc. 

5.  Cuftomary  Court  muft  be  pre- 
fcribed  for.  453 

6.  A  Leet  may  extend  into  feveral 
Manors,  or  there  may  be  feveral 
in  one  Manor.  553,  554 

See  CoppljOllr* 

i^anflaun:!)tci% 

1.  In  a  Convi<^ion  of  Manflaughter 
on  an  Indictment,  Clergy  lies, 
notwithftanding  an  Appeal  brought 
after  fuch  Conviction,  and  it  is  a 
good  Bar.  ^3}  64 

2.  What  is  a  Weapon  drawn,  with- 
in the  Stat.  I  Jac.  i.  cap.  8.  of 


Stabbjn 


o 


482 


3.  The  Dillintlion  between  Murder 
and  Manflaughter,  how  occa- 
fioned.  !P(^^(?  484,  485 

See  ^urUer* 
^niinct'S* 

1.  Not  prohibited  to  fue  in  tiie  Ad- 
miralty for  their  Wages,  and  why. 

595 

^aiTiauc* 

li  The  Action  lies  for  the  Man,  as 
well  as  for  the  Woman,  upon  a 
Promife  of  Marriage.  456 

2.  The  Conlidcraticn  of  the  Plain- 
tiff's Promife  of  Marriage,  is  the 
IX'fendanf's  Promife.  Ibid. 

3.  The  Spiritual  Court  fliall  not 
dilfolve  a  Marriage  de  facio^ 
after  the  Death  of  cither  of  the 
Parties.  457 

4.  Marriage    Void     or    Voidable. 

Ibid. 

5.  Whether  a  Matrimonial  Con- 
trad  per  'Verba  de  futuro,  be 
within  the  Spiritual  Jurifdidion. 

Ibid. 

6.  A  Contra  d  per  I'ei'ha  de  fra- 
feiiti  is  a  Marriage.       457,  459, 

7.  A  Marriage  Contrad  per  'verba 
de  futiiro  is  rcleafable.  457 

8.  What  fhall  be  good  Evidence 
that  the  Woman  [Plaintiff]  made 
a  mutual  Promifeof  Marriage.  458 

9.  By  bringing  an  Adion  at  Com- 
mon Law  on  a  Promife  of  Mar- 
riage, the  Remedy  in  the  Spiritual 
Court  is  waved.  459 

10.  By  diflcnting  Teacher,  to  what 
Purpofes  good,  or  not.     459,4(10 

09arfl)alfca»    See  Jucisotciion, 


9X 


(^•iffft- 
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to  a  Servant  fliall  bind  the  Ma- 
fter.  Pi?^^  462,  463 


1.  The  Servant  is  robbed  of  the 
Matter's  Money  j  either  of  them 
may  maintain  the  Adion  upon 
the  Statute  of  Winton.   Tage  37, 

38 

2.  The  Mafler  not  bound  by  the 
Aft  of  his  Servant,  without  a  pre- 
cedent Order,  or  fubfequent  Con- 
lent.  1 20,  460,  463 

3.  Whether  an  Indiftment  will  lie 
for  inticing  a  Man's  Servant  to 
abfcnt  himfclf  from  his   Service. 


347 


4.  A  Mafter  may  beat  his  Servant 
or  Scholar,  in  what  Cafes,  and 
in   what   Manner  and   Degree? 

409,482 

5.  Mafter  fends  Ready  Money  to 
buy  Meat,  Servant  buys  on  Cre- 
dit, the  Mafter  is  not  chargeable. 

460 

6.  Where  a  Servant  ufiially  buys 
for  his  Mafter  on  Tick,  the  Ma- 
fter chargeable.  Ibid. 

7.  If  Servant  ufed  to  draw  Bills  of 
Exchange  is  turned  away,  his 
Draughts  fhali  bind  the  Mafter, 
unlefs  Notice,  (b'C.  Ibid. 

8.  Trefpafs  lies  for  a  Mafter,  for 
the  Battery  of  his  Servant,  by 
"xhich  he  loft  his  Service.    Ibid. 

9.  Trover  lies  for  the  Mafter,  for 
his  Servant's  Ticket  for  Money 
by  him  earn'd,  ^c.  461 

10.  What  PoiTellion  by  the  Servant 
of  his  Matter's  Goods,  C^c.  may 
be  proved  wrongful,  (^c.      Ibid. 

11.  A  Merchant  anfwerable  ciz'ili- 
ter^  \ho  wox.criminaliter^  for  the 
Deceit  of  his  Fador.  462 

1 2.  What  Payment  of  a  Note,  CJf. 

I 


13.  Whether  Jufticcs  of  Peace  can 
annul  any,  and  what  Cor.trad: 
between  Mafter  and  Servant.577, 

578 

(^eccljants, 

1.  By  the  Cuftom  of  Merchants  the 
Policy  of  Infurancc  is  void,  if 
the  Infurer  has  no  Goods  on 
Board.  2  J 

2.  Every  one  who  draws  a  Bill  of 
Exchange  is  bound  by  the  Cu- 
ftom of  Merchants.         in,  113 

3.  What  is  the  Breach  of  a  Condi- 
tion of  a  Bottomry-Bond.        126 

4.  Bill  of  Lading,  where  good  E- 
videncc,  and  againft  whom  ?  292 

5.  Where  the  King's  Command  in 
Reftraint  of  Trade  is  illegal.  Ibid. 

6.  The  Cuftom  of  Merchants  will 
not  bind  an  Infant  Drawer  of  a 
Bill  of  Exchange.  3  59 

7.  A  Man  may  by  Parol  authorize 
another  to  indorfe  his  Name  on  a 
Bill  of  Exchange.  461 

8.  A  Merchant  fhall  anfwer  civilly ^ 
tho'  not  criminally^  for  the  De- 
ceit of  his  Faftor.  462 

9.  Whether  Merchants  iliall  be  af- 
feded  by  the  Raifing  or  Lower- 
ing of  Coin  in  their  Bills  of  Ex- 
change? 465 

10.  What  Performance  of  a  Policy 
of  Infurance  is  fufficient?        466 

11.  What  Demurrage  is  a  Breach 
of  Charter-Party  ?  46(5, 467 

1 2.  How  Money  due  for  Fadorage 
is  to  be  paid  or  recovered  ?    467 

13.  Mafter  of  a  Ship  in  fome  Cafes 
fuable,  and  may  fue,  as  well  as 
the  Owners.  468 

14.  A 
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14.  A  Miftake  in  an  Infurancc  rec- 
tified. "Page  469 

1 5.  A  Voyage  according  to  Ufage 
is  no  Deviation.  Ihid. 

j6.  The  moft  of  the  Part-Owncrii 
may  compel  the  Reft,  to  join  to 
fend  out  the  Ship.  470,471 

e^fnofmcr*   See  j^nmc* 

1.  In  Tithe  of  Timber.  598 

2.  Modus^  where  triable.         Ihid. 

1.  Money  coined  at  the  Mint  has 
a  certain  Value  without  being 
proclaimed.  47  2 

2.  Guineas  of  40  s.  fliall  be  intend- 
ed, to  make  good  a  Declaration  ^ 
lince  there  are  fuch.  Ibid. 

3.  Bringing  Money  into  Court,  in 
what  Cafes  allowable,    or  not. 

Ibid. 

4.  How  Guineas,  and  how  foreign 
Coin  to  be  declared  for  ?  5  5 1 , 5  5  2 

Monopolies)* 


1.  Whether  the  King  by  Letters 
Patent  can  grant  an  exclufive  fo- 
reign Trade?  474,475 

2.  Monopolies  arc  againft  the  Com- 
mon Law.  475,476 

3.  Monopolies  for  new  Inventions 
warranted   by  Stat.   21  Jac.  i. 

476 

I.  The  Difference  between  legal 
Months,  and  Kalendar  Months. 

47^,477 


2.  What  Months  to  be  accounted  to 

Ecclcliaftical  Pcrfons  for  taking 

the  Oaths  upon  Stat,  i  W.  ^  M. 

^^^^476,477 

1.  What  Mortgage  iTiail  not  be 
deemed  fraudulent,  tho*  the  Con- 
fidcration  of  the  original  Mort- 
gage  be  not  proved  ?  477 

2.  Whether  a  Mortgagor  fiiall  be 
counted  a  Dillcjibr,  Cr  not  ?  478 

?0Gticm 

1.  The  Court.s  will  not  determine 
the  Mcrirs  of  a  Caufe  on  Mo- 
tion: As  to  admit  to  common 
Bail,  on  Pretence  that  a  Bond  was 
obtained  by  Durefs.  479 

$13ur5er* 

r.  Whether  it  be  neccflary  in  an  Ap- 
peal of  Murder,  to  allcdge  whe- 
ther by  Night,  (^c.  356 

2.  All  who  are  in  the  Murderers 
Company  at  the  Time,  are  not 
neceflarily  Guilty  of  Murder.  479 

3.  j^.  is  in  Company  with  S.cafual- 
ly,  S.  commits  a  Murder ;  A  is 
not  guilty  of  any  Offence.    479, 

480 

4.  J.  knowing  previoufly  of  Malice 
of  "B.  to  C.  is  cafually  in  Compa- 
ny with  'B.  where  C.  happens  to 
come,  S.  murders  C.  A.  is  not 
guilry  of  any  Offence.  480 

5.  J.  barely  knows  of  the  Dcfign  of 
li.  to  lie  in  wait  for  C  who  hap- 
pens to  be  killed,  A.  being  prc- 
fent,  but  not  aiding,  (jc.  J.  is 
not  guilty.  Ibid. 

6.  A. 
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6.  J.  is  privy  to  a  Dcfign  of  'B.  to 
beat  C.  accompanies  S.  in  put- 
ting the  Deiign  in  Execution ;  but 
doth  not  otherwife  aid,  (jc.  if  C 
dies,  A  and  S.  are  both  Guilty 
of  Murder.  ^Page /\%o 

7.  A.  accompanies  'B.  in  an  unlaw- 
ful AdioUj  in  which  C  is  not 
concerned  i  after  that  Adion  is 
over,  C.  comes  in  the  Way  of  B. 
B.  kills  C.  without  the  AflTiftance 
of  ^.   A.  is  not  Guilty  of  Murder. 

481 

8.  A.  gives  the  firft  Stroke  without 
juft  Caufe,  B.  llrikes  again,  A. 
kills  him  ^  whether  this  be  Mur- 
der? 482,484 

9.  A  Denial  of  a  Key  by  a  Servant 
to  his  Mafter,  no  Provocation  to 
extenuate  Murder  to  Manflaugh- 
ter.  482 

10.  Within  what  Time  the  Appeal 
is  to  be  brought?  483 

11.  Tho' y7.  who  adually  killed,  be 
acquitted,  yet  others  prefent,  aid- 
ing, &c.  may  be  found  guilty: 
For  all  prefent,  ^c.  are  Princi- 
pals in  Murder,  484 

1 2.  Where  an  Officer  is  killed  in  a 
Riot,  he  that  began  the  Riot  is 
guilty  of  Murder,  tho'  he  did  not 
the  Fad,  (^c.  Ibid. 

15.  The  Diftindion  between  Mur- 
der and  Manflaughter,  how  occa- 
fioncd.  Ibid. 

14.  What  Provocations  will  exte- 
nuate the  Killing  to  Manflaugh- 
ter? 484,485,489,491 

1 5.  Killing  in  a  fudden  Affray,  made 
to  deliver  a  Stranger  from  a 
wrongful  Imprifonment,  is  not 
Murder,  but  Manflaughter.  487, 

489,  &c. 

16.  When  an  Officer  is  not  in  Exe- 


cution of  his  Office,  whether  he 

be  particularly  proteded  by  Law. 

Tage  487,  488 

17.  Whether  a  Pardon  for  Murder 
may  be  allowed  without  a  Writ 
of  Allowance  i  519 

18.  Whether  Murder  can  be  par- 
doned, and  by  the  exprefs  Word  ? 

519,  520 
ig.  Pardon  of  Murder  on  Condi- 
tion, the  Condition  mud  be  per- 
formed, and  the  Court  will  not 
fuffer  a  third  Pcrfon  to  prevent  it. 

521 
20.  Pardon  of  Murder  muft  recite 
the  Indidment.  Ibid. 

See  Appeal  per  totum. 


N. 


5l5ame* 

1.  \^ /Hat  a  fufficient  Name  of  a 

V  V       Corporation,    (jc.     or 
not?  445,  ^c. 

2.  Mifnofmer^  how  to  be  pleaded. 

492 

3.  Whether  a  Name  of  Dignity,  as 
Baronet,  C^c.  be  Part  of  a  Man's 
Name  ?  493 

4.  Kjiight  is  a  Name  of  Dignity. 

Ibid. 

5.  Indi£lment  of  a  Peer,  as  a  Com- 
moner, (jc.  is  a  Mifnofmer.  533 

Bt  e.tcat  Eegnum. 

1.  How,  and  for  what  Caufe  this 
Writ  is  to  be  granted  ?  494 

2.  How  this  Writ  is  to  be  executed. 

Ibid 
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1.  Whether  a  Negro  Slave  being 
brought    into   England  becomes 


free? 


Tage  495 


ii5ifi  P?ui0. 


1.  Judge  of  Nifi  Trius^  the  Foun- 
dation of  his  Authority.  496 

mmt  p?ofcQui. 

i.  Whether  in  Cafe  for  a  malicious 
Profccution,  a  N<.lle  Trofeqni  be 
good  Evidence  for  the  Plaintiff, 
to  prove  he  was  duly  discharged 
of  the  Indictment  ?  497 

2.  Whether  Nolle  profeqni  be  a 
Difcharge  of  the  Offence  ?     Ibid. 

Bon  compOjS  $^enti!5» 

1.  The  Grants  of  Infants  and  Pcr- 
fons  Non  compos  mentis  are  pa- 
rallel in  Law  and  Reafon.     357 

Bon  2)bftantc» 

I .  Non  chftante  taken  away  by  Sta- 
tute. 519 

Bonfuit* 

r.  The  Recofd  of  an  Appeal  of 
Murder  was  not  put  in  at  the  Af- 
iizes  to  be  tried,  'tis  neither  a 
Nonfuit   nor    a    Difcontiriuance. 

255 

Bot(ce» 

I,  No  Notice  neceffary  upon  a.Re- 
fpoudeas  OHJier,  and  why  ?      46 


2.  What  Notice  necellary  of  Mo- 
tion in  Arreft  of  Judgment.  'Page 

71 

3.  Notice  of  the  Affignment  of  a 

Term,  where  not  necellary.    73, 

74 

4.  Where  Notice  of  the  AlTignment 

to   Lelfor,    will    not     dilcharge 
Lefiee.  7  5 

5.  Necellary  by  the  Prifoncr,  to  the 
Profccutor  in  Capital  CaieSj  up- 
on a  Surrendring  to  Juftice.      86 

6.  Notice  of  an  Elopement,  (jc. 
where  material,  or  not,  to  charge 
the  Husband,  on  giving  Credit  to 
the  Wife.  98, 100, 10 1 

7.  Notice  by  a  Husband,  to  a 
Tradefrhan's  Servant,  not  to 
Truft  the  Wife,  is  fulficlent  No- 
tice. 103 

8.  Of  Notice  of  Non-payment  of 
Bills  of  Exchange.  See  OoiIISJ 
of,  &c.  1 1 9, 1 2 1 

9.  The  Drawer  of  Bills  of  Ex- 
change foreign  or  inland,  muft 
have  convenient  Notice  of  Non- 
payment. 1 2 1 

10.  What  Notice  to  be  given  by  a 
Cbvenantor  to  a  Covenantee,  and 
in  what  Cafes?  177 

11.  A  Perfon  who  comes  into  a 
Corpora ribn  is  bound  to  take  No- 
tice of  the  By-Laws.  1 8  2 

1 2.  Notice  ought  to  be  given  to  ^ 
Perfon  eleded  into  an  Office.  187 

13-  Whether  Notice  of  Affignment 
of  Error,  neccffary  to  be  given 
to  the  Defendant  in  Error.     269 

1 4.  Bonds  or  Notes  for  Money  won 
at  Gaming  given  to  an  innocent 
Perfon  who  had  not  Notice,  are 
good.  328,329 

1 5.  Freemen  o^ London  to  take  No- 
tice of  Elcdions  there  at  their 
Peril.  433 

9^  16.  Be* 
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1 6.  Before  Disfranchifement,  where 
there  ought  to  be  a  reafonable 
Summons  ?  Tage  43  5 

1 7.  Defed  of  Notice  cured  by  Ap- 
pearing. 444, 498 

18.  What  Notice  neceffary  to  de- 
ftroy  the  Credit  a  Servant  had  on 
his  Mafler's  Account?  460 

19.  Notice  of  railing  or  lowering 
the  Value  of  Coin,  its  Effed  a- 
mong  Merchants.  465 

20.  Notice  upon  the  Ads  for  Dif- 
charge  of  poor  Prifoners,  how 
to  be?  498 

21.  Want  of  Notice  of  Trial  waved 
by  making  a  Defence.  Ibid. 

22.  Notice  of  coming  into  a  Pari lli 
by  a  poor  Perfon,  what  is  necef- 
fary?  582 

Bufance* 

1.  When,  and  in  what  Cafes  an 
Action  lies  for  a  Nufance,  and 
when  not.  •'"-      y^  lo,  1 1 

2.  Againft  whom  the  Adion  lies  for 
creding  a  Building,  (jc.       498, 

499,  500 

3.  ^wddam  Mdifcium  good;  for 
a  Building  may  not  have  a  proper 
Name?  498 

4.  Whether  a  Man  may  abate  a 
Nufance  ?  499 

5.  Stopping  a  Profped  is  not  a  Nu- 
fance. Ibid. 

6.  Keeping  great  Quantities  of  Gun- 
powder, whether  a  Nufance,  or 
not?  and  where?  Ibid. 

7.  At  what  Time  a  Man  may  abate 
a  Nufance.  Ibid. 

8.  Of  Nufances  in  Rivers.        Ibid. 

9.  For  Stopping  up  Lights,  in  what 
Cafes?  for  whom?  and  againft 
whom  ?  500 

10.  Who  is  bound  to  repair  a  Wall,  I 


fo  as  to  prevent  his  Trefpafling  on 
his  Neighbour?  ^^^^  5°^ 

II.   Whether  Play-houfes  be  Nu- 
fances, or  not?  538 


O. 


1.  ^^^F  Supremacy,  (jc.  required 
V_y     by  Statute    i    W.  &  M, 

43^.437 

2.  Oaths  by  13  Car.  to  be  taken  at 

the  Peril  of  the  Party.  439 

3.  Upon  Stat.  I  W.&  M.  how  the 
Months  fliall  be  accounted  to  Ec- 
cleliaftical  Pcrfons?         476,477 

4.  Whether  Affidavits  of  infamous 
Perfons  can  be  read.  501 

r.  Variance  not  material  between 
the  Signing, and  the  Body, Cjc  502 

2.  Infenlible  Words  rejcdcd.    Ibid. 

3.  An  infenfible  Word  explained  by 
the  Condition.  Ibid. 

4.  An  impolfiblc  Date  is  no  Date. 

,  Ibid. 

€)ccupant* 

1.  There  can  be  no  Occupant  of  a 
Copyhold  Eftate  without  fpecial 
Cuftom.  1 64 

2.  The  Adminiftrator  is  an  Occu- 
pant fince  the  Stature,  where 
there  is  no  fpecial  Occupant:  And 
Eftates  pjir  miter  I'ie  are  not 
liable  to  a  Diftribution.  503.  But 

3.  Occupancy  is  not  wholly  taken 
away  by  Stat.   29  Car.  2.  f.  3. 

539.54a 
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1 .  He  that  hath  an  Office  at  Will  of 
the  King,  hath  it  not  at  the  Will 
of  both  Parties.  ^age  420 

2.  Whether  a  Man  may  relign  an 
Office,  by  Parol?  451 

3.  Where  an  Officer  is  killed  in  a 
Riot,  he  that  began  the  Riot  is 
guilty  of  Murder,  tho'  he  did  not 
the  Fact.  484 

4.  An  Officer  not  in  Execution  ot 
his  Office,  whether  fpecialiy  pro- 
teded  by  Law?  487,  488 

5.  An  Officer  ading  out  of  Office, 
an  Oppreffor.  488 

6.  What  a  juft  Caufe  of  Sufpicion, 
or  not,  to  warrant  an  Officer  to 
act  ?  4^9 

7.  The  Forfeiture  of  an  Office  for 
Life  is  to  him  in  Reverlion,  and 
not  to  the  King.  504,  505 

8.  Voluntary  Efcapes  are  a  Forfei- 
ture of  the  Office  of  Warden  of 
the  Fleet.  Ibid. 

9.  Refufing  the  Teft  cnaded  by  Stat. 
13  Car.  2.  is  no  Defence  for  not 
taking  an  Office.  505 

10.  What  Bond  good  from  a  De- 
puty to  an  Officer  within  Stat. 
<)&  6  Ed.  6.  againft  felling  Of- 
fices. 5°^ 

11.  What  Eftates  the  King  may 
grant  in  Offices.  Ibid. 

1 2.  Office  of  Clerk  of  Peace  is  a 
Freehold  qnamdiufe  bene  gejjerit. 

13.  How  an  Officer  of  an  Univcr- 
fity  is  to  plead  Privilege,  when 
he  has  been  removed?  587 

14.  How  officers  of  the  great 
Courts,  and  their  Clerks,  are  to 
plead  Privilege?  and  whether  to 
make  a  Defence?  588 


1 5*  Whether  an  Officer  of  one  of 
the  great  Courts,  being  in  Cufto- 
dy,  may  plead  Privilege?  'Pas,e 

588,589 

See  'Bailiff,  ConftaWes,  3uni= 
CCS  of  ^tutt,  ^apo?,  %fi^' 
tiff. 
See  3'iiftification,  1,2. 

©?5er0  of  lutticcs. 

1.  An  Order  quafhed  for  faife 
Englifh,  '[jve  fzvo  Juftices  dor,l> 
adjudge.  107 

2.  An  Order  to  remove  a  poor  Per- 
fon  quafhed,  bccaufe  it  was  not 
faid,  that  one  of  the  Juftices  W'as 
of  the  J^ioinm.  507 

3.  The  Order  for  Removal  of  a 
poor  Pcrfon  need  not  fay,  tbat 
he  did  not  rent  10 1.  per  Annum. 

Ibid. 

4.  Special  Orders  afligning  a  Rea- 
fon  muft  contain  Certainty.    507^ 

508 

5.  A  Baftard  may  be  begotten  on 
another  Man's  Wifcj  and  how 
to  be  alledged?  508 

6.  A  fubfequent  Order  on  an  Ap- 
peal cannot  make  good  a  void 
Order.  Ibid. 

7.  The  Seflions,  on  Appeal  of  par- 
ticular Pcrfons,  may  fet  afide  a 
Poor-Ratc  ^  and  make  a  new 
Rate,  order  the  Church- wardens, 
C^r.  to  make  one.  508,  509 

8.  Whether  Jufticcs  of  Peace  can 
fend  Poor  to  cxtraparochial 
Places.  509 

9.  An  Order  of  Juftices  for  the  Re- 
moval of  a  poor  Perfon  cannot  be 
difcharged  or  falfified,  but  upon 
an  Appeal.  509,510 

10.  An  Order  of  Removal  ought 
not  to  be  made  but  upon  Com- 
plaint 
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plaint   of    the   Church-wardens, 
6  c-  T age 'iio 

11.  Whether  an  Order  for  Dif- 
charging  an  Apprentice  can  be  o- 
riginally  made  at  Seflions?     511 

1 2.  On  Difcharging  an  Apprentice, 
Juftices  of  Peace  may  cwder  Mo- 
ney to  be  returned.  Ibid. 

13.  Whether  the  Juftices  of  Peace 
can  delegate  their  Authority  to  a 
certain  Number,  &c.  5 1 2 

14.  An  Order  made  at  Seflions  may 
be  vacated  the  fame  Seflions.  511, 

512 

1 5.  An  Order  to  remove  a  Clerk  of 
the  Peace  for  Extortion,  what 
Certainty  it  ought  to   contain? 

5 1 2,  6-c- 

J  6.  There  muft  be  Subftance  even 

in  Orders.  5 1 4 

J  7.  A  Juftice  of  Peace  ought  not  to 

join  in  an  Order  relating  to  him- 

felf.  5 1 7 

1 8.  An  Order  to  bind  a  poor  Child 
out  an  Apprentice  is  to  mention 
the  Church-wardens.       570,571 

19.  What  Order  for  the  Payment  of 
a  weekly  Sum  by  the  Parifh  for 
the  Maintenance  of  a  poor  Fa- 
mily, is  good  ?  571 

20.  Legal  Settlement  and  laft  legal 
Settlement  are  the  fame,  for  a 
new  Settlement  difcharges  the 
precedent.  572 

21.  The  Order  for  Removal  muft 
fay,  t/je  Tlace  t^as  his  lafl  legal 
Settlement -y  and  not  recite,  they 
are  credibly  informed  fo.       Ibid. 

22.  Where  an  Order  gives  a  fpecial 
Reafon  for  a  Settlement,  and  the 
Conclufion  in  Point  of  Law  will 
not  warrant  the  Premifles  i  S.B. 
will  rectify  their  Judgment ;  but 
will  not  ravel  into  the  Faft,  where 


they  give  no  Reafon  at  all.  Tagt 

5725  557 

23.  How  their  Order  ought  to  be 

to  make  one  Parifh  contribute  to 
the  Poor  of  another  Parifli  ?  573 

24.  'Tis  inconvenient,  in  Orders, 
to  ufe  general  Words  of  a  va- 
rious or  undetermined  Significa- 
tion. 574^  575: 

25.  Cannot  make  a  Standing-rate, 
or  confirm  an  old  Rate ;  for  it 
may  grow  unequal.  576 

26.  To  remove  a  poor  Man,  the 
Order  muft  fay,  it  appears  to  the 
Juftices  he  is  likely  to  become 
chargeable^  and  not  a  meer  Re-- 
cital.  577.     Abot'e  21 

27.  On  Appeal  to  Scllions  an  Order 
is  difcharged,  this  Judgment  binds 
only  the  Parties;  but  if  the  Order 
be  confirmed,  it  is  concli'fivc  to 
all  Perfons.  577 

28.  Juftices  cannot  by  their  Order 
annul  a  Contract  between  Mafter 
and  Servant,  under  colour  that 
the  Servant  is  a  poor  Perfon,  fjr. 

.  ■  577*578 

29.  If  Church-wardens  and  Over- 
fcers  of  the  Poor  make  a  Rate, 
whether  the  Parifli  will  or  not, 
and  the  Juftices  confirm  it,  it  will 
be  good.  580 

30.  What  Warrant  is  proper  or  fuf- 
ficient  to  diftrain  for  a  Poor-Rate. 

58r 

3 1 .  How  Juftices  of  Peace  ought  to 
proceed  in  the  Removal  of  a  poor 
Perfon,  by  Record  of  the  Com- 
plaint and  Adjudication,  (jyc.  581, 

582 
See  Poo?» 
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1.  Execution  is  not  to  be  awarded 
upon  an  Outlawry  of  ^  Felony, 
without  bringing  the  Oftcnder  to 
the  Bar.  'Page  S99 

2.  Where  a  Perfon  outlawed  for 
Felony  comes  in,  how  he  may  be 
tried,  (JC.  5i8 

3.  Outlawry,  how  to  be  pleaded? 

543^5445556 

4.  DIverfity  between  pleading  Out- 
lawry in  Abatement,  and  in  Bar. 

556 

See  Icijaci  laciftis* 

1.  Oyer  is  craved  of  the  Court,  and 
not  of  the  adverfe  Party.        2 1 1 

2.  To  deny  Oyer  where  it  ought  to 
be  granted  is  Error,  but  net  e- 
contra^  therefore  to  be  entred  on 
the  Roll.  518 

3.  At  what  Time  the  Defendant  is 
to  pray  Ojrr  of  the  Writ?      519 

4.  The  Efted   of   granting   Oyer. 

544 

5.  What  Variance  between  the  De- 
claration and  the  Oyer  fatal  to  the 
Plaintiff'?  '         55  2,553 

6.  Where  Oyer  of  a  Record  in  the 
Court  is  prayed,  and  not  given, 
(^C.what  is  to  be  done?  557,558 


P. 


Palace  of  tfje  IMw^. 


-W 


Hether  Privilege  from  Ar- 
refts  there  owing  to  the 
King's  perfonalRehdencc.590,59 1 


partion* 

1.  Whether  a  Pardon  for  Murder 
may  be  allowed  without  a  Writ 
of  Allowance?  'Page  519 

2.  Whether  Murder  can  be  pardon- 
ed,   and  by  the  exprefs  AVord. 

519,520 

3.  The  Condition  of  a  Pardon  muft 
be  performed,  and  the  Court  will 
not  fuffcr  a  third  Perfon  to  pre- 
vent. 521 

4.  Whether  any,  and  what  Perjury 
can  be  pardoned?  535 

patifijcsJ* 

1.  Whether  Juftices  can  fend  Poor 
to  extraparochial  Places?        509 

2.  Union  of  Churches  at  Common 
Law,  and  of  Parifhes  in  London 
by  Statute.  522 

3.  One  Parifli  may  be  compelled  to 
contribute  to  the  Poor  of  another 
Parifh.  573 

4.  A  Parlfli  in  Reputation,  if  it 
have  Church-wardens  and  Over- 
feers  of  the  Poor,  is  within  Star. 
43  EliZ:  tho'  in  Truth  it  be  no 
Paridi?  575 

5.  Whether  extraparochial  Places 
may  be  taxed  in  Aid  of  Parifhes 
over-burdened  with  Poor,  or  vice 
vevjal  576 

6.  The  Occafion  and  Effed  of  their 
Certificates  to  poor  Perfons ;  and 
how  far  Parifhes  are  concluded 
by  Certificates?  578 


Parifi)  Cferfet 

Whether  a  Parifl>Clerk 
Spiritual  Perfon  ? 


be  a 
5?9 
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patU'amcnt, 

1.  A£l:ion  upon  Srat.  23  H.6.  for  a 
falfe  Return,  &c.  how  to  be 
brought  in  R.^.  by  a  common 
Informer  ?  Tage  522,523 

2.  Whether  falfe  Returns  of  Parlia- 
ment-men be  triable  in  A»5tions  in 
the  Courts  at  Wejiminjier.     523 

3.  Anions  for  double  Returns  gi- 
ven by  7  6"  8  ?F.  3 .  c.  7.      Ibid. 

4.  A(5tion  for  refufing  Vote  at  Elec- 
tion, whether  it  lies  ?       524,  C^c. 

5.  Whether  a  Suit  concerning  Elec- 
tions is  or  is  not  a  Breach  of  Pri- 
vilege? 526,  527 

See  peerss* 

I.  The  Parfon's  Confent,  whether 
neceifary  to  a  Lefturer's  Preach- 
ing? 527,528 

See  jLeaurer* 
pattnet0,  anD  part-CJftinci-iEf* 

1.  Bankers  Partners  charged  where 
Money  put  in  upon  their  joint 
Credit.  434 

2.  The  greater  Part  of  the  Part- 
Owners  may  compel  the  Fewer, 
to  join  to  fend  out  the  Ship.  470, 

471 

?patott=b2Oiker0* 

1.  A  Pawn-broker  may  have  an 
Adion  of  Debt  for  his  Money, 
altho'  he  has  a  Pawn.      461, 528 

2.  The  Pawnee  hath  a  Property  in 
the  Goods  pawned.  528 

3.  Whether  Pawnee  may  ufe  the 
'  Coods?  Ibid. 


4.  Whether  the  Pawnee  fliall  An- 
fwcr  if  he  be  robbed  ?  'Pnge  528 

5.  Pawnee  refufing  to  deliver  Goods 
upon  Tender  of  Money,  whether 
he  be  indidable?  529 

6.  Goods  pawned,  not  liable  to  an 
Execution  till  the  Pawnee  be  paid. 

528,529 


Payment* 

I.  What  Payment  to  a  Servant  fliall 
bind  the  Mailer,  or  not?     462, 

463,  4<J4 

l^eculiaciEf* 

1.  Peculiars  not  all  Subjeft  to  the 
Ordinary  where  they  lie.         5  29 

2.  To  whom  they  are  to  tranfmit 
Caufes,  -viz.  Judex  ad  qiiem^  (^c. 

Ibid. 

3.  Peculiar,  what?  Ibid. 

pcerp  anti  pcctage* 

1.  Whether  a  Name  of  Dignity  be 
Part  of  a  Man's  Name,  or  not  ? 

493 

2.  The  Omce  of  a  Dignity  of  an 

Earl,   wherein  they  did  and  do 
confift  formerly,  and  at  this  Day  ? 

530,  &c.^ 

3.  A  Peerage  is  well  created,  the' 
the  Name  of  it  be  not  from  any 
real  Place.  531 

4.  A  'Peer,  or  no  Teer,  how  to  be 
tried  ?  Ibid. 

5.  Peers  made  by  Writ  or  Letters 
Patent ;  and  the  different  Effcds. 

6.  The  Houfe  of  Lords  hath  a  dou- 
ble Capacity,  and  what?       531, 

532 

7.  Of 


Plap-rjoufcis* 
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7.  of  the  Jurifdidion  of  the  Houfe 
of  Lords.  Tage  5  3  2 

8.  Whether  the  Inheritance  of  a 
Peerage  be  determinable  by  the 
Houfe  of  Lords  ?  533,  &c. 

^.  The  Lords  are  publick  Perfons, 
and  the  Subjefts  have  an  Intercft 
in  them.  534 


1.  Information  for  Perjury  denied 
becaufe  the  Queftion  was  not  fair. 

364 

2.  Whether  an  Affidavit  of  a  Per- 
fon  convided  of  Perjury  can  be 
read.  501 

3.  If  an  Indictment  of  Perjury  af- 
fign  it  to  be  done  at  J.  and  it  was 
done  at  S.  it  isfufficient,  if  with- 
in the  fame  County.  534 

4.  Making  an  Affidavit  which  was 
never  ufed,  is  not  fufficient  to 
convid  of  Perjury.  Ihid. 

5.  Perjury  is  to  be  affigned  in  fome- 
thini^  material,  or  conducing  to 
the  Iffiie,  or  to  the  Dilcovery  of 
the  Truth.  535 

e.  Whether  the  King  can  pardon 
any,  and  what  Perjury?       Ibid. 

1.  The  College  of  Phyficians  have 
a  confidcrable  Power  (and  what?) 
by  Charter  and  Ads  of  Parlia- 
ment. ■)l6^6'C' 

I.  Judgment  of  the  Pillory  ought 
not  to  be  given  in  the  Abfence  of 
the  Party,  and  wherefore?     399 


I.  Whether  Play-houfes  be  Nufan- 
ccs,  or  not?  Tdge  538 

^\Zii  anti  Xar,  peatJintjs* 

1.  A  Recovery  in  a  former  Adion 
for  an  Aflault,  a  good  Bar  to  a 
fccond  Adion  for  a  new  Confe- 
quence  of  the  fame  Aflault.      1 2 

2.  To  an  Appeal  of  Murder.  63,64 

3.  Deeds  are  to  be  pleaded  accord- 
ing to  their  legal  Operation.  177, 

21 1 

4.  A  Pica  ought  to  have  an  apt 
Conclufion.  ip8 

5.  What  is  a  Departure  in  Pleading, 
or  not?  201,  C^c. 

6.  What  Matters  ought  to  be  fpe- 
cially  fhewn  in  Pleading  for  the 
Sake  of  Certainty  ^  and  that  the 
Adverfary  may  have  his  Opportu- 
nity to  take  Ifl'ue  thereon.  206, 

&c. 

7.  Of  Nonfenfe,  and  of  Matter  ca- 
pable of  difl'erent  Meanings,  when 
to  be  rejededj  or  how  conftrued  ? 

210 

8.  Where  a  Deed,  notwithftanding 
the  Word  Grants  muft  not  be 
pleaded  as  a  Grant  j  but  as  a  Sur- 
render. 2 1 1 

9.  When  Deeds  are  pleaded  with  a 
'Profert,  they  are  intended  in  the 
Cuftody  of  the  Court  immediate- 
ly. 211,212 

10.  Where  Deeds  have  no  Date,  or 
an  impoflible  Date,  how  to  avoid 
a  Variance  in  the  Pleading?   21 2 

11.  The  bcfl:  Pleading  where  a 
Deed  was  delivered  as  an  Efcrow. 

213 
I :.  Many 
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1 2.  Many  Things  ill  upon  a  fpecial 
Demurrer,  which  are  othcrwife 
on  a  general  Demurrer.  P^^^i"  219 

13.  The  Form  of  Pleading  is  a 
great  Evidence  what  the  Law  is. 

2465  251 

14.  Fully  adminiftred^  what  to  be 
proved  on,  and  what  admitted  by 
that  Plea?  304 

15.  Where  an  Adminiftrator  char- 
ged as  Executor,  or  vice  t^erfa^ 
the  Pleading  how  to  be?  305,307 

1 5.  Pleading  Want  of  Aflets  and 
Replication,  CJ^.  how  to  be  ?  308, 

309 

17.  Executor,  ^c.  muft  plead  all 
his  Judgments,  or  he  lofes  his 
Right  of  Preferring  them.       3 1  o 

18.  Where  the  Right  to  a  Fair  or 
Market  need  not  be  flaewn  in 
Pleading?  316 

I  p.  To  a  forged  Bond  you  muft 
plead  the  fpecial  Matter.        326 

20.  Special  Matter  to  be  pleaded 
concerning  the  Repair  of  High- 
ways, and  not  Non  CnP.        338 

21.  After  a  Recovery  of  Goods  in 
a  Civil  Adion,  you  may  indift 
for  Felony  for  the  fame  Taking : 
But  not  z'ice  cerjli.  346 

22.  Where  an  Acquittal  upon  an 
infufficient  Indiftment,  is  no  good 
Plea  to  a  new  One.  347 

23.  Infancy  is  a  good  Plea  in  Bar, 
in  Cafe  upon  the  Cuflom  of  Mer- 
chants upon  a  Bill  of  Exchange. 

24.  The  Courfc  of  Pleading  to  In- 
formations. 364 

25.  W  here  feveral  Pleas  are  reqiii- 
fite,  as  in  Jjfimipjit  and  Trover, 
the    Actions   cannot    be    joined. 

367 

i6.  A  Man,  in  High  Treafon,  may 

be  allowed  to  withdraw  his  Plea 


of  Not  guilty^  and  plead  Guilty'. 

Tage  398 
See  Juftification  per  totum. 

27.  Where  a  Principal  Officer  ju- 
ftifies  under  a  returnable  Procefs, 
he  muft  fliew  it  returned,   (jc. 

409 

28.  W^here  the  Caufe  ought  to  be 
pleaded  fpecially  on  a  Juftihca- 
tion  for  an  Aifault.  Ihid. 

29.  On  Nil  hahiiit  in  tmementis 
pleaded,  what  is  fuflficient  to  be 
fliewn  on  the  Part  of  the  Plain- 
tiff? 412 

30.  Deeds  to  be  pleaded,  as  their 
Operation  is  in  Law.  413 

31.  Letters  Patent,  or  Exemplifica- 
tion of  them,  when  to  be  plead- 
ed. 421 

32.  The  Defendant's  being  beyond 
Sea  is  a  good  Reply  to  the  Sta- 
tute of  Limitations  pleaded.    427 

33.  Whether  a  Plea  is  made  a  Plea 
in  Abatement  by  its  Conclufion  ? 

460,461 

34.  In  Debt  upon  a  Charter-party, 
the  Defendant's  Plea  ill,  and 
why?  466,467 

3  5.  Mifnofmer  how  to  be  pleaded  ? 

492,493,563 

3  6.  The  Default  of  a  necclfary  Tra- 
verfe  is  Subftance,  and  not  aided 
by  a  general  Demurrer.  539,540 

37.  On  a  Bond  for  Performance, 
Oc.  to  render  an  Account,  how 
the  Pleading  may  be?      540,  541 

38.  A  Plea  which  begins  in  Bar, 
and  concludes  in  Abatement,  CT 
vice  verfa,  what  to  be  deemed  ? 

HI 

39.  What  Eifeft  the   Replicarion 

may  have  to  make  the  Plea  either 
in  Bar  or  Abatement.  Ibid. 


40 


.  Dc- 
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40.  Declaration  where  not  to  lay 
Caufe  of  A<Stion  within  the  fame 
Term.  Tage  541,  542 

41.  Whether  Surplufage  may  be  rc- 
jefted.  542 

42.  Where  the  Plea  is  to  conclude 
to  the  Country,  and  not  in  Bar. 

542,  543 

43.  A  Pica  too  general,  incertani 
and  infufficient,  overthrown  upon 
a  general  Demurrer.        542, 543 

44.  A  Man  cannot  plead  double 
in  Bar ;  whether  he  may  plead 
fcverat  dilatory  Pleas.    543, 544, 

549 

45.  Faulty  Declaration    cured    by 

Verdicl,  which  would  have  been 
ill  upon  Special  Demurrer.      544 

46.  Where  the  Matter  pleaded  ad- 
mits a  Non-performance,  ^jc. 
there  is  no  need  to  alledge  a 
Breach.  54^,  545 

47.  A  Special  Plea  in  Bar  in  Tro- 
ver, amounting  to  the  General 
Illue.  545 

48.  Where  an  Executor  pleads 
Judgments,  and  no  Affets  ultra^ 
how  the  Pleadings  ought  to  be. 

545,  546 
4p.   A  Dcfeazancc  is  pleadable  in 

Bar.  54<5, 547 

50.  Where,  if  a  Plea  be  falfe  in 
Part,  it  is  fufficient  for  the  Plain- 
tiff. 547 

51.  The  Plea  being  idle,  and  the 
Declaration  good,  the  Plaintiff 
fhall  have  Judgment  upon  De- 
murrer. 447,  548 

52.  Whether  in  Cafe,  for  Diftur- 
bance  in  a  Common,  the  Plain- 
tiff is  to  fhew  Title,  by  Grant 
or  Prefcription.  548 

53.  Where  in  Trefpafs,  Affault  and 
Battery,  the  Defendant  muft  aver 


'tis  the    fame  Trefpafs,    or   not. 

Tage  54S 

54.  Whether  T^lea  be  Nomen  col- 
leUwiim.  549 

55.  Whether  all  Taxes  in  a  Cove- 
nant, include  ParliamentaryTaxeSo 

549,  550 

56.  If  the  Rejoinder  be  a  Departure, 
whether  the  Plaintiff  fhall  have 
Judgment.  549,  5 50 

57.  The  Want  of  a  Vemie  in 
the  Declaration  is  cured,  where 
the  Defendant  confelles  the  Fad. 

^5t 

58.  \\  hat  Variance  between  the 
Declaration  and  the  Oyer  is  fatal 
to  the  Plaintiff.  55  2,  553 

59.  He  that  hath  a  Leet  ought  to 
plead  the  Bounds  of  it  certainly. 

553,554 

60.  A  Plea  may  not  amount  to  the 

General  lifue,  though  the  Matter 
of  it  may  be  given  in  Evidence. 

554,562 

61.  In  declaring  in  an  inferior  Court, 
the  Jurifdiition  muft  be  laid  in 
every  Count.  554 

62.  On  diftraining  for  the  Penalty 
of  a  By-Law,  the  Bailiff  muft 
plead  the  Precept,  (jc.  to  make 
the  Diftrefs.  554,  555 

63.  Where  it  iliall  be  fufficient  to 
prove  a  Part  of  a  Plea,  and  the 
Whole  is  not  neceffary.  555 

64.  Where  he,  who  declares  or  a- 
vows  for  Part  of  a  Debt  or  Rent, 
muft  fhew  how  the  Reft  was  fa- 
tisfied.  Ihid. 

65.  Whether  an  Attorney  who  puts 
in  a  falfe  Plea  in  Abatement,  may 
be  obliged  to  fwear  to  it,  or  to  a 
foreign  Plea.  555,  556 

66.  In  what  Cafes,  and  how,  and 
when  the  Plaintiff  in  Ejedment 

10  A  fhall 
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fliall  be  obliged   to  accept  of  a 
Plea.  'Page')  ^6 

6j.  The  Defendant  ought  not  to 
traverfe  what  the  Plaintiff  hath 
not  alledged.  J^l'^^- 

68.  Diverfity  between  pleading  Out- 
lawry in  Abatementj  and  in  Bar. 

Ibid. 

69.  Tender  and  TJncore  priji,  how 
and  when  to  be  pleaded.  5  56, 5  57 

70.  When  the  Plaintiff  may  con- 
clude his  Replication  in  Bar,  to  a 
Plea  in  Abatement.  Ibid. 

71.  Where  a  Record  of  the  fame 
Court  is  pleaded  in  Abatement, 
and  Oyer  prayed,  and  not  given, 
what  is  to  be  done.  5  57?  5  5^ 

72.  Where  the  Date  of  a  Bond  is 
material,  and  differs  from  the  Day 
mentioned  in  it,  there  muft  be  a 
Traverfe  of  the  Delivery  on  that 
Day.  558 

73.  How  many  Ways  of  pleading  a 
Record.  558,559 

74.  In  what  Cafe  there  fhall,  or 
fhall  not  be  new  Rules  to  plead 
after  an  Amendment.  559 

75.  In  what  Cafes  the  Defendant  is 
at  Liberty  to  wave  his  Plea.  Ibid. 

76.  What  is  the  proper  Plea  where 
the  Plaintiff  releafes  after  the  Ac- 
tion brought.  Ibid. 

77.  At  what  Time  the  Defendant  is 
to  plead.  5<5o 

78.  A  Plea  fair,  and  containing  fpe- 
cial  Matter  of  Title,  ruled  to  be 
received  on  Payment  of  Coffs, 
after  Judgment  figned,  (^c  Ibid. 

79.  On  an  ill  Plea,  the  Replication 
affigns  an  ill  Breach,  the  Plaintiff 
cannot  have  Judgment.  Ibid. 

80.  Debt  on  Bond,  Plea,  Tuts  dar- 
rein continuance.,  of  Payment  of 
Part,  and  an  Acquittance  ^  this  is 


in  Bar,  and  not    in  Abatement. 

'Page  560 

81.  How  Writings  by  Common 
Law,  and  by  Statute,  differ  iii 
pleading  them.  560,  561 

82.  W^hat  Advantage  may  be  taken 
of  a  Slip  in  the  Pleading  of  the 
other  Side,  and  when.  561 

83.  A  Plea  beginning  with  an  An- 
fwer  to  the  Whole,  and  the  Mat- 
ter of  it,  is  only  an  Anfwer  to 
Part,  the  Plea  is  naught.       561, 

568,  569 

84.  In  Jffimpfit  the  Defendant  may 
plead  Payment,  or  give  it  in  E- 
vidcnce  on  Nou  ajjumpjit.    561, 

562 

85.  There  are  two  Sorts  of  Colours 
in  pleading.  562 

86.  The  Reafon  of  giving  Colour 
in  Trefpafs.  Ibid. 

87.  In  Repkzin^  in  whom  Property 
may  be  pleaded,  and  how.   Ibid. 

88.  Where  the  Plaintiff  takes  Iffue 
upon  a  dilatory  Plea,  how  he  is 
to  conclude  ;  and  how,  when  he 
confeffes  and  avoids  it.  563 

89.  Plea  of  Conjin  and  Heir,  not 
ihewing  how,  is  bad  on  Special 
Demurrer,  and  good  on  General 
Demurrer.  563, 564 

90.  Tender  of  fufficicnt  Amends, 
how  well  pleaded.  564 

91.  Where  the  Replication  is  a  De- 
parture. Ibid. 

92.  He  that  pleads  an  Exemption, 
CJC.  muft  fhew  himfelf  regularly 
qualified,  &c.  565,  566 

93.  The  Difference  between  decla- 
ring of  a  'Deed,  and  upon  a  Deed, 
as  to  fetting  forth  the  Date.    565, 

566 

94.  Trefpafs  for  breaking  the  Seal 
of  the  Defendant  off  the  Plain- 
tiff's 
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See  DcclatatiotT,  Dcmittcer, 
partiire. 


De« 


'  tiff's  Deed,  and  whether  repug- 
nant. 'Pa^e  565, 566 

9).  Faults  of  Form,  v/here  cured 
by  general  Demurrers.  566 

96.  On  R;V«j  (^rr^^r  pleaded,  what 
admitted,  and  what  to  be  pro- 
ved. 567 

97.  The  Stature  of  Amendment  of 
the  Ivaw,  4  Ann.  c.  1 6.  does  not 
help  Subftance.  567,  568 

98.  A  Plea  muft  not  deprive  the 
Plaintiff  of  his  Ifllic.  568 

99.  Where  Seiiin  of  the  Anceftor 
muft  be  fliewn.  Ibid. 

100.  A  Traverfe  fliould  be  of  fuch 
Part,  as,  if  found  for  the  Defen- 
dant, would  dcftroy  the  Plaintiff's 
Aftion.  571 

loi.  How  the  Officer  of  an  Univer- 
fity  is  to  plead  their  Privilege, 
when  he  has  been  removed.    587 

102.  How  Officers  of  the  great 
Courts,  and  their  Clerks,  are  to 
plead  their  Privilege,  and  whe- 
ther they  are  to  make  a  Defence. 

588 

103.  Whether  an  Officer  of  one  of 
the  great  Courts,  being  in  Cuflo- 
dy,  may  plead  his  Privilege.  588, 

589 

104.  Whether  he  who  pleads  Pri- 
vilege muft  conclude  to  the  Re- 
cord. 589 

105.  Whether  an  Attorney  pleading 
Privilege,  muft  conclude  with  a 
'Profert  of  his  Writ  of  Privilege. 

589,  590 

106.  Where  a  Declaration  is  to 
conclude,  Contrary  to  the  Form 
of  the  Statute^  or  not.    633,  634 


picOijc  anu  ISailmcnt* 


1.  Whether  the  Pawnee  fliali  an- 
fwer  for  the  Goods,  if  he  be  rob- 
bed. 'Page')6g 

2.  Whether  the  Pawnee  hath  any, 
and  what  Property  in  the  Goods 
pawiK-d.  Ibid. 

1.  A  Man  fliall  not  be  deprived  of 
his  Liberty  for  Poverty,  though 
he  may  of  Magiftracy.  439 

2.  Order  of  Removal  ought  to  fay, 
Oiiorum  iiniis.  507, 572 

3.  Stflions,  on  Appeal  of  Perfons 
grieved,  may  let  afide  a  Poor 
Rate,  and  make  a  new  Rate ;  or 
order  the  Ciiurch-wardens,  ^c 
to  make  one.  508,  509 

4.  A  Baftard  muft  be  kept  where 
born.  509 

5.  Whether  Juftices  of  Peace  can 
fend  Poor  to  extraparochial  Pla- 
ces. Ibid. 

6.  A  poor  Perfon  is  not  to  be  re- 
moved, but  upon  Complaint  of 
Church- wardens.  5 1  o 

7.  Whether  by  Star.  43  Eliz.  Jufti- 
ces of  Peace  can  place  out  poor 
Children,  and  ro  whom.  570 

8.  Order  to  bind  poor  Apprentices 
muft  mention  the  Church-war- 
dens in  it.  570,  J7 1 

9.  If  a  Man  marries  a  Grand-mo- 
ther, with  whom  he  has  any  E- 
ftate,  and  ihe  dies,  he  muft  main- 
tain the  Grand-children.  571 

10.  Whether  an  Order  for  the  Pay- 
ment of  a  weekly  Sum  by  the  Pa- 
rifli  be  good.  Ibid. 

ir.  Legal  Settlement,  and  laft  legal 
Settlement  are  the  fame^  for  eve- 
ry 
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ry  new  Settlement  difcharges  the 
precedent.  Tage  572 

12.  Where  a  Man  has  a  Freehold, 
he  fhall  not  be  difturbed  from  it 
by  Juftices  of  Peace,  provided  he 
chufcs  to  live  there.        572,  573 

13.  One  Parifh  may  be  compelled 
to  contribute  to  the  Poor  of  ano- 
ther Parifh.  573 

14.  At  what  Age  Children  are  to  be 
deemed  Nurfe-Children  j  and 
whether  the  Removal  of  the  Pa- 
rent influences  the  Settlement  of 
the  Child.  574^  57^)  57P 

1 5.  A  Parifli  in  Reputation,  having 
Church-wardens  and  Overfeers  of 
the  Poor,  is  within  the  Stat.  43 
Eliz.  though  in  Truth  it  be  no 
Parifli.  575,  577 

16.  Whether  extraparochial  Places 
may  be  taxed  in  Aid  of  a  Parilb, 
overburthened  with  Poor,  or  z'ice 
<verfa.  576 

17.  The  Juftices  cannot  make  or 
confirm  a  ftanding  Rate  for  many 
Years  j  for  it  may  grow  unequal. 

Ibid. 

1 8.  A  Rate  called  a  Parifli  Levy, 
whether  it  fliall  be  intended  a 
Poor-Rate.  Ibid. 

19.  To  remove  a  poor  Perfon,  the 
Order  muft  fhew,  it  appears  to 
the  Juftices  he  is  likely  to  become 
chargeable  J  and  not  by  way  of 
Recital  of  a  Complaint.         577 

20.  Hofpital  Lands  are  chargeable 
to  the  Poor.  Ibid. 

21.  Whether  Servants  or  Appren- 
tices   are    reraoveable,    or    not. 

_  577,  578 

2  2.  The  Occafion  and  Effea:  of  Cer- 
tificates to  poor  Perfons,  and  how 
far  they  conclude  the  Pariflies 
which  give  them.  578 


23.  Baftard  Children  are  fettled 
where  born;  not  fo,  neceffarily, 
in  the  Cafe  of  legitimate  Chil- 
dren. Tage  578,  579 

24.  Poor-Rates,  by  whom  they  are 
to  be  made;  and  whether  after 
the  Poor  have  been  relieved,  and 
for  how  long  Time.        579,  580, 

581 

25.  A  Baftard  born  at  S.  whither 
the  Mother  had  been  removed 
wrongfully,  does  not  gain  a  Set- 
tlement at  ^.  by  its  Birth.       580 

26.  How  Poor-Rates  are  to  be  af- 
fefifed  upon  Houfes  divided  into 
Tenements,  or  inhabited  by  feve- 
ral  Families.  581, 582 

27.  What  W^arrant  is  proper  or  fuf- 
ficient  to  diftrain  for  a  Poor-Rate. 

581 

28.  Voting  makes    no  Settlement. 

$82 


1.  Poffeflion  is  given  by  a  Liberate 
returned,  to  the  Conufee  of  a 
Statute,  this  is  a  PoflcftSon  in 
Law.  But  if  the  Tenant  conti- 
nues in  PofTeilion,  it  is  an  Oiifter. 

161 

2.  Twenty  Years  PolTeiTion  is  a 
good  Title  in  the  Plaintiff  in  E- 
jedment.  264 

3.  Where  two  Men  are  in  PofTef- 
fion  of  Lands,  the  Law  will  ad- 
judge him  in,  who  hath  the  Right. 

Ibid. 

4.  The  Landlord  may  be  joined  a 
Defendant  with  the  Tenant  in 
Poffeflion,  if  he  dcfires  it,  other- 
wife  not.  Ibid. 


poa= 
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1.  Whether  the  Poftmafter  General 
be  liable  to  an  Action  for  the  Lois 
of  an  Exchequer  Bill,  &c.  in  the 
Office.  Tage  582,  6c. 

2.  The  Nature  and  Extent  of  the^ 
Poft-Office  J  it  is  in  Reftraint  of 
other  Ways  of  Carriage  of  Let- 
ters. 582,67;. 


I.  Power  to  make  Leafcs,  how  to 
be  conllriieJ.  414,  415 

1.  The  Gentlemen  Ufliers,  Daily 
Waiters  prefcribe  for  a  Fee  of  5  /. 
of  each  Per fon  knighted  j  and  held 
good.  584 

2.  Prefcriptions  to  charge  the  Sub- 
jeds  ought  to  be  founded  in  a  Be- 
nefit  or   Recompence   to    them. 

p?cfcittation. 

1.  The  King's  Prefontation  of  his 
Chaplain  amounts  to  a  Difpenfa- 
tion.  137 

2.  A  Prefentation  may  deftroy  an 
Impropriation,  but  not  a  Dona- 
tive. 259 

3.  The  King,  on  Promotion  of  his 
Clerk  to  a  Bifhoprick,  has  Prero- 
gative to  prefcnt  to  the  Church  of 
aSubjea.  585,586 

4.  The  King  has  the  Prerogative  in 
(fee.  3.)  toties  qnoties^  and  it  is 
not  fatisfied  by  a  Difpenfation  to 
one  to  hold  in  Commend  am.    585, 

5  86 


5.  A  Church  newly  ereded  by  A6t 
of  Parliaraentj  is  fubjed  to  the 
Prerogative  in  (fee.  3,)  though  the 
Ad  fays,  tbeBifiop  JJmll prefent^ 
&c.  'Page  586 

Principal  nnti  lHccriro?j'» 

I.  Who  Principals  in  Murder.    4§4 

1.  Of  Attornies,  fee  ^^IttOJUCp* 

2.  Of  Parliament,  the  Court  of  £'. 
R.  cannot  compel  a  Member  to 
wave  it,  by  putting  Difficulties 
upon  him.  264 

3.  Whether  pro'ecuting  a  Suit  con- 
cerning Elections,  be  a  Breach  of 
Privilege    of    Parliament.     526, 

527 
4i  Privilege  of  an  Univerfity,  how 
to  be  pleaded    by  their  Officer, 
after  he  is  removed  from  the  Uni- 
verfity. 587 
5.  How  an  Attorney  of  C.  S.  may 
plead  his  Privilege;          587,  588 
6i  How  Officers  of  the  great  Courts, 
and  their  Clerks,  are   to  plead 
their  Privilege  j  and  whether  they 
muft  make  a  Defence.  588 

7.  Whether  an  Officer  of  one  of  the 
great  Courts  being  in  Cuftody, 
may  plead  his  Privilege.  588,589 

8.  The  Diftindion  between  Privilege 
of  Court  andof  Procefsj  of  Officers 
and  their  Clerks,  andof  Attornies. 

589 

9.  Whether  he  who  pleads  Privi- 
lege, muft  conclude  to  the  Re- 
cord. Jb/d. 

10.  Whether  an  Attorney,  pleading 
Privilege,  muft  conclude  wiih  a 
Trofcrt  of  a  Writ  of  Privilege. 

589,  590 
1  o  B  1 1  ,•  An 
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11.  An  Attorney  fli all  be  allowed 
■    his  Privilege  in  a  ^li  tarn  againft 

him,  but  not  in  an  Information. 

Tage  590 

1 2.  The  King's  Grant  of  Privilege 
to  a  Place  would  be  void  in  Law, 
if  it   has  no  Court  of  its  own. 

Ibid. 

1 3 .  Whether  there  be  any  Privilege 
from  Arrefls  in  the  Temple.  Ibid. 

14.  Privilege  of  the  King's  Palace 
of  Whitehall  as  to  Arrefts.     590, 

591 

I.  Privity  of  Contrad  remains  a- 
gainft  an  Aflignee,  after  the  Pri- 
vity of  Eftate  is  gone.  74 

I.  Procedendo  granted,  that  the 
Action  might  not  be  loft  to  the 
Plaintiff.  429 

See  Cectiojarf,  Jpabeas  Co?puiEf* 
p?ocefis> 

I.  Whether  a  Citation  to  the  Spiri- 
tual Court,  ferved  on  Sunday^  be 
within  the  Stat.  22  Car.  2.  and 
void.  591 

1.  Prohibition,  when  granted  to  a 
Suit  for  Solicitation  of  Chaftity 

2.  Lies  not  to  the  Spiritual  Court 
for  proving  a  Will  containing 
both  Lands  and  Goods.  180 

3.  Prohibition  to  the  Court  of  Chan- 
cery of  the  Cinque  Ports,  not  to 
try  a  Cuftom.  183 


4.  Prohibition  lies  to  an  inferior 
Court,  if  it  difallows  a  proper 
Plea  to  its  Jurifdidion.  Tagei'iS 

5.  Prohibition  to  the  Spiritual  Court, 
where  a  Cuftom  is  denied.       3 1 8 

6.  Prohibition  to  the  Bifliop,  to  try 
the  Right  of  Ledurer  ^  yet  the 
Bifliop  is  a  Judge  of  the  Fitnefs 
of  the  Pcribn.  418 

7.  The  Spiritual  Court  fh.all  not  be 
prohibited  to  punifli  for  Fornica- 
tion, though  one  of  the  Parties  be 
dead.  457 

8.  Prohibition  fball  not  go  in  a  Suit 
on  a  Contract  of  Marriage  in  fu- 
mro^  unlefs  the  Party  alfo  fues  at 
Common  Law.       457,  458,459 

9.  Lies  to  the  Spiritual  Court  to 
prevent  diftributing  an  Eftate  ptir 
aiiter  me.  503,504 

10.  Prohibitory  Writ  to  a  Rope- 
dancer,  ^c.   the  Nature  of   it. 

11.  Whether  the  Spiritual  Court 
fLall  be  prohibited  in  all  Cafes 
where  a  Lay-Fee  comes  in  Que- 
ftion.  592 

12.  Ancient  and  modern  Pradice, 
where  Prohibitions  are  granted 
on  Motion.  592 

13.  Prohibition  againft  fuing  in  the 
Spiritual  Court,  for  calling  a 
Dean  a  Knave.  593 

14.  Prohibition  againft  fuing  in  the 
Spiritual  Court,  for  calling  a  Wo- 
man pocky  Whore,  C7^.       Ibid. 

1 5.  Where  an  Affidavit  is  neceftary, 
or  not,  in  moving  for  a  Prohibi- 
tion. 593,  594 

\6.  Where  the  Matter  fuggefted  for 
a  Prohibition,  rauft  have  rirft  been 
pleaded  below.  594 

17.  Where  a  Prohibition  may  be 
granted  after  Sentence,    or  not. 

594>  '>99 
18.  Whe- 
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18.  Whether  it  lies  to  the  Spiritual 
Court  in  a  Suit  for  a  Parilh  Rate 
for  Repairs  of  the  Church.  Tage 

594 

151.  Where  the  Spiritual  Court  Ihall 

not  be  prohibited  in  a  Suit  againft 

a  Spiritual  Perfon,  and  for  a  Spi- 

'    ritual  Thing.  595, 59'^ 

Whether    Prohibitions    be    of 


Right,  or  Difcretionary.         595 

21.  Whether  the  Maftcr  of  a  Ship 
may  fue  in  the  Admiralty  for  his 
Wages.  ihid. 

22.  Whether  the  Regiftcr  of  a  Spi- 
ritual Court  niay  fue  there  for  his 
Fees.  596, 597 

23.  Suit  in  the  Court  of  Honour, 
for  faying  of  a  Knighr,  Tou  a 
Knight!  Tou  a  pitiful  FeUozz', 
&c.  Prohibition    went    abfolutc. 

597 

24.  Where  a  Mixture  of  an  Offence 
punilhable  at  Common  Law,  fhall 
ground  a  Prohibition.      597,  598 

25.  What  a  Ground  for  Prohibition 
in  a  Suit  in  the  Spiritual  Court 
for  Tithe- Wood.  598 

z6.  If  the  Qiieftion,  Modus,  or  no 
Modus?    a  Prohibition  ihall  go. 

Ihid. 

27.  Whether  Cuftoms  and  Prefcrip- 
tioDS  be  Grounds  for  Prohibitions. 

Ibid. 

28.  Where  it  lies  for  denying  a  Co- 
py of  a  Libel.  Ibid. 

29.  Prohibition  went  where  the  At- 
tempt was  to  fet  alide  Inflitution 
by  the  Vicar  General.  599  to  603 

30.  Where  a  Prohibition  lies,  or 
not,  for  citing  out  of  the  Diocefe. 

603,604, 605 

31.  Whether  Prohibition  lies  to 
the  Admiralty,  in  a  Suit  between 
Part-owners  on  fending  out  a 
Ship.  470j47Ij  ^47j  %8. 


3  2.^  Where  a  Compofition  is  for 
Tithes,  a  Prohibition  lies  not,- 
the  Remedy  is  Appeal.  'Page  67 1 

Sec  ^Dmicaitp* 
PjomiTc  CoUnteraL 

1.  How  to  lay  Jj[umpfit  to  charge 
for  Money  fupplied  to  the  Son. 
Note -^  if  for  Money  lent  to  the 
Son,  it  will  not  hold.  606' 

2.  A.  undertakes  that  'B.  fhall  re- 
deliver a  Horfe  hired  from  C. 
whether  this  be  within  the  Sta- 
tute of  Fraudi.  606,  607 

3 .  /  Z!t)ill  fte  voH  paid ;  /  d"///  un- 
dertake be  jhall  pay  you  ^  if  ei- 
ther, and  which  of  thefe  is  with- 
in the  Adt  of  Frauds,  <hc.     607 

1.  In  whom,  and  how  it  may  be 
pleaded  in  Replevin.  562 

2.  Whether  a  Man  may  have  any, 
and  what  Property,  and  when 
and  how,  in  Creatures  Fer£  na- 
ture. 608 

3.  In  whom  the  Property  is  of  Game 
killed  by  Hunting.  Ihid, 

4.  Who  fliall  have  the  Goods  du- 
ring the  Difpute  of  Property  in 
Replevin.  626 


Q.. 
Quantum  Meruit 

I.  TNcertainty  in  the  Number  of 
J.     Months,  whether  it  vitiates 
a  Declaration  on  ^lantum  Me- 
ruit for  Diet,  fjc  6op 
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€iuate  3impeliit* 

I.  What  Plea  of  the  Bifliop,  That 
the  Clerk  was  infufficient  in  Lite- 
rature^ is  too  uncertain.       Tnge 

6op,6io 

See  5p)^cfcntntion* 


€iiie  Crtatc* 

1.  Why  the  Commencement  of  par- 
ticular Eftates  mufl;  be  fliewn  in 
pleading.  6io 

Ciui  tarn. 

I .  Where  a  Statute  gives  a  certain 
Penalty  to  the  Party  grieved,  he 
need  not  join  the  King  in  an 
Adtion.  Several  Inftances  of  Ac- 
tions ^li  tarn.  die,  di  I 


R. 


Eecoffiiijanceis, 

1.  T^  7HEN  Recognizances  to 

V  V  try  Indictments  removed 
by  Certiorari  were  tirft  made  ne- 
ceflary.  346 

2.  Difference  where  the  Cognizor 
and  Cognizce  has  Pofleffion,  after 
an  Extent.  611 

3.  Where  a  Recognizance  to  appear, 
(b'C.  upon  a  Statute,  varies  from 
the  Statute,  it  is  not  good  by  the 
Statute,  but  may  at  Common 
Law.  612 

4.  Of  Recognizances  taken  before  a 
Judge  at  Chambers  j     the  Me- 


thod of  declaring  on  them^  and 
their  Effcd.  Tage  6iz 

5.  What  Recognizance  to  be  given 
on  removing  Indidlments  by  Cer- 
tiorari. 613 

1.  How  many  Ways  of  pleading  a 
Record.  558,  559 

2.  Where  a  Recognizance  taken  at 
a  Judge's  Chambers,  will  not  fup- 
port  a  Declaration  faying,  before 
Sir  J.  W.  (J  fociis  fuis,  (jc.  61  z 

3.  In  Declaration  for  an  Efcape, 
whether  Commitment  to  be  laid 
prout  patet  per  Kecordum.     6 1 3 

4.  In  what  Cafes  the  very  Record 
is  removed  in  Judgment  of  Law. 

Ibid. 

5.  How  an  A(5t  of  Parlaiment  is  to 
be  fhewn,  upon  Nul  tiel  Record 
pleaded.  Ibid. 

6.  A  Record  is  to  be  made  of  it, 
when  a  Prifoner  furrenders  in 
Difcharge  of  Bail,  in  a  Judge's 
Chamber.  614 

Ecco?tier* 

I .  Bound  to  attend  at  Seflions.   444 

1 .  In  Error  to  reverfe  a  Recovery, 
it  is  the  Courfe  to  grant  a  Scire 
/^r/jj  againftTertenants;  though 
this  isdifcretionary,-  the  like  of  a 
Fine.  614 

2.  If  the  Tenant  to  the  Prtecipe 
gains  a  Freehold  before  Judgment, 
it  is  fufficient.  615 

3.  In  the  bringing  the  Writ,  (jc.  it 
is  the  Demandant's  Right  to  the 

Lands, 
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Lands,  that  is  the  Foundation  of 
the  Suit.  Tage6i^ 

4.  A  Reverfion  expecVant  barred  by 
a  Common  Recovery.  Ibid. 

5.  Of  Alienations  void  or  voidable, 
made  by  Tenant  in  Tail.  6i6^(jc. 

6.  If  Tenant  to  the  Triccipe  vouches 
Tenant  in  Tail  in  Po(lel]ion_,  and 
him  in  Remainder  jointly,  and 
they  jointly  vouch  over  the  com- 
mon Vouchee,  this  is  good.    6 1 8 

7.  Tenant  in  Tail  makes  a  Tenant 
to  the  'Prdcipe,  who  vouches  a 
Stranger,  who  vouches  Tenant  in 
Tail,  who  vouches  the  common 
Vouchee,  this  is  cood.  615? 

See  arcs. 

Eclcnfe* 

1.  Whether  the  Debt  be  releafed, 
where  the  Obligee  makes  the  Ob- 
ligor his  Executor.  311,312 

2.  What  fliall  be  laid  a  Dcfcazance, 
and  no  Releafe.  546,  547 

3.  W^hat  is  the  proper  Plea,  when 
a  Plaintiff  releafcs  after  Aftion 
brought.  559 

4.  A  Covenant  perpetual  not  to  fue, 
is  a  Releafe  ;  otherwirc,  if  not  to 
fue  within  a  limited  Time.      620 

3:.  Where  general  Words  in  a  Re- 
leafe given  for  a  Legacy,  fliall 
not  be  conftrued  to  extend  to  a 
Debt  due  to  the  Releafon     Ibid. 

6.  Upon  a  general  Releafe,  a  Note, 
(^C.  given,  bearing  even  Date 
with  the  Releafe,  is  not  difchar- 
ged.  621 

7.  Whether  a  Bond  of  the  Inteftate 
be  releafed  by  a  Releafe  of  all 
Demands  to  his  perfonal  Eftate. 

Ibid. 

8.  Where  a  Deed  fViall  be  conftrued 
to  the  Ufe  of  the  Relellee,  though 


no  Coniideration  fhewn,  nor  any 
exprefs  Ufe  limited*      ^^ge  62 ij 

Ecmainticr, 

i»  Of  Remainder  vefted  or  contin- 
gent in  a  Devife,  by  what  Words* 

228 

2i  Whether  a  Remainder  in  Tail 
fliall  drown  an  Eftate  for  Life  or 
Years*  Ibid. 

3.  Whether  a  Remainder  limited  to 
a  pofthumous  Child  be  good  J  where 
there  is  no  particular  Eftate  to 
fupport  if.  Ibid. 

4.  The  Difference  between  a  con- 
tingent Remainder  and  an  execu- 
tory Devife.  Ibid. 

5.  J.  Tenant  for  Life,  a  contingent 
Remainder  to  S.  y^.  makes  a 
Feoffment  upon  Condition,  the 
Contingency  happens  before  the 
Condition  is  broken,  the  Re- 
mainder is  deftroyed  j  for^      623 

6.  There  muft  be  a  particular  Eftate 
in  Being,  or  a  prefent  Right  of 
Entry  when  it  happens,  to  fup- 
port   a    contingent    Remainder. 

Ibid. 

7.  Lcafe  to  J.  for  Life,  Rem.ainder 
to  the  right  Heirs  of  S.  good,  if 
2».  dies  before  J.  otherwife  not. 

Ibid. 

8.  A  Leafe  for  Life  to  S.  Remain- 
der for  Years  in  Contingency, 
Remainder  over;  Tenant  for  Life 
dies  before  the  Contingency  hap- 
pens, the  Remainder  over  (hall 
take.  623,  624,  625 


Ecniolial. 
See  ©?t!etg  of  Julficfj^j  Poo?. 
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1.  Seizure  of  fome  Goods,  as  a  Di- 
ftrefs  for  Rent,  in  the  Name  of 
all  the  Goods  in  the  Houfe,  is  a 
good  Seizure  of  all.       'Page  41 6 

2.  On  Riens  arrear  pleaded,  what 
admitted,  and  what  to  be  proved. 

567 

Kent-cljarrje. 

I.  Where  Lands,  (^c.  are  charged 
with  a  Rent-charge,  and  the  Ow- 
ner leafes  them,  and  covenants  to 
fave  the  LefTee  harmlefs,  how  the 
Leflee  is  to  demean  himfelf,  &c. 

625,  626 

>  Eeplcaucr, 

1 .  There  can  be  no  Repleader  where 
a  Trefpafs  is  confefled.  1 49 

2.  There  can  be  no  Repleader  after 
a  Difcontinuance.  156 

3.  Where  the  Iffue  wholly  immate- 
rial, a  Repleader  awarded.    413 

Eepleuin* 

1.  Replevin  is  an  Aftion  grounded 
on  the  Right.  408 

2.  Is  not  a  returnable  Procefs,  until 
the  Thries.  409,  6^6 

3.  In  Replevin,  in  whom  Property 
may  be  pleaded,  and  how.      562 

4.  A  Homing  Keplegiando^  whether 
it  differs  from  a  Replegiare  de  A- 
veriis.  6z6 

5.  Who  (hall  have  the  Goods,  du- 
ring the  Difpute  of  Property  in 
Replevin.  Ibid. 

6.  In  Replevin,  the  Plaintiff,  tho' 


abfent,  may  make  an  Attorney. 

T  age  62-7 

7.  The  Avowant  is  both  Ador  and 
Defendant  in  Replevin.         Ibid. 

8.  Where  Conufance  muft  be  made, 
or  not,  in  Replevin.  Ibid. 

9.  What  is  a  proper  Conclufion  for 
the  Avowant  in  Replevin.    Ibid. 

EcpHcntion* 
See  IPUfl,  &c.  fparfim, 

I.  The  Time  when  a  Requeft  ought 
to  be  made.  69 

Eefcuct 

1.  What  muft  be  proved  in  an  Ac- 
tion on  the  Cafe,  for  a  Refcue  on 
mefne  Procefs.  628 

2.  How  a  Motion  for  an  Attach- 
ment againft  Refcuers,  upon  mcfne 
Procefs,  is  to  be  founded.     Ibid. 

3.  In  a  Writ  of  Execution,  the  She- 
riff cannot  return  a  Refcue.   628, 

629 

4.  On  the  Return  of  a  Refcue,  the 
Offenders  fined  four  Nobles  each. 

629 

Eeffitutiott, 

1.  Whether  to  be  upon  a  Traverfe 
of  an  Inquifition  of  forcible  Entry. 

402 

2.  Where  Money  is  levied  by  Ex- 
ecution, and  paid,  and  Judgment 
afterwards  is  reverfed,  there 
fhall  be  Reftitution  without  Sci. 
fa.  otherwife  where  levied,  but 
not  paid,  &c.  629 

Ecturn* 
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Ectutn* 

1.  Return  to  Habeas  Corpus  al- 
lowed to  be  amended,  and  made 
fpecial,  that  the  Party  might  not 
lofe  her  A6lion.  'Page  429 

2.  Return  to  a  Mandamus  ought 
to  be  certain   to  every  Purpofe. 

436 

3.  Where  a  Return  to  2i  Mandamus 
is  fallified,  a  Peremptory  Manda- 
mus goes.  440 

4.  Who  may  make,  and  who  may 
difavow  a  Return.  440, 443 

5.  Why  exaft  Certainty  required  in 
Returns  to  Writs  of  Mandamus. 

441 

6.  What  is  a  good,  or  evafive  Re- 
turn to  a  Writ  oi Mandamus. ^^i 

7.  Evidence  by  whom  the  Writ  was 
returned,  what  is  fufficient.    443 

8.  Action  for  falfe  Return,  againlt 
whom  to  be  brought.  Ibid. 

9.  On  repugnant  Return,  Peremp- 
tory Mandamus.  444 

10.  Whether  a  Return  to  z  Manda- 
mus eftops  a  Corporation.     447, 

&c. 

1 1 .  For  falfe  Return  of  a  Member 
of  Parliament,  whether  Aftion  on 
the  Cafe  lies.  619  to  635 

See  spnnuanuis,  mxit^* 
Ecijocation* 

I.  Warrant  of  Attorney  to  confefs 
Judgment,  whether  revocable,  or 
not.  400 

I.  In  pulling  down  Fences-,  whether 
puniftiable   on    an     Information. 

361,362 


2.  Indidmcnt  that  7.  S.  "with  many 
others  committed  a  Riot  at,  (jc. 
good.  Page  63  5 

3.  Where  many  are  indided  for  a 
Riot,  they  may  move  that  the 
Profecutor  may  name  three  or 
four  of  them,  (jc.  and  abide  by 
that  Verdid.  6^^^  6^6 

4.  What  is  an  unlawful  Alfemblyj 
and  not  a  Rioti  636 

5.  When  Juftices  of  Peace  ought  td 
inquire  of  Riots.  Jb/di 

6i  What  Quarrel  or  Affray  is  a  Ri- 
ot, or  not,  in  which  three  or  more 
are  engaged.  6^6^  6^j 

7.  Three  Perfons  neceffary  to  make 
a  Riot;  therefore  w/y  ?£2.'(? cannot 
be  guilty,  where  four  were  in- 
dicted. 637 


Eii)Ct:0* 

1.  To  whom  they  belong. 

2.  Of  Nufances  in  them. 


499 
Ibid 


1.  The  Maflcr  may  fue  for  the  Rob- 
bery of  his  Servant,  and  the  Ser- 
vant's Oath  is  fufficient.  637 

2.  The  Servant  may  fue,  if  robbed 
out  of  his  Mafter's  Prefence.  637, 

638 

3.  J.  is  aflaulted  in  the  Hundred  of 
2?.  and  forced  into  the  Hundred 
of  C.  and  there  robbed  ;  this  is 
a  Robbery  in  the  Hundred  of  C. 

638,639 

4.  Robbers  feize  a  Carrier  and  his 
Horfcs,  (jc.  and  drive  his  Horfes 
into  another  Hundred,  and  there 
rifle  his  Waggon,  this  is  a  Robbe- 
ry where   the   fird  Taking  was. 

639 

5.  The 
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J.  The  Hundred  is  not  chargeable, 

if  they  apprehend  the  Malefadors  ^CttJfltttS, 

within  forty  Days.         'Pa^e  6-^9 
6.  To  charge  the  Hundred,  it  is  not     i.  Where  the  Mafter  gives  his  Ser- 

neceffary  the  Robbery  fliould  b?        vant  ready  Money  to  buy  Meat, 

in  the  Highway.  646        &c.  who  buys  on  Tick,  wherher 

the  Mafter  chargeable.  'Pa^e6^i 

2.  A  Note  given  by  a  Servant  will 
bind  the  Mafter,  where  the  Ser- 
vant is  allowed  to  deliver  out 
Notes.  642 

3.  Where  the  Mafter  {hall  anfwer 
for  the  Negled  or  Tort  of  his  Ser- 
vant. 642 

See  Rafter  nnn  ^crtjant. 


^acrnment 

O  be  taken  by  Officers,  by 

505 


T 


Stat.  1 3  Car.  2. 


©cantiaUim  ^^ajjnatum, 

i.  The  A(5tion  lies  j^ti  tam^  &€- 
and  wherefore.  61 1 

2.  Whether  Special  Bail  is  to  be 
granted  in  Scandalum  Magnatiim. 

640 

€)caiJcnpL-'j3  Eate0» 

1.  Who  are  to  contribute  towards 
them.  506 

%z\tz  jTaciasi* 

f.  In  Ejectment  Scire  facias  is  as 
necelfary  as  in  any  other  real  Ac- 
tion. 265 

2.  If  Plaintiff  in  Error  lies  ftill,  the 
Defendant  muft  fue  a  Sci.  fac. 
Quare  executionem  non^  (jc.  278 

3.  Againft  the  Tertenants,  in  Error, 
to  reverfe  a  Fine  or  Recovery, 

,  though  it  is  uotJtriUi  juris.  614 

4.  Judgment  againft  two  Defendants, 
one  dies,  whether  Execution  may 
be  had  againft  the  Survivor,  with- 
out a  Scire  facias.  640, 64 1 


^cfllonjs* 

1.  In  what  Cafes  the  Seflionj  can 
controul  the  Authority  of  Juftices 
exercifed  out  of  Seflions.405,405 

2.  May,  on  Appeal  of  Perfons 
grieved,  fet  afide  a  Poor  Rate, 
and  make  a  new  Rate,  or  order 
Church- wardens,  C^c.  to  make 
one.  508,  509 

3.  An  Order  of  Juftices  of  Peace  to 
difcharge  an  Apprentice,  may  be 
originally  made  at  Sellions.      5 1 1 

4.  An  Order  made  at  SelTions  may 
be  vacated  the  fame  Seffions.  5 1 1 , 

512 

5.  If  any  Thing  be  done  at  SeflTions 
in  which  a  Juftice  of  Peace  is  con- 
cerned, his  Name  ought  not  to 
be  in  the  Caption,  dxc.  5 1 7 

6.  Contribution  by  one  Parifli  to 
the  Poor  of  another  Parifh,  or- 
dered at  the  Sellions.  573 

7.  The  SeflTions  cannot  order  an  old 
Poor  Rate  to  ftand ;  nor  make  a 
(landing  Rate  for  feveral  Years ; 
for  it  may  grow  unequal.        577 

8.  On  Appeal  to  SeflHons,  an  Order 
is  difchargedj  this  Judgment  binds 

onl/ 
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only  the  Parties:  But  if  the  Or- 
der be  confirmed,  it  is  conclufive 
to  all  Perfons.  'Page  577 

9.  Whether  the  Seflions  can  indid 
for  Petit  Treafon  >  *^  642 

I.  Comnufllon  of  Sewers  to  defend 
againft  the  Sea  is  very  antientj 
but  Sewers  for  Melioration  of 
Land  are  by  Statute.  643 

1.  How  punifliablc  for  not  bringing 
in  the  Prifoner's  Body.  89 

2.  "Where  bound  to  take  Notice  of 
a  Claim  of  Property  in  Goods. 

143 

3.  Where  the  Commitment  muft  be 
to   him,   and  not  to  the  Gaoler. 

4.  If  he  deliver  fne  Writ  to  a 
wrong  Perfon,  by  which  'tis  loff, 
'tis  a  Contempt.  154 

5.  'Tis  a  Contempt  to  difturb  him 
in  executing  an  Execution.    Ihid. 

6.  On  Challenge  to  him,  the  Writ 
is  to  go  to  the  Coroners.  166^x6-] 

7.  Under-sheriff  muft  ad:  in  the 
High  Sheriff's  Name.  ,2  2f 

8.  Where  the  Sheriff  m^y  have  Leave 
to  difavow  the  Return  of  a  Writ. 

274 

9.  Where  there  is  a  permifUve  E- 
fcape,  the  Sheriff  is  liable,  and 
cannot  retake  the  Debtor.       279 

10.  The  Sheriff  is  to  anfwer  civilly 
for  the  Faults  of  his  Gaoler,  but 
not  criminally.  280 

1 1.  The  Defendant  in  aftual  Cufto- 
dy  of  the  Sheriffs  of  London  by 
entering  Plaint  in  their  Court 
there,  when?  Ibid. 


17.  In  Execution  againft  one"  Co- 
partner, whether  the  Sheriff  mnfl 
leize  the  Whole.    P^^^  302,  543 

13.  Whether  the  prior  Delivery  of 
Writ  to  the  Sheriff  gives  a  Prio- 
rity of  Execution.  302 

14.  After  Execution  begun  the  She- 
riff on  FL  fa.  may  proceed  and 
fell  the  Goods,  notwithftanding 
Error  brought.  304 

15.  Cafe  may  be  maintained  by  Ex- 
ecutors for  a  falle  Return  or  E- 
fcape  in  the  Tefrator's  Life-time. 

307 
\6.  What  Fees  due  to  him  on  a 

Ca.Sa.  Stat.  2%  EL  317, 

17.  May  maintain  Debt  for  i'ees  on 
executing  an  Ekgit.  318 

1 8.  ^rit  of  AfUft ance  to  him  to  do 
Execution  in  a  criminal  Matter. 

S99: 

19.  Who  to  be  chofen  Sheriffs  of 
London^  and  by  whom  ?         431 

20.  What  may  excufe  a  Man  from 
ferving  Sheriff,  or  not?  505 

2i.  Where  the  Sheriff  is  to  be  Par- 
ty to  the  Inquifiiion  of  a  Riot  by 
Juflices  of  Peace?  636 

22.  Whether  Goods  being  feifed  by 
the  Sheritf,  and  in  the  Cuftody 
of  the  Law,  can  be  feifed  again 
by  the  fame,  or  another  Sheriff? 

643 
.  Whether  Payment  of  the  Mo- 
ney to  the  Sheriff  fliall  excufe  the 
Defendant  ?  644 

24.  The  Sheriff  liable  to  an  Aftiori 
after  Demand,  ^c.  for  the  Re- 
ward by  Stat.  6  &  ■]  W.  &  M. 
for  convidihg  Clippers  and  Coin- 
ers. 644 

25.  Where  the  Sheriff  may  well  re- 
turn a  ^evaftac'it  againft  an  Ex- 
ecutor, and  the  Re^fon?  644,645 


23 


loD 


26.  The 
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25.  The  Sheriff  by  Virtue  of  a  le- 
gal Warrant  in  his  Hands,  can- 
not detain  a  Debtor  brought  to 
him  by  an  illegal  Force.     Tage 

645 

27.  Where  the  Sheriff  may  proceed 
in  an  Execution  notwithftanding 
the  Plaintiff's  Death,  and  why  ? 

646,  647 

28.  Where  the  Writ  of  Tiijlringns 
niiper  cicecomitem  lies?  and  the 
two  Kinds  of  it  ?  Ihid. 

See  i!£i;ecutton» 

1.  Whether  the  greater  Part  of  the 
Part-Owners  of  a  Ship,  have  any 
and  what  Means  to  fend  her  a- 
broad,  the  lefTer  Number  diffent- 
ing?  470,471,647,648 

2.  Where  Goods  are  damaged, 
whether  the  Aftion  lies  for  the 
Freighter  againft  the  Mafter,  or 
the  Owners,  or  fome  of  the 
Owners?  648,645) 

3.  Where  the  Owners  muft  all  join 
in  bringing  an  Adion  ?  649 

4.  In  what  Cafes  of  Ships  being  loft 
Seamen  lofe  their  Wages,  or  Part 
thereof?  468,650,651 

5.  In  what  Cafes  a  Mafter  may 
pawn  the  Ship,  or  not?         651 

1.  What  it  is,  and  how,  and  before 
whom  punilliable  ?  651 

I.  Whether  it  be  Slander  to  fay  of 
a  Pawn-broker,  Thon  art  a  bro- 
keuFello'Ui?  652 


2.  He  is  a  Jacohite^  (jc  of  a  Ju- 
ftice  of  Peace,  d^c  the  Adion 
lies.  Tage  652,  653 

3.  Whether  Indidment  lies  for  fay- 
ing to  a  Mayor,  /  care  vM  a 
Fart  for  yen:  Tou  are  a  Rogue 
and  a  Rafcal.  654 

4.  A(5tion  lies  for  faying,  Tbu  ftole 
my  ^oxwood^  and  1  "will  pro've 
it.  654,655 

5.  Some  general  Rules  relating  to 
fcandalous  Words.  655 

See  aaiaii  fn?  tao?ri0,  OLlcjti^* 

I.  On  disbanding  the  Army,  they 
were  exempted  from  Suits  for 
three  Years.  655 

@)pin'tual  €mitt0  uuti  petfonis. 

1.  Not  prohibited  to  prove  a  Will 
containing  both  Lands  and  Goods, 

180 

2.  Their  Sentence  in  Matters  of 
Spiritual  Cognizance,  while  it 
ftands  unrevcrfed,  is  good  Evi- 
dence in  the  Temporal  Courts. 

285 

3.  Prohibition  to  try  the  Right  of 
a  Ledurer,  yet  the  Bifhop  is  a 
Judge  of  his  Fitnefs.  418 

4.  Have  Jurifdidion  of  their  own 
Officers.  43  5 

5.  May  punifh  Fornication  tho'  one 
of  the  Parties  be  dead.  457 

6.  Have  Jurifdidion  of  a  Marriage- 
Contracl  fer  cerha  de  priifcnti. 

Ihid. 

7.  By  bringing  an  Action  at  Com- 
mon Law  on  a  Promife  of  Mar- 
riage, the  ReiTiedy  in  the  Spiri- 
tual Court  is  waved.  459 

8.  Whe- 
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8.  Whether  their  Procefs  jxay  be 
ferved  on  Sunday  notwithftand- 
ing  Stat.  2  2  Car.  2.       'Page  591 

p.  Whether  the  Courts  will  be 
more  tender  of  the  Reputation 
of  Clergymen  than  of  other  Men  ? 

10.  What  Courfe  ought  to  be  obfer- 
ved  by  the  Spiritual  Court  for  the 
Repairs  of  a  Church  ?  594 

11.  What  Suit  againft  a  Spiritual 
Perfon  good  in  the  Spiritual 
Court,  where  it  could  not  bind  a 
Layman?  59),  596 

I  2.  Whether  the  R^egiftcr  of  a  Spi- 
ritual Court  may  fue  there  for  his 
Fees,^6T.  596,597 

13.  Difference  between  the  Jurifdic- 
fion  of  the  Admiralty  and  Spiri- 
tual Court.  598 

14.  Whether  a  Parifli-Clerk  be  a 
Spiritual  Perfon.  599 

15.  Whether  an  Inftitution  by  a 
Vicar    General    be    good,     C^r. 

599,  6c. 

1(5.  Reflrained    by  Stat.  23   H.  8. 

C.  9.  from  citing  out  of  the  Dio- 

cefe.  603,  604,  605 

ay.  How  many  Sorts  of  Peculiars. 

656 

18.  Where  there  is  a  Controverfy 
about  a  Will,  S.  jR.  will  not 
grant  a  Mandamus  to  commit 
Adminiftration.  (5  5  6, 6  5  7 

19.  W^herc  the  Spiritual  Courts  have 
a  concurrent  Jurifdidion  with  the: 
Temporal,  in  Matters  remedied 
by  Statute,  and  where  not?   657 

20.  To  whom  a  Licenfe  to  preach 
is  neccffary,  or  not  ?  and  wiicther 
to  the  Incumbent  of  a  Donative  ? 

658, 659' 

21.  What  Power  the  Ordinary  ha:th 
over  the  Incumbent  of  a  Donative? 

6)9 


22.  Whether  an  Acquittal  at  Com- 
m.on  Law  for  Battery,  oufts  the 
Spiritual  Junfdidion  ibr  Brawling 
there?  'PdZ^e  659,660 

53.  Whether  the  Spiritual  judge 
can  releafe  an  Adminifiration- 
Bond,  given  purfuant  to  the  Sta- 
tute. 660,  661 

24.  Where  the  Sentence  of  the  Spi- 
ritual Court  may  be  gainfaid,  or 
not?  661 

I.  The  Star-chamber  was  before  the 
'j'ime  of  Henry  the  7th,  its  Au- 


thority. 


36: 


2.  The  King^s  Bench  now  hath  all 
the  lawful  Power  which  the  Srar- 
chamber  had.  361 

statutes* 

1.  W^hat  Statutes  to  be  conHrued 
ftriftly?  215 

2.  2  CJ  3  -E.  6.  for  fliooting  in  a 
Gun  with  HailHiot,  Indiclment 
lies  not  before  Juftices  of  Peace. 

405 

3.  Indii5lments  for  Offence  againft  a 
Statute,  ought  to  fliew  that  the 
Oifence  is  within  the  Statute. /Z'/^/- 

4.  Are  to  be  conftrued  by  the  Com- 
mon Law.  477 

5.  Statutes  againft  Magna  Chart  a 
arc  to  be  conftrued  ftri(5lly.     5 1 3 

6.  Difference  between  Actions  on 
Statutes,  atid  Civil  A<^ions.  522, 

523,633 

7;  How  a  Statute  creding   a  nev/ 

Church,  and  faying.  The  ^BiJJ:op 

Jliall  prefent^  (jc  is  to  be  con- 

;     ftrued?  586,587 

S.  Where  a  Statute  gives  a  Penalty 

to  the  Party  grieved,  he  need  not 

join 
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join  the  King  in  an  Action.  Tage 


6103611 
concerning 


9.  Various    Dodrines 
Adions  upon  Statutes.  61 3 

10.  Where  a  Declaration  is  to  con- 
clude, Againfi  the  Form  of  the 
Statute^  or  not  ?    <^33j  634, 63  5, 

661,  662 

11.  If  there  be  no  Statute,  and  the 
Plaintiff  concludes  contra  jormam 
Statut.  it  is  Surplufage.  662 

1 2.  Where  the  Plaintiff  mif-recites 
a  general  Statute,  the  Defendant 
is  to  demur,  and  not  to  plead 
Nul  tie!  Record.  But  if  it  be  a 
private  A<5t,  the  Defendant  is  to 
plead  Nul  tiel  'Record.         Ibid. 

13.  The  Title  or  Preamble  are  no 
Part  of  an  Ad  j  but  if,  in  Plead- 
ing, you  defcribe  an  Ad  by  the 
Title,  you  muft  not  vary  it.  662, 

661 

€)tatiite  of  jFrauHsf*  See  afc0  1 1. 
€)tocfesi* 

I.    of   Contrads  for    transferring 


Stocks. 


66^j66^ 


€)UtJO?iiiition*    See  perjurp  7. 

Sutplufaiyc.    See  ipicais  anti 
pieatiing!3  41. 

S)upecfeliea!Ef» 

[.  Whether  an  Execution  once  be- 
gun may  be  fuperfeded?  646, 647 

I.  An  Judita  j^iierela  is  not  imme- 
diately a  Superfedeas  as  a  Writ 
of  Error  is.  664 


I.  Who,  and  where,  and  for  what 
Offences,  may  be  compelled  to 
find  Sureties  fcr  Good  Behaviour? 

Tage  66^ 

1.  of  an  Office  under  the  Crown, 
where  neceffary.  420 

2.  Where  IDedi  in  a  Deed  fliall  be 
pleaded  as  a  Surrender  £"41 3, 665, 

666 

3.  Whether  an  Agreement  to  it  be 
neceffary  to  perfed  a  Surrender? 

66^,666 

€)Ufpenfioiu 

I.  Whether  Sufpenfion  makes  void 
an  Office,  Benefice,  (jc.         723 


T. 

Cail. 


I. 


JN  Gifts  in  Tail  it  muft  appear 
of  -what  "Body  the  Iflue  is  to 
come.  1 64 

2.  Eftate-tail  by  Implication.  Sec 
SDcDife  13. 

3.  Where  Tenant  in  Tail  may,  or 
may  not,  falfify  on  a  Judgment  in 
Ejcdment?  265 

4.  Of  Alienations  void  or  voidable 
made  by  Tenant  in  Tail.  6\6^^c. 

See  EecoSjeries;  6, 7. 

5.  Where  Tenant  in  Tail  may  de- 


reign  the  Warranty. 


619 
6.  What 
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6.  WhatLeafes /«///mr^,  made  by 
Tenant  in  Tail,  are  good,  or 
not?  Tage  666^  66j 

7.  Where  Tenant  in  Tail  has  a  Re- 
vcrlion  in  Fee  expectant  upon  the 
Eftate-tail,  what  it  operates  in 
Favour  of  his  Power.    666,  667, 

668 

8.  Whether  Words  of  Inheritance 
in  Fee  in  a  "Deeil.,  may  be  quali- 
fied by  fubfequcnt  Words  in  the 
fame  Sentence,  fo  as  to  pafs  only 
anEftate-tail?  668,669 

See  jRCCOtJCrp* 

1.  Whether  Covenant  to  pay  Taxes 
includes    Parliamentary    Taxes. 

549 

2.  Whether  a  Rent-charge  granted 
free  from  Taxes,  be  liable  to  pay 
the  I>and-Tax,  or  muft  be  faved 
harmlefs  by   the  Grantor?  669^ 

670 

3.  Subfidies,  and  fome  other  Taxes, 
when  they  besan  ?  670 

See  poo?* 

Ccmpic* 

1.  The  Temple  is  in  the  Coun- 
ty of  London^  the'  not  within  the 
City  o{  London.  59° 

2.  Whether  there  be  any  Privilege 
from  Arrefts  in  the  Temple? Ibid. 

€:enantis  in  Common* 

1.  Tenants  in  Common,  how  to  a- 
vow  ?  3  69 

2.  The  Words  equally  to  he  di- 
<vided  in  a  Will,  make  a  Tenan- 
cy in  Common :  Not  fo  in  a  Deed. 

368 


3.  Devife  to  A.  and  B.  equally  to  he 
dhided  between  them  during 
their  Lives^  and  after  the  T)e- 
ceafe  of  them  Tz£io,  to  the  Heirs 
of  B.  whether  this  be  joint,  or  a 
Tenancy  in  Common?       Tage 

CcntJcr* 

1.  Tender  and  Refufal,  in  what 
Refped  equal  to  Payment.       82 

2.  Where  Covenantee  is  obliged  to 
tender  Charges  of  Conveyance  to 
Covenantor?  177 

3.  Tender  to  be  pleaded  on  the  laft 
convenient  Time    of   the    Day. 

Ibid. 

4.  Tender  of  Money  to  a  Pawn- 
broker.    See  patun'l3?oUet:  ^ 

529 

5.  Tender  and  nncore  prift^  when, 
and  how  to  be  pleaded?  556, 557 

6.  Tender  of  fufficient  Amends,how 
fufficiently  pleaded  ?  564 

7.  Tender  for  an  Eftray,  or  Da- 
mage by  Cattle,  (jc.  how  to  be 
made  ?  Ibid. 

8.  Of  Tender  of  Stock  upon  a  Con- 
trad.  663,664 

Ceno?* 

I.  The  Tenor  of  a  Libel,  ^c.  is  a 
Copy  of  it.  351,352,423 

Ccrm* 

1.  The  whole  Term  has  Relation 
to  the  firit  Day,  if  there  be  not 
a  Memorandum  to  the  contrary. 

397 

2.  Judgments  ought  to  be  entred  of 

tlie  fame  Term  they  are  given  in. 

400 
10  E  3.  Jud§ 


i§' 
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3.  Judgments  in  the  Vacation  are  as 
of  the  Term  before,  except  as 
againft  Purchafers.?'^^^4oo,40  2 

4.  When  Judgments  of  any  Term 
are  to  be  entred  upon  the  Rollc' 

402 

I.  Where  the  Time  of  a  Crime, 
whether  by  Day  or  Night,  is  ne- 
ceflary  in  an  Indidment  or  Ap- 
peal, or  not,  and  why?         356 

2i  Where  the  Variance  of  the  Time 
in  a  Plea  makes  it  ncceffary,  to 
aver  that  it  is  the  fame  Trefpafs  ? 

548 

1.  What  Wood  titheable^  and  of 
Suits  for  them  in  the  Spiritual 
Courts  ?  598 

2.  Remedy  for  them,  againft  Qua- 
kers, in  the  Spiritual  Court,  not- 
withftanding  the  Statute.         657 

3.  Difference  not  allowed,  as  to 
Prohibition,  between  a  Compofi- 
tion  for  Tithes  for  I-ife  or  Years. 

671 

4.  W^hether  Cuftom  within  an  Hun- 
dred, or  Part  of  a  County,  to 
be  difcharged  of  Tithes  of  barren 
Cattle,  be  good  ?  671,672 

5.  Who  may  or  may  not  prefcribe 
in  non  1)ecimaiido.  Ibid. 

6.  How  Tithes  of  barren  Cattle  are 
due?  672 

7.  A  Modus  is  void  which  gives 
only  a  Tenth  during  Part  of  the 
Year,  inftcad  of  the  whole  Year  j 
and  not  in  a  more  advantageous 
Way.  Ibid. 

8.  Where  a  Pariftiioner  is  obliged 
to  deliver  Tithe-Milk?         Ibid. 


9.  Old  Mills  whether  titheable? 
and  the  Exemption  how  to  be 
fuggefted,    (jc.    in    Prohibition? 

'Page  673 

1.  Whether  independent  of  Fairs 
and  Markets,  Toll  may  be  due 
by  Prefcription  for  Goods  bought 
within  a  Manor?  673,674 

2.  Toll  due  in  the  Port  of  Nezv- 
cqftle  in  Confideration  of  the  Cor- 
poration's Charge  in  maintaining 
the  Porti  held  good.  674 

1.  No  Adion  lies  out  of  the  proper 
County  for  exercifing  a  Trade 
contrary  to  the  Statute.  3  8 

2.  Exerciling  a  Trade  by  others  is 
within  the  Danger  of  the  Statute. 

66,67 

3.  In  Indidment  for  exerciling 
Trade,  &c.  it  is  beft  to  aver  it 
was  a  Trade  at  the  Time  of  ma- 
king the  Statute.  68 

4.  Performance  of  the  Condition  of 
a  Bottomry-Bond,   what  Is  not  ? 

126 

5.  Whether  Cuftoms  in  Reftraint  of 
the  Exercife  of  Trades,  be  good, 
or  not?  188 

6.  Where  the  King's  Command  \\\ 
Reftraint  of   Trade  is  illegal  ? 

292 

7.  Where  a  Shop-Book  good  Evi- 
dence, and  no  Proof  necelTary  of 
the  Delivery  of  the  Goods.      298 

8.  The  ufual  Courfe  of  Dealing  in 
Trade  is  proper  Evidence.     300, 

464 

9.  In 
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g.  In  Execution  againft  one  Copart- 
ner the  Sheriff  nnift  feife  the 
Whole.  'Pa^e  io2 

10.  Where  an  Infant  is  a  Trader, 
he  cannot  bind  himfelf  to  Debts 
in  the  Way  of  Trade.  359 

11.  If  a  Mafter  of  a  Ship  commits 
Barretry,  the  Infurers  arc  liable. 

466 

1 2.  What  Demurrage,  (^c.  is  a 
Breach  of  Charter- Parry  ?     466, 

467 

13.  Money  for  Fadorage,  how  to 
be  recovered?  467 

14.  Mafter  of  a  Ship  in  fome  Cafes 
fuablc,  and  may  fue,  as  well  as 
the  Owners;  468 

15.  Seamen's  WageSj  Rules  con- 
cerning them;  468,650 

16.  A  Miftake  in  an  Infurance  rec- 
tified. 46P 

17.  A  Voyage  according  to  Ufage 
is  no  Deviation.  Ibid. 

18.  Whether  the  mofl:  of  the  Part- 
Owners  may  join  to  compel  the 
Reft  to  fend  out  the  Ship^      470, 

471,647,648 

19.  Whether  the  King  by  Letters 
Patent  can  grant  an  exclufive  fo- 
reign Trade?  474,475 

20.  Monopolies  are  againft  the 
Common  Law.  475,476 

21.  Monopolies  for  new  Inventions 
warranted  by    Srat*  21  Jac.   i. 

476 

22.  Whether  the  greater  Number 
of  Part-Owners  have  any,  and 
what  Means  to  fend  a  Ship  a- 
broad,  the  lelfer  Number  refu- 
fmg?  470,471,647,648 

23.  Where  Goods  are  damaged  a- 
board  Ship,  whether  the  Aftion 
lies  againft  the  Mafter,  or  Own- 
ers, or  fome  of  them  ?    648,  649 


24.  Where  Owners  of  a  Ship  muft 
all  join  in   bringing  an  Action? 

Page  6/\9 

25.  In  what  Cafes  a  Mafter  may 
pawn  the  Ship,  or  not?  6^  t 

26.  Whether  a  Bond  to  reftrain  ^. 
from  exerciling  a  Trade,  or  from 
exerciiing  it  in  fuch  a  Place,  be 
good?  674,675 

27.  Whetlier  a  Fa>ftor  rnay  give 
Credit,  or  net? 

See   Qpp?entice0,   5i3cr£liantp, 
Crnuerfc* 

I.  The  Defendant  ought  to  induce 


675 


his  Traverfe,  and  why: 


2.  What  ought  or  ought  not  to  be 


traverfcd  ? 

See  PcntiingSi 
Cfenfoiu 


676 

o  be 
Ibid. 


1.  In  Treafon,  Evidence  may  be 
given  of  a  trcafonabie  Confpiracy 
at  any  Time  before  or  after,  fo  it 
be  not  after  the  Finding  of  the 
Indictment.  301,302 

2.  Whether  an  Executor  can  bring 
a  Writ  of  Error  to  rcverfe  an 

304 


Attainder  of  Treafon 


3.  A  Man  may  be  allowed  to 
withdraw  his  Plea  of  Not  guilty 
in  High  Treafon^  and  to  plead 
Guilty.  398 

4.  What  Lifting  Men  for  foreign 
Service  is  High  Treafon  within 
Stati  25  £.  3.  and  how  to  be 
laid  in  the  Indidment?   676, 6775 

678 

5.  Gathering  Men,  and  exciting 
them  to  rife  againft  the  King,  is 
an  overt  A(^  of  imagining  his 
Death,  678 

6-  Whe- 
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6.  Whether  the  Indiftment  for  it 
ought  not  to  conclude,  againfi 
the    T>nty   if    his    Allegiance'? 

Tage  678,  679,  680 

7.  Where  Part  of  the  Judgment  in 
Treafon  was  omitted,  tiz.  Ipfo- 
qiie  cit'ente  Comhurtnttir^  the 
Judgment  was  reverfed.  680,  681 

8.  W'hcther  Words  of  Perfuafion 
and  Advice  may  not  be  High 
Treafon  ?  68 1 

9.  Whether  Tnrticipes  criminisbe 
legal  Witnclfes  in  High  Treafon? 

Ibid. 

10.  Whether  confulting  to  levy 
War  be  High  Treafon?  681,682 

11.  Levying  War  is  High  Treafon, 
tho'  it  be  not  levied  againft  the 
King's  Perfon.  682 

1 2.  A  Man's  own  Words  fliall  ex- 
plain his  A<aions  in  High  Trea- 
fon. 683 

13.  What  Copy,  and  when,  the 
Prifoner  is  to  have  of  the  Panel, 
before  his  Trial,  by  Stat.  W.  3. 

Ibid. 

14.  When  the  Counfel  are  to  offer 
Exceptions    to    the    Indictment. 

684 

i  5.  Of  what  overt  A<5ts  the  King's 

Counfel  may  give  tvidence,  or 

not?  685,686,689 

16.  Being  prcfent  at,  and  agreeing 
to  a  RelbUuion,  upon  Debate,  to 
kill  the  King,  is  an  overt  A61  of 
High  Treafon.  686 

17.  Whether  an  Indidment  againft 
a  Subjed  born  ought  to  fay,  a- 
gainft  his  fupreme  natural  Liege 
Lord  ?  687 

18-  Whether  the  Word  traiterotif- 
ly  muft  be  laid  to  every  overt 
Aa?  Ibid. 

19.  Two  WitncfTcs  are  not  necelTa- 
ry  to  every  overt  A61:  One  Wit- 

4 
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nefs  to  one  overt  Aft,  and  an- 
other Witnefs  to  another  overt 
Ad,  of  the  fame  Species  of  Trea- 
fon, are  fufficient.         Tage  688 

20.  Whether  the  Prifoner's  Irons 
ought  not  to  be  taken  oft'  before 
his  Arraignment  ?  689 

21.  The  Prifoner  cannot  demand  it 
as  a  Right,  that  the  Witnefles  be 
examined  a-part,  CJ^.  but  the 
Court   granted   it  as  a  Favour. 

Ibid. 

22.  What  Foreigners  to  be  reputed 
Enemies?  690 
.  Treafon  in  adhering  to  the 
King's  Enemies,  how  to  be  laid 
in  the  Indidment?                    691 

24.   Treafon  in  returning   into  the 

Reahn  contrary  to  Stat.  9  /F.  3. 

691^69 2, 693 ,  694;  69 5,  6g6 


Ctcfpnf^. 

1.  Lies  for  the  Mafter  for  Beating 
his  Servant,  by  which  he  loft  his 
Service.  460 

2.  Particular  Inftances  of  Aggrava- 
tion may  be  proved  under  alia 
enormia  in  Trefpafs,     513,699, 

700 

3.  In  Trefpafs,  where  the  Continu- 
ando  is  impoffible,  'tis  void  ,-  and 
the  Damages  iTiall  be  intended  for 
the  Trefpafs  only.  696^69% 

4.  On  the  Plea  of  Son  afault  2)f- 
mefne^  how  the  Replication  may 
fliew,  that  it  was  a  juftifiable  Af- 
fault  ?  697 

5.  There  can  be  no  Contimiando  of 
Ads  that  terminate  in  themfelvesi 
as  killing  a  Hare.  697,  698 

6.  Continuando  void  as  to  the  Cut- 
ting the  Trees,  and  the  Damages 
given  fliall  be  intended  for  the 

other 
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other  Trefpaffes  which  may  have 
a  Continuance.  Tage  698 

7.  How  to  count  of  Corn,  (3^c.  ta- 
ken at  feveral  Days  ?  Ibid. 

8.  In  Trefpafs,  a  Matter  may  be 
laid  for  Aggravation^  for  which 
alone  no  Damages  could  be  reco- 
vered. 699 

9.  Son  Ajlaiilt  Tiew.tjne^  where  a 
good   Plea  in  Mayhem,  or  not  c" 

Ibid. 

10.  Lies  for  entring  his  Houfe,  and 
Aflault  of  himfclf,  C^hildren  and 
Servants,  and  frightning  of  them, 
not  alledging  any  fpecial  Da- 
n.age,  good  by  Way  of  Aggra- 
vatioui  699,700 

11.  Where  in  Trefpafs  the  Defen- 
dant may  jiiftify  upon  a  bare  Pof- 
iclfion,  or  mud  make  I'itle  ?  700, 

701 

1  2.  Where  lawful  to  cppofe  aTref- 

pafler  with  Force,  or  not?     701 

1.  At  what  Time  a  new  Trial  is 
to  be  granted,  and  in  what  Cafes. 

185 

2.  Whether  a  good  Caufe  of  new 
Trial,  that  the  J"dge  over-ru- 
led good,  or  admitted  bad  Evi- 
dence? tho'  there  be  Remedy 
by  Bill  of  Exceptions.  339 

3.  What  good  Caufe  for  a  new 
Trial?  397 

4.  A  T"'^?^^  ''"^^  difplaced,  may 
certify  what  his  Opinion  was  at 
the  Trial,  Ibid. 

5.  A  Teer^  or  no  Tee)\  is  triable 
by  Record.  531 

6.  Afrer  a  Trial  at  Bar,  no  new 
Trial,  merely  bccaufe  the  Jury 
found  againft  Evidence.  535,536 


7.  Subornation  cannot  be,  unlefs 
Perjury  be  committed:  But  en- 
deavouring to  faborn  is  a  great 
Oftbnce.  'P^ge  536 

8.  Exceflive  Damages,  2000/.  tor 
two  or  three  Hours  Imprifon- 
mentj  a  new  Trial  granted.  701, 

702 

9.  Trials  at  Bar  grantable  in  Cafe^ 
of  Value  or  Difficulty.  70^ 

10.  Whether  a  ""Inal  at  Bar  to  be 
granted  in  Robbery,  for  fpeciai 
Reafon.?  702 

11.  New  Trial  was  denied  in  E> 
jecbiicnt,  alter  a  Trial  at  Bar, 
tho'  the  Verdict  was  contrary  to 
Evidence.  Ibid. 

1 2.  Trials  at  the  Affizes  are  fubor- 
dinate  Trials.  Ibid. 

13.  After  two  difagrccing  Verdids 
a  new  Trial  granted.  703 

lOf.  Trial  at  Bar  in  Rafter-Term^ 
(3X.    when   to    be   moved    for? 

Ibidi 

15.  Where  the  Court  would  not 
grant  a  new  Trial,  after  a  Trial 
at  Bar,  tho'  much  dilfatisfied  with 
the  Jury.  703,704 

1 6.  If  a  Judge  of  Nifi  'Pritis  al- 
low or  over-rule  Evidence  in> 
properly,  or  mifdirecl  the  Jury, 
a    new  Trial    may   be   granted. 

704 

17.  There  can  be  no  new  Trial 
in  an  inferior  Court.  Ibid. 

18.  Various  Caics  in  which  new 
Trials  have  been  granted,  or  de- 
nied. Ibid. 

19.  After  a  fecond  Verdid  on  the 
fa.re  Side,  no  new  Trial  unlcfs 
for  wrong  Pradice,  ^d         705 

20.  Whether  Debt  for  Rent  upon  a 
Demife  at  Lcvdon^  of  Lands  in 
Jamaica  can  be  tried  here  ?  Ibid. 

10  F  21.  Where 
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21.  Where  feveral  Fadsarife  in  fc- 
veral  Parifhes,  which  of  them  to 
try  the  IfTuc.  'Page  706 

22.  Cafes  in  which  new  Trials  were 
denied.  707 

Where  a  Mis-Trial  is  aided  af- 
ter Verdia,  by  Stat.  16  d  17 
Car.  2.  710 

See  CccafOlt* 


Cro'uei:> 

In  Trover  the  Plaintiff  ought  to 
prove  Property,  Demand,  and 
Refufal.  296 

What  good  Evidence  of  a  Con- 
verfion.  Ibid. 

After  a  Recovery  of  Goods  in 
Trover,  you  may  indicl  for  Fe- 
lony for  taking  the  fame  Goods j 
but  not  oke  cerfa.  345 

Where  Trover  lies  by  the  Malfer 
for  the  Servant's  Ticket.  461 
The  Denial  of  Goods  to  him 
who  has  Right  to  demand  them, 
is  an  adtual  Converfion.  707 

6.  The  Defendant  found  Quilt y  as 
to  Part,  and  Not  Guilty  as  to 
the  Reft,  being  ill  laid  in  the  De- 
claration* 708 


5 


1.  What,  by  the  Common  Law, 
was  a  Trult  of  a  Freehold,  is  ex- 
ecuted into  Poflfeffion  by  Stat.  27 
H.  8.  cap'  10.  708 


Cptfjcjs*    See  Citljesf* 


treated. 


V. 

O  is  a  Vagrant  or  Va- 
gabond, and  how  to  be 
Vage  qog 
2.  Whether   a    Hawker  be   a  Va- 
grant by  Stat.  29  Bliz.  not  being 
qualified  by  Stat.  8  CJ  9  W.  3. 

709 

CJariancc* 

1.  Material,  between  Pleading  and 
Oyer  of  an  Award,   the  Efied. 

\     80,81 

2.  Between  an  Indidment  for  Per- 
jury, and  the  Evidence  given,  fa- 
tal. _  347 

3.  Variance  between  the  Indiftment 
and  Plea-Roll,  where  Defendant 
brings  on  the  Trial,  what  Effeft 
it  has.  Ibid. 

4.  An  Indidment  fetting  forth  the 
Tenor  of  a  Libel,  had  not  in- 
flead  of  nor  r,  the  Variance  is  fa- 
tal, though  it  did  not  alter  the 
Senfe.  347  to  352 

5.  In  Adions  for  flanderous  Words, 
the  fame  Nicety  not  requifite  as 
for  Libels,  there  can  be  no  Te- 
nor of  Words  fpokcn.  350 

6.  Immaterial  Variance  in  the  Name 
of  a  Corporation,  ^c.  whether 
it  will  hurt.  445,  ^c. 

7.  Variance  not  material  between 
the  Name  in  the  Body  and  in  the 
Signing,  and  why.  502 

8.  Variance  in  an  Information,  con- 
trived by  the  Defendant,  wl;at 
done  thereon.  538 

9.  What 
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ij.  What  Variance  between  the  De- 
claration and  the  Oyer  is  fatal  to 
the  Plaintiff.  '^P^gs  552,  553 

I  o.  Variance  between  the  Writ  and 
Count,  the  Count  being  larger  ^ 
where  not  material.  585 

11.  Variance  between  d  Recogni- 
zance to  try  an  Offence,  and  the 
Statute  requiring  it,-  it  is  ill  by 
the  Statute,  but  may  be  good  at 
Common  Law.  6 1  2 

1 2.  Variance  between  the  true  Ti- 
tle of  a  Statute,  and  the  Title  as 
fet  forth  in  pleading,  ill.     662, 

I.  Want  of  proper  Vemie  no  good 
Cauie  of  Challenge  to  the  Array. 

1.  Where  an  Action  to  a  falfe  Re- 
turn to  a  Mandamus  ftiall  be 
laid.  170 

3.  Venue  in  Ejedment  ought  to 
come  from  the  Place  where  the 
Lands  lie ;  but  this  is  cured  after 
Verdid.  404 

4.  Super  acdhitatem  Hampfiead- 
Hilf,  the  Venue  fliall  be  from 
Hampjlead-HUl.  412 

5.  The  Want  of  a  Venue  in  the 
Declaration  is  cured,  where  the 
Defendant    confelTes     the    Fad, 

55^771 

6.  Whether    Attorney    of    (?.  S. 

pleading  Privilege,  muft  lay  a 
Veniie^  faying  where  he  is  an  At- 
torney, 6C'  587,  588 

7.  Whether  Debt  for  Rent  upon  a 
Demife  at  London^  of  Lands  in 
Jamaica^  can  be  tried  here.  705 


8.  When  Caufe  of  Aclion  arifcs  in 
fcveral  Pariflies,  ^c.  whence  the 
Venue  to  be.  fage  jo6 

9.  When  Caufe  of  Action  arifes  iit 
fcveral  Counties,  Plaintiff  may 
lay  it  in  either,  at  his  Eledion. 

705?,  710 

10.  Where  a  Mif-trial  is  aided  aft..r 
Verdid,  by  Stat.  16  &  ij  Car.  2. 

710,711 

11.  To  prefcrve  the  Peace  of  the 
County,  whether  a  good  Caufe 
to  change  a  Ventie ;  or  becaufe 
the  Plaintiff  has  great  Intereft  in 
the  County.  710,  711 

1 2.  Where  the  Want  of  a  Venue  is 
cured  by  the  Plea.  551,  711 

13.  Changing  the  Venue  on  the 
common  Affidavit,  has  not  ob- 
tained in  the  Cafe  of  privileged 
Perfons,  (jc.  712 

1.  Jury  may  give  a  Verdid  upon 
their  own  Knowledge,  their  Du- 
ty in  fuch  Cafe.  404 

2.  Verdid  cures  the  Want  of  a  iji- 
Jiringas,  but  not  an  ill  lyijirjn- 
gas.  ^96 

3.  Verdid  may  cure  a  Fault  in  the 
Declaration  in  Trefpafs,  continu- 
ing to  fuch  a  T^ay^  mz.  within 
that  Term.  541,  5/12 

4.  Declarations  made  good  by  Ver- 
did, which  would  have  been  ill 
upon  fpecial  Demurrer.   544,  548 

5.  Cafes  where  the  Verdid  helps 
the  Declaration.  567 

6.  Verdid  fubjeds  the  Defendant  to 
the  Whole,  or  only  Part  of  the 
Matter  of  the  Declaration.     7 1 3 
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Oicat  (General, 

t .  The  Power  and  Office  of  a  Vi- 
car General.       Tage  ^99  io  603 

1.  The  different  Praaice  of  S.  R. 
and  C.  'B.  in  Cafes  of  Views 
i;ranted.  404 

2.  The  Time  and  Manner  of  grant- 
ing a  View.  714 

3.  In  what  Actions  Views  are  grant- 
able.  Ibid. 

m\L    See  Sleniie* 


1.  Of  Colleges,    by  whom  made. 

i43>722,  724>725 

2.  Every  College  has  a  Vifitor.  143 

3.  Shall  determine  all  that  relates  to 
Perfons  that  are  of  the  Founda- 
tion. 437 

4.  Bifhop  of  Exeter  Vifitor  of  £.w- 
^fr  College  in  O.w;;.  718 

5.  Difference  between  general  Vifi- 
tation,  and  determining  Com- 
plaints or  Appeals.  720,728,729 

6.  Where  the  Vifitor  is  diflurbed 
and  hindred,  that  cannot  be  called 
a  Vilitation.  720,  721 

7.  The  Power  of  a  Vifitor  not  to 
be  controlled  therefore,  becaufe 
it  is  abfolute.  722 

8.  Whether  the  Sufficiency  of  the 
Sentence  of  a  Vifitor  of  a  Col- 
lege, be  examinable,  as  to  the 
Caufe,  in  the  Common  Law 
Courts.  723  to  TIC) 

$.  Whether  the  Truth  of  the  Caufe 
of  the  Sentence  of  a  Vifitor  of  a 


College  can  be  inquired  into  at 
Common  Law.     !P^_g^  726, 727, 

728,  729 

10.  Different  Sorts  of  Corporations 
aggregate.  723,724 

11.  if  a  Vifitor  of  a  private  Corpo- 
ration be  not  named,  (jc.  the 
Law  appoints  the  Founder  and 
his  Heirs.  724 

See  Conen;c0» 
Clifnc*    See  (llcnur* 

I.  The  Conflrudion  of  ^7^.     514,. 

I.  Time  for  chufing  him,  and  for 
his  executing  his  Power.  80 

(Uuiuei'fitie0* 

1.  Their  Privileges  ^  and  how  to  be 
claimed.  1 8  r 

2.  FellovvfTiips  in  the  Colleges  there, 
whether  in  the  Nature  of  publick 
Offices.  43  6 

3.  Shall  determine  what  relates  to 
Perfons  that  are  of  the  Founda- 
tion. 437 

4.  Their  Privilege,  how  to  be  plead- 
ed by  their  Officer,  when  he  is  no 
longer  fiich.  587 

Sec  (i3ifitO?£i  per  totiim. 


1.  The  Grants  of  an  Infant  are  void. 

357 

2.  The  Debts  of  an  Infant  are  void- 
able at  his  Eleftion.  3  60 

aifejEft 
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1 .  Ufcs  of  a  Fine,  how  declared  by 
Deed,  and  whether  a  fecond 
Deed  can  controiil  a  former  to 
lead  the  Ufes.  'Page  3  2 1 

2.  A  Fine,  Feoffment,  (jc.  made 
generally,  without  declaring  any 
Ufe,  to  whofe  Ufe  the  fame  ftiall 

be.  621,622,  733,  d«:.  7375^3"^- 

3.  Ufes,  how  to  be  declared.      622 

4.  Where  a  particular  Ufe  is  limi- 
ted, the  Reft  refults  back.    Ihid. 

5.  In  declaring  Ufes  of  the  Wife's 
Eftate,  there  can  be  no  Eftate  for 
Life  to  the  Husband  by  Implica- 
tion. 7305731 

6.  Whether  a  Springing  Ufe  may 
arife  after  a  Dying  without  liTuc. 

73o>73i 

7.  Upon  what  Limitations  an  Ufe 

may  refult,  or  not.  73 1,  732,737 

8.  Where  a  Ufe  cannot  be  upon  a 
Ufe,  nor  a  Truft  upon  fuch  Ufe. 

732 

9.  Whether  Ufes  may  be  averred 
by  Parol,  or  not.  733,  (^c. 

10.  Where  Husband  and  Wife  join 
in  a  Fine,  whether  the  Husband 
may  declare  the  Ufes  without  her 
Confent.  735 

11.  Whether  a  fubfequent  Deed  be 
good  to  declare  the  Ufes  of  a 
Fine.  735,  6^6 

(Llfur?* 

t.  Whether  Bottomry  Bonds  be  u- 
furious.  73^->7S9 

2.  Whether  there  may  be  a  Nomine 
f(xiu  in  a  Bond,  not  ufarious.  738 

3.  Whether  the  Rifque  of  the  drop- 
ping of  a  Life  within  a  ftiortTime, 


I 


will  prevent  a  Contrad  from  be- 
ing ufi'.rious.  Tage  738,  739 

4.  Whether  Brocage,  exceeding  the 
Allowance  in  the  Statute,  and 
payable  by  a  third  Perfon,  is  ufu- 
rious.  739,  740 

5.  Whether  ufurious  Ccntrad  of  the 
Wife  fliall  charge  the  Husband 
civilly  or  criminally.  740 


W. 

(Xlager  of  LaUi* 

N  what  Cafe  Wager  of  Law 
is  to  be  denied  in  Detinue. 

222 

2.  Whether  Wager  be  allowable  in 
Debt  for  the  Penalty  of  a  By-Law. 

740,741^ 

3.  Various  Cafes  where  Wager  of 
Law  is  not  allowed.  741 

©Jarrant  of  atto?nep* 

I.  Warrant  of  Attorney  to  confefs 
Judgment,  whether  revocable,  or 
not.  40 1 

KUnrrantp, 

1.  Warranty  on  a  Sale  ought  to  be 
at  the  Time  of  Sale.  5 

2.  Warranty  does  not  bind  the  Land 
before  Judgment  had  in  a  Warran- 
tia  charts.  175 

3.  A  Man's  affirming  Goods  to  be 
his  own  on  a  Sale,  amounts  to  a 
Warranty.  208 

4.  Where  Tenant  in  Tail  may  de- 
reign  the  Warranty.  6 1  o 
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1.  Whether,  and  in  what  Cafes,  a 
Feme  Covert  may  make  a  Will. 

'Page  1 02 

2.  A  Will  of  Lands  and  Goods  may 
be  proved  in  the  Spiritual  Court, 
but  the  Probate  doth  not  afted 
the  Lands.  iSo 

3.  Wills  of  Lands,  according  to  the 
Statute,  to  be  atteftcd  by  three 
Witncflcs,  in  the  Teftator's  Pre- 
fcnce.  222,742 

4.  Wills  of  Lands  not  to  be  con- 
ftrued  by  Parol  Proof  j  the  Rea- 
fons.  231,744,745 

5.  In  Confirudion  of  Wills,  the  In- 
tent of  the  Tcftator  is  to  be  confi- 
dered.  232 

6.  A  Perfon  makes  a  Will  during 
an  Incapacity,  and  afterwards  be- 
comes capable,  the  Will  is  not 
good,  without  a  new  Publication. 

246,  251 

7.  In  pleading  a  Will,  you  muft 
fay.  The  Tefiator  was  feized  in 
Fee,    and   being    fo   feized,  drc 

246 

8.  Difference  between  Wills  of  real 
and  perfonal  Eftates.  247 

9.  Will  of  Lands  or  Goods,  what  a 
Copy  of  them  refpcdively.     286 

10.  Defecl  of  three  Witneffes  to  a 
Will  of  Lands^  not  to  be  cured 
by  Witneffes  to  the  Codicil.    742 

1 1.  One  of  the  three  Witneffes  to  a 
Will  of  Lands,  will  not  fwcar  that 
he  faw,  (jc.  this  fliall  not  defeat 
the  Will.  742,743 

1 2.  Conftrudion  of  Wills  favoured 
in  Law,  and  wherefore.         743 

^.  What  Will  of  Lands  good,  ei- 
Niier  at  Common  Law,  or  by  Sta- 

X  743 5  744 


14.  What  Will  not  to  be  proved  in 
the  Spiritual  Court.       'Pai'^e  744 

15.  J//  7ny  Eflate  in  A.  and  al[o 
my  Hoiife  in  B.  whether  a  Fee  in 
his  Houfe  in  S.  paffes.    744,  745 

\6.  Wheiher,  to  conOrue  a  Will  of 
Lands,  any  CoUedion  ought  to 
be  made  from  collateral  Matters. 


744.  745 

17.  Whether  Lands  purchafed  after 

the  Making  of  the  Will,  can  pafs 
by  it.  746 /i?  75 1 

18.  Whether  a  Will  made  during  a 
Difability,  is  made  good  by  the 
Removal  of  that  Difability.    747 

19.  Difference  between  real  and 
perfonal  Eftates  in  Wills.        748 

1.  Where  the  King's  Pardon  re- 
ftores  a  Witnefs  to  his  Credit, 
and  where  not.  See  fee.  18.     135 

2.  Where  one  of  the  Witneffes  de- 
nied the  Atteftation  to  be  his 
Hand- writing.  194 

3.  The  Hand  of  a  dead  Witnefs 
proved  by  Comparifon,  w^here 
the  living  Witnefs  denied  he  faw 
the  Deed  executed.  291 

4.  Witneffes  fometimes  admitted  ex 
necejfitate  rei.  292 

5.  A  Witnefs  who  never  faw  the 
Party  write,  is  improper  to  prove 
his  Hand-writing.  293 

6.  Where  a  Witnefs  fwears  to  a 
Matter,  he  is  not  to  read  a  Pa- 
per for  Evidence ;  though  he  may 
look  on  it  to  refrefli  his  Memory , 
but  if  he  fwears  to  Words,  he 
may.  read,  if  he  fwears  he  com- 
mitted them  to  Writing  immedi- 
ately. 296 

7.  Original  Drawer  not  a  good 
Witnefs,    to   prove   he    did   not 

draw 
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draw   the    Billi    but    a    Relealb 
made  him  good.  'Pdge  297 

8.  Witncfs  fhall  not  be  difcrcdited 
by  the  Party  who  produced  him. 

298 

9.  The  Parry  injured  may  be  a  good 
Witnefs  to  prove  a  Cheat,  on  an 
Indidtmenr.  300,301 

10.  Where  a  Juror  ought  to  be  ex- 
amined as  a  Witnefs.  404 

11.  Whether  part ici pes  Cr minis 
be  legal  Witnellcs  in  High  Trca- 
fon.  681 

12.  In  Felony,  the  King's  Pardon 
before  Attainder,  prevents  Cor- 
ruption of  Blood,  and  makes  the 
Perfon  a  good  Witneli.  685 

13.  How  two  Witnelles  are  fuffici- 
ent  in  High  Treafon.  688 

14.  Witnefles  may  be  examined  out 
of  the  Hearing  of  each  other,  by 
the  Favour  of  the  Court,  in  Trea- 
fon, but  the  Prifoner  cannot  de- 
mand it  as  a  Right.  689 

1 5.  Depolitions  of  Witnefles,  when 
to  be    ufed    at    Common   Law. 

mi, 6c. 

16.  Where  one  Witnefs  isfufficient, 
or  nor.  752 

17.  A  Witnefs,  though  he  be  a  Peer, 
may  be  fined,  for  refullng  to  be 
fworn  to  give  Evidence  to  the 
Grand  Jury,  at  the  Qiiarter-Sef- 
fions,  on  an  Indictment  of  High 
Treafon.  /Z'/W. 

18.  Whether  Judgment  of  the  Pil- 
lory, or  the  Caufe  of  it,  takes 
away  the  Credit  of  a  Witnefs, 
and  whether  a  Pardon  reftores  it. 

7535754.7555756 

19.  Whether  a  ^^'itnefs  can,  by  any 
Ad  of  his  own,  deprive  the  Par- 
ty of  his  Evidence.  754 

20.  A  Charge  upon  Oath  of  Subor- 
nation of  Perjury, .  does  not  difa- 


ble  a  Witnefij  but  it  goes  to  his 
Credit.  'P^.^f  7  j 4 

2  1.  Where  Witnefles,  who  are  go- 
ing to  Sea,  may  be  examined  be- 
fore a  Judge,  by  Leave  of  the 
Court  J  and  crofs  examined.   755 

22.  Whether  a  Perfon  may  be  a 
Witnefs  in  a  Criminal  Profecu- 
tion,  who  is  concerned  in  Confe- 
quence  in  a  Civil  Aclion.        755 

23.  Whether  a  Legatee  may  be  a 
Witnefs  for  a  Creditor,  to  prove 
Aflets  in  the  Hands  of  an  Execu- 
tor. Ibid. 

24.  Whether  a  Perfon  convi(5t  of 
Barrctry,  who  was  not  adjudged 
to  the  Pillory,  may  be  a  Witnefs. 

756 

25.  A  Perfon  liable  to  anfwer  in 
Damages,  not  a  competent  Wit- 
nefs. Ibid. 

26.  A  Man's  Anfwer  in  Chancery 
read,  to  prevent  his  Depofitions 
in  another  Caufe  there  from  be- 
ing read.  757 

27.  The  Son  took  the  Father's  Mo- 
ney, and  gave  it  to  J.  the  Son  a 
Witnefs     m   Trover    againfl:  J. 

Ibid. 

Qtlomcn* 

I.  Mifdemeanour  in  attempting  to 
carry  away  forcibly  a  Woman  of 
great  Fortune,  is  of  general  Con- 
cern. 7)8 

I.  In  Cafe  for  Words,  fome  are 
aftionable,  others  not,  and  entire 
Damages,   in  what  Cafe    good. 

350 

2.  There 
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T'here  cannot  be  Tenor  of  Words 
fpoken,  and  why.  Pa^e  ^^o 

May  be  juftificd  in  an  Adion, 
but  not  in  an  Indiftment.         422 

Calling  a  Dean  a  Knat'e^  the 
Suit  in  the  Spiritual  Court  prohi- 
bited. 593 

TockyWjore^  the  Suit  in  the  Spi- 
ritual Court  prohibited.         Ibid. 

6.  Of  a  Knight,  Tou  a  Knight! 
Toil  a  pitiful  Fellow^  &c.  Pro- 
hibition to  the  Suit  in  the  Court 
of  Honour.  597 

7.  Of  a  Pawn-broker,  T^hou  art  a 
broken  Fellozn'.  652 

8.  Of  a  Juftice  of  Peace  and  Candi- 
date for  Parliament,  He  is  a  Ja- 
cobite, &c.  652,653 

$>.  Whether  Words  of  Argument, 
Perfuafion,  or  Advice,  may  not 
be  High  Treafon.  681 

10.  Where  a  Man's  own  Words 
ihall  explain  his  Aftions,  in  High 
Treafon.  683 

See  aaion  fo?  mo?nj3,  ©lantici;. 


I.  Whether  Wrecks  may  be  claim- 
ed by  Prefcription,  or  not.     758, 

759 

1.  An  Irregularity  in  the  Return, 
when  to  be  complained  of.      274 

2.  Where  on  lifue  on  Kon  affump- 
fit  infra  [ex  annos^  (^c.  you  need 


not   fliew  the   Original  in  Evi- 
dence. Page  284 

3.  A  Writ  againft  four  iliall  be  in- 
tended joint,  'till  they  are  fever'd 
by  the  Declaration.  367 

4.  If  the  'Di/fringas  be  not  telted 
on  the  Day  the  J^enire  was  re- 
turnable, 'tis  Error.        424,425 

5.  What  Time  is  allowed  for  two 
Writs  of  Scire  Facias  fuccelTive- 
ly.  759,  7<5o 

6.  Whether,  and  in  what  Cafe, 
there  may  be  an  Averment  againft 
a  Writ,  or  not.  760 

7.  Whether  a  AVrit  muft  be  tefted, 
and  when.  Ibid. 

8.  Without  a  Writ,  the  Parties 
have  no  Day  in  Court.    760,  761 

9.  Whether  any,  and  what  Writs 
are  void,  or  not,  if  there  be  a 
Term  between  the  Tejie  and  Re- 
turn. 7  (5 1 

10.  W  hether  a  Writ  returnable  Fres 
Frin.  being  Sunday^  may  be  ex- 
ecuted the  next  Day.  761 

11.  Of  amending,  altering,  qualli- 
ing,  returning  and  filing  Writs. 

762 


Y. 


I.  T  T  Then  compleat  upon  an 
V  V       Infurance   of    a    Life. 
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